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GOMPTROIiIiERS  OP  THE  TREASURY, 

COMFTROXJJIBS.i 


Name. 


KictiolasEveieigb. 
OliTwWoloottJr. 
JoDftfban  Jaekaon . . 

John  Davis 

John  Steele.. ..i... 
QabrMDaTa]].... 
RieliaidBash 


Joeqih  Andctaon. 


Whflooe  appointed. 


Sooth  GaioUna.. 

Conneoticnt 

Maaaactiusetta... 

....do 

North  CaioliDa.. 

ICaryland 

PennaylvanJa... 
liassacbiuetta... 
Tennessee 


Date  of 


Sept. 
June 
Feb. 
June 
July 
Dec. 
Nov. 
Feb. 
Feb. 


11,17» 
17, 1791 
25,1706 
26,17% 
1,1796 
16,1»8 
22,1811 
11,1814 
28,1815 


Explratlaa 
of  a — *  " 


(«) 
Feb.  2,17»6 
Sept.  1,17»6 
June  80,1796 
Dec.  14,1802 
Nov.  21,1811 
Feb.  10,1814 
Feb.  28,1816 
June  30,1836 


FIRST  COMFTROIfliHRS.* 


OeoifeWolf. 

James  N.  Baiker 

Walter  Forward 

James  W.MoCoOoh. 
Eliafaa  Whittlesey..  . 

WiiUbmMedffl 

Elisha  Whittlesey... 
Robert  W.Tayler... 

Albert  G.  Porter 

WHUBm  Lawiwoe... 
MSton  J.  Durham .. . 
AnC.lfatthews.... 
Robert  B.Bowlff... 


FomsylvuiJa. 
....do 


....do.... 
ICarylaod. 

Ohio 

....do.... 


....do 

....do 

Indiana.... 

Ohio 

Kentooky.. 

lUlnois 

Ohio 


June 
Feb. 
Apr. 
Apr. 
May 
Mar. 
Apr. 
Jan. 
Mar. 
July 
Mar. 
May 
May 


18,1886 
28,1838 

6,1841 

1,1842 
31,1849 
26,1857 
10,1861 
14,1863 

5,1878 
15,1880 
20,1885 
10,1880 

6,1893 


Feb.  28,1838 
Apr.  19,1841 
Sept  13,1841 
May  81,1840 
Apr.  30,1867 
Apr.  30,1861 

(0 

(•) 
June  10,1880 
Mar.  24,1885 
Apr.  22,1880 
May  14,1803 
Sept.  30, 1804 


PKFUTY  FIRST  COMPTBOIjIiBRS.* 


WIDhm  Hemphin  Jones. 

JdDathan  TarbeO 

John  R.  Garrison 

Oiailes  Marshall  Foree. . 


Delaware.. 
Mississippi 
Virginia.... 
Kentooky.. 


July  1,1876 
Sept.  5,1876 
Apr.  4,1885 
Nov.  10,1803 


Sept.  4,1876 
Apr.  3,1885 
Oct.  11,1803 
Sept.  30,1804 


SBCOKD  COMPTROIiIf^RS/ 


RiehardCntts 

iMBoHin 

James  B.  Thornton 

Albton  K.  Pairis 

HibndHaU 

Edwaid  J.  Fhelps r 

1  OiBee  of  oomptroller  created  Sept  2, 1780. 
>Dled  Apr.  16^1701. 

*  OiBoe  of  first  comptroller  created  Mar.  3, 1817. 
« DM  Jan.  7, 1863. 


Massachusetts.... 
New  Hampshire. 

....do 

Maine 

Vennont 

....do 


Mar.  6,1817 
Mar.  21,1820 
May  27,1830 
June  18,1836 
Nov.  27,1860 
Oct     1,1861 


Mar.  21,1820 
May  24,1830 
June  30,1836 
Nov.  28,1850 
Sept  10,1861 
Feb.  13,1858 


•  Died  Feb.  25, 1878. 

« Office  of  deputy  first  comptroller  created  Mar.  3, 

1876. 
7  Office  of  second  comptroUer  created  Mar.  3, 1817. 
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IV 


COMPTROLLERS  OP  THE  TREASURY. 
8BCOin>  COMPTBOXtliBBS— Continued. 


Name. 


Whence  appointed. 


Date  of 
commission. 


Expiration* 
ofsenioe. 


JohnM.  Brodhead. 

James  M.CattB 

JohnM.  Brodhead. 
Cyrus  C.  Carpenter. 
Wmiam  W.  Upton 
Isaac  H.Maynaid. 
Bigoumey  Butler.., 
BenJ.F.  Oilkeaon.. 
Charles  H.lCansur. 


New  Hampshire 

District  olCoIumbla.. . 

New  Hampshire 

Iowa 

Oregon 

NewYork 

Massachusetts 

Pennsylvania 

Missouri 


Feb. 
Oct. 
May 
Jan. 
Oct. 
June 
Apr. 
May 
May 


11,1853 

1,1857 

29,1863 

7,1876 

1,1877 

2,1885 

22,1887 

23,1889 

27,1883 


Oct.  8,1867 
May  11,1863 
Jan.  23,1876 
Sept.  30, 1877 
June  1,1885 
Apr.  1,1887 
May  26,1889 
June  5,1803 
Sept.  30,1894 


DEFUTT  SXSCOinO  COMFTROI.LBRS.1 


Edmund  B.Curtis  — 

Reuben  Williams 

James  8.  Delano 

Richard  R.McMahon. 
Edward  M.  Hartshorn. 
Joseph  W.Nlchol 


NewYork..., 
Indiana....... 

minois 

West  Virginia, 

Ohio 

Indiana 


July  1,1875 
Jan.  17,1876 
July  24,1876 
July  1,1885 
Nov.  1,1889 
Sept  22,1893 


Jan.  16,1876 
July  15,1876 
June  80,1885 
Oct.  81,1889 
Sept  21,1893 
Sept  30, 1894 


COMFTBOIiXiERS.* 


Robert  B.  Bowler... 
Robert  J.  Tiaoewell . 
George  £.  Downey . . 


Ohio.... 
Indiana. 
....do.. 


Oct  1,1894 
July  26,1897 
May     6,1913 


Aug.    4,1897 
May  15,1913 


ASSISTANT  COMFTBOUIjISRS.s 


OiarlesH.Mansur.. 
Edward  A.  Bowers. . 
LeanderP.MitcheU. 
Walter  W.  Warwick. 


Missouri..., 
Connecticut 

Indiana 

Ohio 


Oct.  1,1894 
June  6,1895 
Jan.  18,1898 
May.  24,1913 


Apr.  16,1895 
Dec.  24,1897 


>  Office  of  deputy  second  comptrdler  created  Mar.  8, 1875. 

s  By  the  act  of  July  81, 1894,  taking  effect  Oct.  1, 1804,  the  First  Comptroller  of  the  Treasury  was  made 
ComptroUar  of  the  Treasury  and  the  office  of  Assistant  Comptroller  of  the  Treasury  created;  the  offices  of 
Second  Comptroller  of  the  Treasury,  deputy  second  comptroller,  and  deputy  first  comptroUar  were 
abolished. 

s  Died  Dec.  6, 1012. 
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LIST   OF   CLAIMANTS. 


Pag«. 

Adftiofl,  J.  Dancan ~  169 

Adee,  O.  U 58 

Alaska  Coast  Co 664 

Alcott,  Tbomas  J 889 

Alderman,  H.  B 856 

Amante,  Calizto 377 

American  Bank  Note  Co 661 

Anderson,  Lu  B 154 

Arent,  Jolm  H 740 

Atchison,  Topeka  &  Santa  FeRy.  Co- 

181,  548,  675,  721 

Atkinson,  P.  H 154 

Attorney  General 111,180, 

131,  165,  473,  604,  669,  719 
Auditor  for  the  Interior  Department-      383, 

406,  415 

Aodltor  for  Navy  Department 288, 

676,  819,  880 
Auditor  for  State  and  Other  Depart- 
ments   11, 248, 

280,  490,  694,  764,  776,  847 

Anditor  for  Treasury  Department 612 

Auditor  for  the  War  Department..        28, 

69,    71,    87,    137,    182,    224    238. 

268,  296,  338,  531,  593,  707,  822 

BaUey,  D.  C 828 

Baker,  C.  S 219 

Baltimore  A  Ohio  B.  B.  Co 204,  286,  585 

Barber,  B.  H 637 

Barkman,  J.  S 196 

Barrier,   Michael  T 326 

Bartlett  ft  KLing 666 

Bennett,  BU  B 664 

Bierer,  B.  B 499 

BIspham,  H.  A 154 

Black,  W.  U 64 

Blacktmm,  C 154 

Blow,  Alexander  L 764 

Box,  George  G ^ 108,812 

Brewer  and  Jones 342 

Campbell,    Archibald 34 

Cartno,  P 699 

Carriger,  Tillman  L« 412 

Carroll,  P.  L 154 

Carter,  J.  McI 282 

Cash,  Coal,  Wood  ft  Ice  Co 591 

Central  of  Georgia  Ry.  Co 180 

Cheney,  8.  A ,_       135 

Chicago  Record  Herald 837 

Chicago,  Bock  Island  ft  Pacific  Ry. 

Co 796 

Christensen,  A.  C 308 

Oiriity,  John  W 731 

CItU  Senrice  CommiMlon..^.^^..^      106 


Page. 

Clancy.  Martin  J 741 

Commissioners  of  the  District  of  Co- 
lumbia   133,  275 

Cook,  R.  B 409 

Copeland  ft  Co 475 

Cosby,  Spencer 9 

Court,  Alva   B 186 

jCoyle,  I.  D ^._  349 

Cron,   A.   C 233 

Crystal  Lumber  Co 424 

Cush,  William  P 255 

Davis,  Herbert  L 1 

Davis,  Roy  L— ^ 1 

Davis,  Samuel  N 1 

Dent,  H.  A 153,789 

Denver  National  Bank 490 

Dinnis,  J.  S 149 

Douglass,  B.  H 360 

Downey,  George. P 204 

Duganne,  C.  G 42 

Dyson,  C.  W 153 

Ebbitt,  Joseph  B 362 

Elias,  G  ft  Co 728 

Elliott,  Charles  P 751 

El  Paso  ft  Southwestern  system 196, 

494,  750,  803 

Evans,    George   W 38, 194,  666 

Everett,  George  T . 518 

Fenton,  T.  C 154 

Ferguson,  H.  T 320 

PItzpatrick,   Charles  L 274 

Pllnn  ft  Treacy 437 

Fonder,  Edward  P 812 

Pout,   Marie  L 772 

Freeman,  J.  M 604 

Freudendorf,  G 819 

Fuger,  Frederick  W 273 

Galveston,  Harrisburg  ft  San  Antonio 

Ry.  Co 77, 167,  263,  364 

Garvey,  Hugh  F 69 

German  American   Savings  Bank  ft 

Tl^t  Co : 424 

Goldman,  Jefferson  B 13 

Goodman,   G.   C 666 

Goodwin,  Robert  D 699 

Governor  of  Alaska 696 

Governor  of  the  Panama  Canal 850 

Graham,  G.  F 223,640 

Grand  Trunk  Western  Ry.  Co 114 

Greig,    Alexander 702 

Griffin,  Arthur  T 468 

Griffin,  J.  M 564 

Grummond,  U.  G — — 669 

Guilmette,  Henry -. 830 

V 
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LIST  OF  CLAIMANTS. 


Hahn,  A.  J.  T 211 

Haines,  Q.  W 164 

Hard7,  F.  H 211 

Harness,  J.  B •  73 

Harris,  Charles  W 296 

Hansler  ft  Co 248 

Hayes,  C.  H 74 

Hayes,  William  A —  654 

Hazard   Manufacturing   Co 714 

Hebert,   C.   S 867 

Hedges,  Wyllys  A 605 

Helms,    George 154 

Henderson,  James  S.  H 160 

Hendrickson,   Thomas 7SS 

Heywood,  W.  A 506 

HUlsboro  Dredging  Co 827 

Hodgman,  Bums  F 759 

Hosey,  Edward  L 667 

Howard,  H.  S 266 

Howland,   L.   M 89 

Hulse  ft  Allen ..__  223 

Hunnewell,  F.  A 619 

Hyland,    J.   J 154 

Indiana  Wagon  Co 250 

International    Banking    Corporation 

of  New  York 95 

Isthmian   Canal  Commission 161,468 

Jacklin,    H.   G 164 

Jacobs,  S.  R 39,143,779,869 

Jancke,  Frits   (Inc.) 541 

JeflTerds,    Marshal 328 

Johannes,   G 149 

Jordan,  L.  W 475 

Kadesch,  William  H 566 

Kalupy,   Harry  H 88 

Kaoiwi,  W.  T 217 

Karker,  M.  H 584 

Kearney,    Richard 190 

KelUer,  T.  J.  B 628 

King,  W.  C 135 

Kintner,  B.  G 153 

Kuts,  James  F 37 

Ladue,  W.  B 827 

Lay,  Elsie  B 130 

Le  Due,  WilUam  B 394 

Lee,  Harry  B 413 

Lester,  C.  A 382 

Lewis,   J.    B 370 

Lewis,  Joseph  W 358 

Lowney,  Joseph  F 285 

Lucas,   Paul 348 

Lupfer  and  Remlck 307 

Lynch,  Charles  F 839 

Lyon,   Henry  D 640 

MacCord  ft  Co 349 

Mackey,  J.  H 60 

Malkin,  Q.  M - 154 

Maloney,    Maurice 740 

Manning,  James  J 288 

Marlette,   Edward  Z 420 

Martin,  John  R 368 

Matchette,  J.  Marion 624 

Mayes,  J.  F ^ 195 

McAndrewB,  J.  J 506 

McKay,   F.   Q 154 


McRltchle,  D.  G 

Mebane,  Allen  8.,  et  al 

Mebane,  John  A 

Michigan  Central  R.  R.  Co 

MUler,    John   V 

Milwaukee  Structural  Steel  Co- 


Page. 

651 

6 

6 

760 

620 

16 

Morsell,  E.  G 412,481 

Murray,  Mary  A 776 

Murray,  M.  T 655 

Nashville,  Chattanooga  ft  St.  Louis 

Ry.  Co 823 

National  Surety  Co— 811 

Naylor,  S.  E.  ft  Co 628 

New  York  Central  ft  Hudson  River 

R.  R.  Co 626 

Norman,  L.  C 104 

North  Coast  R.  R.  Co 890 

Oakley,  F.  W 659 

Old  Dominion  Paper  Co 885 

O'Leary,  T.  S 862 

Orman  and  Crook 811 

Osborne,  Leonard  W 477 

Overlock,  C.  A 800 

Panama  Railroad  Co 161 

Patrick,  Mason  M 546 

Peifer,  Jacob  F 406 

Penfleld,  James  T 782 

PhUadelphla  ft  Reading  Ry.  Co 290 

Pigman,  G.  W 154 

Postmaster  General 4,7, 

156, 187, 214,  246,  382,  571, 661 

Powell,  William  C 285 

President  National  Home  for  Disabled 

Volunteer  Soldiers 268 

Preston,  J.  F 477 

Public    Printer 20,43 

Ramsay,  M.  M 709 

Reed,   J.  Warner 852 

Richards,   H.   H 154 

Richards,  W.  S 638 

Rltter,  R.  P 604 

Roach,  Stansell  ft  Co 171 

Rochester,  William  B 56,  233 

Rosenbaum,   Otto 1 286 

Ruppel,  Marguerite  R 166 

Saylor,  Jesse  L 707 

Shafer,  George  C 767 

Secretary  of  Agriculture 488 

Secretary  of  Commerce 330 

Secretary  of  the  Interior 26,  66, 

85«  250,  261,  291,  308,  311,  318,  890, 
397,  508.  526,  582,  697,  623,  656,  842 

Secretary  of  Labor 670 

Secretary  of  the  Navy 26,68,83, 

150,  197,  211,  217,  266,  306, 
331,  360,  376,  377,  516,  580, 
584,  641,  699,  705.  751,  805 

Secretary  of  State 226,  435,  596,  643 

Secretary  of  the  Treasury 73,  114,  129. 

144,  188,  190,  192,  236,  272, 
275,  304,  397,  437,  441,  620, 
562,  579,  688,  721,  728,  760 

Secretary  of  War 32, 

49,   61,   171,   342,  370,  479, 
485,  531,  585,  689,  609,  724 
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UST  OF  CLAIMANTS. 


vn 


Pace. 

Shaekford,   Chaimcey 07B 

Shartle,  Samael  G 45 

Shipley,  Walter  Penn B62 

Shank,  Wllllam  A S56 

Smith,  Isaac  B 506 

Smith,    Samael 506 

Smith,  W.  H 280 

Southern  Pacific  Co 120, 

139, 206, 810 

Spear,   Reginald 618 

Stalnaker,  B,  S 154 

State  of  HaaaachoBetts 680 

Steams.  A.  B 228,421 

Stevens,  P.  C 146 

Stevenson,  G.  T 154 

St.  Lools,  Iron  Mountain  ft  Southern 

Ry.  Co 208 

Stone,   Irvine  S 847 

Sutton,  Charles  B 606 

Tanner,  B.  W 208,823 

Thomas,  Hlnson 691 

Thomas,  R.  S 798 

Thomaa,  W.  B 509 

Thorp,    Frank 798 

ThroU,    Harry 783 


Pace. 

Traat,  P.  A 481 

Treasurer  of  the  United  States 441 

United  SUtes  Express  Co 169 

United  States  marshal  for  Oklahoma-  483 

Universal  Supply  Co 43 

Universal  Trading  Co 837 

Van  Mater,  R.  K 409 

Veles,   Raphael 822 

Vlgne,   Mary 867 

Vlscarrondo 226 

Voght  Machine  Co 229 

Wakefield.  A.  O 24 

Wall,  C.  C 779 

Wandschneider,  Harry  L 825 

Warren,  R  S 694 

Western  Electric  Co 804 

Wilcox,   George  A 559 

WlUets,  G.  S 154 

Wmiams,  Hillary 190 

Wilson,  L.  C 863 

Wolfe,  Orrln  R 320 

Wood,  Paul  M 555 

Woods,  Robert  H 141 

Wortman,    W * 154 

Zortman,  James  M 208 
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TABLES  OF  STATUTES,  ETC,  CITED  IN  DECISIONS. 

IWnere  a  dedalon  or  an  act  is  died  more  than  once  in  the  same  decision  the  first  citfttlon 

only  is  indicated.] 


STATUTES  OF  THE  UNITBD  STATES. 


Page. 

17W,  March  21,  1  8Ut.,  706 783 

181«»  April  26,  3  Stat., -306 783 

1838,  July  6.  6  Stat.,  258 733 

1861,  Jnly  27,  12  SUt.,  276 680 

1862,  March  8,  12  Stat,  615 681 

1862,  May  80,  12  Stat,  410 201 

1862,  Jnly  14,  12  Stat.,  565—1 746 

1864,  April  1,  13  Stat.,  39 395 

1864,  April  29,  13  SUt,  61 783 

1866,  March  2,  13  Stat,  460 783 

1866,  March  3,  13  Stat,  509 269 

1866,  March  21,  14  Stat,  10 269 

1866,  Jnly  23,  14  Stat,  208 783 

1866,  Jvly  25,  14  Stat,  239 400 

1866,  Jnly  25,  14  Stat.  241 811 

1867,  Febmary  28,  14  Stat,  416 395 

1867,  March  2,  14  Stat,  434 735 

1870,  Jnly  12,  16  Stat,  250 681 

1870,  Jnly  15,  16  Stat,  320 739 

1872,  May  10,  17  Stat,  91 292 

1873,  March  3,  17  Stat,  558 549 

1873,  BCarch  3,  17  Stat,  576 384 

1874,  Jane  16,  18  Stat,  72 744 

1874,  June  20,  18  Stat,  116 444 

1874,  June  22,  18  Stat,  191 60,  201 

1875,  Febmary  1,  18  Stat,  304 451 

1876,  F^mary  20,  18  Stat,  332 444 

1876,  March  3,  18  Stat,  341 158 

1876,  March  8,  18  Stat,  450 527 

1876,  March  3,  18  Stat,  452 73,623 

1876,  BCarch  8,  18  Stat,  481 437 

1876,  March  3,  18  Stat,  484 87 

1876,  Jnne  80,  19  Stat,  65 744 

1876,  Jnly  12,  19  Stat,  79 158 

1876,  Jnly  12,  19  Stat,  82 115 

1876,  Jnly  29,  19  Stat,  102 30 

1876,  Angnst  7,  19  Stat,  124 895 

1877,  March  8,  19  Stat,  381 896 

1878,  Jnne  11,  20  Stat,  102 452 

1878,  Jnne  11,  20  Stat,  105 276 

1878,  Jnne  17,  20  Stat,  142 158 

1878,  Jnne  17,  20  Stat,  151 712 

1878,  Jnne  18,  20  Stat,  160 736 

1878,  Jnne  18,  20  Stat,  151 89 

1878,  Jnne  20,  20  Stat,  216 838 

1879,  UMTth  8,  20  Stat,  877,  408- 

410 460 

1879,  Jane  23,  21  Stat,  81 89 
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1880,  January  22,  21  Stat,  61 292 

1881,  January  31,  21  Stat,  322 464 

1881,  March  3,  21  Stat,  429 783 

1881,  March  3,  21  Stat.,  458,  466..       464 

1882,  May  4,  22  Stat,  57 1 

1882,  July  1,  22  Stat,  144 276 

1882,  July  25,  22  Stat,  175 383 

1882,  July  31,  22  Stat,  180 214 

1882,  August  3,  22  Stat,  215 654 

1882,  August  5,  22  Stat,  255 111, 

406,776 

1883,  January  16,  22  Stat,  403 106 

1883,  March  3,  22  Stat,  456 234 

1883,  March  3,  22  Stat,  470 467 

1883,  March  3,  22  Stat.  472 60 

1884,  July  7,  23  Stat,  204 681 

1884,  July  7,  23  Stat,  254 288, 

620,  681 

1885,  January  6,  23  Stat.,  516 139, 

219,  237 

1885,  February  14,  23  Stat,  305 608 

1885.  March  3,  23  Stat,  3501_—  238,420 
1887,  February  23,  24  Stat,  644.  219,  237 
1887,  March  2,  24  Stat.,  444 270 

1887,  March  3,  24  Stat,  505 562 

1888,  October  19,  26  Stat,  600 683 

1889,  March  1,  25  Stat,  779 52 

1889,  March  1,  26  Stat,  1512 644 

1889,  March  2,  25  Stat.  862 369 

1889,  March  2,  25  Stat,  937 683 

1890,  June  16,  26  Stat,  158 826 

1890,  July  3,  26  Stat.  216 866 

1890,  August  30,  26  Stat.,  391 890 

1890,  September  30,  26  Stat.,  504..       608 

1890,  October  1,  26  Stat,  562 14 

1891,  March  3,  26  Stat,  1117 270 

1892,  July  26,  27  Stat,  272 529 

1892,  August  5,  27  Stat..  370 842 

1893,  February  27,  27  Stat..  480__  89,  712 

1893,  March  1,  27  Stat.  507 135 

1893,  March  1,  27  Stat.,  515 396 

1893,  March  3.  27  Stat,  563 134 

1894,  March  29,  28  Stat,  47 55 

1894,  May  11.  28  Stat.  76 134 

1894,  June  28,  28  Stat,  96 219,  287 

1894,  July  31,  28  Stat,  205 51, 

281,  627,  635,  822, 865 
1894,  July  31,  28  Stat,  206 170,  278 
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1894,  July  81,  28  SUt,  207 685 

1804,  July  81,  28  Stat,  208 71, 

270,226,761,823 

1894,  July  31,  28  Stat,  209 276 

1894,  August  14,  28  Stat,  286 138 

1894,  August  18,  28  Stat,  395 842 

1894,  August  18,  28  Stat,  412 268 

1894,  August  18,  28  Stat.,  416 328 

1895,  January  12,  28  Stat,  622 489 

1896,  January  12,  28  Stat,  624 36 

1895,  March  2,  28  Stat,  937 842 

1896,  May  28,  29  Stat,  184^ 664,  691 

1896,  June  8,  29  Stat.  268 20 

1897,  February  19>  29  Stat.,  869 737 

1897,  February  27,  29  Stat.,  699 673 

1898,  March  15.  30  Stat.  816-  27, 148, 490 

1898,  May  4,  30  Stat.  369 621 

1898,  June  30,  30  Stat,  626 277 

1898,  July  1.  30  Stat,  568 769 

1898,  July  1,  30  Stat,  662 44 

1898,  July  1.  30  Stat.  595 527 

1898,  July  1.  30  Stat,  614 189 

1899.  March  2,  30  Stat,  979 64 

1899,  March  3.  30  Stat,  1005 60 

1899,  March  3,  30  Stat,  1007 601, 

637,  718,  830 

1899,  March  3^  30  Stat,  1008 363, 

409,606 

1899,  March  3,  30  Stat,  1038 69 

1899.  March  3,  30  Stat,  1228 621 

1899,  April  11,  30  Stat,  1764 227 

1900,  April  12,  31  Stat,  80 227 

1900.  May  26,  31  Stat.  209 608 

1900,  May  26,  31  Stat.  210 709 

1900,  June  6,  31  Stat.,  639 328 

1900,  June  6.  31  Stat,  668 622 

1900,  November  21,  31  Stat.  1936..       644 

1901,  February  1,  31  SUt,  746 137, 

274, 368 

1901,  February  2,  31  Stat,  748 63 

1901,  February  2,  31  Stat,  763—  332,  705 

1901.  February  12,  31  Stat.  772 278 

1901,  March  2,  31  Stat.,  903 30 

1901.  March  3,  31  Stat..  960 293 

1901.  March  3,  31  Stat..  1029 746 

1902,  February  14,  32  Stat,  30 684 

1902.  April  12.  32  Stat,  100 145.  619 

1902,  June  6,  32  Stat.  326 672 

1902,  June  17,  32  Stat,  388 366. 

390,  398,  416,  697 

1902,  June  28,  32  Stat,  475 764 

1902,  June  30,  32  Stat.,  612..  30, 146,  819 

1902.  June  30.  32  Stat.  620 222 

1902.  July  1.  32  Stat.  598 278 

1902.  July  1,  32  Stat,  617 133 

1902.  December  16.  32  Stat,  758 783 

1903.  January  21,  32  Stat.,  775 296 

1903,  January  21,  32  Stat,  776 60 

1903,  January  21,  32  Stat,  777 49, 

228,362,422,725 

1903,  January  31,  32  Stat,  790 309 

1903,  February  5,  32  Stat.  800 44 

1903,  February  19,  32  Stat,  847 —  207 
1903,  February  25,  32  Stat.,  903 —  111 
1903,  March  2,  32  Stat,  929 826 
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903,  March  2,  82  Stat,  933 608 

908,  March  3,  32  Stat,  1062 112 

903,  March  8,  32  Stat,  1174 673 

903,  March  3,  32  Stat,  1197 69, 202 

903,  March  3,  32  Stat,  1198 68 

904,  March  22,  33  Stat,  144 608 

904,  April  21,  33  Stat.  220 194 

904,  April  23,  33  Stat.,  264 608 

904,  April  23,  33  Stat,  276 611 

904,  April  27,  33  Stat..  347 360 

905,  February  1,  33  Stat.,  628 492 

905,  March  8,  33  SUt,  1088 168, 649 

905,  March  3,  33  SUt,  1001 572 

906,  March  3,  33  SUt,  1213 489 

906,  February  27,  34  SUt.  48 614 

906,  April  16,  34  Stat,  116 366 

906,  June  12,  34  Stat.  241 826 

906,  June  12,  34  SUt.  246 47, 

183,  226,  273.  283,  366, 486 

906,  June  12,  34  Stat,  247 234,  819 

906,  June  12,  34  SUt,  249 421 

906,  June  22,  34  SUt,  449-.  49, 298,  725 

906,  June  22,  34  SUt,  460 423 

906,  June«26,  34  SUt,  476 35 

906,  June  27,  34  SUt,  620 365 

906,  June  29,  34  SUt,  461 608 

906,  June  29,  34  SUt.,  665..  76, 700,  761 

906,  June  29,  34  SUt.,  695 690 

906,  June  29,  34  SUt,  600 764 

906.  June  80,  34  SUt,  634 202,  784 

906,  June  30,  34  SUt.,  684 492 

906,  June  30,  34  SUt.,  760 6 

906,  June  30,  34  SUt,  762 490 

906,  June  30.  34  SUt,  763.  166,  773,  868 

907.  March  2,  34  SUt,  1164 819 

907,  March  2,  84  SUt,  1167 66. 

321, 601,  631 

907,  March  2,  34  SUt,  1168 87, 712 

907.  March  2.  34  SUt,  1212 168,  649 

907.  March  2,  34  SUt.  1217 606 

907,  March  2,  34  Stat,  1221 86 

907,  March  4,  34  SUt,  1270 491 

907.  March  4.  34  Stat,  1359 112 

907,  November  2,  34  SUt.  1246—   719 

908.  February  6,  35  SUt,  « 672 

008,  March  26,  35  Stat,  46 2 

908,  April  22.  35  SUt,  66 164 

908,  May  11,  85  SUt,  104 698 

.908,  May  11.  35  SUt,  108 61, 

147, 246,  599 
908,  May  11.  35  SUt.  109.  151,  236.  285 
908,  May  11.  35  SUt,  110.  236,  334,  820 

908,  May  13.  36  SUt,  127 713 

908,  May  13.  36  SUt.  128 141. 

860,  864, 482,  601, 607,  676 
908,  May  18,  35  SUt,  146.  832,  516,  706 

908,  May  22.  35  SUt..  286 112 

.908,  May  27.  86  SUt,  317.  873 839 

908.  May  27,  86  SUt,  401 60 

908.  May  27,  35  SUt,  413.  188.  214,  382 

908,  May  28,  35  SUt,  419 883 

908,  May  80,  36  SUt,  666 137. 

164,  858,  666 
1909.  February  6.  36  SUt.  1486 —   200 
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1909,  Febniaiy  16,  35  Stat.  622 75, 

212,  412 
1009,  FebniaiT  24,  85  SUt.,  645.  164, 203 

1909,  March  1,  35  Stat,  667 8 

1009,  March  3,  35  SUt,  735.  62, 147,  599 
1909,  March  8,  85  SUt,  756.  76,  412,  755 

1909.  March  8,  85  SUt,  341 347 

1909,  March  4,  35  SUt,  899 112 

1909,  March  4,  85  SUt,  1027 643 

1909,  March  4,  35  SUt,  1065 784 

1909,  AuguMt  5,  36  SUt.  83 634 

1910,  March  3,  86  SUt,  243 332 

1910.  March  23,  36  SUt.  255 183. 

479,  575 

1910.  April  5,  36  SUt.  291 164 

1910.  April  19,  86  SUt,  324 581 

1910,  May  12,  36  SUt,  362 158 

1910,  June  17,  36  Stat,  484 11 

1910.  June  17,  86  SUt,  523 112 

1910,  June  17,  36  SUt^  531 5, 

42, 189, 579,  729 
1910,  June  18,  86  SUt,  547.  205. 369, 797 

1910,  Jane  24,  36  SUt,  605 832 

1910,  June  24,  36  SUt,  619 516 

1910,  Jane  25,  36  SUt,  702 483 

1910,  Jane  25,  86  SUt,  834 842 

1910,  Jane  25,  36  SUt,  842 44 

1910,  June  25,  36  SUt,  883 139 

1911,  Febroary  13,  86  SUt,  901.  659.  719 

1911,  Fehroary  27,  36  SUt,  935 64 

1911,  March  3,  86  SUt,  1037 36 

1911,  March. 8,  36  SUt,  1051 486 

1911.  March  3,  36  SUt,  1157 595 

1911.  March  4,  86  SUt,  1186 11 

1911.  March  4,  36  SUt,  1253 491 

1911,  March  4,  36  SUt,  1265 585 

1911,  March  4,  36  SUt,  1266 621 

1911,  March  4,  36  SUt.  1344 609 

1911,  March  4,  86  SUt,  1425 112 

1911,  March  4,  86  SUt,  1442 672 

1911,  March  4.  86  SUt.  1452 164 

1911.  Joly  21.  37  SUt.  3 585 

1911,  December  22,  37  SUt.  49 72 

1912,  February  19.  37  SUt,  67 318 

1912,  March  7,   37  SUt,  73 142 

1912.  AprU  27.  37  SUt,  93 776 

1912,  April  80,  37  SUt,  100 12 

1912,  April  30.  37  SUt.  633 171,371 

1912,  July  25,  37  SUt.  283 224 

1912.  August  14,  37  SUt,  309 695 

1912,  August  20.  37  SUt.  321 397 

1912,  August  22.  87  Stat.  331 362, 

877,  409.  699,  805,  857 

1912.  August  22,  37  SUt.  338 20 

1912.  August  22.  37  SUt.,  846 197 

1912.  August  23.  87  SUt,  372 11 

1912.  August  23.  37  SUt.  375 860 

1912,  August  23,  37  SUt,  414 408 

1912.  August  23,  37  SUt,  416 695 

1912.  August  24.  37  SUt,  417,  446.   547 

1912,  August  24,  37  Stat,  438 189 

1912,  August  24,  87  SUt,  484 41 
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912,  August  24.  37  SUt,  448 135 

.912,  August  24,  37  SUt,  452 271 

.912,  August  24,  37  Stat,  456 409 

912,  August  24,  87  SUt,  462 732 

.912,  August  24.  37  SUt,  487 67 

.912.  August  24,  37  SUt.  497 507.  529 

912.  August  24.  37  SUt,  512 848 

.912,  August  24.  37  SUt,  518 66 

912.  August  24,  37  SUt.  534 318 

912,  August  24,  37  SUt.  546 156 

912,  August  24,  37  SUt.  548 8 

912,  August  24,  37  SUt,  554 158 

.912,  August  24,  37  SUt.  555 187.  215 

912,  August  24,  37  Stat.  557 573 

912,  August  24.  37  SUt,  559 143 

912.  August  24,  37  Stat.  560 470 

912.  August  24.  37  SUt,  563 164,  850 

912,  August  24,  37  SUt,  569 283 

912,  August  24,  37  SUt.  571. 28 

912,  August  24,  37  SUt,  572 69,  348 

912.  August  24,  37  SUt,  575 608 

912.  August  24,  87  SUt.  576 208, 

707.  821 

912,  August  24.  37  SUt,  582 184 

912,  August  24,  37  SUt,  590 151 

912,  August  24,  37  SUt,  645 28 

912,  August  26.  37  Stat.  295.  617.   562 
912,  August  26.  37  Stat.  626.  10, 129, 131 

912,  August  26.  37  SUt,  790 272 

913,  February  28.  37  SUt,  688,  692.   643 

913,  February  28.  37  SUt.  690 507 

913,  March  2,  87  SUt,  704 90,  620 

913.  March  2,  37  SUt,  709 820 

913,  March  2,  37  SUt,  716 485 

913.  March  4,  87  SUt,  750 107 

913,  March  4,  37  SUt,  755 143 

913.  March  4.  87  SUt.  759 195 

913,  March  4,  87  SUt,  790 10, 

129. 131,  330 

913,  March  4,  37  SUt,  798 7 

913,  March  4.  37  SUt.  832 489 

913.  March  4,  37  SUt,  846 488 

913,  March  4,  37  SUt..  890 376 

913,  March  4,  37  SUt,  892 186,  200 

.913,  March  4.  37  SUt.  894 858 

913,  March  4,  37  Stat.  899 642 

913,  March  4,  37  Stat,  906 567 

.913.  March  4,  37  Stat.  908 361 

913.  March  4,  37  SUt,  933 594 

913.  March  4,  37  Stat,  938.964..   442 

.913,  March  4,  37  SUt,  940 133 

.913,  March  4,  37  Stat..  948 275 

913,  June  23,  38  SUt.  4,  54 692 

913,  June  23,  38  Stat,  25 683 

913.  June  23,  38  Stat.  46 623 

913,  June  23,  38  SUt,  49 69S 

918,  June  23,  Public  No.  3 10, 74, 

111,  129, 189, 190.  193,  275,  490 

913,  June  30,  Public  No.  4 318 

913,  June  15.  Public  No.  6 249 

913,  September  16,  Public  No.  8 —       226 
913,  October  22,  Public  No.  82 289 
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161 553 

179 12 

462 628 

463 528 

708 595 

788 803 

790 604 

848 760 

848 195 

850 196 

1014 24, 691 

1098 678 

1119 880,  756 

1256 58 

1259 53 

1262 739 

1265 29 

1290 709 

1339 394 

1886 376,  584 

1387 586 

1388 585 

1397 637 

1422 37,  377 

1475 60 

1493 13.  200 

1496 15,  200 

1502 13.  200 

1506 200 

1519 142 

1520 142 

1573 409,  856 

1661 49,  298,  352,  423 

1740 - 435.  596 

1752 437,  596 

1762 51.  281,  635 

1764 51, 281,  635 

1765 51,  223,  281,  535,  547, 635,  694,  731 

1797 277 

1798 277 

1800 277 

1802 277 

2115 624 


2234 508 

2239 508 

2256 508 

2825 292 

2334 292 

2362 415,  697 

2401 291 

2402 291 

2634 129 

2733 785 

2737 785 

3473 494 

3477 44 

3617 349 

3618 21,  349 

3620 522 

3648 114 

8663 74 

8678 74, 193 

3679 614 

3683 41 

3689 415,  597 

3690 67 

3709 190,  252,  682, 613 

3732 615 

3737 44 

3744 437,  476 

3926 573 

3927 573 

3962 552 

4002 168 

4025 214 

4057— 119 

4812 333 

4825 269 

4826 269 

4827 269 

4828 269 

4838 332 

4843 332 

5153 623 

5488 525 

5547 483 
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2  Opln.,  424 12 

2  Opln.,  432 12 

6  Opln.,  757 247 

6  Opln.,   B48 391 

12  Opln.,   347 15 

13  Opln.,  516 15 

13  Opln.,  520 15 

13  Opln.,   524 15 

13  Opln.,  526 15 

15  Opln.,   162 380,756 

16  Opln.,  412 284 

16  Opln.,  587 200 

16  Opln.,  611 88 
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16  Opln.,  619 88 

18  Opln.,  174 400 

18  Opln.,  176 400 

20  Opln.,  14 218 

20  Opln.,  752 408 

22  Opln.,  437 391 

23  Opln.,  30 1 668 

23  Opln.,  35 568 

24  Opln.,  40 227 

25  Opln.,  379 108 

25  Opln.,  466 164 

29  Opln.,  598 668 
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DECISIONS  OF  THE  COMPTROIiLER  OF  THE  TREASTTBT. 


1  Comp. 

1  Comp. 
Comp. 
Comp. 
Comp. 
Comp. 
Comp. 
Comp. 
Comp. 
Comp. 

2  Comp. 
2  Comp. 
2  Comp. 
2  Comp. 
2  Comp. 

2  Comp. 

3  Comp. 
3  Comp. 
3  Comp. 
3  Comp. 
3  Comp. 
3  Comp. 
3  Comp. 
3  Comp. 
3  Comp. 

3  Comp. 

4  Comp. 
4  Comp. 
4  Comp. 

4  Comp. 

5  Comp. 
5  Comp. 
5  Comp. 
5  Comp. 
5  Comp. 

5  Comp. 

6  Comp. 
6  Comp. 
6  Comp. 
6  Comp. 
6  Comp. 
6  Comp. 
6  Comp. 
6  Comp. 
6  Comp. 
6  Comp. 
6  Comp. 
6  C6mp. 

6  Comp. 

7  Comp. 
7  Comp. 
7  Comp. 
7  Comp. 
7  Comp. 
7  Comp. 
7  Comp. 
7  Comp. 
7  Comp. 
7  Comp. 

7  Comp. 

8  Comp. 
8  Comp. 
8  Comp. 
8  Comp. 
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Dec, 
Dec, 
Dec, 
Dec, 

Dec, 
Dec, 
Dec, 
Dec, 
Dec, 
Dec, 
Dec, 
Dec, 
Dec, 
Dec, 
Dec, 
Dec, 
Dec, 
Dec, 
Dec, 
Dec, 
Dec, 

Dec, 
Dec, 
Dec, 
Dec, 
Dec, 
Dec, 
Dec, 
Dec. 
Dec, 
Dec, 
Dec. 
Dec. 
Dec. 
Dec, 
Dec, 
Dec, 
Dec, 
Dec, 
Dec, 
Dec, 
Dec, 
Dec, 
Dec, 
Dec. 
Dec, 
Dec, 
Dec. 

Dec, 
Dec, 
Dec 
Dec, 
Dec, 
Dec. 
Dec, 
Dec, 
Dec, 
Dec, 
Dec, 


33 

64 

62 

139 

IW 

181 

253 

289 

576 

95 

187 
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278 

74 

691 

64 

667 

596 

64 

221 

64 

150 

753 

88 


347 64 

409 247 

629 289 

644 240 

62 221 

190 21 

210 749 

265 407 

305 ^-   578 

362 289 

529 667 

636 243 

648 130 

744 22 

58 150 

303 96,  687 

428 27 

499 221 

70 749 

72 289 

263 

266 

366 

749 

3 : 

34 

126 

226 

236 

311 

324 

447 

622 

648 

781 

953 

955 

125 

193 

278 


392 

401 

517 

684 
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DECISIONS 

OF  THE 

COMPTROLLER  OF  THE  TREASURY. 


DETXSKniATIOH  OF  SirFFICIEHCY  OT  EVIBEHCE  IN  GLADCS  TTKBES  SEC- 
TION 8  OF  THE  ACT  OF  XAY  4,  1882  (22  STAT.,  67). 

The  questioii  as  to  sufficiency  of  evidence  to  substantiate  a  claim  of  a  minor 
child  of  a  deceased  surfman,  under  8ecti<m  8  of  the  act  of  May  4,  1882 
(22  Stat,  57),  is  one  for  the  determination  of  the  accounting  officers  and 
an  opinion  rendered  thereon  by  the  Surgeon  General,  Public  Health  and 
Marine-Hospital  Service,  is  not  conclusive.  As  to  sufficiency  of  evidence, 
see  opinion. 

Decisioii  by  Comptroller  Downey,  Jnly  7,  1918: 

Eoy  L.  and  Herbert  L.  Davis,  minor  children  of  Samuel  N.  Davis, 
deceased,  a  former  surfman  at  the  Bodie  Island  Life-Saving  Station, 
Wanchese,  N.  C,  appealed  June  9,  1913,  from  the  action  of  the 
Auditor  for  the  Treasury  Department  in  settlement  No.  30393,  dated 
October  9,  1912,  in  disallowing  their  claim  of  $1,200  for  benefits 
under  the  provisions  of  section  8,  act  of  May  4,  1882  (22  Stat.,  57), 
as  follows: 

"  Sbc.  8.  That  if  any  keeper  or  member  of  a  crew  of  a  life-saving 
or  lifeboat  station  shall  hereafter  die  by  reason  of  perilous  service 
or  any  wound  or  injury  received  or  disease  contracted  in  the  Life- 
Saving  Service  in  the  line  of  duty,  leaving  a  widow,  or  a  child  or 
children  under  sixteen  years  of  age,  such  widow  and  child  or  children 
shall  be  entitled  to  receive,  in  equal  portions,  during  a  period  of  two 
years,  under  such  regulations  as  the  Secretary  of  the  Treasury  may 
prescribed,  the  same  amount,  payable  quarterly,  as  far  as  practicable, 
that  the  husband  or  father  would  be  entitled  to  receive  as  pay  if  he 
were  alive  and  continued  in  the  service:  Provided^  That  if  the 
widow  shall  remarry  at  any  time  during  the  said  two  years,  her  por- 
tion of  said  amount  shall  cease  to  be  paid  to  her  from  the  date  of 
her  remarriage,  but  shall  be  added  to  the  amount  to  be  paid  to  the 
remaining  beneficiaries  under  the  provisions  of  this  section,  if  there 
be  any ;  and  if  any  child  shall  arrive  at  the  age  of  sixteen  years  during 
the  said  two  years,  the  payment  of  the  portion  of  such  child  shall 
cease  to  be  paid  to  such  child  from  the  date  on  which  such  age  shall 
be  attained,  but  shall  be  added  to  the  amount  to  be  paid  to  the  re- 
maining beneficiaries,  if  there  be  any." 
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This  section  was  amended  by  the  act  of  March  26,  1908  (35  Stat., 
46),  but  said  amendments  have  no  bearing  on  the  claim  in  question. 

The  facts  as  they  appear  from  the  papers  in  the  case  are  as  follows : 

On  August  22,  1891,  when  Samuel  N.  Davis  made  application  for 
reenlistment  as  a  surfman,  J.  E.  Wood,  acting  assistant  surgeon, 
Marine-Hospital  Service,  certified  "  that  he  is  physically  sound." 

On  September  1,  1891,  said  Davis  reenlisted  as  a  surfman,  and  on 
September  3, 1891,  he  was  taken  sick  and  became  unfit  for  duty.  He 
continued  unfit  for  duty,  but  was  continued  on  the  rolls  until  October 
31,  1891,  when  he  was  discharged. 

On  October  3, 1891,  J.  E.  Wood,  acting  assistant  surgeon,  reported 
as  follows: 

"  Elizabeth  City,  N.  C,  October  3,  1891. 
"  To  Superintendent  of  the  Life-Saving  Service. 

"  Dear  Sir  :  S.  N.  Davis,  a  surfman  in  Bodie  Island  Life-Saving 
Station  came  to  me  this  a.  m.  for  the  purpose  of  being  examnied 
relative  to  his  discharge  from  the  service.  From  what  I  can  learn 
from  the  history  of  his  case  I  think  he  had  an  attack  of  malarial 
fever,  attended  with  muscular  rheumatism  in  the  left  shoulder  and 
back,  and  from  fear  of  a  return  and  from  his  physical  appearance  at 
this  examination  would  advise  his  resignation  be  accepted. 
"  Respectfully, 

"  J.  E.  Wood, 
'^Acting  Assistant  Surgeon^ 

While  employed  as  such  surfman,  Samuel  N.  Davis  was  paid  a 
salary  of  $60  per  month  during  the  active  season  from  August  1  to 
May  31.    He  died  on  March  12,  1895. 

Per  settlement  No.  12890,  dated  October  19,  1909,  payment  was 
made  to  his  administrator  in  the  amount  of  $95  for  pay  from  Sep- 
tember 4  to  October  31,  1891,  under  provisions  of  section  7  of  said 
act  of  May  4,  1882,  on  account  of  disability  incurred  in  line  of  duty. 

The  claim  now  under  consideration  is  presented  for  the  benefits 
accruing  for  the  period  of  two  years  after  the  death  of  said  surfman 
(Mar.  13,  1895,  to  Mar.  12,  1897),  under  the  provisions  of  section  8 
of  said  act  On  March  27, 1912,  by  direction  of  the  General  Superin- 
tendent of  the  Life- Saving  Service,  said  claim  was  referred  to  the 
Surgeon  General,  Public  Health  and  Marine-Hospital  Service — 

"  *  *  *  with  the  request  that  he  will  state  hereon  whether,  in 
his  opinion,  the  inclosed  evidence  of  death,  and  that  it  resulted  from 
disease  contracted  in  the  line  of  duty  in  the  Life- Saving  Service 
should  be  considered  suflScient." 

On  March  29,  1913,  it  was  returned  with  the  following  indorse-' 
ment: 

"Respectfully  returned  to  the  General  Superintendent  liife- Sav- 
ing Service  with  the  opinion  that  the  evidence  of  death  herewith 
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submitted,  and  that  it  resulted  from  disease  contracted  in  the  line 
of  duty  in  the  Life-Saving  Service  should  be  considered  suflScient. 
"  By  direction  of  the  Surgeon  General. 

"Paul  Preble, 

"  Assistant  Surgeon^ 

Is  it  sufficiently  shown  that  Samuel  N.  Davis  died  from  disease 
ccmtracted  in  the  Life-Saving  Service? 

In  section  7  of  the  same  act  providing  for  continuance  on  the  rolls 
in  case  of  disability  it  is  provided  that  disability  shall  be  determined 
in  such  manner  as  shall  be  prescribed  in  the  regulations  of  the  serv- 
ice. It  is  notable  that  no  such  provision  is  contained  in  the  section 
under  which  this  claim  is  filed.  The  auditor  rejected  the  claim  be- 
cause "the  evidence  submitted  does  not  substantiate  a  just  and 
equitable  claim  against  the  Government  under  the  provisions  of  sec- 
tion 8,"  etc.    The  question  then  is  before  this  office. 

The  surgeon,  whose  opinion  was  asked  as  to  the  sufficiency  of  the 
evidttice  on  the  question  under  consideration,  might  have  given  a 
binding  opinion  on  a  similar  question  under  section  7,  if  that  was  the 
method  prescribed  in  the  regulations  of  the  service  for  the  determina- 
tion of  that  question,  but  I  find  no  such  authority  vested  in  him  in 
connection  with  the  determination  of  this  essential  question  under 
section  8. 

It  is  to  be  observed  that  on  the  22d  day  of  August,  1891,  in  con- 
nection with  an  application  for  reenlistment,  the  examining  surgeon 
found  and  certified  that  the  applicant  was  "  physically  souq^." 

He  reenlisted  on  September  1  and  was  taken  sick  on  September  3 
and  did  no  duty  thereafter,  but  one  day  of  possible  service  interven- 
ing between  the  day  of  his  reenlistment  and  his  illness.  He  applied 
for  a  discharge,  saying  "  there  is  nothing  I  have  against  the  service, 
only  it  don't  agree  with  my  health  and  will  be  injurious  to  it  at 
present,''  and  the  examining  surgeon  certified  that  he  "  looked  as  if 
he  had  been  sick,"  and  that,  from  the  history  of  the  case,  he  con- 
cluded it  must  have  been  "  an  attack  of  malaria  with  acute  rheuma- 
tism in  his  shoulder,"  and  that  he  advised  his  resignation  because 
he  feared  "  the  exposure  from  his  duties  would  cause  a  return  of  his 
trouble." 

He  died  March  12,  1895,  about  three  and  a  half  years  afterwards. 

The  attending  physician  first  visited  him  professionally  "  during 
the  middle  or  latter  part  of  1894,"  nearly,  or  perhaps,  fully  three 
years  after  his  retirement,  and  found  him  suffering  from  some  sort 
of  lung  trouble,  which  he  diagnosed  as  chronic  bronchitis,  to  which 
diagnosis  he  held  for  some  time,  but  finally  concluded  that  "  he  must 
have  a  severe  case  of  tuberculosis." 

There  is  no  connection  between  the  ailment  and  the  service  except 
the  reported  statement  of  the  patient  that  he  had  contracted  a  cold 
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during  his  service.  The  other  testimony  is  simply  as  to  his  inability 
to  work  after  he  returned  to  his  home  from  the  station  and  his  con- 
dition thence  to  the  time  of  his  death. 

His  beneficiaries  may  not  be  estopped  by  his  application  for  re- 
enlistment  and  the  result  of  his  physical  examination  then  had  as 
to  any  claim  predicated  on  disease  theretofore  contracted,  but  so  far 
as  the  evidence  bearing  on  the  question  is  concerned  we  certainly 
are  forced  to  assume  that  he  was  sound  physically  at  the  time  of  his 
reenlistment. 

There  is  no  evidence  that  he  was  subjected  to  any  exposure  on  the 
1st  day  of  September,  the  day  of  his  reenlistment,  or  on  the  next  day, 
or  on  the  third  before  he  was  taken  sick.  The  only  testimony  as  to 
that  illness  is  that  he  had  an  attack  of  "  malarial  fever  attended  with 
muscular  rheumatism  in  the  left  shoulder."  Three  and  one-half 
years  after  that  illness  he  died,  according  to  the  testimony,  of  tuber- 
culosis. 

Possibly  strict  proof  ought  not  to  be  required  in  cases  of  this 
kind,  but  it  ought  at  least  be  sufficient  to  lead  us  reasonably  to  the 
necessary  conclusion,  and  in  this  case  it  is  but  little,  if  any,  better 
than  guesswork  to  say  that  the  disease  of  which  this  man  died  was 
contracted  in  the  service. 

I  have  very  grave  doubts  about  the  correctness  of  the  construction 
heretofore  put  upon  this  statute,  but  since  the  conclusion  on  the  ques- 
tion discussed  must  of  itself  control  the  result,  it  is  not  necessary 
to  consider  other  questions. 

The  disallowance  by  the  auditor  is  affirmed. 


PUACHASE  OP  STTPFLIES  FOR  POSTAL  SERVICE. 

The  postal  service  Is  not  an  "executive  department  or  other  Government  es- 
tablishment in  Washington  "  within  the  meaning  of  the  act  of  June  17, 1910 
(36  Stat.,  531),  therefore  the  purchase  of  supplies  for  such  service  may  be 
made  independently  of  said  act. 

ComptroUer  Downey  to  the  Postmaster  General,  July  7,  1918: 

I  am  in  receipt  of  your  letter  of  June  30,  1913,  requesting  my  de- 
cision of  a  question  therein  stated  as  follows : 

"For  my  guidance  in  procuring  supplies  for  the  postal  service 
please  advise  me  whether  this  department  may  lawfully  make  con- 
tract for  supplies  for  said  service  independently  of  the  act  of  June 
17,  1910,  the  supplies  desired  being  like  the  standardized  supplies 
included  in  the  general  supply  schedule  or  similar  thereo,  and  to  be 
delivered  in  Washington  either  for  consumption  by  the  post  office 
and  the  other  postal  service  agencies  here,  or  for  storage  and  sub- 
sequent reshipment  to  post  offices  and  other  postal  service  agencies 
located  in  different  parts  of  the  United  States. 
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"  The  postal  service  is  a  field  service  made  up  of  oyer  50,000  post 
offices  and  other  agencies,  only  three  or  four  of  which  are  located 
in  Washington.  Although  it  is  under  the  supervision  of  the  Post- 
master General,  it  is  not  a  part  of  the  Post  Office  Department  proper 
(see  11  Comp.,  601).  Separate  appropriations  are  made  for  its  sup- 
port, and  Congress  has  provided  a  different  method  for  purchasing 
its  supplies  than  has  been  provided  for  the  purchase  of  supplies  for 
the  executive  departments  and  Government  establishments  in  Wash- 
ington." 

The  act  of  June  17,  1910  (36  Stat.,  531),  is  limited  in  its  scope 
and  application  to  "the  executive  departments  and  other  Govern- 
ments establishments  in  Washington"  (decision  of  this  office  dated 
June  20, 1913, 19  Comp.  Dec,  834) ,  and  therefore  has  no  application 
to  the  postal  service,  which  is  not  an  executive  department  or  other 
Government  establishment  in  Washington,  but  a  field  service. 

For  the  reasons  stated  at  some  length  in  the  decision  cited  swpra^ 
your  question  is  answered  in  the  affirmative. 


APPOnmCENT  OP  ASKINISTKATOK  BY  STJPKEME  COITST  OP  THE  DI8TBICT 

OP  COLUMBIA. 

An  administrator  appointed  by  the  Supreme  Court  of  the  District  of  Columbia 
can  not  be  recognized  as  the  "duly  appointed''  administrator  of  a  de- 
ceased Army  oflacer  as  contemplated  by  the  act  of  June  30,  1906  (34  Stat., 
750),  where  it  appears  that  the  domicile  of  the  officer  at  the  time  of  his 
death  was  not  in  the  District  of  Columbia,  and  that  there  were  no  debts 
and  no  assets  in  said  Jurisdiction  other  than  the  claim  against  the  United  - 
Statea 

Beeision  by  Assistant  Comptroller  Warwick,  July  7,  1918: 

By  settlement  No.  488314,  dated  November  8,  1912,  the  Auditor 
for  the  War  Department  disallowed  claim  of  Allen  S.  Mebane  et  al. 
as  the  nephews  and  nieces  of  John  A.  Mebane,  formerly  a  cadet  at 
the  United  States  Military  Academy  and  second  and  first  lieutenant, 
Artillery.  The  claim  was  for  longevity  pay  and  allowances  due  the 
officer  and  was  disallowed  by  the  auditor  for  the  reasons  stated  as 
follows: 

'*  Having  failed  to  file  the  necessary  evidence  to  complete  the  case, 
the  claim  is  therefore  disallowed." 

The  evidence  which  the  auditor  had  called  for  was  a  full  and  com- 
plete family  history  of  the  officer,  as  that  he  left  surviving  him  no 
widow  nor  child;  the  names  and  dates  of  death  of  his  father  and 
mother;  the  names  of  all  the  brothers  and  sisters  he  ever  had,  with 
the  names  and  dates  of  death  of  those  who  had  died  and  of  the  chil- 
dren, if  any,  they  left  surviving  them.    To  this  request  for  evidence 
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there  was  no  response,  but  on  the  same  date  that  the  auditor  disal- 
lowed the  claim  there  was  filed  in  his  office  an  application  for  the 
same  pay  and  allowances  by  Allen  S.  Mebane  as  administrator  of  the 
estate  of  said  officer,  the  application  being  accompanied  by  a  certified 
copy  of  letters  of  administration  granted  on  the  officer's  estate  by  the 
Supreme  Court  of  the  District  of  Columbia. 

Subsequently,  on  May  23,  1913,  Allen  S.  Mebane  as  administrator 
filed  in  this  office  an  application  for  a  revision  of  the  settlement  here- 
inbefore referred  to  made  by  the  auditor.  Without  deciding  whether 
or  not  any  allowance  could  be  made  upon  the  claim  for  pay  and 
allowances  alleged  to  be  due  for  the  service  of  the  deceased  officer, 
or  whether  or  not  the  decision  in  14  Comp.  Dec,  795,  should  be  fol- 
lowed, the  question  for  decision  in  this  office  at  the  present  time  is 
whether  or  not  the  application  for  revision  is  made  by  a  party  who 
can  be  recognized  under  the  law. 

The  application  for  administration  upon  the  estate  of  John  A. 
Mebane  was  made  by  a  petition  signed  by  Allen  S.  Mebane  and  pre- 
sented to  the  Supreme  Court  of  the  District  of  Columbia.  In  the 
petition  it  is  alleged  that  Allen  S.  Mebane,  the  petitioner,  is  a  citi- 
zen of  the  United  States  and  a  resident  of  Knoxville,  Tenn.;  that 
John  A.  Mebane,  late  an  officer  in  the  United  States  Army,  died  while 
in  the  service  September  27, 1854 ;  that  the  officer's  parents  died  many 
years  ago;  that  he  was  unmarried;  and  that  the  only  and  nearest 
living  next  of  kin,  all  being  adults,  were  those  whose  names  were  set 
forth  in  the  petition.  It  was  further  alleged  that  no  previous  letters 
of  administration  had  been  granted;  that  there  were  no  debts;  and 
that  the  only  asset  was  the  claim  for  longevity  pay  and  allowances, 
amounting  to  $215,  and  that  the  strict  proof  of  heirship  required 
under  the  rules  of  the  Treasury  Department  could  not  be  furnished 
because  the  officer  had  been  dead  some  58  years. 

Upon  this  petition  it  was  adjudged  by  the  court  that  it  appearing 
to  the  satisfaction  of  the  court  that  John  A.  Mebane  died  intestate 
that  letters  of  administration  be  granted  to  Allen  S.  Mebane  upon 
his  giving  bond  in  the  sum  of  $400.    This  bond  was  given. 

The  act  of  June  30, 1906  (34  Stat.,  750),  provides  that  in  the  set- 
tlement of  accounts  of  deceased  officers  or  enlisted  men  of  the  Army 
where  the  amount  due  the  decedent's  estate  is  less  than  $500  and  no 
demand  is  presented  by  a  duly  appointed  legal  representative  of  the 
estate,  the  accounting  officers  may  allow  the  amount  found  due  to  the 
decedent's  widow  or  legal  heirs  in  the  order  of  precedence  stated  in 
the  law. 

This  statute  providing  or  authorizing  payment  to  a  "duly  author- 
ized "  legal  representative  makes  it  necessary  for  the  accounting  offi- 
cers to  determine  whether  an  administrator  is  duly  appointed,  other- 
wise payment  must  be  made  to  the  heirs  named  in  the  act     A 
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payment  to  an  administrator  not  duly  appointed  might  require  a 
second  payment  by  the  United  States.  In  the  present  case  the  appli- 
cant for  letters  of  administration  did  not  state  the  place  of  death  of 
the  officer  nor  his  domicile  at  that  time.  It  appears  that  he  died  in 
the  service  at  Port  Hudson,  La.  The  appellant  did,  however,  specifi- 
cally state  that  there  were  no  debts  and  no  assets  other  than  the 
claim  against  the  United  States. 

Upon  this  state  of  facts  I  am  of  opinion  that  Allen  S.  Mebane  can 
not  be  recognized  as  the  duly  appointed  administrator  of  the  estate 
of  John  A.  Mebane,  for  the  reason  that  the  accounting  officers  can 
not  recognize  an  administrator  appointed  by  the  courts  of  the  Dis- 
trict of  Columbia  where  jurisdiction  to  appoint  such  administrator 
is  dependent  upon  the  fact  that  the  only  asset  is  a  claim  against  the 
United  States.  The  same  ruling  was  made  by  this  office  in  a  decision 
of  June  29,  1912  (18  Comp.  Dec.,  1039),  and  in  many  former  de- 
cisions of  this  office  and  of  the  predecessors  to  the  office  of  Comp- 
troller of  the  Treasury.  See  KiTig  v.  United  States  (27  Ct.  Cls.. 
529) ;  Rutherford  v.  United  States  (27  Ct.  Cls.,  539) ;  VaugJian  v. 
Northup  (15  Pet.,  1) ;  Wyman  v.  Halstead  (109  U.  S.,  654) ;  Thor- 
man  v.  Frame  (176  U.  S.,  350),  and  Borcheling  v.  United  States 
(185  U.S.,  223). 

The  application  of  Allen  S.  Mebane  as  administrator  is  dismissed 
for  the  reason  that  as  said  administrator  he  has  no  right  to  apply 
for  a  revision  of  the  settlement  made  by  the  auditor  of  the  claim  of 
Allen  S.  Mebane  et  al. 

This  action  is  taken  without  prejudice  to  the  rights  of  those  per- 
sons whose  claim  was  disallowed  by  the  auditor,  to  apply  for  a  re- 
vision and  to  file  in  this  office  evidence  as  to  who  are  the  heirs  entitled 
to  any  amount  that  may  be  found  due,  provided  application  for 
revision  is  made  within  the  time  limited  by  law. 


TBAYELDTG   ALLOWANCES    IN    LIEU    OP    ACTITAL    EXPENSES    TO    BUBSTI- 
TXTTE  EAILWAT  POSTAL  CLEBKS. 

A  snbstltate  railway  mail  cleric,  provided  by  a  railway  postal  clerk  who  has 
been  granted  leave  of  absence  under  act  of  March  4,  1913  (37  Stat.,  798),  is 
entitled  to  be  paid  traveling  allowance  in  lieu  of  actual  expenses  the  same 
as  the  clerk  who  provided  the  substitute  would  have  been  entitled  to  receive 
when  on  duty. 

ComptroUer  Downey  to  the  Postmaster  General,  July  9,  1913: 

I  am  in  receipt  of  your  letter  of  the  25th  ultimo  requesting  my 
decision — 

"Whether  payment  by  the  Post  Oflfcie  Department  for  travel 
allowances  to  substitutes  provided  by  clerks  granted  leave  of  absence 
under  the  act  of  March  4, 1913  (37  Stat,  798),  is  authorized." 
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Said  act  provides :  • 

"That  hereafter  the  Postmaster  General  may,  in  his  discretion, 
under  such  regulations  as  he  may  provide,  allow  any  railway  postal 
clerk  who  is  not  entitled  to  annual  leave  under  other  provision  of 
law  leave  of  absence  with  pay  for  a  period  not  exceeding  thirty  days, 
with  the  understanding  tnat  his  duties  will  be  performed  without 
expense  to  the  Government  during  the  period  for  which  leave  is 
granted,  he  to  provide  a  substitute  at  his  own  expense." 

The  railway  postal  clerks  coming  under  the  above  provisions  are 
those  whose  duties  do  not  require  them  to  work  six  days  or  more  per 
week,  52  weeks  per  year,  as  distinguished  from  those  whose  duties 
do  require  them  to  work  for  such  periods,  the  latter  under  the  pro- 
visions of  the  act  of  March  1, 1909  (35  Stat,  667),  being  allowed  "  an 
annual  vacation  of  15  days  with  pay,"  their  substitute's  compensation 
during  the  leave  period  being  paid  from  an  appropriation  annually 
made  therefor. 

There  is  another  class  of  railway  postal  clerks  that  may  be  granted 
leave  of  absence  under  the  provisions  of  the  act  of  March  1,  1909 
(36  Stat.,  667),  as  follows: 

"That  the  Postmaster  General  may  hereafter,  in  his  discretion, 
under  such  regulations  as  he  may  provide,  allow  a  clerk  who  is 
sick  leave  of  absence  with  pay,  his  duties  to  be  performed  without 
expense  to  the  Government  during  the  period  for  which  he  is  granted 
leave,  not  exceeding  thirty  days  m  any  fiscal  year." 

The  authority  of  the  Postmaster  General  to  make  regulations 
for  the  payment  of  travel  allowances  to  railway  postal  clerks  and 
substitutes  is  found  in  the  act  of  August  24,  1912  (37  Stat,  548), 
as  follows: 

"  That  hereafter  in  addition  to  the  salaries  by  law  provided  the 
Postmaster  General  is  hereby  authorized  to  make  travel  allowances 
in  lieu  of  actual  expenses,  at  fixed  rates  per  annum,  not  exceeding  in 
the  aggregate  the  sum  annually  appropriated,  to  railway  postal 
clerks,  acting  railway  postal  clerks,  and  substitute  railway  postal 
clerks,  including  substitute  railway  postal  clerks  for  railway  postal 
clerks  granted  leave  with  pay  on  account  of  sickness,  assigned  to 
duty  in  railway  post-oflSce  cars  while  on  duty,  after  ten  hours  from 
the  time  of  beginning  their  initial  run,  under  such  regulations  as 
he  may  prescribe,  and  in  no  case  shall  such  an  allowance  exceed 
one  dollar  per  day." 

The  appropriation  for  travel  allowances  for  the  current  fiscal 
year  is  made  by  the  act  of  March  4, 1918  (37  Stat,  798),  as  follows: 

"For  travel  allowances  to  railway  postal  clerks,  acting  railway 
postal  clerks,  and  substitute  railway  postal  clerks,  including  substi- 
tute railway  postal  clerks  for  railway  postal  clerks  granted  leave 
with  pay  on  account  of  sickness,  $1,465,030." 
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Tour  doubt  as  to  whether  payment  may  be  made  of  travel  allow- 
ances to  substitutes  provided  by  clerks  granted  leave  of  absence 
under  the  act  of  March  4,  1913,  supra^  arises  from  the  fact  that 
substitutes  provided  by  clerks  allowed  sick  leave  are  specifically 
mentioned  in  the  act  of  August  24,  1912,  supra,  as  a  class  of  sub- 
stitutes who  may  be  paid  such  allowances. 

In  my  judgment,  the  maxim  of  expressio  tmius  est  exclusio  alterius 
has  no  such  application  here  as  to  exclude  the  substitutes  who  are 
the  subject  of  your  inquiry  from  the  benefits  of  the  acts  providing 
for  the  payment  of  travel  allowances. 

The  act  of  August  24,  1912  (37  Stat.,  548),  supra,  authorizes  the 
payment  of  travel  aUowanoes  in  lieu  of  actual  expenses  ^'  to  railway 
postal  clerks,  acting  railway  postal  clerks,  and  substitute  railway 
postal  clerks,  including  substitute  railway  postal  clerks  for  railway 
postal  clerks  granted  leave  with  pay  on  account  of  sickness." 

This  is  also  the  language  of  the  act  making  appropriation  for  the 
travel  allowances. 

The  word  "including"  is  not  one  of  limitation  in  the  sense  that 
it  restricts  the  payment  of  travel  allowances  to  those  substitutes 
only  for  railway  postal  clerks  granted  leave  with  pay  on  account 
of  sickness. 

Answering  your  question  specifically,  you  are  advised  that  pay- 
ment of  travel  allowances  may  be  made  to  substiutes  provided  by 
clerks  granted  leave  of  absence  under  the  act  of  March  4,  1913  (37 
Stat,  798),  quoted  above. 

This  decision  leaves  the  Government  in  the  same  position  so  far  as 
expenditures  are  concerned  as  if  the  clerk  in  question  took  no  leave 
under  the  act.  The  clerk  draws  his  pay,  but  turns  it  over  to  his 
substitute;  the  Government  pays  the  substitute's  travel  allowances, 
which  are  no  more  and  no  less  than  it  would  have  had  to  pay  if 
the  clerk,  instead  of  the  substitute,  was  performing  the  services 
during  the  same  period. 


TKASfSFEK  07  SXPLOTEE  TBOX  A  BTArUTOBT  POBITIOH  TO  A  POSITION 
UHDEK  A  LUMP-SinC  APPEOPRIATIOH  AT  AIT  INCEEABED  GOXPEHSATIOH. 

Section  7  of  the  act  of  August  26,  1912  (37  Stat,  628),  does  not  prohibit  the 
transfer  of  a  clerk  from  a  position  having  a  specific  salary  provided  by 
statute  to  a  position  at  an  increased  comp^isation  payable  from  a  lump- 
sum appropriation,  provided  the  duties  of  the  position  to  which  transferred 
are  of  a  different  nature  from  those  performed  in  the  statutory  position. 

Comptroller  Downey  to  Col.  Spencer  Cosby,  ITnited  States  Army,  July  11,  1913: 

I  have  received  your  letter  of  the  9th  instant,  as  follows: 

"  I  have  been  authorized  by  the  Lincoln  Memorial  Commission  to 
employ  a  clerk,  at  a  salary  of  fifteen  hundred  dollars  a  year,  to  P^- 
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form  the  clerical  services  that  will  be  necessary  in  this  office  in  con- 
nection with  the  construction  of  the  Lincoln  Memorial.  This  salary 
will  be  paid  from  the  lump-sum  appropriation  of  three  hundred 
thousand  dollars  in  the  sundry  civil  act  approved  June  23,  1913,  for 
commencing  work  for  the  erection  of  the  Lincoln  Memorial.  (Pub- 
lic No.  3,  p.  36.) 

"A  clerk  who  is  employed  at  a  statutory  salary  of  twelve  himdred 
dollars  in  the  office  of  Public  Buildings  and  Grounds  has  be^n  se- 
lected as  having  the  qualifications  and  experience  necessary  to  fill 
this  position,  the  duties  of  which  will  be  different  from  those  which 
he  is  now  performing  and  of  a  much  more  responsible  nature.  As 
the  position  is  a  new  one  just  created,  it  is  difficult  to  say  exactly 
what  rate  of  compensation  has  been  paid  for  the  same  or  similar 
services  during  the  preceding  fiscal  vear,  though  I  am  of  the  opinion 
that  the  rate  is,  if  anything,  lower  tlian  that  usually  paid  for  similar 
services. 

"  Your  decision  is  reauested  as  to  whether  the  desired  transfer  can 
be  made  under  the  law." 

The  Comptroller  has  heretofore  held  that  the  restriction  placed 
upon  transfers  from  positions  with  a  specific  salary  to  positions 
under  lump-sum  appropriations  by  section  7  of  the  act  of  August 
26,  1912  (37  Stat.,  626),  as  amended  by  the  act  of  March  4,  1913 
(37  Stat.,  790),  does  not  apply  where  the  service  to  be  rendered  in 
the  position  to  which  the  employee  is  transferred  is  not  the  same  or 
similar  to  that  rendered  in  the-specific  position.  (Decision  of  June 
6, 1913,  to  the  Secretary  of  the  Interior,  a  copy  of  which  is  inclosed 
for  your  information.) 

You  state  that  the  service  to  be  rendered  by  this  employee  is  dif- 
ferent from  the  service  rendered  by  him  in  the  statutory  position. 
What  constitutes  a  "  different "  service  so  as  to  take  it  without  the 
rule  of  the  statute  as  to  "same  or  similar  service"  may,  in  some 
cases,  be  difficult  of  determination,  and  the  formulation  of  a  fixed 
rule  of  construction  applicable  in  all  cases  is  evidently  an  impossi- 
bility. "  Heads  of  departments,"  it  is  said,  "  shall  cause  this  rule  to 
be  enforced,"  and  this  provision  of  the  statute  places  upon  them  the 
duty  of  determining  questions  of  fact  arising  thereunder. 

The  clerk  in  question,  in  his  statutory  position,  performs  "  cleri- 
cal "  service,  and  in  his  proposed  employment  by  you  he  will  perform 
"  clerical "  service,  and  if  that  were  the  true  test  no  employee  on  a 
stautory  roll  performing  "clerical"  services  could  ever  be  trans- 
ferred to  a  lump-sum  roll  and  paid  for  "clerical"  services  from  a 
lump-sum  appropriation.  The  correction  of  the  evils  at  which  the 
statute  was  aimed  does  not  require  the  invoking  of  such  a  rule,  and  > 
it  would  no  doubt  carry  the  statutory  prohibition  far  beyond  the 
legislative  intent. 

Clerical  services  in  one  instance  may  be  entirely  dissimilar  to  cler- 
ical services  in  another  instance.    They  may  be  on  an  entirely  differ- 
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ent  kind  of  work,  requiring  more  skill,  more  technical  knowledge, 
more  labor,  and  more  responsibility.  It  requires  no  argument  to 
demonstrate  the  fallacy  of  characterizing  all  clerical  services  as  the 
same  or  similar  simply  because  included  in  the  general  term 
''  clerical/' 

Your  statement  as  to  the  case  submitted  is  that  the  clerk's  new 
duties  "  will  be  different  from  those  which  he  is  now  performing  and 
of  a  more  responsible  nature,"  a  sufficient  statement,  I  think,  to  take 
the  case  out  of  the  statutory  prohibition  as  to  "  same  or  similar 
services." 

On  the  other  feature  of  the  case  you  are  possibly  without  a  stand- 
ard, since  the  position  is  a  new  one.  If,  however,  the  same  or  similar 
services  have  been  heretofore  performed  in  a  similar  position  under 
practically  the  same  conditions  for  some  other  commission  or  similar 
body,  the  pay  for  such  services  so  performed  would  serve  to  fix  the 
maximum  limit  in  the  case  submitted. 

Under  your  statement  of  facts  I  see  no  objection  to  the  proposed 
transfer,  and  in  the  absence  of  a  lesser  standard  of  compensation  for 
the  character  of  services  proposed  I  see  no  objection  to  the  payment 
of  the  salary  named. 


EXPENBirrrEES  pbok  continoent  appeopbiations. 

Expenditures  from  an  appropriation  for  contingent  expenses  must  be  authorized 
by  the  head  of  the  department  or  an  Assistant  Secretary,  but  if  an  officer 
other  than  an  Assistant  Secretary  is  designated  by  the  President  to  be  Act- 
ing Secretary  during  the  absence  of  the  head  of  the  department,  his  author- 
i»tion  will  be  sufficient 

Beeisioii  by  Comptroller  Downey,  Jnly  16,  1913: 

The  Auditor  for  the  State  and  Other  Departments  has  submitted 
for  my  approval,  disapproval,  or  modification  his  decision  of  July 
11,  1913,  as  follows: 

"  I  have  before  me  for  settlement  the  account  of  Charles  Richmond 
Henderson,  United  States  commissioner  on  the  International  Prison 
Commission,  for  reimbursement  for  expenditures,  in  the  sum  of 
$69.75,  which  has  been  approved  by  J.  B.  Moore,  Counselor  of  the 
Department  of  State,  for  payment  from  the  appropriation  *  Inter- 
national Prison  Commission,  1913.' 

"The  following  statutes  provide  for  the  appointment  of  a  Coim- 
selor  of  the  Department  of  State  by  the  President,  by  and  with  the 
advice  and  consent  of  the  Senate,  but  do  not  set  forth  the  duties  of 
the  office:  Act  of  August  6,  1909  (36  Stats.,  119) ;  act  of  June  17. 
1910  (36  Stats.,  484) ;  act  of  March  4, 1911  (36  Stats.,  1186)  ;  act  of 
August  23,  1912  (37  Stats.,  372). 
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"Acting  under  section  179,  Revised  Statutes,  the  President  has  au- 
thorized and  directed  the  Counselor  of  the  Department  of  State  to 
perform  the  duties  of  the  Secretary  during  his  absence  and  to  take 
precedence  over  the  Assistant  Secretaries  in  acting  in  this  capacity. 
I  am  in  doubt  whether  the  decision  of  the  Comptroller,  contained  in 
his  letter  of  June  16,  1904,  to  the  Secretary  of  State,  may  be  held  to 
bar  the  counselor  from  approving  this  account  on  account  of  there 
being  no  law  expressly  authorizing  the  assignment  of  this  duty  to 
him. 

"  But  I  resolve  the  doubt  in  favor  of  the  validity  of  the  approval 
of  the  account  and  so  decide.  The  settlement  is,  however,  suspended 
pending  your  decision  approving,  disapproving,  or  modifying  it" 

The  decision  of  this  office  of  June  16,  1904  (29  MS.  Comp.  Dec., 
1075),  referred  to,  related  to  the  approval  of  expenditures  from  cer- 
tain appropriations  which  were  by  the  terms  of  the  appropriations 
made  discretionary  with  the  President.  It  was  held  that  in  such 
cases  the  expenditures  must  be  approved  by  the  Secretary  of  State  or 
an  Assistant  Secretary.  This  decision  is  in  accordance  with  opinions 
of  the  Attorney  General  (18  Op.  Att.  Gen.,  424,  432),  and  decisions 
of  this  office  in  similar  cases. 

It  was  also  held  that  by  reason  of  the  requirement  of  section  3683, 
Revised  Statutes,  payments  from  appropriations  for  contingent  ex- 
penses must  be  authorized  or  approved  by  the  head  of  the  department 
or  an  Assistant  Secretary.  (See  decision  to  Secretary  of  State,  May 
1,  1899,  9  MS.  Comp.  Dec,  360;  12  Comp.  Dec,  476;  17  id.,  1016; 
18  id.,  536.) 

I  believe  these  rulings  are  correct,  and  under  them  the  Counselor  of 
the  State  Department  can  not  be  authorized  by  the  Secretary  to 
approve  vouchers  which  require  the  action  of  the  Secretary.  He 
has,  of  course,  such  authority  when  acting  Secretary  of  State  by 
empowerment  of  the  President. 

The  expenditure  in  the  case  imder  consideration,  which  was  ap- 
proved by  J.  B.  Moore,  Counselor  for  the  State  Department,  was  not 
from  a  contingent  appropriation  nor  from  an  appropriation  by  its 
terms  made  subject  to  the  discretion  of  the  President  It  was  an 
appropriation — 

"  For  subscription  of  the  United  States  as  an  adhering  member  of 
the  International  Prison  Commission,  and  the  expenses  of  a  commis- 
sioner, including  preparation  of  .reports,  two  thousand  dollars." 
(37  Stat.,  100.) 

I  am  of  the  opinion  that  expenditures  from  thia  appropriation 
may  properly  be  approved  by  the  Counselor  of  the  State  Department, 
if  designated  by  the  Secretary  to  approve  such  expenditures,  or 
when,  by  designation  of  the  President,  he  is  acting  Secretary  of 
State. 

The  auditor's  decision,  as  modified,  is  approved. 
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PKOKOnOH  OF  HAVAL  OFFICEBS  HOT  PHTSICALLT  QITALXnEB. 

The  physical  qualification  prescribed  by  sections  1403  and  1502»  Revised 
Statutes,  as  a  condition  precedent  to  tbe  promotion  of  naval  officers,  is 
neither  unconstitutional  nor  directory  merely,  and  an  ensign  who  was  . 
nominated,  confirmed,  and  conmilssloned  as  lieutenant  (Junior  grade) 
without  having  qualified  for  such  promotion  by  passing  the  physical  exami- 
nation  as  required  by  such  statutes,  did  not  become  legally  invested  with  the 
office  of  lieutenant  (junior  grade)  or  a  lieutenant  (Junior  grade)  de  jure. 
(See  19  Comp.  Dec.,  747.) 

Becisioii  by  Comptroller  Downey,  July  16,  1918: 

Jefferson  B.  Goldman  (junior  grade),  United  States  Navy,  retired, 
applied,  July  10,  1913,  for  a  reopening  of  the  revision  of  May  23, 
1913,  of  settlement  of  Auditor  for  the  Navy  Department  No.  39831, 
of  January  21,  1913. 

By  said  settlement  the  auditor  found  claimant  indebted  to  the 
United  States  for  difference  between  pay  as  lieutenant  (junior  grade) 
and  ensign  from  March  25,  1911,  to  January  26,  1912,  $314.69,  for 
the  reason  that  his  promotion  from  ensign  to  lieutenant  (junior 
grade) ,  to  rank  from  February  13,  1911,  had  been  erroneously  made 
without  his  having  qualified  therefor  by  passing  the  physical  exami- 
nation required  by  sections  1493  and  1502,  Revised  Statutes,  the  error 
having  been  due  to  the  inadvertent  inclusion  of  his  name  in  the  list 
of  ofBcers  who  had  passed  such  examination,  and  the  commissions  as 
lieutenant  (junior  grade)  issued  to  him  having  upon  the  discovery 
thereof  been  recalled. 

Upon  revision  it  was  decided  that  his  status  was  that  of  a  de 
facto  lieutenant  (junior  grade)  for  period  of  his  actual  performance 
of  service  as  a  lieutenant  (junior  grade),  April  8,  1911,  to  January 
17, 1912,  and  he  was  allowed  to  retain  the  pay  of  a  lieutenant  (junior 
grade)  received  for  that  period,  not  in  excess  of  that  to  which  as  a 
lieutenant  (junior  grade)  de  jure  he  would  have  been  entitled, 
$288.35,  less  an  overpayment  of  $5.10  as  ensign  for  period  from 
January  18  to  26,  1912,  or  a  net  allowance  of  $283.25.  The  reasons 
for  such  holding  are  fully  set  forth  in  the  decision  of  May  23,  1913, 
and  need  not  be  repeated. 

A  reopening  is  requested  solely  upon  the  ground  of  a  mistake  of 
law,  the  contention  made  at  time  of  appeal  being  reiterated  that 
the  nominating,  confirming,  and  commissioning  of  claimant  as  a 
lieutenant  (junior  grade)  invested  him  with  the  legal  title  to  the 
office  and  constituted  him  a  lieutenant  (jimior  grade)  de  jure^  thus 
entitling  him  to  the  pay  of  that  office  for  entire  period  disallowed  by 
auditor,  notwithstanding  his  failure  to  qualify  for  the  promotion 
by  the  passage  of  the  physical  examination  prescribed  by  Congress 
as  a  condition  precedent  to  appointment  to  the  office  of  lieutenant 
(junior  grade)  created  by  it,  such  requirement  being  a  restriction 
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upon  the  right  of  choice  conferred  upon  the  President  and  Senate 
by  section  2  of  Article  II  of  the  Constitution,  and  therefore  either 
unconstitutional  or  directory  merely. 

In  support  of  this  contention  reference  is  made  to  the  brief  filed 
with  the  appeal  and  to  the  recent  decision  of  the  Attorney  General 
of  June  23, 1913,  in  the  case  of  Maj.  Beecher  B.  Ray,  Quartermaster 
Corps,  United  States  Army. 

The  arguments  upon  this  poi;nt  in  the  brief  were  fully  considered 
at  the  time  the  decision  on  the  appeal  was  rendered. 

The  opinion  of  the  Attorney  General  referred  to  is  understood  to 
be  to  the  effect  that  the  provision  in  the  act  of  October  1,  1890.  (26 
Stat,  562)— 

"That  hereafter  promotion  to  every  grade  in  the  Army  below  the 
rank  of  brigadier  ^neral,  throughout  each  arm,  corps,  or  department 
of  the  service,  shall,  subject  to  the  examination  hereinafter  provided 
for,  be  made  according  to  seniority  in  the  next  lower  grade  of  that 
arm,  corps,  or  department    *    ♦    *  " — 

does  not  deprive  the  appointing  power  of  choi.ce'  in  the  selection  of 
the  oflScer  to  be  promoted,  and  that  the  President  and  Senate  are  not 
thereby  restricted  in  the  exercise  of  the  power  of  appointment  con- 
ferred by  section  2  of  Article  II  of  the  Constitution  to  the  selection 
of  a  particular  officer  for  promotion,  viz,  the  senior  officer  in  the  next 
lower  grade,  and,  conversely,  that  an  officer  promoted  other  than  a 
senior  officer  would  be  invested  with  the  legal  title  to  the  office  and 
entitled  to  the  compensation  attached  to  the  office  as  an  officer  de 
jure. 

It  is  not,  however,  understood  that  said  opinion  holds  that  an  officer 
may  be  promoted,  whether  a  senior  officer  or  otherwise,  who  has  not 
demonstrated  his  fitness  for  the  promotion  by  the  tests  of  examina- 
tion required  by  Congress. 

That  Congress  may  prescribe  qualifications  for  the  offices  it  is  em- 
powered to  create  is  unquestioned.  A  former  Attorney  General,  in 
a  case  cited  in  above  opinion,  distinguishes  between  the  power  of 
Congress  to  restrict  the  appointing  power  to  the  selection  of  a  partic- 
ular person  for  appointment  and  its  power  to  prescribe  qualifications 
for  the  offices  it  is  empowered  to  create.    He  states : 

"The  argument  has  been  made  that  the  unquestioned  right  of 
Congress  to  create  offices  implies  a  right  to  prescribe  qualifications 
for  them.  This  is  admitted.  But  this  right  to  prescribe  qualifica- 
tions is  limited  by  the  necessity  of  leaving  scope  for  the  judgment 
and  will  of  the  person  or  body  in  whom  the  Constitution  vests  the 
power  of  appointment. 

"  Though  the  appointing  power  alone  can  designate  an  individual 
for  an  office,  either  Congress,  by  direct  legislation,  or  the  President, 
by  authority  derived  from  Congress,  can  prescribe  qualifications,  and 
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require  th^t  the  designation  shall  be  made  out  of  a  class  of  persons 
ascertained  by  proper  tests  to  have  these  qualifications.     *     *     * 

"  It  has  been  ar^ied  that  a  right  in  Congress  to  limit  in  the  least 
the  field  of  selection,  implies  a  right  to  carry  on  the  contracting 
process  to  the  designation  of  a  particular  individual.  But  I  do  not 
think  this  a  fair  conclusion.  Congress  could  require  that  officers 
shall  be  ,o^  American  citizenship  or  of  a  certain  age,  that  judges 
should  be  of  the  legal  profession  and  of  a  certain  standinff  in  tne 
profession,  and  still  leave  room  to  the  appointing  power  for  the  exer- 
cise of  its  own  judgment  and  will;  and  I  am  not  prepared  to  affirm 
that  to  go  farther,  and  require  that  the  selection  shall  be  made  from 
persons  found  by  an  examming  board  to  be  qualified  in  such  particu- 
lars as  diligence,  scholarship,  integrity,  good  manners,  and  attach- 
ment to  the  Government,  would  impose  an  unconstitutional  limita- 
tion on  the  appointing  power.  It  would  still  leave  a  reasonable 
scope  for  its  own  judgment  and  will  ♦  ♦  ♦."  (13  Opin.  Att. 
Gem,  516,  520,  524,  525.) 

Furthermore,  the  question  of  whether  the  President  and  Senate 
are  empowered  to  promote  a  naval  officer  without  his  having  quali- 
fied by  passing  the  examinations  which  Congress  has  prescribed  in 
sections  1493,  1496,  and  1502,  Eevised  Statutes,  has  been  specifically 
passed  upon  by  the  Court  of  Claims,  and  it  was  held  that  they  did 
not  have  such  power.  In  deciding  the  question  the  court,  in  Jouett 
v.  UnUed  States  (28  Ct.  CL,  266) ,  said : 

"  The  case  of  Marhury  v.  Madison^  1  Cranch,  137,  does  not  apply 
to  the  cause  at  bar,  for  there  merely  a  ministerial  act  remained  to 
be  performed^  whereas  here  the  statute  positively  prohibited  the  issue 
of  a  commission  until  a  condition  precedent  had  been  performed,  a 
condition  which  was  not  performed. 

"  *  *  *  The  statute  says  he  shall  not  be  promoted  unless  a 
condition  has  been  fulfilled.  The  President  was  without  power  to 
invest  this  plaintiff  with  the  higher  office  until  the  board  had  made 
its  findings  and  these  findings  had  been  approved. 

"The  condition  antecedent  to  promotion  was  placed  upon  the 
appointing  power  as  well  as  upon  the  plaintiff,  and  as  it  had  not  been 
fulfilled,  the  plaintiff  could  not  be  promoted.  *  *  *  While  a 
commission  was,  in  fact,  signed  (and  not  delivered),  the  Executive 
was  without  power  to  promote  plaintiff  at  the  date  of  its  signature, 
and,  if  issued,  it  could  not  be  held  to  take  effect  until  after  the  ac- 
tion prescribed  bv  sections  1496  and  1502  should  have  been  taken  in 
a  manner  favorable  to  the  plaintiff."  (See  also  12  Opin.  Att.  Gen., 
347;  McMillin  v.  Richards,  45  Neb.,  786,  790;  City  of  PhiladelpMa  v. 
Given,  60  Pa.  St.,  136, 138.) 

The  very  definition  of  an  officer  de  jure  is — 

«  ♦  ♦  »  One  who  is  clothed  with  the  full  legal  right  and  title 
to  the  office;  in  other  words,  one  who  has  been  legally  elected  or 
appointed  to  an  office,  and  wno  has  qualified  himself  to  exercise  the 
duties  thereof  according  to  the  mode  prescribed  by  law."  {Stott  v. 
City  of  Chicago,  205  111.,  281,  287;  McMillin  v.  Richards,  45  Neb., 
786,  790;  23  Am.  &  Eng.  En.  Law,  2d  Ed.,  327.) 
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While  that  of  an  officer  de  facto  is  one  who  may  have  exercised  the 
duties  of  the  office — 

"  Under  color  of  a  known  and  valid  appointment  or  election,  but 
♦  *  *  failed  to  conform  to  some  precedent,  requirement,  or  con- 
dition ♦  *  ♦  ."  {State  V.  CarroU,  38  Conn.,  449;  Norton  v. 
Shelby  Co.,  118  U.  S.,  445,  446;  Continmtal  Trust  Co.  v.  Toledo,  St. 
L.  <&  K.  C.  R.  R.  Co.,  82  Fed  Rep.,  642, 650.) 

Ensign  Goldman  was  nominated,  confirmed,  and  commissioned  as 
a  lieutenant  (junior  grade),  but  he  did  not  fulfill  the  condition  prece- 
dent as  to  physical  qualification  prescribed  by  Congress  in  sections 
1493  and  1502,  Revised  Statutes.  This  condition  is  not  an  unconsti- 
tutional limitation  upon  the  appointing  power  nor  directory  merely, 
and  without  its  fulfillment  he  could  not  be  legally  invested  with  the 
office  of  lieutenant  (junior  grade)  or  become  a  lieutenant  (junior 
grade)  de  jure. 

The  decision  of  May  23,  1913,  is  adhered  to.  A  reopening  is 
denied. 

Claimant  further  requests  that  he  be  allowed  the  pay  of  a  lieuten- 
ant (junior  grade)  for  periods  from  February  11  to  March  24,  1911, 
and  from  January  27,  1912,  to  May  9,  1912.  Upon  inquiry  of  the 
auditor  I  am  advised  that  he  has  made  no  settlement  of  his  right  to 
such  pay  for  these  periods.  I  am  therefore  now  without  jurisdiction 
to  consider  these  items. 


PBOVISIOH  TfX  A  CONT&ACT  FOB  DEDUCTION  07  LIQUIDATED  DAICAGES 
FOE  DELAY  HELD  TO  BE  A  PEOVISION  FOB  A  PENALTY. 

A  contract  for  delivery  of  metal  work  to  the  Lighthonse  Establishment  con- 
tained a  provision  for  deduction  of  liquidated  damages  at  the  rate  of  $10 
per  day  for  each  day's  delay  in  completing  deliveries :  Held\  That  said  pro- 
vision, in  failing'  to  discriminate  between  a  total  failure  and  a  partial 
failure  in  deliveries  and,  imposing  the  same  rate  of  damage  for  either, 
must  be  construed  as  a  provision  for  a  penalty  and  enforceable  only  to  the 
e:^tent  of  the  actual  damage  sulfered  by  the  Government  on  accoimt  of  the 
delay. 

Decision  by  Comptroller  Downey,  July  16,  1913: 

The  Milwaukee  Structural  Steel  Co.  appealed  June  4,  1913,  from 
the  action  of  the  Auditor  for  the  State  and  Other  Departments  in 
disallowing,  per  certificate  No.  7450  (M.  S.  &  C.)  dated  May  29, 1913, 
in  part,  its  claim  for  $860,  a  sum  deducted  from  the  contract  price  of 
certain  metal  work  furnished  to  the  Lighthouse  Establishment  by 
said  company  under  informal  contract  of  June  23, 1911,  as  liquidated 
damages  for  delay  in  the  delivery  of  the  materials  covered  by  said 
contract. 
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The  auditor  allowed  $20  of  the  sum  claimed  and  disallowed  the 
balance  in  accordance  with  an  advance  decision  of  this  office  (ren- 
dered at  the  request  of  the  Secretary  of  Conmierce  and  Labor),  dated 
March  12, 1912  (60  MS.  Comp.  Dec,  1168). 

Inasmuch  as  the  main  question  raised  by  the  appeal  as  presented  is 
somewhat  different  from  the  questions  that  were  considered  when 
the  case  was  before  this  office  for  advance  decision,  as  will  presently 
appear,  the  facts  will  be  restated  and  the  claim  considered  on  its 
merits. 

By  circular  letter  of  June  1,  1911,  proposals  were  invited  for  fur- 
nishing and  delivering  f.  o.  b.  Milwaukee,  Wis.,  as  specified — 

"  ♦  ♦  ♦  Structural  and  cast  metal  work  and  other  materials  for 
a  metal  tower  and  for  a  fog-signal  building  for  Kewaunee  Pierhead 
Range  Front  Light  Station,  Wisconsin,  as  per  plans  and  specifica- 
tions herewith." 

In  accordance  with  such  invitation,  and  in  response  thereto,  the 
Milwaukee  Structural  Steel  Co.,  June  7,  1911,  submitted  a  proposal 
to  furnish  and  deliver — 

"  *  *  *  within  60  da^s  from  date  of  order  therefor  the  articles  or 
services  (same  as  specified  in  circular)  bid  upon  " — 

for  $3,125,  which  proposal,  being  the  lowest  and  best,  was,  with  the 
prior  sanction  of  the  Secretary  of  Commerce  and  Labor,  accepted 
June  23, 1911,  and  on  same  date  an  order  was  given  for  the  materials 
proposed  to  be  furnished. 

Such  proposal  and  acceptance  constitute  the  contract  between  the 
parties  that  is  here  in  question,  and  by  the  terms  thereof  all  the  metal 
work  and  other  materials  covered  thereby  should  have  been  de- 
livered within  60  days  from  June  23,  1911,  or  by  August  22,  1911. 
None  of  them  were  delivered  by  said  date,  however,  and  the  last  of 
them  were  not  delivered  until  November  17, 1911,  a  delay  of  86  days 
in  completing  the  contract. 

The  specifications,  attached  to  and  made  a  part  of  the  proposal 
and  acceptance,  provided  (pp.  8  and  9) : 

"  Delivery  shall  be  made  to  the  lighthouse  depot,  foot  of  Green- 
field Avenue,  Milwaukee,  Wis.,  the  materials  imloaded  and  placed  as 
directed  on  the  depot  grounds  within  twelve  weeks  (expressly 
changed  to  *  wUhdn  60  days '  by  the  proposal  and  acceptance)  from 
the  date  on  which  the  order  to  proceed  with  the  work  is  issued  *    *    *. 

"Should  the  contractor  fail  to  complete  the  work  in  the  time 
agreed  upon  in  the  contract  a  deduction  will  be  made  in  the  amount 
of  ten  dollars  ($10)  for  each  and  every  day,  including  Sundays  and 
l^al  holidays,  that  the  work  remains  uncompleted  after  the  date 
required  (agreed  upon)  for  its  completion.  The  said  amount  is 
hereby  agreed  upon  as  liquidated  damages  for  the  loss  to  the  United 
States  on  account  of  all  expenses  due  to  the  employment  of  oflScers 
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and  other  employees  after  the  expiration  of  the  time  of  completion 
and  on  account  of  the  value  of  the  operation  of  the  lighthouse  struc- 
tures dependent  thereon,  and  will  be  deducted  from  any  money  due 
the  contractor  under  his  contract." 

On  completion  of  the  work  the  contractor  was  paid  in  full  there- 
for, less  $860  (86  days,  at  $10  per  day)  retained  as  liquidated  dam- 
ages for  the  delay  in  completion.  The  contractor  objected  to  this 
deduction  and  assigned  numerous  excuses  for  the  delay,  the  whole  of 
which,  as  contended,  was  due  to  causes  beyond  the  contractor's  con- 
trol. It  was  ultimately  determined  that  all  but  two  days  of  said  de- 
lay was  due  to  causes  for  which  the  Government  was  not  responsible 
(60  MS.  Comp.  Dec,  1168),  and  by  the  settlement  appealed  from,  the 
auditor  allowed  a  refund  of  $20,  representing  the  deduction  made  for 
two  days'  delay  for  which  the  Government  was  responsible. 

In  the  advance  decision  of  this  case,  hereinbefore  referred  to,  it 
was  assumed  without  question  or  consideration  that  the  contract  was 
one  prividing  for  liquidated  damages  for  all  delays  in  completion 
of  the  undertaking  which  were  not  excusable  under  the  contract 
terms,  and  the  single  question  there  considered  was  whether  all  or 
any  part  of  a  delay  in  such  completion  was  excusable  under  the 
contract  terms. 

No  contention  is  now  made  that  the  contractor  was  not  responsible 
for  84  days  of  the  delay  that  occurred  in  the  completion  of  deliveries, 
or  that,  under  the  contract  terms,  deliveries  should  not  have  been 
completed  within  60  days  as  agreed  (plus  2  days  allowed  as  delay 
chargeable  to  the  Government). 

In  lieu  of  such  contentions,  however,  it  is  now  urged  that  the  con- 
tract was  not  one  that  provided  for  liquidated  damages  at  the  rate 
of  $10  per  day  for  each  day's  delay  in  the  completion  of  the  contract 
undertaking  and  that  the  provision,  quoted  aupra^  which  purports 
so  to  provide  is,  considering  the  subject  matter  of  the  contract  and 
the  nature  of  the  contract  undertaking,  to  be  construed  as  a  provision 
for  a  penalty  for  delays  and  hence  enforceable  only  to  the  extent  of 
any  actual  provable  damages  sustained  by  the  Government  by  reason 
of  the  contractor's  delay. 

As  grounds  for  such  contentions,  it  is  urged  that  the  subject  matter 
of  the  contract  was  of  a  severable  character;  that  the  contract  was 
not  for  the  erection  complete  of  a  single  structure,  but  was  merely 
for  the  furnishing  of  materials^  of  many  kinds  and  classes,  which  it 
was  expected  later  to  utilize  in  building  such  structure ;  that  the  con- 
templated structure  itself  was  to  consist  of  different  parts,  i.  e., 
foundation,  tower,  and  fog-signal  sections,  a  delay  in  the  delivery  of 
the  materials  for  the  second  and  third  of  which  could  have  in  no 
wise  delayed  the  erection,  by  the  Government,  of  the  first  and  second ; 
and  that,  considering  these  circumstances  and  the  fact  that  many 
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materials  of  varying  value,  like  beams,  frames,  ladders,  doors,  bolts, 
nuts,  etc.,  were  to  be  delivered,  for  a  failure  to  deliver  one  or  all  of 
which  the  contractor  would  alike  have  been  in  default,  the  provision 
quoted  supra^  if  enforced,  would  impose  the  same  measure  of  damages 
for  a  partial  breach,  however  inconsequential,  as  for  a  complete 
failure  or  breach. 

In  other  words,  it  is  urged  that  the  nature  of  the  undertaking  was 
such  that  the  same  measure  of  damages  could  not  have  resulted  from 
a  partial  failure  to  deliver  all  the  materials  within  the  time  agreed 
as  from  an  entire  failure,  and  that  in  failing  to  discriminate  between 
a  partial  and  a  complete  failure  or  to  apportion  the  agreed  damages 
to  the  extent  of  the  breach,  the  contract  shows  on  its  face  that  there 
was  no  real  liquidation  of  the  damages  that  would  result  from  a 
delay  and  that  the  provision  purporting  so  to  provide  was  inserted 
merely  as  in  terrorem  and  not  as  the  result  of  any  real  agreement  as 
to  the  damages  consequent  from  possible  delays. 

It  is  well  settled  that  where  a  contract  provides  for  the  completion 
or  delivery  of  two  or  more  distinct  things,  of  individual  utility, 
within  a  specified  time,  and  fixes  upon  a  sum  as  liquidated  damages 
for  each  day's  delay  in  the  full  completion  of  the  contract  under- 
taking, regardless  of  whether  the  delay  may  relate  to  the  delivery  of 
one  or  all  of  the  separable  articles  contracted  for,  the  so-called  pro- 
vision for  liquidated  damages  will  be  construed  as  a  provision  for  a 
penalty,  and  will  be  enforced  -  only  to  the  extent  of  any  actual 
damages  caused  by  the  delay  (see  43  MS.  Comp.  Dec,  1297,  Dec.  18, 
1907 ;  19  Comp.  Dec.^  20,  and  authorities  cited  at  length  in  said  de- 
cisions). 

And  a  careful  perusal  of  the  specifications  governing  the  work 
covered  by  the  contract  before  me  leaves  little,  if  any,  room  for 
doubt  that  the  nature  of  the  contract  imdertaking  here  involved  was 
such  as  to  bring  it  squarely  within  the  scope  of  the  principle  of  law 
just  stated.  The  contract  was  not  for  a  completed  utility,  but  for 
the  delivery  of  various  and  sundry  items  of  materials,  of  varying 
values  and  importance,  that  were  designed  for  erection  into  such  an 
utility.  And  these  materials,  though  not  delivered  by  the  date 
agreed  upon  for  final  delivery  of  all  the  materials  covered  by  the 
contract,  were  delivered  in  the  order  required  and  needed  by  the 
Government,  L  e.,  the  foundation  materials  were  delivered  on  Sep- 
tember 9,  1911,  the  materials  for  the  tower  on  November  2  and  3, 
1911,  and  those  for  the  fog-signal  superstructure  on  November  16 
and  17,  1911,  so  that  erection  of  the  work  by  the  Government  could 
rot  have  been  so  delayed  or  the  consequent  damages  so  great  from 
a  failure  to  deliver  what  was  last  required  and  delivered  as  from 
what  was  first  required  and  delivered. 
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On  the  reasoning  set  forth  at  some  length  in  a  case  very  similar 
in  all  essential  respects  heretofore  considered  by  this  oflSce  (19 
Comp.  Dec.,  20),  I  conclude  that  the  contract  here  in  question  was 
not  one  which  provided  for  liquidated  damages  for  delay  in  the 
completion  thereof  but  for  a  penalty,  and  that  the  provision  pur- 
porting so  to  provide  is  accordingly  enforceable  only  to  the  extent 
of  any  actual  damages  sustained  by  the  Government  by  reason  of  the 
delay  that  occurred. 

The  Secretary  of  Commerce  reports  that  the  Government  sus- 
tained an  actual  damage  of  $275  from  the  contractor's  delay  of  84 
days  in  the  completion  of  said  contract,  and  this  sum  only  should 
have  been  deducted  from  the  contract  price. 

On  this  revision,  therefore,  claimant  will  be  allowed  $565  in  addi- 
tion to  the  $20  allowed  by  the  auditor,  or  $585  in  all.  I  find  and 
certify  a  difference  of  $566  accordingly. 


USE  OF  PBOCEEDS  OF  SALE  OF  WASTE  PAPEB. 

The  proceeds  of  sale  of  waste  paper  can  not  be  used  to  purchase  machinery 
or  appliances  for  the  handling  and  preparation  thereof  for  sale. 

ComptroUer  Downey  to  the  PubUe  Printer,  July  17,  1913: 
I  have  your  letter  of  July  10,  1913,  as  follows : 

"In  accordance  with  plan  No.  1,  as  it  appears  in  Senate  Docu- 
ment 1105,  Sixty-second  Congress,  third  session,  relative  to  the  col- 
lection, handling,  and  disposition  of  waste  paper  in  the  Grovemment 
service,  the  Government  Printing  OflBce  is  now  collecting,  hauling, 
assorting,  baling,  and  disposing  of  the  various  grades  at  considerable 
expense  to  the  appropriation  for  public  printing  and  binding  unless 
the  expense  incurred  may  properly  be  deducted  from  the  proceeds  of 
such  sale  and  the  net  proceeds  only  deposited  into  the  Treasury.  I 
therefore  respectfully  request  your  decision  regarding  the  course 
authorized  by  the  act  of  June  8,  1896  (29  Stat.,  268^,  indicating 
whether  the  following  items  of  expense  may  be  regarded  as  a  proper 
charge  against  the  sale  of  the  classes  of  old  material,  condemned 
stores,  supplies,  or  other  public  property: 

1.  Canvas  bags  for  collecting  old  material,  etc.  (waste  paper),  from  the 
several  executive  departments  and  independent  establishments 000 

2.  Baling  press  with  which  to  bale  old  material,  etc.  (waste  paper),  from 
the  several  executive  departments  and  independent  establishments 000 

3.  Addition  to  overhead  trolley  for  handling  old  material,  etc.  (waste 
paper),  received  from  the  several  executive  departments  and  independ- 
ent   establishments 000 

4.  Automobile  (drayage)  truck  for  hauling  the  old  material,  etc.  (waste 
paper),  from  the  several  executive  departments  and  independent  estab- 
lishments   000 

6.  Additional  scale  for  weighing  old  material,  etc.  (waste  paper),  received 
from  the  several  executive  departments  and  independent  establishments^  000 

6.  Necessary  labor  for  collecting,  hauling,  assorting,  and  baling  old  mate- 
rial, condemned  stores,  supplies,  or  other  public  property  of  any  kind—  000 

7.  Percentage  for  overhead  charge  to  cover  expense  for  supervision,  weigh* 
Ing,  accounting,  etc.,  in  lieu  of  auctioneer's  fees 000 
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/*  While  a  decision  (3  Comp.  Dec,  190)  rendered  by  Comptroller 
Bowler,  under  date  of  November  18,  1896,  appears  to  cover  condi- 
tions similar  to  those  which  confront  the  Government  Printing 
OflSce  at  the  present  time.  Treasury  Department  Circular  No.  6, 
dated  January  9,  1897,  provides  a  form  for  keeping  and  rendering 
accounts  for  the  sales  of  old  material,  condemned  stores,  supplies, 
or  other  public  property  of  any  kind,  which  seems  to  have  refer- 
ence only  to  public  sales  by  an  auctioneer,  involving  advertising, 
inspection,  drayage  expense,  and  auctioneer's  fees. 

"The  Government  Printing  Office  disposes  of  its  old  material, 
condemned  stores,  supplies,  and  other  unserviceable  public  property 
by  inviting  sealed  proposals,  which  in  certain  cases  form  the  basis  of 
an  annual  contract,  as  is  the  case  with  waste  leather  scraps,  dross 
metal,  waste  paper,  discarded  publications,  old  roller  composition, 
and  waste  paper  from  the  various  executive  departments  and  inde- 
pendent establishments  of  the  Government  in  Washington.  This 
method  does  not  involve  auctioneer's  fees  or  newspaper  advertising, 
but  considerable  expense  is  incurred  on  account  of  furnishing  facili- 
ties for  collecting,  hauling,  assorting,  baling,  and  weighing,  which 
has  been  greatly  increased  by  the  handling  of  waste  paper  from 
the  various  departments  and  establishments  of  the  Government." 

The  Senate  Document  No.  1106  referred  to  by  you  is  a  report, 
February,  1913,  of  the  President's  Commission  on  Economy  and 
Efficiency  relative  to  the  disposition  of  waste  paper  in  the  Govern- 
ment service,  plan  No.  1  being — 

"  That  all  the  waste  paper  in  the  Government  service  be  accmnu- 
lated  at  one  central  station  (preferably  under  the  control  of  the  Gov- 
ernment Printing  Office)  and  there  assorted  into  various  grades,  and 
that  bids  be  asked  for  by  grades  rather  than  by  departments.  Under 
this  plan  the  estimated  mcrease  of  net  proceeds  over  the  present  plan 
would  be  $27,844.38  per  annum." 

The  reason  given  by  the  report  that  the  Government  Printing  Office 
be  the  central  collection  station  was  that  that  office  now  has  close  to 
50  per  cent  of  the  waste  paper  and  therefore  only  about  50  per  cent 
would  have  to  be  rehandled  rather  than  the  whole. 

The  waste  paper  has  heretofore  been  handled  by  the  various  de- 
partments, but  I  understand  it  is  now  being  handled  by  your  office 
by  authority  of  the  President,  the  departments,  etc.,  so  far  as  they 
saw  fit.  to  take  advantage  of  the  facilities  of  the  Public  Printer  for 
the  disposition  of  waste  paper  to  arrange  therefor  with  him.  In 
performing  that  work,  your  office  is  rendering  a  service  to  those 
departments  and  your  inquiry  practically  involves  whether  your 
appropriations  which  bear  the  expense  may  be  reimbursed  from  the 
proceeds  of  the  sales  of  the  waste  paper. 

Section  3618  of  the  Revised  Statutes  provides  that  all  proceeds 
of  sales  of  old  material,  condemned  stores,  supplies,  or  other  public 
property  of  any  kind,  except  certain  named  ones,  shall  be  deposited 


Digitized  by 


Google 


22  DECISIONS  OF  THE  COMPTROLLEB. 

and  covered  into  the  Treasury  as  miscellaneous  receipts,  and  shall 
not  be  withdrawn  or  applied  except  in  consequence  of  a  subsequent 
appropriation  made  by  law.  But  the  act  of  June  8,  1896  (29  Stat, 
268),  provided  that  from  the  proceeds  of  such  sales  before  bejug 
deposited  into  the  Treasury  "  there  may  be  paid  the  expenses  of  such 
sales,  as  approved  by  the  accounting  officers  of  the  Treasury,  so  as 
to  require  only  the  net  proceeds  of  such  sales  to  be  deposited  into  the 
Treasury." 

The  statute  was  interpreted  by  Treasury  Circular  No.  6  of  1897 
(3  Comp.  Dec.,  744),  as  contemplating  only  such  expenses  of  sale 
as  pertain  directly  to  the  sale  in  question,  such  as  auctioneer's  fees, 
advertising,  inspection,  drayage,  etc. 

Hence  it  was  recently  held  (18  Comp.  Dec,  5)  that  the  purchase  of 
a  machine  for  baling  waste  paper  could  not  be  considered  a  direct 
expense  of  the  sale  of  the  waste  paper  although  it  was  incident  to 
placing  the  paper  on  the  market  for  sale.  And  so,  also,  in  a  decision 
of  November  12,  1912,  to  the  Secretary  of  the  Navy  (63  MS.  Comp. 
Dec.,  573),  it  was  held  that  the  proceeds  of  sales  of  condemned 
material  could  not  be  used  for  the  pyrchase  and  installation  of 
machinery  and  equipment  (such  as  scrap-iron  bins,  motor,  and  tum- 
bling barrel,  paper-baling  machines,  drop  hammer,  etc.)  by  which 
to  convert  the  condemned  material  into  a  more  salable  form. 

The  fact  that  the  Public  Printer  renders  the  service  to  the  depart- 
ments of  handling  the  waste  paper  does  not  authorize  a  use  of  the 
proceeds  of  the  sales  so  as  to  enable  that  service  to  be  performed.  The 
Public  Printer  can  only  perform  the  service  to  the  extent  his  estab* 
lishment  is  equipped  to  perform  the  service  or  that  his  appropria- 
tions are  available  therefor.  The  Public  Printer  can  not  use  the 
proceeds  of  the  sales  for  expenses  for  which  the  departments  would 
not  be  authorized  to  use  the  proceeds. 

Of  the  proposed  expenditures  the  propriety  of  which  from  the 
proceeds  of  the  sales  of  waste  paper  you  desire  me  to  indicate,  the  (2) 
baling  press,  (3)  addition  to  overhead  trolley,  (4)  automobile  truck, 
and  (5)  scale,  are  not  such  expenses  as  can  be  identified  with  any 
particular  sale.  They  constitute  equipment  for  use  not  only  in  con- 
nection with  the  lot  of  paper  sold  and  which  produced  the  proceeds 
out  of  which  the  equipment  would  be  purchased,  but  would  be  for 
use  also  in  connection  with  the  handling  of  subsequent  lots  of  paper 
and  their  sale.  They  are  not  expenses  of  any  one  sale  and  can  not  be 
paid  from  the  proceeds  of  the  sale,  but  if  authorized  at  all  such 
equipment  would  have  to  be  purchased  under  an  appropriation  spe- 
cifically available  therefor.  The  departments  would  not  be  au- 
thorized to  use  the  proceeds  of  sales  for  these  expenses,  and  the  Pub- 
lic Printer  is  not  authorized  so  to  use  the  proceeds. 
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The  remaining  expenses,  the  (1)  canvas  bags,  (6)  labor,  (7)  over- 
head expenses,  are  such  expenses  as  would  be  borne  by  the  depart- 
ments as  a  part  of  the  routine  work  of  the  departments  and  would  be 
performed  under  the  appropriations  made  to  them  for  labor  or  sup- 
plies. Labor  to  a  more  or  less  extent  may  be  connected  with  a  par- 
ticular sale,  but  where  it  is  such  labor  as  the  departments  would  ordi- 
narily perform  in  connection  with  the  disposition  of  the  waste  paper, 
there  would  be  no  authority  to  engage  it  and  pay  for  it  from  the  pro- 
ceeds of  sale.  The  labor  in  items  6  and  7  is  in  this  status  and  the 
proceeds  of  the  sales  can  not  be  expended  therefor.  The  canvas 
bags  are  for  general  use  in  disposing  of  the  paper  and  are  not  an  ex- 
pense of  any  one  sale  for  which  the  proceeds  would  be  available. 

I  am  constrained  to  say  in  reply  to  your  inquiry  that  the  pro- 
ceeds of  sales  can  not  be  used  to  pay  the  expenses  named. 

I  may  add,  by  way  of  further  suggestion,  that  the  disposition  of 
waste  paper  is  practically  incidental  to  all  the  Government  offices 
and  is  not  so  connected  with  the  purposes  for  which  they  were  re-r 
spectively  established  as  to  preclude  the  service  being  rendered  by 
another,  and  I  believe  there  is  no  objection  to  the  service  being 
rendered  by  the  Public  Printer  to  the  extent  he  is  equipped  therefor. 

But  one  department  is  authorized  to  render  service  for  another 
department  only  where  each  has  an  appropriation  available — ^the 
one  to  render  the  service  and  the  other  to  make  reimbursement,  so 
that  the  result  is  practically  as  if  the  latter  had  performed  the 
service. 

In  so  far  as  the  purchase  of  equipment  would  be  necessary  solely 
to  enable  the  Public  Printer  to  render  the  service,  such  use  of  the 
appropriations  (fiscal  year  1914,  Public  No.  3,  p.  72)  made  for  the 
Government  Printing  Office  would  not  be  authorized,  as  these  ap- 
propriations are  made  for  the  needs  of  that  office  only,  and  not  for 
those  of  the  other  departments  in  the  matter  of  the  disposition  of 
waste  paper;  and  as  the  items  of  equipment  become  the  property  of 
the  department  purchasing  them,  there  is  no  authority  to  be  reim- 
bursed from  the  appropriations  of  the  other  departments. 

There  is  some  doubt  whether  the  three  items  of  expenses  (the  bags, 
labor,  and  overhead  expenses) ,  being  such  as  the  departments  would 
expend,  would  not  in  proper  proportion  be  a  claim  against  the  re- 
spective departments  for  rendering  the  service.  But  there  is  a  diffi- 
culty in  charging  these  items  against  appropriations  of  the  depart- 
ments, for  the  reason  the  labor  is  not  such  as  would  be  specifically 
appropriated  for  in  connection  with  waste  paper,  but  that  labor 
would  be  performed  incidentally,  and  the  labor  would  continue  to  be 
employed  on  other  matters,  notwithstanding  the  Public  Printer  took 
care  of  the  waste  paper,  and  no  part  of  the  departments^  appropri- 
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ation  for  labor  (or  personal  servioes)  could  be  diverted  so  as  to  reim- 
burse the  Public  Printer. 

The  canvas  bags  would  be  procured  by  the  departments  under 
their  appropriations  for  miscellaneous  supplies,  usually  contained 
in  the  contingent  expenses  appropriations,  and  is  the  only  item  which 
might  be  reimbursed  the  Public  Printer. 

The  whole,  however,  leads  to  but  one  conclusion,  that  it  is  only  to 
the  extent  the  Public  Printer  is  now  equipped,  or  may  find  it  neces- 
sary to  be  equipped,  to  perform  the  service  for  his  own  establish- 
ment that  he  can  in  connection  therewith  perform  the  service  for  the 
other  departments. 

If  he  is  not  in  a  position  to  render  the  service  without  making 
additional  expenditures  solely  on  that  account,  then  he  can  not 
render  the  service  until  appropriations  are  made  to  enable  him  to 
do  so. 


FEES  07  UKITEB  STATES  COlOaSSIOHEBS. 

Section  1014  of  the  Revised  Statutes  authorizes  a  United  States  Commissioner 
to  charge  a  fee  for  making  a  copy  of  the  warrant  of  arrest  when  the 
defendant  is  held  to  court  in  another  district,  and  the  original  papers  are 
not  sent  to  court. 

A  United  States  Commissioner  is  not  entitled  to  a  fee  for  mailing  a  transcript 
of  proceedings  and  for  transmission  of  papers  to  the  district  court  in  his 
district  in  cases  where  the  offender  is  held  to  court  in  another  district. 

Decision  by  ComptroUer  Downey,  Jnly  17,  1918: 

A.  O.  Wakefield,  United  States  commissioner  for  the  northern  dis- 
trict of  Iowa,  appealed  July  3,  1913,  from  the  action  of  the  Auditor 
for  the  State  and  Other  Departments  in  disallowing,  per  judicial 
certificate  No.  23335  (S-  and  C),  dated  May  12, 1913,  a  charge  in  his 
account  for  the  quarter  ending  December  31,  1912,  of  40  cents  for  a 
copy  of  the  warrant  of  arrest  in  the  case  of  John  L.  Bowers  et  al., 
who  were  arrested  and  put  under  bond  for  trial  in  the  district  of 
Nebraska. 

The  commissioner  claims  the  fee  under  section  1014  of  the  Revised 
Statutes,  which  provides: 

"  For  any  crime  or  offense  against  the  United  States,  the  offender 
may,  by  any  justice  or  judge  of  the  United  States,  or  by  any  commis- 
sioner of  a  circuit  court  to  take  bail,  or  by  any  chancellor,  judge  of  a 
supreme  or  superior  court,  chief  or  first  judge  of  common  pleas,  mayor 
of  a  city,  justice  of  the  peace,  or  other  magistrate,  or  any  State 
where  he  may  be  found,  and  agreeably  to  the  usual  mode  of  process 
against  offenders  in  such  State,  and  at  the  expense  of  the  United 
States,  be  arrested  and  imprisoned,  or  bailed,  as  the  case  may  be, 
for  trial  before  such  court  of  the  United  States  as  by  law  has  cog- 
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nizance  of  the  offense.  Copies  of  the  process  shall  be  returned  ad 
speedily  as  may  be  into  the  clerk's  oflSce  of  such  court,  together  with 
the  recognizances  of  the  witnesses  for  their  appearance  U>  testify  in 
the  case.  Ajad  where  any  offender  or  witness  is  committed  in  any 
district  other  than  that  where  the  offense  is  to  be  tried,  it  shall  be 
the  duty  of  the  judge  of  the  district  where  such  offender  or  witness  is 
imprisoned,  seasonably  to  issue,  and  of  the  marshal  to  execute,  a 
warrant  for  his  removal  to  the  district  where  the  tritfl  is  to  be  had." 

The  defendants  were  bound  over  for  trial  in  the  Nebraska  court, 
and  it  was  therefore  unnecessary  for  the  judge  of  the  Iowa  court  to 
issue  an  order  of  removal.  The  Nebraska  court  had  cognizance, 
exclusively,  of  the  offense  charged,  and  the  authority  of  the  court,  or 
judge  of  the  northern  district  of  Iowa,  was  not  invoked  in  this  case. 
In  making  a  copy  of  process  for  the  court  having  cognizance  of  the 
offense  this  commissioner  aeted  in  accordance  with  the  statute,  and 
is  entitled  to  the  fee  provided  by  law  for  making  a  copy  of  the  war- 
rant of  arrest  when  the  defendant  is  held  to  court  and  original 
papers  are  not  sent  to  court. 

The  item  is  allowed. 

The  commissioner  also  charged  a  fee  of  60  cents  for  a  transcript 
of  proceedings  and  for  transmission  of  papers  to  the  District  Court 
for  the  Northern  District  of  Iowa,  and  this  fee  was  allowed  by  the 
auditor  in  his  certificate  No.  22898,  dated  March  27,  1918. 

This  latter  fee  is  claimed  under  a  rule  of  court  which  provides  that 
in  cases  where  the  defendant  is  held  to  appear  before  the  Unitfed 
States  district  court,  the  commissioner  shall  certify  and  return  to 
the  court  a  report  in  writing  of  the  proceedings  before  him,  together 
with  certain  papers  and  copies  of  process. 

The  rule  was  evidently  intended  to  cover  cases  in  which  defendant 
is  held  to  appear  before  the  district  court  in  northern  Iowa,  and  not 
to  cases  arising  in  another  district  of  which  that  court  has  not 
cognizance  and  over  which  it  has  acquired  no  jurisdiction.  Even 
if  the  defendants  had  been  committed  and  it  had  been  necessary  for 
the  judge  to  issue  a  warrant  of  removal,  it  does  not  appear  that  a 
transcript  to  this  court  would  have  been  necessary. 

"  The  application  to  the  judge  is  a  summary  one,  and  accompanied 
by  a  copy  of  the  indictment,  information,  or  commitment  of  the 
commissioner  before  whom  he  has  been  examined,  and  ordinarily 
no  evidence  is  required  except  as  to  the  identity  of  the  accused,  when 
the  judge  issues  a  warrant  for  his  removal,  and  no  papers  are  re- 
quired to  he  -filed  with  the  clerk^^  ( United  States  v.  King^  147  U.  S., 
676,  682.) 

The  allowance  of  this  item  by  the  auditor  was  erroneous,  and  I 
will  therefore  revise  this  settlement  on  my  own  motion  and  disallow 
the  item  on  revision. 
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TRAHSFOBTATIOH  SBBYICS  PAYABLE  IH  ACCOBBAVCE  WITH  ITS  VATITBE 
AND  HOT  THE  FOBX  07  BEQirEST. 

The  laws  and  rules  of  the  department  for  which  a  transportation  service  Is 
rendered  and  whose  appropriation  must  bear  the  expense  will  control  in 
making  settlement  therefor  even  though  the  service  was  rendered  upon  an 
Improper  form  of  request  which  failed  to  disclose  the  true  nature  of  the 
service. 

Comptroller  Downey  to  the  Secretary  of  the  Navy,  July  IS,  1913: 

I  have  received  per  your  indorsement  of  the  9th  instant  two  vouchers 
in  favor  of  the  Pennsylvania  Co.,  one  for  transportation  furnished 
to  W.  A.  Selwig  from  Pittsburgh,  Pa.,  to  Seattle,  Wash.,  per  Interior 
Department  request  No.  86605,  August  27,  1912,  and  the  other  to 
R.  Y.  Williams  from  Pittsburgh,  Pa.,  to  Effingham,  111.,  per  Interior 
Department  request  7693,  January  14,  1913. 

It  is  stated  that  at  the  time  the  services  were  performed  both  men 
were  employees  of  your  department,  being  engaged  on  duties  con- 
nected with  "the  survey  and  investigation  by  experimental  test  of 
coal  in  Alaska  for  use  on  board  ships  of  the  United  States  Navy, 
etc"  (act  Aug.  22,  1912,  37  Stat.,  328,  338),  and  that  the  cost  of  the 
transportation  is  chargeable  to  an  appropriation  under  control  of 
the  Navy  Department. 

The  question  presented,  while  not  clearly  or  properly  formulated, 
is,  as  I  understand  it,  whether  the  fact  that  the  service  rendered 
was  furnished  on  the  form  of  transportation  requests  used  by  the 
Interior  Department  will  control  the  rate  to  be  applied  and  amount 
to  be  paid  notwithstanding  the  service  rendered  was  for  the  Navy 
Department,  whose  appropriation  must  bear  the  expense. 

For  the  information  and  convenience  of  the  carriers,  as  well  as 
for  all  others  concerned,  there  appears  no  room  for  doubt  that  the 
requests  used  should,  as  far  as  practicable,  contain  all  informaticn 
necessary  to  determine  the  branch  of  the  Government  for  which  the 
service  is  required.  If  this  had  been  observed  in  the  present  case 
the  question  here  presented  would  have  been  avoided. 

However,  it  is  the  substance  rather  than  the  form  which  must 
govern  in  the  present  case,  and  as  the  service  rendered  was  for  the 
Navy  Department,  the  laws,  rules,  etc.,  of  that  department  will  con- 
trol in  making  settlement  for  the  services  in  question. 


cmniLATiyE  leave  of  absence. 

The  Secretary  of  the  Interior,  by  proper  regulations,  may  authorize  the  grant- 
ing to  employees  of  the  Geological  Survey  in  Hawaii  the  privilege  of  an 
accumulation  of  the  unused  portion  of  their  leave  of  absence  from  year  to 
year. 

Assistant  ComptroUer  Warwick  to  the  Secretary  of  the  Interior,  Jnly  18,  1913: 

I  am  in  receipt  of  your  letter  of  July  11,  1913,  requesting  a  deci- 
sion as  to  whether  employees  of  the  Geological  Survey  engaged  in 
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topographical    and    hydrographical    investigation    in    the    Hawaii 
Islands  may  be  allowed  cumulative  leave  of  absence. 

In  7  Comp.  Dec.,  125,  yi  construing  section  7  of  the  act  of  March 
15,  1898  (30  Stat.,  316),  in  regard  to  granting  leaves  of  absence  to 
employees  of  the  Government,  it  was  said : 

"  Section  7  of  the  act  of  March  15,  1898,  supra^  is,  by  its  terms, 
applicable  to  the  'several  executive  departments'  only.  The  term 
*  executive  departments,'  as  ordinarily  used  in  legislation,  is  under- 
stood to  refer  only  to  the  departments  proper  iji  Washington.  In 
practice,  however,  this  provision  has  been  applied  to  establishments 
in  Washington  which  are  not  under  the  jurisdiction  of  any  executive 
department,  and  it  may  possibly  be  applicable  to  branches  of  the 
executive  departments  outside  of  Washington  which  are  provided 
for  by  the  appropriation  act  in  which  it  is  contained.  (4  Comp. 
Dec.,  428.)  But  I  think  it  was  not  intended  by  Congress  that  it 
should  apply  to  any  clerks  or  employees  located  elsewhere  than  at 
Washington,  other  than  those  therein  provided  for." 

And  in  14  Comp.  Dec.,  413,  upon  the  question  as  to  whether  said 
section  7  applies  to  employees  of  the  Immigration  Service  in  Porto 
Rico  and  Hawaii,  it  was  held — 

"Employees  of  the  Immigration  Service  outside  of  Washington 
are  not  provided  for  in  said  act  or  in  subsequent  acts  making  appro- 
priations for  the  same  objects  that  appropriations  were  made  for  in 
that  act,  and  I  think  the  provisions  of  section  7  should  not  be  con- 
strued to  apply  to  such  employees." 

This  same  construction  is  applicable  to  the  employees  now  under 
consideration.  It  is  understood  that  these  employees  are  regularly 
and  continuously  employed  and  that  their  compensation  is  not  fixed 
by  law  but  by  agreement  between  the  parties.  It  is  therefore  com- 
petent for  the  Secretary  of  the  Interior  to  make  such  reasonable  pro- 
vision for  leaves  of  absence  with  pay  as  he  may  deem  expedient  when 
entering  into  agreements  with  them  for  their  services  and  compensa- 
tion. 

A  right  to  fix  the  compensation  by  agreement  carries  with  it  the 
right  to  attach  reasonable  conditions  as  to  the  employments,  which 
may  include  leave  of  absence  with  pay  to  be  granted  by  the  depart- 
ment in  its  discretion,  for  a  portion  of  the  time  contracted  for. 

If  this  can  be  done  in  each  individual  case,  the  same  purpose  may 
be  accomplished  by  a  general  regulation  which  becomes  a  part  of  each 
contract  of  employment.  And  as  there  appears  to  be  no  limit  fixed 
by  law  fts  to  the  number  of  days  for  which  these  employees  may  be 
granted  leave  of  absence  in  any  one  calendar  year,  the  Secretary 
may,  by  regulation,  authorize  the  granting  of  such  number  of  days' 
leave  of  absence  as  may  be  deemed  reasonable  and  expedient. 

This  being  true,  it  necessarily  follows  that  he  may  also,  by  regula- 
tion, authorize  and  provide  for  the  accumulation  of  the  unused  por- 
tion of  said  leave  of  absence  from  year  to  year. 
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TEN  FEB  CENT  ADBITIOHAI  FAY  TO  ABKY  OFFICER  DUBHTO  FEKIOB  HE 
WAS  ON  LEAVE  OF  ABSENCE  AFTEB  BETAGHKENT  FBOX  BUTT  IN  A 
FOBEION  COTINTBY. 

An  Army  officer  relieved  from  detached  duty  in  a  foreign  country  and  granted 
leave  of  absence  to  take  effect  on  the  date  of  his  relief  from  duty  is  entitled 
to  JO  per  cent  increased  pay  for  foreign  service  during  the  time  he  is  on 
leave  in  the  foreign  country  or  until  he  arrives  in  the  United  States  at  the 
expiration  of  his  leave. 

The  act  of  August  24,  1912  (37  Stat,  571),  does  not  impose  any  penalty  on  an 
officer  who  Is  serving  on  detached  duty  after  December  15,  1912,  in  viola- 
tion of  said  act,  but  does  impose  a  penalty  on  the  superior  officer  who  is 
responsible  for  the  officer  being  on  detached  duty. 

Beoislon  by  Assistant  Comptroller  Warwick,  Jnly  21,  1918: 

The  Auditor  for  the  War  Department  reported  for  approval,  dis- 
approval, or  modification  his  decision  dated  the  14th  instant,  mak- 
ing an  original  construction  of  the  statute,  as  follows : 

"In  the  examination  of  the  disbursing  officer's  accounts  in  this 
office  the  qu^tion  arises  as  to  the  ri^ht  of  an  officer  of  the  Army  to 
10  per  cent  increase  for  foreign  service,  when  such  officer,  after  hav- 
ing been  relieved  from  detached  duty  in  a  foreign  country,  in  accord- 
ance with  the  provisions  of  the  act  of  August  24,  1912  (37  Stat, 
571),  remains  abroad  on  leave  of  absence. 

"  The  act  of  August  24, 1912,  as  amended  by  joint  resolution  of  the 
same  dat€  (37  Stat.,  645),  reads  as  follows: 

" '  Provided^  That  on  and  after  December  fifteenth,  nineteen  hun- 
dred and  twelve,  in  time  of  peace  whenever  any  officer  holding  a  per- 
manent commission  in  the  line  of  the  Army  with  rank  below  that 
of  major  shall  not  have  been  actually  present  for  duty  for  at  least  two 
of  the  last  preceding  six  years  with  a  troop,  battery,  or  company, 
of  that  branch  of  the  Army  in  which  he  shall  hold  said  commission, 
such  officer  shall  not  be  detached  nor  permitted  to  remain  detached 
from  such  troop,  battery,  or  company,  for  duty  of  any  kind ;  and  all 
pay  and  allowances  shall  be  forfeited  by  any  superior  for  any  period 
during  which,  by  his  order,  or  his  permission,  or  by  reason  of  his 
failure  or  neglect  to  issue  or  cause  to  be  issued  the  proper  order  or 
instructions  at  the  proper  time,  any  officer  shall  be  detached  or  per- 
mitted to  remain  detached  in  violation  of  any  of  the  terms  of  this 
proviso ;  but  nothing  in  this  proviso  shall  be  held  to  apply  in  the  case 
of  any  officer  for  such  period  as  shall  be  actually  necessary  for 
him,  after  having  been  relieved  from  detached  service,  to  join  the 
troop,  battery,  or  company,  to  which  he  shall  belong  in  that  branch 
in  which  he  shall  hold  a  permanent  commission,  nor  shall  anything 
in  this  proviso  be  held  to  apply  to  the  detachment  or  detail  of  offi- 
cers for  duty  in  the  Judge  Advocate  General's  Department  or  in  the 
Ordnance  Department,  or  in  connection  with  the  construction  of  the 
Panama  Canal  until  after  such  canal  shall  have  been  formally 
opened,  or  in  the  Philippine  constabulary  until  the  first  day  of  Janu- 
ary, nineteen  hundred  and  fourteen,  or  to  any  officer  detailed,  or  who 
may  be  hereafter  detailed,  for  aviation  duty."^ 

"The  particular  case  now  under  consideration  is  that  of  Capt. 
Beverly  F.  Browne,  Fifth  Field  Artillery,  who  was,  by  paragraph  8 
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of  Special  Orders,  No.  252,  War  Department,  dated  October  25, 1912, 
relieved  from  duty  with  the  Field  Artillery  regiments  of  the  French 
Army  to  take  effect  December  15,  1912.  This  order  directed  him  to 
proceed  to  join  his  regiment. 

"  By  paragraph  3  of  Special  Orders,  No.  284,  dated  War  Depart- 
ment, December  4, 1912,  this  officer  was  granted  leave  of  absence  for 
two  months  and  fifteen  days  to  take  effect  on  or  about  December 
15,1912. 

^^  In  response  to  an  inquiry  from  this  office  the  Adjutant  General, 
under  date  of  July  10,  1913,  reports  that  this  officer  arrived  in  the 
United  States  on  February  28, 1913,  and  that  he  was  not,  so  far  as  the 
records  show,  granted  permission  to  remain  abroad  during  the  period 
of  his  leave. 

"  The  Comptroller  of  the  Treasury,  under  date  of  August  25, 1910, 
approved  the  decision  of  this  office  dated  August  18,  1910,  in  which 
it  was  held  that  an  officer  on  duty  in  the  Philippines,  under  orders  to 
retxmi  to  the  United  States  with  his  regiment,  who  was  granted  leave 
of  alienee  with  permission  to  return  to  the  United  States  by  way 
of  Europe,  was  only  entitled  to  foreign-service  pay  to  the  date  on 
which  his  regiment  arrived  in  the  United  States. 

"  The  present  case  under  consideration  would  appear  to  be  closely 
analogous  to  that  case.  It  being  necessary,  under  the  act  above 
quoted,  for  this  officer  to  be  relieved  from  detached  duty  on  Decem- 
ber 15,  1912,  said  officer  could  no  longer  legally  perform  duty  in 
Europe,  his  regiment  being  stationed  in  the  United  States. 

"As  tJie  act  above  quoted  apparently  contemplates  that  the  officers 
affected  should  have  sufficient  time  after  December  15  to  rejoin  their 
organizations  without  infliction  of  the  penalties  therein  provided,  I 
am  of  the  opinion,  and  so  decide,  that  an  officer  relieved  from  de- 
tached duty  m  a  foreign  country,  in  accordance  with  the  provisions 
of  the  act  of  August  24,  1912,  supra^  and  whose  organization  is  on 
duty  in  the  United  States,  is  only  entitled  to  foreign  service  pay  for 
such  time  after  relief  from  such  detached  duty  as  is  necessary  for 
him  to  reach  the  United  States  by  ordinary  and  direct  means  of 
transportation.  In  arriving  at  this  conclusion  I  have  not  overlooked 
the  Comptroller's  decision  of  November  15,  1910  (17  Comp.  Dec, 
330) ,  or  the  decision  in  the  Court  of  Claims  dated  April  14,  1913,  in 
the  case  of  Walter  B.  Izard." 

The  Adjutant  General  of  the  Army  reported  to  the  auditor  on  the 
10th  instant  that — 

"  Capt.  Beverly  F.  Browne,  Second  Field  Artillery,  arrived  in  the 
United  States,  en  route  from  his  duty  abroad,  on  February  28,  1913. 
He  was  not,  so  far  as  the  records  show,  granted  permission  to  remain 
abroad  during  leave. 

"  Under  paragraphs  61  and  1316,  Army  Regulations,  permission  to 
remain  abroad  during  the  period  of  leave  was  not  necessary." 

Section  1265,  Revised  Statutes,  provides : 

"  Officers  when  absent  on  account  of  sickness  or  wounds,  or  law- 
fully absent  from  duty  and  waiting  orders,  shall  receive  full  pay; 
when  absent  with  leave,  for  other  causes,  full  pay  during  such  ab- 
sence not  exceeding  in  the  aggregate  thirty  days  in  one  year  and  half 
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pay  during  such  absence  exceeding  thirty  days  in  one  year.  When 
absent  without  leave  they  shall  forfeit  all  pay  during  such  absence, 
unless  the  absence  is  excused  as  unavoidable." 

The  act  of  July  29, 1876  (19  Stat.,  102),  provides: 

"  That  an  act  approved  May  eighth,  eighteen  hundred  and  seventy- 
four,  in  regard  to  leave  of  absence  of  Army  officers,  be,  and  the  same 
is  hereby,  so  amended  that  all  officers  on  duty  shall  be  allowed,  in  the 
discretion  of  the  Secretary  of  War,  sixty  days'  leave  of  absence  with- 
out deduction  of  pay  or  allowance :  Provided^  That  the  same  be  taken 
once  in  two  years:  And  provided  further^  That  the  leave  of  absence 
may  be  extended  to  three  months  if  taken  once  onlj^  in  three  years 
or  four  months  if  taken  only  once  in  four  years.  This  act  shall  take 
effect  from  and  after  its  passage." 

The  act  of  June  30, 1902  (32  Stat,  512),  provides: 

"  For  additional  ten  per  centum  increase  on  pay  of  commissioned 
officers  serving  at  foreign  stations,  $451,456:  Provided^  That  here- 
after the  pay  proper  of  all  commissioned  officers  and  enlisted  men 
serving  beyond  the  limits  of  the  States  comprising  the  Union  and  the 
Territories  of  the  United  States  contiguous  thereto  shall  be  increased 
ten  per  centum  for  officers  and  twenty  per  centum  for  enlisted  men 
over  and  above  the  rates  of  pay  proper  as  fixed  by  law  for  time  of 
peace,  and  the  time  of  such  service  shall  be  counted  from  the  date  of 
departure  from  said  States  to  the  date  of  return  thereto." 

In  the  case  of  Gearing  v.  United  States  (46  Ct.  Cls.,  187),  it  was 
decided  that  naval  officers  while  returning  home  from  shore  duty  at 
foreign  stations  are  entitled  to  the  additional  10  per  cent  allowed  by 
law  to  officers  of  the  Army.  In  the  case  of  Walter  B.  Izard  v.  United 
States^  No.  31159,  decided  April  14, 1913,  it  appeared  that  the  orders 
detaching  claimant  from  service  beyond  the  seas  were  modified  so  as 
to  allow  him  to  return  via  Suez,  with  permission  to  delay  two  months 
en  route.    The  court  said : 

"This  order  and  its  modifications  in  effect  (and  it  may  be  said  as 
a  matter  of  fact)  gave  this  officer  a  leave  of  absence  for  60  days." 

The  court  also  said : 

"  It  was  decided  by  this  court  in  the  Gearing  case^  aupra^  that  naval 
officers  while  on  shore  duty  beyond  the  limits  of  the  United  States 
were  still  entitled  to  the  benefit  of  the  act  of  March  2, 1901  (31  Stats., 
903),  giving  officers  of  the  Army  an  increase  of  pay  of  10  per  cent 
while  on  similar  duty,  and  which  provides  that  '  the  time  of  such 
service  shall  be  counted  from  the  date  of  departure  from  said  States 
to  the  date  of  return  thereto,'* 

"  In  legal  effect  it  may  be  said  to  have  been  decided  in  that  case 
that  the  duty  status  of  the  claimant  remained  the  same  for  all  pur- 

goses  until  his  return  home,  i.  e.,  that  his  detachment  from  service 
eyond  the  seas  did  not  take  effect  until  his  return.  If  his  status  con- 
tinued until  his  return,  if  he  had  returned  with  all  convenient  speed, 
why  should  it  not  so  continue  during  the  delay  taken  in  return,  if 
such  delay  was  allowed  him  as  leave  of  absence  and  he  was  entitled 
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to  it  under  the  law  ?  We  think  it  did.  In  other  words,  we  thiak  his 
status  as  to  pay  remained  as  of  service  beyond  the  seas  until  he 
reached  home,  if  in  the  meantime  he  obeyed  orders  and  was  within 
his  right. 

"  It  would  seem,  indeed,  unjust  so  to  construe  the  law  as  to  deprive 
a  naval  oflScer  of  the  right  to  allow  his  time  for  leave  of  absence  to 
accumulate  while  on  service  beyond  the  seas  to  enable  him  to  employ 
it  for  the  veiy  laudable  purpose  of  visiting  foreign  countries  on  his 
return  and  stiU  retain  his  pay  status  during  such  time." 

The  court  ordered  judgment  in  favor  of  Izard  for  increase  of  pay 
for  duty  beyond  the  seas  covering  the  period  from  the  date  he  was 
detached  from  and  left  his  station  at  Manila,  P.  I.,  to  the  date  of  his 
arrival  in  the  United  States  in  New  York. 

The  act  of  August  24, 1912,  supra^  as  amended  by  the  joint  resolu- 
tion of  the  same  date,  supra^  does  not  purport  to  repeal,  amend,  or 
modify  in  any  manner  the  act  of  June  30,  1902,  supra.  The  latter 
act  remains  in  full  force  and  effect,  and  unless  some  subsequent  law 
deprives  an  oflScer  on  duty  at  a  foreign  station  from  receivmg  for- 
eign-service pay,  he  is  entitled  to  said  increase  of  pay  from  the  "  date 
of  departure  from  said  States  to  the  date  of  return  thereto." 

It  is  observed  that  the  act  of  August  24,  1912,  supra^  does  not  im- 
pose a  penalty  upon  an  officer  who  remains  detached  from  his  troop, 
battery,  or  company  after  December  15,  1912,  but  only  upon  the 
superior  officer  who,  by  order  or  permission  or  failure  or  neglect  to 
issue  or  cause  to  be  issued  the  proper  orders  or  instructions  at  the 
proper  time  for  his  relief,  permits  the  officer  to  remain  detached  in 
violation  of  the  provisions  of  the  statute.  If  an  officer  is  permitted 
to  remain  on  detached  service  in  violation  of  the  terms  of  said  act, 
the  law  imposes  no  penalty  upon  him,  but  upon  the  officer  responsible 
for  it 

But  in  the  case  upon  which  the  auditor's  decision  is  founded,  was 
there  any  breach  of  duty  ?    The  act  of  August  24, 1912,  says : 

"But  nothing  in  this  proviso  shall  be  held  to  apply  in  the  case 
of  any  officer  for  such  period  as  shall  be  actually  necessary  for  him^ 
after  having  been  relieved  from  detached  service  to  join  the  troop, 
battery,  or  company  to  which  he  shall  belong  in  that  branch  in  which 
he  shall  hold  a  permanent  commission." 

Capt.  Browne  had  earned  his  right  to  the  leave  of  absence  which 
the  law  gave  him.  In  the  enjoyment  of  it  he  was  privileged  to  travel 
abroad  as  he  pleased,  conditioned  only  that  he  be  with  his  regiment 
at  the  termination  thereof.  Under  such  circumstances  it  may  be 
said,  I  think,  that  the  time  "  actually  necessary  "  for  him  to  join  his 
command,  after  relief  from  duty,  was  the  time  during  which  he 
was  permitted  to  delay  because  of  the  leave  of  absence  granted  him, 
as  within  that  time  he  was  obeying  orders  and  was  within  his  right. 
Suppose  that  on  December  15,  1912,  and  thereafter,  for  a  period  of 
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two  months,  the  oflScer  was  sick  and  unable  to  travel,  could  it  be  said 
that  the  period  of  his  delay  because  of  such  sickness  was  not  "ac- 
tually necessary"  to  join  the  troop,  battery,  or  company  to  which 
he  belonged?    I  think  not. 

The  principle  of  the  decision  of  the  Court  of  Claims  in  the  Izard 
case  would  seem  to  be  applicable  in  the  case  of  Capt.  Browne,  and 
under  the  laws  cited  and  for  the  reasons  above  stated,  I  am  of 
opinion  that  foreign-service  increase  of  pay  continued  to  be  due  said 
officer  until  the  date  of  his  arrival  in  the  United  States.  (See  25  MS. 
Comp.  Dec.,  397,  dated  Apr.  27, 1903 ;  17  Comp.  Dec.,  330.) 

It  is  to  be  noticed  that  the  act  of  August  24, 1912,  prohibits  detach- 
ment or  remaining  detached  "  for  duty  of  any  kind."  It  can  hardly 
be  said  that  it  requires  immediate  presence  with  his  command,  for 
leave  granted  while  on  detached  duty  is  not  the  performance  of  duty 
under  the  detachment. 

The  decision  of  the  auditor  is  disapproved. 


ACCOinrrnrG  for  insurance  paid  for  loss  by  fire  to  property 

UNDER  CONSTRUCTION. 

Where  under  a  contract  barges  under  construction  are  required  to  be  insured 
for  the  benefit  of  the  Government  and  loss  by  fire  occurs,  the  whole  amount 
of  the  Insurance  should  be  paid  to  the  Government  and  deposited  to  the 
credit  of  the  appropriation  under  which  the  work  is  to  be  performed. 

The  value  of  materials  lost  or  damaged  and  for  which  contractor  has  been  paid 
should  be  retained  by  the  Government  from  the  Insurance  re<;elved  to  cover 
the  loss  and  the  values  of  material  lost  or  damaged  and  not  paid  for  by 
the  Government  may  then  be  paid  to  the  contractor  from  the  appropriation. 

Assistant  Comptroller  Warwick  to  the  Secretary  of  War,  Jnly  31,  1913: 

By  your  authority  the  Chief  of  Engineers,  United  States  Army, 
submitted  June  27, 1913,  for  decision  an  inquiry  of  Capt  A.  B.  Put- 
nam, district  engineer  officer,  Little  Rock,  Ark,  as  to  the  disposition 
to  be  made  of  certain  money  received  by  him  as  the  insurance  for 
losses  on  the  dredges  McGregor  and  Taher  through  the  burning  of 
the  shop  of  the  Dubuque  Boat  &  Boiler  Works,  the  contractors  for 
construction  of  the  dredges. 

The  contract  was  made  May  14,  1912,  for  the  construction  of  two 
dredges  complete,  for  the  sum  of  $295,514,  payments  to  be  made 
monthly  on  estimates  of  inspector,  and  a  percentage  of  10  per  cent 
to  be  reserved  from  each  payment  until  completion  and  acceptance 
of  the  dredges.  The  parts  paid  for  were  to  become  the  sole  prop- 
erty of  the  United  States,  but  not  so  as  to  relieve  the  contractors 
from  sole  responsibility  for  the  proper  care  and  protection  of  the 
•partewior  to  delivery  of  the  dredges ;  and  the  contractors  agreed  to 
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assume  full  responsibility  for  any  damage  or  injury  from  any  source 
or  cause.    (Spcns.,  pars.  9  and  15.) 

The  work  while  in  progress  was  required  to  be  insured  for  the 
benefit  of  the  United  States,  the  specifications  of  the  contract  pro- 
viding— 

"  24.  Insurance. — ^The  contractor  shall  keep  the  dredges  or  compo- 
nent parts  thereof  insured  against  fire  and  marine  ris&,  at  his  own 
cost,  for  and  in  behalf  of  the  United  States,  and  in  the  name  of  the 
contracting  officer,  to  at  least  the  full  amount  of  the  payments  which 
shall  have  been  made  by  the  United  States.    *    *    * 

The  loss  as  to  the  dredges  by  the  fire  at  the  contractors'  plant  is 
reported  to  have  totaled  $3,411.77,  and  was  paid  to  the  contracting 
officer  in  two  drafts  totaling  together  the  amount  of  the  loss,  but 
that— 

"  Of  this  loss,  $1,603.27  represents  the  amount  lost  on  material  for 
which  the  Government  had  already  paid,  and  the  balance,  $1,808.50, 
represents  the  amount  due  the  boiler  works  for  material  which  they 
have  furnished,  but  for  which  they  have  not  been  paid  by  the  Gov- 
ernment" 

The  percentage  of  completion  of  the  work  is  reduced  by  the  loss 
on  the  materials,  and  so  far  as  such  materials  were  taken  into  con- 
sideration in  the  payments  made  to  the  contractors,  the  insurance 
must  be  applied  in  the  first  instance  to  restore  the  payments  to  the 
proper  percentage  of  completion. 

This  will  be  done  by  depositing  to  the  credit  of  the  appropriation 
under  which  the  dredges  were  being  constructed  the  amounts  paid 
therefrom  for  the  materials  destroyed,  which  is  understood  to  total 
$1,603.27. 

Of  the  remainder  of  the  insurance  received,  the  $1,808.50  being  for 
materials  furnished  but  not  yet  paid  for,  would  be  on  account  of 
whatever  obligation  there  might  be  on  the  part  of  the  United  States 
to  make  payment  for  such  materials.  The  United  States  could  not 
properly  retain  that  portion  of  the  insurance  without  paying  the 
contractors  for  the  materials  which  the  amount  represents.  This 
would  seem  to  be  readily  accomplished  by  simply  delivering  the 
draft  for  $1,808.50  to  the  contractors,  but  it  would  then  be  in  the 
status  of  a  payment  of  insurance  to  the  contractors  under  the  in- 
surance policy  and  unless  the  contractors  were  entitled  to  such 
insurance  there  would  be  some  question  of  the  authority  for  the 
payment. 

The  better  practice,  so  as  to  have  an  accounting  of  the  full  insur- 
ance paid,  would  seem  to  be  to  place  this  amount  of  the  insurance 
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also  to  the  credit  of  the  appropriation  under  which  the  dredges 
were  constructed  and  then  pay  the  contractors  from  the  appropria- 
tion a  similar  amount  as  for  materials  furnished  under  the  con- 
tract if  that  be  according  to  the  estimated  percentage  of  completion 
before  the  loss  by  fire,  less  the  proper  retained  percentages,  noting 
on  the  voucher  that  the  payment  is  for  materials  lost  by  the  fire  and 
unpaid  for,  but  reimbursed  the  Government  in  that  amount  imder 
the  insurance  policy. 

In  strictness  a  payment  for  materials  that  have  been  destroyed 
would  not  be  authorized,  but  such  objection  would  be  negatived  where 
the  insurance  money  therefor  is  actually  received  by  the  Govern- 
ment. 

While  this  procedure  would  also  seem  to  augment  the  amount  of 
the  appropriation,  the  deposit  to  the  credit  of  the  appropriation  and 
the  payment  to  the  contractors  would  be  nearly  contemporaneous 
even  if  the  payment  to  the  contractors  was  delayed  somewhat  until 
the  payment  by  the  insurance  company  where  made  by  draft  could 
be  considered  as  cash,  and  there  would  be  no  permanent  augmenta- 
tion of  the  amount  of  the  appropriation  and  in  reality  no  augmen- 
tation at  all. 

The  status  of  the  appropriation  should  thus  be  of  having  paid 
no  more  than  the  estimated  percentage  of  completion  the  work  repre- 
sents after  the  fire  and  withholding  also  the  proper  percentages 
provided  for  by  the  contract.  So  far  as  the  materials  lost  are  con- 
cerned, the  contractors  would  have  to  replace  it  in  carrying  on 
the 'construction,  and  it  would  then  figure  in  subsequent  estimates 
of  work  done  and  materials  furnished,  and  payment  be  made  from 
the  appropriation  accordingly. 


FXr&CHASE   OF   EKVELDPES   FOR   ITSE  OF  HEABQirABTEBS   OF   MILITABY 

BEFABTXENTS. 

The  act  of  June  26,  1906  (34  Stat.,  476),  authorizing  the  Postmaster  General  to 
purchase  all  envelopes  for  the  executive  departments  and  Government 
establishments,  precludes  the  purchase  of  envelopes  from  the  appropriation 
''Contingencies,  headquarters  of  military  departments"  otherwise  than  as 
authorized  by  said  act. 

The  discretion  conferred  upon  division  or  department  commanders  in  the  appro- 
priation "  Contingencies,  headquarters  of  military  departments  "  (36  Stat., 
1037),  can  not  be  regarded  as  authorizing  a  purchase  otherwise  prohibited 
by  law. 

Decision  by  Assistant  Comptroller  Warwick,  July  22,  1913: 

Lieut.   Col.   Archibald   Campbell,  department  adjutant,  United 
States  Army,  appealed  June  28, 1913,  from  the  action  of  the  Auditor 
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for  the  War  Department  in  disallowing  (per  settlement  No.  25739  of 
Not.  30,  1912,)  certain  items,  aggregating  $20.05,  in  his  accounts  for 
the  period  ending  September  30, 1912. 

The  items  in  question  represent  payments  made  for  envelopes 
purchased  for  use  at  headquarters,  Hawaiian  Department  of  the 
Army.  (See  voucher  No.  1,  January,  1912;  voucher  No.  2,  February, 
1912;  voucher  No.  6,  June,  1912.) 

The  auditor  disallowed  said  items  because  the  purchases  were  not 
made  in  accordance  with  the  provisions  of  section  96  of  the  act  of 
January  12,  1895  (28  Stat,  624),  and  the  act  of  June  26,  1906  (34 
Stat,  476). 

Section  96  of  the  act  of  January  12,  1895,  provides : 

"  The  Postmaster  General  shall  contract  for  all  envelopes,  stamped 
or  otherwise,  designed  for  sale  to  the  public,  or  for  use  by  his  own  or 
other  departments,  and  may  contract  for  them  to  be  plain  or  with 
such  printed  matter  as  may  be  prescribed  by  the  department  making 
requisition  therefor:  Provided^  That  no  enveloi>e  furnished  by  the 
Government  shall  contain  any  business  address  or  advertisement.'' 

The  act  of  June  26,  1906,  provides: 

"The  Postmaster  General  is  authorized  to  extend,  for  a  period 
not  exceeding  six  months,  the  contract  for  official,  registry,  and  dead- 
letter  envelopes  for  the  postal  service  for  the  calendar  year  ending 
December  thirty-first,  nineteen  hundred  and  six;  and  thereafter  the 
Postmaster  General  shall  contract,  for  a  period  not  exceeding  four 
years,  for  all  envelopes,  stamped  or  otherwise,  designed  for  sale  to 
the  public,  or  for  use  by  the  Post  Office  Department,  the  postal  serv- 
ice, and  other  executive  departments,  and  all  Government  bureaus 
and  establishments,  and  the  branches  of  the  service  coming  under 
their  jurisdiction,  and  may  contract  for  them  to  be  plain  or  with 
such  printed  matter  as  majr  be  prescribed  by  the  department  making 
requisition  therefor;  Provided^  Th^t  no  envelope  shall  be  sold  by  the 
Government  containing  any  lithographing  or  engraving,  nor  any 
printing  nor  advertisement,  except  a  printed  request  to  return  the 
letter  to  the  writer." 

It  has  been  repeatedly  held  by  this  office  that  the  above-quoted 
laws  prohibit  the  purchase  of  envelopes  by  or  for  any  Government 
department,  bureau,  or  establishment,  or  any  branches  of  the  service 
coming  under  their  jurisdiction,  in  open  market  or  in  any  other  man- 
ner than  under  contract  made  by  the  Postmaster  General,  except  in 
those  cases  where,  due  to  an  unforseeable  exigency,  the  need  for  the 
envelopes  is  so  urgent  as  not  to  permit  of  the  delay  necessarily  inci- 
dent to  obtaining  them  through  the  Postmaster  General.  (13  Comp. 
Dec.,  144:  14  id.,  325;  14  id.,  674;  39  MS.  Comp.  Dec,  803,  Nov.  27, 
1906;  45  id.j  1722,  June  6, 1908;  63  id.,  914,  Nov.  29, 1912.) 
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It  appears,  however,  that  the  envelopes  in  this  case  were  pur- 
chased from  the  appropriation  "  Contingencies,  headquarters  of  mili- 
tary departments,"  which  provides: 

"  For  contingent  expenses  at  the  headquarters  of  the  several  mili- 
tary divisions  and  departments,  including  the  staff  corps  serving 
thereat,  being  for  the  purchase  of  the  necessary  articles  of  office,  toilet, 
and  desk  furniture,  bmding,  maps,  technical  books  of  reference,  pro- 
fessional and  technical  newspapers  and  periodicals,  and  police  uten- 
sils, to  be  allotted  by  the  Secretary  of  War,  and  to  be  expended  in  the 
discretion  of  the  several  military  division  and  department  command- 
ers, seven  thousand  five  hundred  dollars,"  (Act  of  Mar.  3,  1911,  36 
Stat,  1037.) 

In  cases  identical  with  this  it  has  been  hefld  that  the  above  appro- 
priation authorizes  the  purchase  of  envelopes  in  any  manner  ap- 
proved by  the  department  commander,  notwithstanding  the  laws 
hereinbefore  quoted.  (18  Comp.  Dec.,  998 ;  62  MS.  Comp.  Dec.,  1141, 
Sept.  12,  1912.) 

The  department  commander  has  approved  the  payments  now  under 
consideration,  and,  in  view  of  the  fact  that  such  payments  have  here- 
tofore been  sanctioned  by  this  office,  these  items  will  now  be  allowed 
upon  revision.  But  I  can  not  concur  in  the  construction  placed  by 
my  predecessor  upon  the  language  of  the  appropriation  "  Contingen- 
cies, headquarters  of  military  departments,"  supra. 

Congress  has  enumerated  in  said  appropriation  the  classes  of  arti- 
cles for  which  it  is  available.  And  I  think  the  discretion  therein 
conferred  upon  the  division  or  department  commanders  is  as  to  when 
said  articles  are  needed  and  as  to  the  quality,  quantities,  etc.,  to  be 
purchased.  I  do  not  think  said  discretion  can  properly  be  regarded 
as  authorizing  a  purchase  otherwise  prohibited  by  law. 

The  headquarters  of  a  military  department  is  clearly  a  branch  of 
the  service  coming  under  the  jurisdiction  of  an  executive  department 
or  Government  establishment  within  the  meaning  of  the  above- 
quoted  provisions  of  the  act  of  June  26,  1906,  and  unless  there  is 
something  in  the  language  of  the  appropriation,  supra^  to  exempt 
this  service  from  the  operation  of  said  provisions,  they  must  be  held 
to  apply  and  to  prohibit  the  purchase  of  envelopes  for  said  service 
(except  in  case  of  exigencies)  in  any  other  manner  than  under  con- 
tracts made  by  the  Postmaster  General.  I  see  nothing  in  the  lan- 
guage of  said  appropriation  to  indicate  that  Congress  intended  such 
an  exemption. 

As  hereinbefore  stated,  credit  will  be  allowed  for  payments  hereto- 
fore made  from  this  appropriation  in  accordance  with  the  practice 
heretofore  sanctioned  by  this  office,  but  hereafter  the  provisions  of  the 
act  of  June  26, 1906,  mpra^  relative  to  the  purchase  of  envelopes  will 
be  held  to  apply  to  all  envelopes  hereafter  required  for  use  at  head- 
quarters of  military  departments. 
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ADBZTZOHAL  PAY  TO  EHLISTEB  MEN  IN  THE  NAVY  DETAIKED  IN  THE 
SEHVICE  APTEH  EZPIEATION  OP  ENLISTMENT  PEEIOD. 

An  enlisted  man  in  the  Navy  detained  in  the  service  for  five  days  after  expira- 
tion of  enlistment  period,  while  on  board  an  Army  transport  en  route  from 
Cavite,  P.  I.,  to  San  Francisco,  Gal.,  for  discharge,  is  not  entitled  to  one- 
qnarter  additional  pay  provided  by  section  1422,  Revised  Statutes,  as 
amended  by  act  of  March  3,  1875  (18  Stat,  484). 

Aisistant  Comptroller  Warwick  to  Paymaster  James  P.  Huts,  United  States  Navy, 
July  22,  1918: 

I  have  received  through  the  Secretary  of  the  Navy  your  letter  of 

June  13,  1913,  requesting  a  decision,  as  follows: 

"  1.  I  respectfully  reauest  your  decision  as  to  whether  or  not 
George  Edwin  Purtell,  cnief  gunner's  mate,  United  States  Navy,  is 
entitled  to  be  paid  one-fourth  additional  pay  for  the  period  inter- 
vening between  expiration  of  enlistment  and  discharge,  June  8, 
1913,  to  June  12,  1913,  both  inclusive^  on  account  of  being  detained  . 
in  the  service,  for  the  period  in  question  as  '  essential  for  the  public 
interests '  under  section  1422  of  the  Revised  Statutes. 

"  2.  Purtell  enlisted  at  Boston,  Mass.,  June  9,  1909,  to  serve  four 
years.  On  expiration  of  enlistment  he  was  on  board  the  United 
States  transport  (Army)  Logan^  en  route  from  the  U.  S.  S.  A  4^  at 
Cavite,  P.  I.,  to  the  receiving  ship  at  Mare  Island,  Cal.,  for  discharge. 

"  3.  The  order  from  the  commanding  officer  was  to  pay  off  and  dis- 
charge from  the  books  of  the  receiving  ship  Greorge  E.  !Purtell,  chief 
gunner's  mate,  United  States  Navy. 

•  *  V  «  *  *  * 

"5.  It  is  not  clear  which  commanding  officer  should  furnish  the 
pay  officer  with  the  certificate  that  Purtell  was  detained  by  such 
commanding  officer  under  the  provisions  of  section  1422,  Revised 
Statutes,  as  amended  *  *  *.  Should  this  certificate  be  furnished, 
by  the  commanding  officer  of  the  U.  S.  S.  A  4,  the  vessel  to  which 
Purtell  belonged  while  on  the  Asiatic  station,  or  by  the  commanding 
officer  of  the  receiving  ship  at  Mare  Island,  the  vessel  on  which  Pur- 
tell was  serving  at  the  time  of  discharge,  June  12,  1913  ?  " 

Section  1422,  Revised  Statutes,  as  amended  by  the  act  of  March  3, 
1875  (18  Stat,  484),  provides: 

"  That  it  shall  be  the  duty  of  the  commanding  officer  of  any  fleet, 
squadron,  or  vessel  acting  singly,  when  on  service,  to  send  to  an 
Atlantic  or  to  a  Pacific  port  of  the  United  States,  as  their  enlistment 
may  have  occurred  on  either  the  Atlantic  or  Pacific  coast  of  the 
United  States,  in  some  public  or  other  vessel,  all  petty  officers  and 
persons  of  inferior  ratings  desiring  to  so  there  at  the  expiration  of 
their  terms  of  enlistment,  or  as  soon  thereafter  as  may  be,  unless, 
in  bis  opinion,  the  detention  of  such  persons  for  a  longer  period 
should  be*  essential  to  the  public  interests,  in  which  case  he  may  de- 
tain them  or  any  of  them  until  the  vessel  to  which  they  belong  shall 
return  to  such  Atlantic  or  Pacific  port,  *  *  *  and  that  all  per- 
sons sent  home  or  detained  by  a  commanding  officer,  according  to  the 
provisions  of  this  act,  shall  be  subject  in  all  respects  to  the  laws 
and  regulations  for  the  government  of  the  Navy  until  their  return 
to  an  Atlantic  or  Pacific  port  and  their  regular  discharge;  and  all 
persons  so  detained  by  such  officer,  or  reentering  to  serve  until  the  re- 
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turn  to  an  Atlantic  or  Pacific  port  of  the  vessel  to  which  they  belong, 
shall  in  no  case  be  held  in  service  more  than  thirty  days  after  their 
arrival  in  said  port;  and  that  all  persons  who  shall  be  so  detained 
beyond  their  terms  of  enlistment,  or  who  shall,  after  the  termination 
of  their  enlistment,  voluntarily  reenter  to  serve  until  the  return  to 
an  Atlantic  or  Pacific  port  of  the  vessel  to  which  they  belong  and 
their  regular  discharge  therefrom,  shall  receive  for  the  time  during 
which  they  are  so  detained,  or  shall  so  ser\'e  beyond  their  original 
terms  of  enlistment,  an  addition  of  one-fourth  of  their  former 
pay.     *     *    *" 

I  do  not  think  that  Chief  Gunner's  Mate  Purtell  is  entitled  under 
this  statute  to  one-fourth  additional  pay  for  the  five  days  spent  on 
board  the  Army  transport  between  the  termination  of  his  enlistment 
and  his  discharge.  The  statute  makes  it  the  duty  of  the  commanding 
officer  of  a  vessel  on  which  an  enlisted  man  is  serving  to  send  him 
to  the  United  States,  provided  he  desires  to  go,  in  some  public  or 
other  vessel  "at  the  expiration  of  his  (their)  enlistment  or  as  soon 
thereafter  as  may  be,  unless,  in  his  opinion,  the  detention  of  such 
person  for  a  longer  period  should  be  essential  to  the  public  interests." 
Here  are  two  alternatives  provided :  First,  to  return  the  man  to  the 
United  States  at  the  expiration  of  his  enlistment  or  as  soon  there- 
after as  may  be,  and,  second,  when  his  services  are  essential  to  the 
public  interests  to  detain  him  in  the  service.  The  commanding  officer 
in  this  case  acted  upon  the  first  alternative  and  sent  Purtell  to  the 
United  States  by  an  Army  transport  and  before  the  expiration  of 
his  enlistment.  The  second  alternative  of  detaining  him  in  the  service 
was  evidently  not  deemed  essential  to  the  public  interests. 

During  the  five  days  for  which  the  one-fourth  additional  pay  is 
claimed  Purtell  was  not  performing  the  duties  of  his  rating,  but  was 
traveling  home  for  discharge  as  a  passenger  on  an  Army  transport. 

I  am  of  opinion  that  it  is  not  within  the  meaning  of  section  1422, 
supra,  to  provide  additional  pay  to  an  enlisted  man  in  such  a  status. 
T  therefore  advise  you,  from  the  facts  stated,  that  Purtell  is  not  en- 
titled to  the  additional  pay. 

In  reply  to  your  question  as  to  what  commanding  officer  should 
make  the  certificate  in  cases  of  detention,  I  have  to  advise  you  that 
the  commanding  officer  by  whose  orders  the  detention  is  made  is  the 
proper  officer  to  certify  to  the  detention. 


PAY  OF  EMPLOYEE  WHO  EETTJBNS  TO  DTTTY  PRIDE  TO  EXPIEATIOIT  OF 

LEAVE  WITHOUT  PAY. 

An  employee  who  Is  granted  leave  without  pay  for  a  certain  period  and  who 
returns  to  duty  prior  to  expiration  of  said  leave  is  not  entitled  to  pay  for 
any  period  prior  to  the  date  he  actually  reports  for  duty. 

Assistant  Comptroller  Warwick  to  George  W.  Evans,  July  23,  1912: 

I  am  in  receipt  of  your  letter  of  July  21,  1913,  inclosing  a  voucher 

in  favor  of  Harry  H.  Kalupy,  a  clerk  in  the  Indian  Office,  Washing- 
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ton,  D.  C,  for  services  rendered  from  July  13,  1913,  to  July  15,  1913, 
inclusive,  three  days,  at  $1,000  per  annum,  or  $8.33.  You  request  my 
decision  whether  or  not  you  are  authorized  to  pay  said  voucher. 

Accompanying  the  voucher  is  a  written  statement  by  the  Commis- 
sioner of  Indian  Affairs,  in  which  he  says  that  this  clerk  was  granted 
leave  of  absence,  without  pay,  from  July  7  to  July  15, 1913,  inclusive, 
but  that  he  returned  to  duty  on  Monday,  July  14, 1913.  He  also  says 
that  he  should  be  paid  from  and  including  Sunday,  July  13,  1913. 

This  employee's  absence  for  a  part  of  the  period  granted  must  be 
treated  as  leave  that  expired  on  the  day  preceding  the  day  he  re- 
lumed to  duty,  and  not  as  leave  previously  fixed  to  expire  on  a 
certain  day.  Therefore  all  days  are  counted  in  the  leave  from  the 
time  he  went  away  mitil  he  reported  for  duty. 

AVhere  permission  has  been  previously  granted  to  a  clerk  to  be 
absent  for  a  specific  period  of  time,  no  Sunday  or  holiday  immedi- 
ately following  the  last  day  of  such  leave  is  ordinarily  charged  to 
leave.  This  is  upon  the  assumption  that  if  the  public  office  had  not 
been  closed  on  said  day  the  clerk  would  have  reported  for  duty ;  but 
in  this  case  no  such  presumption  arises,  for  he  was  to  be  absent  both 
Sunday  and  Monday.  The  evidence  shows  that  he  reported  for  duty 
Monday,  the  14th.  Therefore,  he  is  entitled  to  pay  from  that  date. 
(See  decision  of  this  office,  dated  June  28, 1913,  65  MS.  Dec,  1723.) 

ESIXBirB8£l[SHT  OF  SPECIAL  COMiaSSIONEB  IN  THE  CTTSTOXS  SEEVICE 
OH  DUTY  IN  A  FOREIGN  COITNTKY  FOE  EXPENDITTTRES  MADE  F&OX 
PERSONAL  F17ND8  FOR  STATIONERY. 

A  special  commfasioner  of  the  customs  service  purchased  stationery  suppUes 
for  use  in  his  office  from  personal  funds :  Held,  That  he  is  entitled  to  reim- 
bursement for  amount  so  expended  where  an  exigency  existed,  and  that 
section  3683  of  the  Revised  Statutes  does  not  apply  to  the  appropriation 
"Collecting  the  revenue  from  customs''  from  which  reimbursement  is 
made. 

The  amounts  deducted  from  appropriation  "Collecting  the  revenue  from  cus- 
toms*' and  added  to  the  appropriation  "Contingent  expenses.  Treasury 
Department  stationery,  1913,"  has  not  lost  its  identity  and  character  as 
an  appropriation  for  general  expenses  of  the  customs  service,  and  section 
3683  of  the  Revised  Statutes  does,  not  apply  to  same. 

Comptroller  Downey  to  8.  R.  Jacobs,  July  24,  1913: 

I  have  received  your  letter  of  the  22d  instant,  requesting  a  decision, 
as  follows: 

"There  is  transmitted  herewith  a  voucher  of  L.  M.  Rowland, 
q)ecial  commissioner,  Paris,  France,  covering  his  salary  and  expenses 
for  the  month  of  June,  1913,  which  has  been  approved  for  $546.15, 
payable  out  of  the  appropriation  '  Detection  and  prevention  of  frauds 
upon  the  customs  revenue,  1913,'  and  transmitted  to  me  for  payment. 
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"Included  in  said  voucher  are  the  following  items: 

Francs. 

"  June  14.  BUI  of  OHver  Typewriter  Co.  for  Hotchkiss  fasteners 4. 00 

"June  26.  Paid  for  office  stationery 112.90 

"  June  27.  Paid  for  carbon  pai>er  for  office 70.  50 

" The  appropriation  'Contingent  expenses,  Treasury  Department, 
stationery,  1913,'  reads  in  part  as  follows: 

"'For  stationery  for  the  Treasury  Department  and  its  several 
bureaus  and  offices,  $60,000;  and,  in  addition  thereto,  sums  amount- 
ing to  $86,150  shall  be  deducted  from  other  appropriations  made  for 
the  fiscal  year  1913,  as  follows: 

"'Collecting  the  revenue  from  customs,  $37,300  *  *  *  and  said 
sums  so  deducted  shall  be  credited  to  and  constitute,  together  with 
the,  first-named  sum  of  $50,000,  the  total  appropriation  for  stationery 
for  the  Treasury  Department  and  its  several  bureaus  and  offices  for 
the  fiscal  year  1913/ 

"  The  appropriation  on  '  Detection  and  prevention  of  frauds  upon 
the  customs  revenue '  is  really  a  subhead  of  the  appropriation  '  Col- 
lecting the  revenue  from  customs,'  as  the  law  provides  an  indefinite 
appropriation  not  to  exceed  $200,000  for  detection  and  prevention  of 
frauds  upon  the  customs  revenue,  to  be  paid  from  the  appropriation 
for  collecting  the  revenue  from  customs.  It  would  appear,  there- 
fore, that  the  charges  for  stationery  in  Special  Commissioner  How- 
land's  account  should  be  paid  from  the  appropriation  'Contingent 
expenses.  Treasury  Department,  stationery,  1913.'  The  acting  super- 
vising agent  insists  that,  in  view  of  the  fact  that  Mr.  Rowland  is 
stationed  in  a  foreign  country,  the  charges  be  allowed  to  stand  as 
charges  against  the  appropriation  'Detection  and  prevention  of 
frauds  upon  the  customs  revenue,  1913.' 

"  The  voucher  is  therefore  submitted  for  your  decision  as  to  whether 
I  am  authorized  to  pay  the  charges  for  stationery  out  of  the  appro- 
priation '  Detection  and  prevention  of  frauds  upon  the  customs  reve- 
nue, 1913.' 

"  Attention  is  invited  to  the  fact  that  the  bill  of  Th.  Ballu,  112.90 
francs,  for  stationery,  contains  charges  aggregating  13  francs  for 
cards  and  plates.  In  a  memorandum  accompanying  the  voucher  Mr. 
Rowland  states: 

'"These  charges  are  for  my  cards  as  special  commissioner,  of 
which  I  submit  a  sample.  They  are  only  used  by  me  in  the  perform- 
ance of  my  official  duties,  and  I  hope  that  this  expenditure  will  be 
approved  by  the  department.' 

"  Your  decision  is  ret^uested  as  to  whether  the  charge  for  cards  can 
be  paid  from  either  the  appropriation  '  Detection  and  prevention  of 
frauds  upon  the  customs  revenue,  1913,'  or  the  appropriation  '  Con- 
tingent expenses,  Treasury  Department,  stationery,  1913.'" 

The  stationery  appropriation  quoted  in  your  letter  consists,  first, 
of  the  $50,000  appropriated  for  the  Treasury  Department  and  its.sev- 
eral  bureaus  and  offices,  and  second,  of  various  sums  deducted  from 
lump-sum  appropriations  for  different  branches  of  the  service  ui^der 
said  department,  including  the  appropriation  "  Collecting  the  reve- 
nue from  customs."    The  sum  total  of  these  amounts  constitutes  the 
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total  appropriation  for  stationery  for  the  department,  including  these 
branches. 

Commissioner  Howland  is  an  officer  of  the  Customs  Service  whose 
salary  and  traveling  expenses  are  payable  out  of  the  appropriation 
for  the  detection  and  prevention  of  frauds  upon  the  customs  revenue, 
which  appropriation  is  deducted  and  set  apart  from  the  sum  appro- 
priated generally  for  collecting  the  revenue  from  customs.  (Act  of 
Aug.  24, 1912 ;  37  Stat.,  417,  434.)  A  part  of  this  general  appropria- 
tion has  thus  been  set  aside  for  the  purchase  of  stationery,  and  all 
stationery  purchased  for  this  branch  of  the  service  must  be  charged 
to  the  appropriation  thus  made.  (Decision  of  Nov.  15, 1912 ;  63  MS. 
C<Mnp.  Dec.,  686.) 

Ordinarily  an  officer  who  is  not  authorized  to  disburse  public 
money  should  not  supply  himself  with  stationery,  or  other  like  arti- 
cles, from  his  own  funds;  but  should  obtain  them  in  the  manner  regu- 
larly provided  by  law  and  through  regular  channels.  It  is  well  set- 
tled, however,  that  an  officer  may,  in  an  emergency,  where  the  articles 
are  needed  for  immediate  use,  and  the  regular  source  of  supply  is  not 
available,  purchase  such  articles  from  his  personal  funds  and  secure 
reimbursement  from  the  proper  appropriation,  subject,  of  course,  to 
proper    certification    and    approval    of   the    voucher.      (8    Comp. 

The  usual  certificate  of  urgent  and  unforeseen  public  necessity  for 
these  purchases  is  appended  to  the  voucher.  If  the  items  shall  be 
properly  approved  as  a  charge  against  the  stationery  appropriation 
you  are  authorized  to  pay  them  from  that  appropriation,  after  first 
deducting  the  charge  for  plate  and  cards  of  the  special  commissioner, 
which  are  not  proper  charges  against  the  Government.  (10  Comp. 
Dec.,  606.) 

The  decision  of  November  15,  1912,  supra^  held  that  the  collector 
of  internal  revenue  at  Atlanta,  Ga.,  was  not  entitled  to  reimburse- 
ment for  the  expense  of  stationery  purchased  by  him  under  an 
exigency  of  the  service,  because  stationery  for  his  service  is  now  ap- 
propriated for  under  the  contingent  appropriation  for  the  Treasury 
Department,  in  the  same  manner  as  the  stationery  for  the  Customs 
Service,  set  forth  above,  and  no  written  order  for  this  purchase  had 
been  made  by  the  head  of  his  department  as  required  by  section  3683 
of  the  Revised  Statutes. 

The  same  reasons  apply  to  this  case,  and  if  the  decision  is  correct 
a  like  conclusion  must  be  reached ;  but  I  do  not  so  interpret  the  law 
of  the  case. 

It  is  true  that  a  certain  part  of  the  appropriation  for  the  expense 
of  collecting  customs  revenues  has  been  set  apart  for  the  purchase  of 
stationery,  and  has  been  combined  with  the  stationery  appropria- 
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tion  of  the  Treasury  Department  proper,  which  is  designated  by  the 
appropriation  act  as  a  contingent  appropriation.  It  does  not  fol- 
low, however,  that  the  fund  thus  set  apart  has  lost  its  identity  and 
character  as  an  appropriation  for  general  expenses  of  the  Customs 
Service,  which  is  not  a  contingent  fund  within  the  meaning  of  sec- 
tion 3683  of  the  Revised  Statutes. 

The  provisions  for  stationery  of  the  department  proper  and  its 
various  outside  bureaus  and  offices  were  probably  combined  for  the 
purpose  of  bringing  all  purchases  together  under  the  contracts  and 
schedules  of  the  General  Supply  Committee,  and  purchases  should 
be  made  accordingly  wherever  practicable ;  but  the  statute  providing 
for  such  contracts  also  provides  for  purchases  under  public  exigencies 
requiring  immediate  delivery,  and  under  such  exigency  articles  may 
properly  be  purchased  in  open  market.  (Act  of  June  10,  1912; 
86  Stat,  631.) 

Subject  to  conditions  stated  above,  I  see  no  objection  to  the  allow- 
ance of  these  items  without  a  prior  written  order  of  the  head  of  the 
department  for  their  purchase;  and  the  decision  of  November  15, 
1912  (68  MS.  Oomp.  Dec.,  686),  is  modified  accordingly. 


PTTECHASE  07  STTPPLIES  FOE  THE  RECLAHATIOH  SERVICE. 

The  act  of  June  17,  1910  (36  Stat,  531),  relative  to  purchase  of  supplies  for 
executive  departments  and  other  establishments  in  Washington  is  not  ap- 
plicable to  the  field  force  of  the  Reclamation  Service. 

AMistant  ComptroUer  Warwick  to  C.  G.  Duganne,  July  24,  1913 : 

I  am  in  receipt  of  your  letter  of  July  19,  1913,  requesting  my  de- 
cision of  a  question  therein  stated,  as  follows : 

"  Herewith  is  a  voucher  in  favor  of  the  Yawman  &  Erbe  Manu- 
facturing Co.  for  $16.75,  covering  the  purchase  of  one  vertical  filing 
section,  without  locks.  No.  60,  together  with  a  letter  from  the  Director 
of  the  Reclamation  Service  advising  me  of  the  reason  for  making 
the  purchase  and  his  approval  of  same. 

"  I  am  in  doubt  as  to  my  authority  for  paying  the  voucher,  because 
of  disallowances  made  in  my  accounts  by  the  Auditor  for  the  Interior 
Department  in  connection  with  similar  purchases,  and  I  respectfully 
request  your  decision  as  to  whether  or  not  the  provisions  of  section  4 
of  the  act  of  June  17,  1910  (36  Stat.,  531),  apply  to  purchases  made 
by  the  Reclamation  Service  here  in  Washington." 

The  act  of  June  17, 1910  (36  Stat,  531),  is  limited  in  its  scope  and 
application  to  "the  executive  departments  and  other  Government 
establishments  in  Washington"  (see  decisions  of  this  office  dated 
June  20,  1913,  19  Comp.  Dec,  834,  and  July  7,  1913,  20  id.,  4),  and 
therefore  has  no  application  to  the  Reclamation  Service,  which  is 
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not  a  department  or  establishment  of  the  Government  in  Washington, 
but  a  field  service.    (11  Comp.  Dec,  595;  13  id.,  733.) 

The    voucher    submitted,    therefore,    if   otherwise    correct,    may 
properly  be  paid  by  you. 


PATicBirr  uiniEE  a  poweb  of  attorkey  oiyev  bt  a  coktkactob 

WHO  HAS  GONE  IHTO  BAHKBTTPTOT. 

The  holder  of  a  power  of  attorney  Is  not  authorized  to  receive  checks  for 
amounts  due  his  principal  who  has  gone  into  Ixanlcruptcy  and  for  whom  a 
receiver  has  been  appointed,  but  such  checlcs  must  be  made  to  the  receiver. 

ComptroUer  Downey  to  the  Public  Printer,  July  25,  laiS: 

I  have  your  letter  of  July  19, 1913,  requesting  a  decision  indicating 
the  party  to  whom  payment  should  be  made  where  a  receiver  in 
bankruptcy  has  been  appointed  for  a  contractor,  and  a  power  of  at- 
torney has  been  given  by  the  contractor  to  another  person  to  receive 
checks  for  certain  supplies  furnished  under  the  contract. 

You  state  the  facts  as  follows : 

"Certain  contracts  were  entered  into  with  the  Universal  Supply 
Co.  for  furnishing  specific  items  of  material  and  paper  for  the  public 
printing  and  binding^  and  orders  were  placed  with  the  contractor 
amounting  to  approximately  $3,000.  Complete  delivery  was  made 
on  some  of  the  orders  and  partial  delivery  made  on  others. 

"Under  date  of  January  21,  1913,  the  Government  Printing  Office 
received  notice  from  a  firm  of  lawyers  stating  that  a  trustee  was 
about  to  be  elected  and  requesting  that  payments  be  made  to  Mr. 
Robert  S.  Conklin  as  receiver.  The  letter  was  accompanied  by  a 
form  of  petition  in  bankruptcy  indicating  that  the  Howe  Scale  Co. 
had  petitioned  the  court  to  have  the  Universal  Supply  Co.  adjudi- 
cated an  involuntary  bankrupt.  This  petition  gives  evidence  of  bear- 
ing date  the  16th  day  of  October,  1912.  The  date  and  month  in 
the  body  of  the  petition  has  been  stricken  out  and  the  month  of  Sep- 
tember inserted,  leaving  the  date  blank. 

"  Under  date  of  October  9,  1912,  power  of  attorney  was  given  to 
Mr.  Robert  W.  Post,  treasurer  of  the  Westport  Paper  Co.,  a  corpora- 
tion organized  under  the  laws  of  the  State  of  Connecticut  and  doing 
business  in  the  town  of  Westport,  Conn.,  constituting  and  appoint- 
ing him  a  true,  sufficient,  and  lawful  attorney  to  receive  from  the 
Public  Printer  all  checks  payable  to  the  Universal  Supply  Co.  for 
four  cars  of  binder's  board  to  be  shipped  by  the  Westport  Paper  Co. 
on  Government  orders  6131  and  6648,  issued  in  favor  of  the  Uni- 
versal Supply  Co. 

"  The  Universal  Supply  Co.  subsequently  became  a  defaulting  con- 
tractor, and  under  the  terms  of  their  contract  the  Public  Printer 
was  authorized  to  purchase  suitable  stock  in  the  open  market,  charg- 
ing the  original  contractor  with  any  excess  cost  that  might  be  in- 
curred on  account  of  such  action.    Purchases  were  made  in  the  open 
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market  at  an  excess  expense  to  the  Government  of  approximately 
$198.27.  The  president  of  the  Universal  Supply  Co.  died,  and  the 
receiver  in  bankruptcy  in  settling  the  affairs  of  the  Universal  Supply 
Co.  does  not  raise  any  question  regarding  the  deductions  made  by 
the  Government  on  account  of  excess  expense  in  obtaining  suitable 
stock  because  of  the  default  of  the  contractor,  but  does  raise  a  ques- 
tion as  to  paving  the  Westport  Paper  Co.  the  sum  of  $622.02,  under 
the  power  of  attorney  given  to  Mr.  Robert  W.  Post  as  its  treasurer, 
under  date  of  October  9,  1912,  stating  that  the  power  of  attorney 
was  given  subsequent  to  the  filing  of  the  petition  in  bankruptcy 
although  prior  to  the  appointment  of  a  receiver. 

"  The  total  sum  of  $2,781.91  is  due  and  pavable  on  account  of  these 
contracts,  and  this  sum  is  being  held  by  tlie  Government  Printing 
Office  pending  your  decision  as  to  whether  $622.02  should  be  paid  to 
Mr.  Robert  W.  Post,  treasurer  of  the  Westport  Paper  Co.,  under  the 
power  of  attorney  given  by  Mr.  John  L.  St.  John,  president  of  the 
Universal  Supply  Co.,  under  date  of  October  9,  1912,  and  $2,159.89 
should  be  paid  to  Mr.  Robert  S.  Conklin  as  receiver  in  bankruptcy 
of  the  Universal  Supply  Co.,  or  whether  a  check  for  the  entire  sum 
of  $2,781.91  should  be  drawn  in  favor  of  the  Universal  Supply  Co. 
and  forwarded  to  Mr.  Robert  S.  Conklin  as  receiver  in  bankruptcy." 

There  have  been  submitted  no  papers,  and  your  inquiry  will  have 
to  be  answered  with  respect  to  the  facts  as  they  are  set  forth  by  you. 

The  payment  of  the  proper  amount  due  under  the  contract  should 
be  made  to  the  receiver  in  bankruptey  on  the  filing  with  you  of  a 
certified  copy  of  the  court's  decree  appointing  the  receiver  and 
authorizing  him  to  receive  payment  of  moneys  due  or  to  become  due 
the  bankrupt,  and  showing  also  that  the  receiver  has  qualified  as 
such. 

The  bankruptcy  act  of  July  1, 1898  (30  Stat.,  562),  as  amended  by 
the  acts  of  1903  and  1910  (32  Stat,  800;  36  Stat.,  842),  makes  void- 
able a  preference  given  within  four  months  of  the  filing  of  the  peti- 
tion or  after  the  filing  thereof  and  before  the  adjudication. 

It  is  for  the  court  to  determine  whether  the  power  of  attorney  gives 
a  preference,  and  particularly  as  in  connection  therewith  the  holder 
appears  to  have  furnished  goods.  Whether  these  goods  were  sent 
the  Government  after  the  bankruptcy  and  under  an  arrangement  be- 
tween the  parties  made  before  or  after  the  bankruptey  is  not  clear, 
but  so  far  as  concerns  the  Government  they  were  furnished  under 
the  contract  by  the  contractor  and  payment  goes  to  the  receiver  in 
bankruptcy. 

Such  rights  as  the  holder  of  the  power  of  attorney  may  claim  are 
properly  asserted  against  the  bankrupt's  estate  in  the  court  having 
jurisdiction  of  the  proceedings,  and  the  power  of  attorney  does  not 
authorize  you  to  deliver  the  checks  as  therein  provided  for  and  as 
against  the  receiver  in  bankruptcy.  (See  also  sections  8477  and  3737 
of  the  Revised  Statutes.) 
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UGHT  ALLOWAVCE  TO  OmCXBS  Of  THE  ABXT— T&AH8P0&TATX0V  Of 
BAGGAGE  07  07FICEB8  OF  THE  ABXT  TBAVELIirG  IH  A  XILEAGE 
STATUS. 

An  (^cer  of  the  Army  on  duty  in  a  foreign  country  as  military  attach^  who 
occupies  six  rooms  as  quarters  and  office  and  whose  authorized  allowance 
is  four  rcKHus  for  quarters  and  one  room  for  office  is  entitled  to  be  furnished 
necessary  electricity  for  light  not  exceeding  the  quantity  authorized  for  his 
allowance  of  rooms. 

An  officer  of  the  Army  who  is  paid  mileage  for  travel  performed  is  not  entitled 
to  reimbursement  for  expenses  incurred  by  him  for  transportation  of  per- 
sonal baggage,  1.  e.,  such  as  an  officer  usually  takes  with  him  on  a  mileage 
journey  for  the  performance  of  temporary  duty.  Paragraphs  1137  and  1153 
of  the  Army  Regulations  of  1010,  being  contrary  to  the  act  of  June  12,  1006 
(34  Stat,  246),  are  without  legal  force  or  effect. 

DeclsioB  by  Assistant  Comptroller  Warwick,  July  29,  1918. 

Samuel  G.  Shartle,  captain;  United  States  Army,  appealed  Janu- 
ary 9, 1913,  from  the  action  of  the  Auditor  for  the  War  Department 
in  settlement  No.  23652,  dated  June  18,  1912,  in  disallowing  certain 
items  in  his  disbursing  accounts  as  military  attach^  and  acting  quar- 
termaster, United  States  Army,  American  embassy  at  Berlin.  The 
several  items  will  be  stated,  considered,  and  passed  upon  in  their 
order  as  they  appear  in  the  settlement  : 

Voucher  6-B,  quarter  ended  March  31,  1911,  and  3,  4,  and  10-B, 
quarter  ended  June  30,  1911,  were  payments  to  the  Berliner  Elek- 
tricitats  Werke,  Berlin,  for  electric  light  furnished  for  the  quarters 
of  appellant  covering  the  period  from  February  18, 1911,  to  June  30, 
1911.  Payments  were  made  at  the  commercial  rate  for  the  light 
actually  used.  It  appears  that  appellant  occupied  quarters  at  Berlin 
consisting  of  six  rooms,  one  of  which  he  used  as  his  office,  and  that 
light  for  all  the  rooms  was  measured  by  1  meter.  The  auditor  dis- 
allowed $12.86  of  the  amount  paid  on  said  vouchers,  and  in  his  dis- 
allowance he  said : 

"  *  *  *  Officer  is  entitled  to  the  liffht  allowance  for  four  rooms 
as  quarters.  The  quantity  supplied  for  these  four  rooms  is  not 
measured  by  separate  meter  readings,  and  therefore  section  10  TS, 
Army  Eegulations,  1910,  third  paragraph,  applies,  which  entitles 
him  to  the  prescribed  allowance  for  four  rooms,  at  the  rate  of  6  cents 
a  kilowatt-hour  for  electricity.  Regarding  the  office  room,  there  io 
no  separate  meter  for  same,  and  in  this  case  the  prescribed  allow- 
ance as  per  section  1073,  Army  Regulations,  1910,  applies  also.  In 
view  of  the  foregoing  the  computation  for  fiscal  year  1911  is  as 
follows: 

K  W  H 

8  winter  months,  5  rooms,  at  20  K.  W.  H.  each '     800 

4  summer  months,  5  rooms,  at  12  K.  W.  H.  each 240 

Total   for  fiscal  year  19U 1,040 

at  0.0^=162.40. 


Digitized 


by  Google 


46  DECISIONS  OF   THE  COMPTBOLLBB. 

"  Officer  paid  from  July  1,  1910,  to  June  30,  1911,  for  light  of  his 
six  rooms,  as  follows : ' 

Voucher  2-B,  quarter  ending  Sept.  30,  1910 17. 2  K.  W.  H $1. 64 

Voucher  4-B,  quarter  ending  Sept.  30,  1910 33. 3  K.  W.  H 3. 18 

Voucher  1-B,  quarter  ending  Dec.  31,  1910 60.  2  K.  W.  H 6.  73 

Voucher  S-B,  quarter  ending  Dec.  31,  1910 100. 4  K.  W.  H 9. 56 

Voucher  5-B,  quarter  ending  Dec.  31,  1910 31.  2  K.  W.  H 2. 97 

Voucher  1-B,  quarter  ending  Mar.  31,  1911 153      K.  W.  H 14. 57 

Voucher  3-B,  quarter  ending  Mar.  31,  1911 148      K.W.H 14.09 

Voucher  5-B.  quarter  ending  Mar.  31,  1911 86      K.  W.  H 8. 19 

Voucher  6-B,  quarter  ending  Mar.  31,  1911 55      K.  W.  H 5. 24 

Voucher  4-B,  quarter  ending  June  30,  1911 63      K.  W.  H 6. 00 

Voucher  3-B,  quarter  ending  June  30,  1911 33      K.  W.  H 3. 14 

Voucher  10-B.  quarter  ending  June  30,  1911 10      K.  W.  H .  95 

790.  3  K.  W.  H 75. 26 

Ck)mputation  as  shown  above 62.40 

Overpayment 12. 8tt 

10  be  refunded. 

The  authorized  number  of  rooms  as  quarters  for  an  officer  of  the 
grade  of  captain  is  four. 

In  the  decision  of  this  office  of  March  16, 1912  (60  MS.  Comp.  Dec, 
1247),  it  was  said  and  held: 

"  In  the  present  case  it  appears  that  claimant  occupied  as  quarters 
his  own  house,  and  that  said  house  contained  more  rooms  than  are 
prescribed  by  law  as  the  authorized  allowance  of  quarters  for  an 
officer  of  his  rank.  Such  being  the  case,  the  Quartermaster's  Depart- 
ment was  authorized,  under  the  law  and  regulations,  to  supply  the 
heat  and  light  necessary  for  such  quarters  not  to  exceed  the  quantity 
prescribed  oy  paragraph  1053,  Anqy  Regulations  of  1908,  for  the 
number  of  rooms  to  which  his  rank  entitled  him," 

In  19  Comp.  Dec,  39G,  it  was  held,  quoting  the  syllabus,  that — 

"  Where  an  officer  of  the  Army  occupies  as  his  quarters  a  private 
residence  containing  a  CTeater  number  of  rooms  than  his  authorized 
allowance  of  quarters,  the  Quartermaster's  Department  is  authorized 
to  supply  the  neat  and  light  actually  necessary  for  the  quarters  occu- 
pied. But  the  quantity  of  fuel  and  illuminating  supplies  to  which  he 
IS  entitled  at  tne  expense  of  the  United  States  is  limited  to  the 
quantity  prescribed  by  regulations  as  the  allowance  for  the  number 
of  rooms  to  which  his  rank  entitles  him."  (See  also  decision  of 
Feb.  14,  1918,  in  the  accounts  of  Col.  John  L.  Clem,  quartermaster, 
United  States  Army.) 

The  electric  current  necessary  to  light  the  quarters  occupied  by 
appellant  was  measured  by  a  separate  meter,  and,  such  being  the 
case,  the  fact  that  the  quarters  consisted  of  more  than  four  rooms  is 
not  material.  It  is  shown  that  said  officer  did  not  consume  in  the 
entire  year  the  full  allowance  authorized  for  four  rooms.  The  au- 
ditor's action  as  respects  these  items  is  reversed,  and  the  amount  dis- 
allowed on  said  vouchers  will  be  passed  to  the  credit  of  the  disbursing 
officer. 
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Voucher  14r-B,  quarter  ended  March,  1911,  is  a  payment  of  $2.14 
to  appellant  himself  as  reimbursement  of  amount  paid  by  him  for 
transportation  of  baggage  on  a  journey  on  official  business  from 
Berlin  to  Dusseldorf,  Koln,  and  return,  for  which  the  officer  was 
paid  mileage  at  the  rate  of  7  cents  a  mile.  The  officer  certifies  that 
said  sum  was  actually  paid  from  his  personal  funds ;  that  the  charge 
is  correct;  that  it  was  impossible  to  procure  receipts  from  the  various 
railroad  agents  paid;  that  the  amount  of  baggage  did  not  exceed 
150  pounds ;  and  that  the  travel  was  necessary  in  the  public  service. 

In  his  disallowance  of  the  item  the  auditor  says : 

tt*  *  *  jjg  reimburses  himself  for  expenditures  for  railway 
transportation  of  personal  baggage  on  travel,  Berlin  to  Dusseldorf, 
Koln,  and  return.  According  to  mileage  voucher  No.  3273,  account 
of  Col.  George  R.  Smith,  he  was  paid  for  this  trip  from  March  11  to 
20, 1911,  797  miles,  at  7  cents=$65.79.  Officer's  attention  is  invited 
to  act  of  June  12, 1906  (34  Stat.,  246) ,  which  provides  in  part : 

" '  For  mileage  to  officers  *  ♦  ♦ :  Provided^  That  hereafter  offi- 
cers ♦  ♦  *  when  traveling  under  competent  orders  without 
troops  *  *  *  shall  be  paid  seven  cents  per  mile  and  no 
more    *     *     *•' 

"  In  view  of  the  fact  that  officer  was  traveling  on  a  mileage  status 
and  that  there  is  no  authority  of  law  for  any  additional  expense 
against  the  Government,  except  the  mileage  as  claimed  by  him,  the 
amount  paid  on  this  voucher  should  be  refunded. 

"  *  *  *  In  view  of  the  foregoing  reasons  credit  for  the  amount 
of  $2.14  is  now  disallowed." 

The  appellant  says: 

"Usually  the  baggage  carried  with  me  weighs  about  60  kilo- 
grams =  132  pounds,  which  is  within  the  allowance.  In  Germany  no 
^ggage  is  carried  free,  except  hand  bags.  The  rates  vary  with  the 
weights  and  distances.  In  the  case  in  question,  I  can  not  remember 
the  weight  of  my  baggage,  but  it  must  have  been  between  26  and  35 
kilograms,  the  first '  stuf e '  of  the  German  tariff.  The  distance  from 
Berlin  to  Koln  is  590  kilometers,  for  which  zone,  baggage  within 
the  first  *  stufe '  costs  3  marks.  The  side  trip  to  Unteriuss,  57  kilo- 
meters from  Lehrte,  would  have  cost  0.50  mark,  the  return  trips  the 
same,  making  7  marks.  Add  to  this  certain  authorized  and  fixed  sta- 
tion charges  for  handling  baggage,  the  total  would  amount  to  9 
marks." 

The  act  of  June  12,  1906  (34  Stat.,  246),  provides: 

"That  hereafter  officers,  active  and  retired,  when  traveling  under 
competent  orders  without  troops,  and  retired  officers  who  have  so 
traveled  since  March  third,  nineteen  hundred  and  five,  shall  be  paid 
seven  cents  per  mile  and  no  more;    *    *    *." 

Paragraph  1137,  Army  Regulations,  1910,  reads : 

"An  officer  drawing  mileage  is  entitled  to  free  transportation  for 
150  poimds  of  baggage.    If  his  ticket  does  not  cover  the  full  150 
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pounds,  the  Quartermaster's  Department  will  furnish  transportation 
lor  the  difference  as  excess  baggage." 

Paragraph  1153,  of  said  regulations,  reads: 

u  *  *  ♦  ^  officer  detailed  as  military  attache,  when  traveling 
oh  duty  in  foreign  countries,  may  carry  with  him  at  public  expense 
150  pounds  of  baggage,  including  the  quantity  which  is  carried  free 
by  the  various  transportation  lines.  The  cost  of  transporting  any 
personal  baggage  in  excess  of  the  150  pounds  thus  authorial  will 
not  be  paid  by  the  Quartermaster's  Department." 

Regulations  of  similar  import  have  been  in  operation  for  some 
years,  and  under  them  officers  traveling  in  a  mileage  status  have  had 
their  personal  baggage,  not  exceeding  the  weight  fixed,  transported  at 
public  expense  when  not  carried  free  by  the  carrier  upon  their  tickets. 
Such  regulations  received  the  sanction  of  this  office  in  decision  of 
November  22,  1912  (63  MS.  Comp.  Dea,  796,  805),  wherein  it  was 
held  that  a  military  attache  traveling  in  South  America  in  a  mileage 
status  was  entitled  to  have  his  personal  baggage,  not  exceeding  150 
pounds,  transported  at  Government  expense.  In  most  places  in  this 
country  150  pounds  of  personal  baggage  is  carried  free  by  the  car- 
rier over  whose  lines  the  ticket  runs.  The  practice  in  foreign  coun- 
tries seems  to  vary,  some  carrying  varying  amounts  free  of  charge 
and  others  carrying  none  at  all  except  what  may  be  carried  in  the 
hand.  The  appellant  states  that  in  Germany  no  baggage  is  carried 
free  except  hand  baggage. 

Mileage  is  an  allowance  in  the  nature  of  a  reimbursement  for  the 
expenses  of  travel  incurred  by  an  officer  traveling  under  competent 
orders  on  public  business.  The  law  says  that  an  officer  so  traveling 
shall  be  paid  seven  cents  a  TnJSie  amd  no  more.  Said  amount  is  in- 
tended to  and  does  cover  every  ordinary  and  reasonable  expense 
of  travel,  including  any  cost  of  transportation  of  personal  baggage, 
such  as  an  officer  traveling  in  a  mileage  status  usually  carries  with 
him.  To  transport  an  officer's  personal  baggage,  such  as  a  trunk  or 
grip  or  other  hand  baggage  such  as  he  may  take  with  him  on  a 
mileage  journey,  and  charge  the  same  against  the  United  States,  is 
to  give  the  officer  more  than  7  cents  a  mile ;  in  other  words,  it  is  giv- 
ing him  something  which  the  7  cents  a  mile  is  intended  to  cover. 
Any  cost  of  transportation  of  personal  baggage,  such  as  that  referred 
to,  must  be  borne  by  the  officer  out  of  his  mileage  allowance. 

The  regulation,  swpra^  is,  in  my  opinion,  not  only  not  in  pursuance 
of  law  but  is  contrary  to  law,  and  hence  is  without  legal  force  or 
effect.  The  payment  for  transportation  of  personal  baggage,  under 
the  circumstances,  must  be  disallowed.  The  decision  of  Novembei 
22,  1912  (63  MS.  Comp.  Dec,  796,  805),  in  so  far  as  it  conflicts  with 
the  views  here  expressed,  is  overruled. 
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PAT  OM  0FFICSK8  AST)  EHUSTED  MEN  OF  THE  AEXT  ON  THE  &ETI&ED 
LIST  WHEN  ON  DUTT  WITH  THE  O&OANIZED  lOLITIA. 

Officer!  and  enlisted  men  of  the  Army  on  the  retired  list  drawing  retired  pay 
and  allowances,  who  are  members  of  the  Organized  Militia  of  a  State, 
Territory,  or  the  District  of  Columbia,  are  not  entitled  to  be  paid  from  the 
fonds  allotted  to  a  State,  Territory,  or  the  District  of  Columbia  under 
section  1661,  Revised  Statutes,  for  participation  in  camps,  maneuvers,  etc. 

Enlisted  men  of  the  Army  on  the  retired  list,  drawing  retired  pay  and  allow- 
ances, who  are  members  of  the  Organized  Militia  of  a  State,  Territory,  or 
the  District  of  Columbia,  are  not  entitled  to  have  issued  to  them  clothing 
porchased  for  such  purpose  on  account  of  their  service  in  the  Organized 
MUitia. 

Assittant  Comptroller  Warwick  to  the  Secretary  of  War,  July  80,  1918: 

I  have  received  your  communication  of  the  l7th  ultimo  requesting 
my  decision  of  questions  presented  by  you,  as  follows : 

"(a)  Can  retired  officers  and  enlisted  men  of  the  United  States 
Army,  drawing  retired  pajr  and  allowances,  who  are  officers  and 
enlisted  nien  in  the  Organized  Militia,  be  paid  from  any  of  the 
Federal  funds  allotted  to  a  State  under  section  1661,  Revised  Statutes, 
for  participation  in  camps,  maneuvers,  etc.? 

"(6)  Can  retired  enlisted  men  of  the  United  States  Army,  draw- 
ing the  pay  and  allowances  for  such,  and  who  are  members  of  the 
Organized  Militia  of  a  State,  receive  the  benefits  of  section  13  of 
the  act  of  January  21,  1903,  as  amended  by  the  act  of  May  27,  1908? 

"(c)  If  retired,  officers  and  enlisted  men  of  the  United  States 
Army,  who  are  members  of  the  Organized  Militia,  can  not  receive 
both  retired  pajr  and  the  pay  of  their  grades  as  members  of  the 
Organized  Militia,  for  participation  in  camps  of  instruction,  etc., 
which  pay  can  they  receive"  f 

Section  1661  of  the  Revised  Statutes,  as  amended  by  section  1  of 
the  act  of  June  22,  1906  (34  Stat,  449),  provides: 

"That  the  sum  of  two  million  dollars  is  hereby  annually  appro- 
priated, to  be  paid  out  of  any  money  in  the  Treasury  not  otherwise 
appropriated,  for  the  purpose  of  providing  arms,  ordnance  stores, 
quartermaster  stores,  and  camp  equipage  for  issue  to  the  militia, 
such  appropriation  to  remain  available  until  expended." 

Section  14  of  the  act  of  January  21,  1903  (32  Stat,  777),  provides 
that  under  certain  conditions  named  in  the  statute — 

"  ♦  *  *  the  Secretary  of  War  is  authorized,  on  the  requisition 
of  the  governor  of  such  State  or  Territon^,  to  pay  to  the,  quarter- 
master general  thereof,  or  to  such  other  officer  or  the  militia  of  said 
State  as  the  said  ^vemor  may  designate  and  appoint  for  the  pur- 
pose, so  much  of  its  allotment  out  of  the  said  annual  appropriation 
under  section  sixteen  hundred  and  sixty-one  of  the  Revised  Statutes 
as  amended  as  shall  be  necessary  for  the  payment,  subsistence,  and 
transportation  of  such  portion  of  said  Organized  Militia  as  shall  en- 
gage in  actual  field  or  camp  service  for  instruction,  and  the  officers 
and  enlisted  men  of  such  militia  while  so  engaged  shall  be  entitled  to 
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the  same  pay,  subsistence,  and  transportation  or  travel  allowances 
as  officers  and  enlisted  men  of  corresponding  grades  of  the  Regular 
Army  are  or  may  hereafter  be  entitled  by  law,  and  the  officer  so 
designated  and  appointed  shall  be  regarded  as  a  disbursing  officer 
of  the  United  States,  and  shall  render  his  accounts  through  flie  War 
Department  to  the  proper  accounting  officers  of  the  Treasury  for 
settlement,  and  he  shall  be  required  to  give  good  and  sufficient  bonds 
to  the  United  States,  in  such  sums  as  the  Secretary  of  War  may 
direct,  faithfully  to  account  for  the  safe-keeping  and  payment  of  the 
public  moneys  so  intrusted  to  him  for  disbursement" 

Section  13  of  the  act  of  January  21,  1903  (32  Stat,  776),  as 
amended  and  reenacted  by  section  8  of  the  act  of  May  27,  1908  (36 
Stat*,  401),  provides: 

"  That  the  Secretary  of  War  is  hereby  authorized  to  procure,  by 
purchase  or  manufacture,  and  issue  from  time  to  time  to  the  Organ- 
ized Militia,  under  such  regulations  as  he  may  prescribe,  such  num- 
ber of  the  United  States  service  arms,  together  with  all  accessories 
and  such  other  accoutrements,  equipments,  uniforms,  clothing, 
equipage,  and  military  stores  of  all  kinds  required  for  the  Army  of 
the  United  States,  as  are  necessary  to  arm,  uniform,  and  equip  all  of 
the  Organized  Militia  in  the  several  States,  Territories,  and  the  Dis- 
trict of  Columbia,  in  accordance  with  the  requirements  of  this  act, 
without  charging  the  cost  or  value  thereof,  or  any  expense  connected 
therewith,  against  the  allotment  of  said  State,  Territory,  or  the  Dis- 
trict of  Columbia,  out  of  the  annual  appropriation  provided  by  sec- 
tion sixteen  hundred  and  sixty-one  of  the  Revised  Statutes  as 
amended,  or  requiring  payment  therefor     *     *     * 

"  When  the  Organized  Militia  is  uniformed  as  above  required,  the 
Secretary  of  War  is  authorized  to  fix  an  annual  clothing  allowance 
to  each  State,  Territory,  and  the  District  of  Columbia  for  each  en- 
listed man  of  the  Organized  Militia  thereof,  and  thereafter  issues  of 
clothing  to  such  States,  Territories,  and  the  District  of  Columbia 
shall  be  in  accordance  with  such  allowances,  and  the  governors  of  the 
States  and  Territories  and  the  commanding  general  of  the  militia  of 
the  District  of  Columbia  shall  be  authorized  to  drop  from  their  re- 
turns each  year  as  expended  clothing  corresponding  in  value  to  such 
allowance." 

Paragraph  53  of  the  Regulations  for  the  Organized  Militia,  1910, 
issued  by  the  War  Department,  reads : 

"  In  cases  where  a  clothing  allowance  has  been  granted  to  a  State 
under  the  provisions  of  section  13  of  the  militia  law,  the  requisitions 
for  clothing  under  that  law  must  be  limited  for  the  fiscal  year  to  a 
total  value  represented  by  $8.33^  per  man  of  the  enlisted  strength  of 
the  Organized  Militia,  as  shown  by  the  last  reports  of  inspections 
made  under  section  14  of  the  militia  law.  This  clothing  allowance 
includes  all  articles  mentioned  in  the  annual  clothing  allowance  for 
the  regular  service,  as  published  in  the  annual  War  Department 
order  m  regard  thereto,  including  ponchos,  but  does  not  include 
articles  pertaining  to  or  constituting  a  part  of  the  dress  or  f ull-dressj 
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uniforms,  except  dress  uniforms  for  Coast  Artillery  troops.  Full- 
dress  uniforms  and  all  articles  pertaining  thereto  must  he  requisi- 
tioned for  under  section  1661,  Revised  Statutes,  or  purchased  under 
section  17  of  the  militia  law. 

'*  States  and  Territories  for  which  the  Secretary  of  War  has  fixed  a 
clothing  allowance  will  be  notified  annually  of  that  fact  by  letter." 

Section  2  of  the  act  of  July  31, 1894  (28  Stat.,  205),  provides: 

''  No  person  who  holds  an  office  the  salary  or  annual  compensation 
attached  to  which  amounts  to  the  sum  of  two  thousand  five  hundred 
dollars  shall  be  appointed  to  or  hold  any  other  office  to  which  com- 
pensation is  attached  unless  specially  heretofore  or  hereafter  spe- 
cially authorized  thereto  by  law ;  but  this  shall  not  apply  to  retired 
officers  of  the  Army  or  Navy  whenever  they  may  be  elected  to  pub- 
lic office  or  whenever  the  President  shall  appoint  them  to  office  by  and 
with  the  advice  and  consent  of  the  Senate. 

Section  1765,  Revised  Statutes,  is  as  follows: 

"  No  officer  in  any  branch  of  the  public  service,  or  any  other  person 
whose  salary,  pay,  or  emoluments  are  fixed  by  law  or  regulations, 
bhall  receive  any  additional  pay,  extra  allowance,  or  compensation, 
in  any  form  whatever,  for  the  disbursement  of  public  money,  or  for 
any  other  service  or  duty  whatever,  unless  the  same  is  authorized  by 
law,  and  the  appropriation  therefor  explicitly  states  that  it  is  for 
such  additional  pay,  extra  allowance,  or  compensation." 

The  pay  of  officers  and  enlisted  men  of  the  Regular  Army  on  the 
retired  list  is  fixed  by  law. 

Section  1765,  with  others  relating  to  extra  or  additional  compensa- 
tion, have  been  before  the  accounting  officers  and  the  courts  in  many 
cases.  The  various  forms  of  second  employment  and  extra  duty  have 
been  considered.  A  large  number  of  cases  have  been  before  the  Su- 
preme Court  of  the  United  States.  In  1887,  in  the  case  of  United 
States  v.  Saunders  (120  U.  S.,  126),  it  was  held  that  the  purpose  of 
the  legislation  enacted  by  sections  1763,  1764,  and  1765  of  the  Re- 
vised Statutes,  was — 

"  ♦  *  ♦  to  prevent  a  person  holding  an  office  or  appointment 
for  which  the  law  provides  a  definite  compensation  by  way  of  salary 
or  otherwise,  which  is  intended  to  cover  all  the  services  which,  as  such 
officer,  he  may  be  called  upon  to  render,  from  receiving  extra  compen- 
sation, additional  allowances,  or  pay  for  other  services  which  may 
be  required  of  him,  either  by  act  of  Congress  or  by  order  of  the  head 
of  his  department,  or  in  any  other  mode,  added  to  or  connected  with 
the  regular  duties  of  the  place  which  he  holds;  but  that  they  have  no 
application  to  the  case  of  two  distinct  offices,  places,  or  employments, 
each  of  which  has  its  own  duties  and  its  own  compensation,  which 
offices  may  both  be  held  by  one  person  at  the  same  time." 

In  the  case  of  United  States  v.  King  (147  U.  S.,  676),  the  history 
of  this  legislation  was  set  forth,  and  the  following  language  was 
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quoted  with  reference  to  this  section  from  Converge  v.  United  States 
(21  How.,  463) : 

"  Thev  can  by  no  fair  interpretation  be  held  to  embrace  an  employ- 
ment which  has  no  affinity  or  connection,  either  in  its  character  or 
by  law  or  usage,  with  the  line  of  his  official  duty  and  where  the  serv- 
ice to  be  performed  is  of  a  different  character  and  for  a  different 
place,  and  the  amount  of  compensation  regulated  by  law." 

The  pay  and  allowances  of  the  militia  engaged  in  service,  as  con- 
templated by  section  14  of  the  act  of  January  21,  1903,  are  fixed  by 
statute.  For  this  reason  it  is  contended  that  within  the  meaning  of 
the  decision  in  the  Sauncjers  case  the  officer  or  enlisted  man  may  hold 
an  office  or  position  in  both  the  Regular  Army  and  the  Organized 
Militia,  and  that  each  office  or  position  has  its  separate  and  distinct 
duties  and  compensations  fixed  by  law.  But  whether  offices  or  posi- 
tions in  the  Regular  Army  under  the  authority  of  the  United  States 
and  in  the  Organized  Militia  under  the  authority  of  a  State,  are 
compatible  offices  or  positions,  presents  a  serious  question. 

In  a  decision  by  the  Comptroller  under  date  of  July  27,  1903  (26 
MS.  Comp.  Dec.,  302),  it  was  held  with  reference  to  employees  of  the 
executive  departments  at  Washington,  who,  while  on  annual  leave  of 
absence  with  pay,  performed  service  in  the  Organized  Militia  of  the 
District  of  Columbia,  that  they  could  be  paid  the  compensation  for 
such  service  in  addition  to  their  pay  in  the  departments.  In  that 
decision  it  was  said : 

"The  position  of  an  officer  or  employee  of  the  United  States  is 
distinct  from  that  of  an  officer  or  enlisted  man  of  the  Organized 
Militia.  The  places  bear  no  relation  to  each  other.  Their  duties 
have  no  connection  one  with  the  other  and  are  not  incompatible. 
Under  the  leave  system  which  obtains  in  the  departments,  bofli  posi- 
tions may  be  filled  by  one  and  the  same  person,  without  the  slightest 
interference  one  with  the  other." 

That  decisioft  is  not  a  precedent  governing  the  present  case  be- 
cause of  the  special  laws  providing  for  permission  being  granted  to 
Government  employees  serving  in  the  Organized  Militia  of  the  Dis- 
trict of  Columbia  to  be  absent  from  their  regular  duties  for  that  pur- 
pose (act  of  Mar.  1,  1889,  25  Stat.,  779),  and  also  because  of  the 
fact  that  the  District  of  Columbia  has  not  the  status  of  a  State  of  the 
Union,  being  subject  to  Federal  law  and  in  many  respects  under  the 
full  control  of  the  law-making  power. 

This  office  does  not  assume  to  decide  the  question  whether  or  not  a 
retired  officer  or  enlisted  man  of  the  Regular  Army  may  be  appointed 
to  or  hold  any  office  under  a  State  government,  or  be  an  officer  or 
enlisted  man  in  the  Organized  Militia  of  a  State,  and  be  paid  com- 
pensation by  the  State.  In  the  absence  of  a  Federal  law  prohibiting 
such  appointment  to  or  holding  of  such  an  office,  or  vacating  the  posi- 
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tion  in  the  Regular  Army,  there  is  no  objection  to  the  payment  of 
the  compensation  of  such  retired  oflScer  or  enlisted  man  of  the 
Regular  Army  from  the  appropriation  made  by  law  therefor. 

It  is  the  duty  of  this  office,  however,  when  the  question  is  pre- 
sentiid,  or  arises  in  the  settlement  of  accounts,  to  determine  whether 
the  appropriations  made  by  Congress  for  the  pay  of  the  Organized 
Militia  of  the  States  can  be  used  to  pay  any  officers  and  men  of  said 
militia  who  are  at  the  same  time  drawing  pay  from  the  United  States 
as  retired  officers  or  enlisted  men  of  the  Regular  Army. 

The  United  States  is  appropriating  over  $5,000,000  annually  for 
the  support  and  maintenance  of  the  Organized  Militia  of  the  several 
States  and  Territories.  These  appropriations,  so  far  as  they  relate 
to  pay,  are  disbursed  by  officers  bonded  to  the  United  States  and 
their  accounts  are  required  to  be  settled  by  the  accounting  officers  of 
the  Treasury.  All  militia  organizations  that  have  participated,  or 
shall  participate,  in  these  appropriations  are  subject  to  the  call  of 
the  President  of  the  United  States  without  further  enlistment,  and 
all  who  refuse  to  present  themselves  for  muster  are  subject  to  court- 
martial.  In  return  for  the  expenditure  made  by  the  United  States 
the  Organized  Militia  is  to  be  constantly  prepared  to  take  the  field 
at  any  time  at  the  call  of  the  President,  and  all  drills,  camps,  and 
maneuvers  are  for  the  purpose  of  keeping  them  in  a  condition  ready 
to  meet  the  requirements.  From  the  standpoint  of  the  United  States 
Government  the  purpose  of  arming,  equipping,  and  drilling  the 
Organized  Militia,  for  which  the  appropriations  are  spent,  is  to  have 
an  adequate  force  prepared  for  war.  The  Organized  Militia  is  the 
citizen  soldier  and  not  the  professional.  An  officer  of  the  Regular 
Army  who  has  been  retired  from  active  service  because  of  disability 
incident  to  the  service,  or  on  account  of  reaching  the  age  of  64  years, 
is  paid  by  the  United  States  during  the  remainder  of  his  life  a  com- 
pensation provided  by  law.  This  compensation  is  not  for  service  to 
be  performed  but  for  services  performed  before  retirement. 

The  act  of  February  2,  1901  (31  Stat,  748),  declares  the  officers 
and  enlisted  men  of  the  Army  on  the  retired  list  to  be  a  part  of  the 
Army  of  the  United  States.  By  section  1256  of  the  Revised  Stat- 
utes it  is  provided  that — 

"  Officers  retired  from  active  service  shall  be  entitled  to  wear  the 
uniform  of  the  rank  on  which  they  may  be  retired.  They  shall  con- 
tinue to  be  borne  on  the  Army  Register,  and  shall  be  subject  to  the 
rules  and  Articles  of  War,  and  to  trial  by  general  court-martial  for 
any  breach  thereof." 

Under  section  1259,  Revised  Statutes,  a  retired  officer  may  be  as- 
signed to  duty  at  the  Soldiers'  Home,  but  to  no  other  duty,  except 
that  he  may  be  detailed  to  serve  as  a  professor  in  any  college  upon 
his  own  application,  but  without  additional  pay. 
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By  section  7  of  the  act  of  March  2,  1899  (30  Stat,  979),  it  is  pro- 
vided : 

"  *  *  *  That  in  time  of  war  retired  officers  of  the  Army  may, 
in  the  discretion  of  the  President,  be  employed  on  active  duty,  other 
than  in  the  command  of  troops,  and  when  so  employed  they  shall 
receive  the  full  pay   and  allowances  of  their   grades.    *     *     * " 

Under  the  laws  cited  therein  and  for  the  reasons  set  forth  in  IC 
Comp.  Dec.,  87,  it  is  apparent  that  a  retired  enlisted  man  of  the 
Regular  Army  can  not  be  called  upon  for  service  of  any  kind,  and 
the  retired  pay  given  him  is  in  the  nature  of  a  pension.  Enlisted 
men  may  be  retired  after  30  years'  service  with  75  per  cent  of  the  pay 
and  allowances  of  the  rank  upon  which  they  are  retired.. 

Upon  careful  consideration  of  the  purposes  for  which  the  ap- 
propriations are  made  by  Congress  for  the  maintenance  of  the  Or- 
ganized Militia  ready  for  war,  I  do  not  believe  it  can  be  said  that 
h'uch  appropriations  were  intended  to  cover  the  full  pay  of  the  rank 
held  in  the  Organized  Militia  by  a  person  who  is  at  the  time  on  the 
retired  list  of  the  Regular  Army  of  the  United  States  and  receiving 
the  compensation  attached  to  the  latter  status.  If  an  officer  of  the 
Regular  Army  is  disabled  or  has  reached  the  age  of  64  years,  and 
been  retired  under  the  policy  of  the  law  to  have  the  active  list  of  the 
Army  composed  of  officers  who  are  ready  for  war  and  have  not  passed 
an  age  fixed  for  retirement,  it  is  not  to  be  assumed  that  his  service  in 
case  of  war,  through  the  Organized  Militia,  will  be  the  service  that 
the  United  States  wants,  nor  is  the  United  States  interested  in  his 
participation  with  the  militia  in  drills,  etc.  It  can  avail  itself  of  the 
service  of  such  a  retired  officer  under  the  existing  law  in  time  of  war. 

An  enlisted  man  of  the  Regular  Army,  retired  after  30  years* 
service,  has  usually  passed  the  age  limit  for  the  active  militia  of  the 
State.  It  may  be  fhat  his  service  with  the  Organized  Militia  of  the 
State  either  as  an  enlisted  man  or  as  an  officer  may  be  of  such  value 
as  to  be  paid  by  the  State,  but  it  is  not  a  service  that  is  contemplated 
by  the  appropriations  made  by  Congress  for  the  maintenance  of  the 
Organized  Militia. 

I  am  of  opinion,  therefore,  that  while  there  may  be  some  doubt 
whether  the  position  of  an  officer  in  the  Regular  Army  is  incom- 
patible with  that  of  an  officer  in  the  Organized  Militia,  so  that  the 
two  positions  could  not  be  held  by  one  person  at  the  same  time,  espe- 
cially in  view  of  the  fact  that  the  claim  of  the  United  States  on 
services  of  a  retired  Army  officer  is  paramount  to  that  of  a  State, 
I  do  not  think  it  is  necessary  for  this  office  to  decide  the  question. 
Nor  is  it  necessary  to  decide  the  similar  question  relating  to  the  status 
of  a  retired  enlisted  man  of  the  Regular  Army  when  serving  in  the 
Organized  Militia.  It  is  sufficient  to  hold  that  the  appropriations 
made  by  Congress  for  the  pay  and  allowances  of  officers  and  men  of 
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the  Organized  Militia  are  not  available  for  the  paynjent  of  retired 
officers  and  enlisted  men  of  the  Regular  Army  serving  in  said  Organ- 
ized Militia. 

Your  first  question  is  answered  in  the  negative. 

The  second  question  is  one  that  this  office  is  not  called  upon  to 
decide,  for  the  reason  that  section  13  of  the  act  of  January  21,  1903, 
as  amended  by  section  8  of  the  act  of  May  27,  1908,  authorizes  the 
Secretary  of  War  to  procure  by  purchase  or  manufacture  and  issue 
to  the  Organized  Militia  arms,  accouterments,  equipments,  uniforms, 
clothing,  equipage,  and  military  stores  of  all  kinds.  The  accounting 
for  the  use  of  such  property  as  may  be  so  purchased  is  regulated  by 
the  act  of  March  29,  1894  (28  Stat.,  47),  and  the  property  accounts 
do  not  come  to  the  accounting  officers  of  the  Treasury  for  settlement. 
It  is  sufficient  to  say  that  for  the  reasons  hereinbefore  stated  a  pur- 
chase of  clothing  for  the  purpose  of  issuing  it  to  an  enlisted  man  of 
the  Regular  Army  on  account  of  his  service  in  the  Organized  Militia 
of  a  State  would  not  be  justified. 

In  answer  to  your  third  question,  I  would  say  that  the  pay  allowed 
to  retired  officers  and  enlisted  men  of  the  Regular  Army,  who  are 
members  of  the  Organized  Militia,  for  participation  in  camps  of  in- 
struction, etc.,  should  be  only  the  pay  received  on  the  retired  list  of 
the  Regular  Army  and  from  the  appropriations  made  therefor. 


HEAT  AND  LIGHT  ALLOW AHCE  OF  0F7ICEKS  OF  THE  ABXT. 

Wben  an  oiBcer  of  the  Army  occupies  as  quarters  a  less  number  of  rooms  than 
his  rank  entitles  him  to  occupy  (the  fuel  and  illuminating  supplies  for 
which  can  not  he  furnished  in  kind  or  measured  by  a  separate  meter),  he 
will  be  allowed  the  maximum  heat  and  light  allowance  prescribed  in  the 
Army  Regulations  for  the  number  of  rooms  actually  occupied  and  no  more. 

Assistant  ComptroUer  Warwick  to  Xaj.  William  B.  Koohester,  United  States 
Army,  Jnly  ao,  1918: 

I  have  received  your  letter  of  the  3d  instant,  which  reads : 

"  1.  Under  date  of  June  4, 1913,  the  Auditor  for  the  War  Depart- 
ment addressed  a  communication  to  me,  the  pertinent  part  of  which  is 
as  follows : 

"  *  In  view  of  the  comptroller's  decision  of  Majr  26,  1913,  in  the 
ease  of  W.  H.  Pearson,  lieutenant  commander.  United  States  Navy, 
this  office  will  now  require  that  each  voucher  covering  payment  for 
heat  and  light  on  a  commuted  basis  be  accompanied  by  a  certificate 
from  the  officer  receiving  the  service,  showing  the  number  of  rooms 
actually  occupied  by  him  during  the  period  for  which  payment  is 
made.' 

"  2.  In  accordance  with  the  above.  Col.  F.  S.  Strong,  Coast  Artil- 
lerv  Corps,  detailed  per  paragraph  6,  G.  O.  9,  War  Department, 
February  6,  1913,  as  commanding  officer  of  the  South  Atlantic  Coast 
Artillery  District,  with  headquarters  at  Charleston,  S.  C,  has  fur- 
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nished  a  certificate  to  the  effect  that  he  actually  occupied  two  rooms 
from  May  1  to  May  31, 1913,  inclusive,  at  the  ifew  Charleston  Hotel, 
the. heat  and  light  for  which  was  supplied  on  a  commutation  basis. 
This  officer's  "rank  entitles  him  to  seven  rooms.  Voucher  was  pre- 
pared in  favor  of  the  owner  of  this  hotel,  New  Charleston  Hotel  Co., 
for  the  maximum  allowances  of  heat  and  light  to  which  this  officer 
is  entitled,  as  fixed  by  paragraph  1052  and  1073,  Army  Regulations, 
1910,  total  amount  to  be  paid  being  $11.04,  $6  for  heat  and  $5.04  for 
light.    This  account  is  inclosed  herewith. 

"  3.  Decision  is  requested  whether  this  office  is  authorized  to  make 
payment  of  this  account  as  it  is  now  prepared,  or  whether  payment 
can  only  be  made  of  this  officer's  account  on  a  proportionate  basis — 
that  is,  based  on  the  proportion  that  the  number  of  rooms  actually 
occupied  bears  to  the  number  of  rooms  to  which  this  officer's  rank 
entitles  him. 

"4.  In  this  connection,  attention  is  invited  to  decision  rendered 
by  your  office  under  date  of  April  24,  1913,  in  the  case  of  Charles  S. 
Kendall,  chief  carpenter,  United  States  Navy,  which  appears  to  be 
in  conflict  with  decision  referred  to  above  by  the  auditor.  The  de- 
cision of  April  24,  1913,  states: 

"  'Army  officers  derive  their  right  to  heat  and  light  allowances  from 
the  act  of  March  2, 1907  (34  Stat.,  1167),  which  provides: 

" '  That  hereafter  the  heat  and  light  actually  necessary  for  the  au- 
thorized allowance  of  quarters  for  officers  ana  enlisted  men  shall  be 
furnished  at  the  expense  of  the  Ignited  States  under  such  regulations 
as  the  Secretary  of  War  may  prescribe.' 

"  Then  follows  extracts  of  paragraphs  from  the  Army  Regulations 
then  in  force  as  prescribed  by  the  Secretary  of  War,  to  the  effect  that 
where  an  officer  occupies  quarters  other  than  public,  which  are  not 
heated  by  a  separate  plant,  nor  the  light  for  which  is  separately 
measured,  settlement  will  be  made  with  the  owner  or  authorized  agent 
at  the  rate  of  $4  per  cord  for  heat  and  $0.06  per  kilpwatt  for  light, 
based  on  the  allowances  of  fuel  and  light  for  the  number  of  rooms 
to  which  the  rank  of  the  officer  or  noncom/rndssioned  officer  entitles 
him.    The  decision  then  states: 

"'The  effect  of  these  regulations  is  a  practical  commutation  to 
officers  of  the  maximvm  of  their  heat  (md  light  allowances  in  cases 
where  quarters  other  than  public  are  occupied  and  neither  the  heat 
nor  light  allowances  therefor  is  separately  measured.' 

"5.  In  view  of  the  above,  information  is  requested  whether  this 
office  shall  follow  the  decision  of  April  24,  1913,  or  be  guided  by  the 
decision  rendered  by  your  office  of  May  26, 1913." 

I  find  no  conflict  in  the  two  decisions  referred  to  in  your  letter. 
In  the  decision  of  April  24,  1913  (19  Comp.  Dec.,  675),  it  was  held, 
under  the  circumstances  of  that  case,  that  the  commuted  value  of 
Chief  Carpenter  Kendall's  heat  and  light  allowance  could  be  paid 
to  him  direct,  but  said  allowance  was  based  upon  the  number  of  rooms 
actually  occupied.  (See  p.  4  of  said  decision.)  It  happened  in  that 
particular  case  he  occupied  the  full  number  of  rooms  to  which  his 
rank  entitled  him. 
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The  law  authorizes  only  the  heat  and  light  actually  necessary  for 
the  officers's  quarters.  No  heat  or  light  is  necessary  for  quarters  not 
occfupied.  The  regulations  prescribe  the  quantity  of  fuel  and  illumi- 
nating supplies  necessary  to  heat  and  light  quarters  consisting  of  one 
room,  two  rooms,  three  rooms,  etc.,  respectively.  Hence,  when  an 
oiBcer  occupies  two  rooms  as  quarters  and  it  is  practicable  to  furnish 
heat  and  light  therefor  in  kind  he  is  entitled  to  the  heat  and  light 
actually  used  not  to  exceed  the  allowances  that  the  Secretary  of 
War  has  prescribed  as  the  maximum  quantity  necessary  for  such 
quarters.  And  if  it  is  impracticable  to  furnish  heat  and  light  in 
kind  for  the  two  rooms  occupied  as  quarters,  it  will  be  assumed,  in 
the  absence  of  better  evidence,  that  the  officer  required  the  full  quan- 
tity of  heat  and  light  prescribed  in  the  regulations  as  necessary  for 
quarters  consisting  of  two  rooms,  and  the  value^  of  said  allowances 
will  be  paid  accordingly. 

My  observation  has  been  that  the  cases  are  very  rare,  indeed,  in 
which  an  officer  will  use  or  require,  for  the  quarters  which  he  occu- 
pies, a  greater  quantity  of  heat  or  light  than  is  prescribed  in  the 
regulations  as  the  maximum  allowance  for  the  number  of  rooms  actu- 
ally occupied.  Suppose,  then,  an  officer  whose  rank  entitles  him  to 
six  rooms  occupied  as  quarters  only  two  rooms,  heated  and  lighted 
by  gas  measured  by  separate  meter,  and  the  quantity  of  gas  consumed 
does  not  exceed  the  prescribed  allowance  for  two  rooms,  there  would 
be  no  reason  or  justice  in  holding  that  by  having  the  meter  taken  out 
he  could  increase  his  allowance  threefold  and  compel  the  Government 
to  pay  to  his  landlord  (or  to  himself)  the  maximum  allowance  pre- 
scribed for  six  rooms,  or  three  times  the  quantity  actually  necessary 
or  actually  used. 

The  fuel  allowance  prescribed  by  paragraph  1060,  Army  Regula- 
tions, 1910,  for  a  second  lieutenant  or  officer  of  higher  rarik  occupying 
two  rooms  as  quarters  for  the  month  of  May  is  one  cord  of  wood,  the 
commuted  value  of  which  is  fixed  by  paragraph  1052,  Army  Regula- 
tions, 1910,  at  H 

The  light  allowance  of  an  officer  entitled  to  and  occupying  two 
rooms  as  quarters  (where  electricity  is  installed)  for  the  month  of 
May  is  12  kilowatt-hours  per  room  or  24  kilowatt-hours,  the  com- 
muted value  of  which  at  6  cents  per  kilowatt-hour  is  $1.44.  (See 
paragraph  1078,  A.  R.,  1910.) 

Answering  your  question  specifically,  you  are  advised  that  you  are 
not  authorized  to  pay,  on  account  of  the  heat  and  light  allowance  of 
Col.  Strong  for  the  month  of  May,  1913,  more  than  $5.44 — $4  for 
heat  and  $1.44  for  light. 
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BAY   07  A88I8TAHT   BATXASTEK   DT   THE   HAVT   PKOXOTED   TO   PASSED 
ASSISTANT  PATXASTEE. 

The  act  of  March  4,  1913  (37  Stat.,  892),  does  not  authorize  an  assistant  imy- 
master  promoted  to  passed  assistant  paymaster  to  receive  the  pay  of  the 
higher  grade  prior  to  the  date  the  vacancy  occurred,  although  his  commis- 
sion names  a  date  earlier  than  that  on  which  the  vacancy  did  occur. 

Deoision  by  Assistant  Comptroller  Warwick,  July  30,  1913: 

G.  M.  Adee,  passed  assistant  paymaster,  United  States  Navy,  ap- 
pealed July  17,  1913,  from  the  action  of  the  Auditor  for  the  Navy 
Department  in  settlement  No.  56348  of  July  6,  1913,  disallowing  his 
claim  for  difference  between  pay  as  assistant  paymaster  with  rank  of 
lieutenant  (junior  gi*ade)  and  passed  assistant  paymaster  with  rank 
of  lieutenant  from  October  23,  1907,  the  date  he  was  to  take  rank  as 
stated  in  hi3  commission,  to  February  20,  1908,  as  follows : 

"  The  promotion  of  claimant  to  the  grade  of  passed  assistant  pay- 
master with  rank  of  lieutenant  was  to  fill  a  vacancy  in  the  graoe  of 
passed  assistant  paymaster  created  February  21,  1908,  under  provi- 
sions of  the  act  of  March  3,  1903  (32  Stat,  1198),  by  action  of  the 
President  and  order  of  the  Secretary  of  the  Navy,  as  follows: 

" '  It  is  directed  that  hereafter  assistant  paymasters  shall  be  con- 
sidered as  due  for  promotion  to  be  passed  assistant  paymasters  as  soon 
as  they  have  served  three  years  in  the  grade  of  assistant  paymaster : 
ProviaeiU  That  the  number  of  passed  assistant  paymasters  shall  not 
exceed  fifty-six.'  (See  decision  of  the  Court  of  Claims,  Apr.  1,  1912, 
in  the  case  of  Williams;  decision  of  Court  of  Claims,  Nov.  11, 
1912,  in  the  case  of  Adee  upon  findings  of  fact;  MS.  Decision  of  the 
Comptroller  of  the  Treasury,  July  29,  1912,  in  the  case  of  Jordan-) 

"  The  provision  in  the  naval  act  of  March  4, 1913 — 

" '  That  all  officers  of  the  Navy  who  since  the  third  day  of  March, 
eighteen  hundred  and  ninety-nine,  have  been  advanced  or  may  here- 
after be  advanced  in  grade  or  rank  pursuant  to  law  shall  be  allowed 
the  pay  and  allowances  of  the  higher  grade  or  rank  from  the  dates 
stated  in  their  commissions ' — 
does  not  have  the  effect  of  allowing  claimant  pay  in  the  grade  of 

Sassed  assistant  paymaster  with  the  rank  of  lieutenant  prior  to  the 
ate  of  the  vacancy  which  he  was  promoted  to  fill,  viz,  February  21, 
1908,  and  his  advancement  \jx  rank  to  that  of  lieutenant  prior  to  that 
date  was  not  in  pursuance  of  law  within  the  meaning  of  the  act  of 
March  4,  1913." 

The  appellant  having  filed  suit  in  the  Court  of  Claims  {Adee  v. 
United  States^  No.  31730),  for  said  difference  of  pay  from  October 
23,  1907,  to  July  16,  1908,  the  court  gave  him  judgment,  November 
11,  1912,  for  that  portion  of  his  claim  from  February  21  to  July  16, 
1908,  on  findings  of  facts  and  conclusion  of  law  as  follows: 

"  1.  The  claimant,  G.  M.  Adee,  is  at  present  time  a  passed  assistant 
paymaster  in  the  United  States  Navy  and  a  citizen  of  the  United 
States. 
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^  2.  The  active  list  of  passed  assistant  and  assistant  paymasters  of 
the  Pay  Ck)rps  of  the  Navy  is  composed  of  30  passed  assistant  pay- 
masters and  40  assistant  paymasters  (act  of  Mar.  3,  1899,  30  Stat., 
1038),  together  with  26  additional  passed  assistant  and  assistant  pay- 
masters (act  of  Mar.  3,  1903,  32  Stat,  1197).  The  statute  authoriz- 
ing the  26  additional  did  not  specify  to  which  grade  they  should  be 
added  or  the  proportion  thereof  to  each  grade,  and  the  Attorney 
General  in  construing  it  held,  February  19,  1908,  that  by  reason  of 
its  silence  on  the  subject  the  matter  was  necessarily  left  for  the 
exercise  of  the  discretion  by  the  Executive;  and  although  prior 
thereto  the  Executive  had  appointed  26  additional  assistant  pay- 
masters to  fill  the  extra  positions  created  by  the  act,  he  thereupon 
deterpiined  that  the  increase  should  be  in  the  grade  of  passed  assist- 
ant paymaster,  and  on  February  21,  1908,  the  following  instructions 
were  issued  to  the  Bureau  of  Navigation : 

" '  It  is  directed  that  hereafter  assistant  paymasters  shall  be  con- 
sidered as  due  for  promotion  to  be  passed  assistant  paymasters  as 
soon  as  they  have  served  three  years  in  the  grade  of  assistant  pay- 
master, provided  that  the  number  of  passed  assistant  paymasters 
shall  not  exceed  56.' 

"  3.  That  G.  M.  Adee  was  appointed  an  assistant  paymaster  in  the 
Navy  on  June  6,  1906,  and  attained  the  rank  of  lieutenant  (junior 
grade)  on  May  2,  1907.  That  he  was  one  of  the  assistant  paymas- 
ters promoted  to  passed  assistant  paymaster  (rank  of  lieutenant)  in 
accordance  with  an  opinion  of  the  Attorney  General  dated  February 
19,  1908,  and  said. promotion  gave  him  rank  as  a  passed  assistant 
paymaster  from  February  21,  1908,  the  earliest  practicable  date  of 
rank  that  could  be  assigned  him  after  completion  of  three  years' 
ser\'ice  as  assistant  paymaster.  He  was  examined,  qualified,  and 
his  commission  as  passed  assistant  paymaster  was  executed  by  the 
President  on  July  17,  1908.  From  February  21,  1908,  the  date  that 
claimant  took  rank  as  lieutenant,  to  July  17,  1908,  the  date  of  his 
commission  as  such,  he  received  the  pay  of  an  assistant  paymaster. 
The  difference  between  the  pay  of  an  assistant  paymaster  and  that  of 
a  passed  assistant  paymaster  for  this  period  amounting  to  $211.30, 
which  with  other  amounts  was  disallowed  by  the  Auditor  for  the 
Navy  Department  by  settlement  dated  December  12,  1910, 


"  Upon  the  foregoing  findings  of  fact  the  court  decides  as  a  ques- 
tion of  law  that  the  claimant  is  entitled  to  recover  judgment  against 
the  United  States  on  the  authority  of  the  case  of  Williams,  47  C.  Cls., 
in  the  sum  of  $211.30." 

In  the  case  of  Williams  v.  United  States^  No.  30786,  decided  by 
the  Court  of  Claims  April  1,  1912,  it  was  held  that  the  act  of  March 
3,  1903  (32  Stat,  1197),  in  conjunction  with  the  directions  of  the 
President  and  the  order  of  the  Secretary  of  the  Navy  of  February 
21,  1908,  quoted  by  the  auditor  and  the  court,  supra^  created  26 
additional  offices  of  passed  assistant  paymaster,  and  that  therefore 
the  claimant  in  that  case  having  been  promoted  to  fill  one  of  the  va- 
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cancies  thus  created  was  entitled  to  pay  under  the  act  of  June  22, 
1874  (18  Stat,  191),  a^  follows: 

"  That  on  and  after  the  passage  of  this  act  any  oflEicer  of  the  Navy 
who  may  be  promoted  in  course  to  fill  a  vacancy  in  the  next  hi^er 

Sade  shall  fe  entitled  to  the  pay  of  the  grade  to  which  promoted 
Dm  the  date  he  takes  rank  therein,  if  it  be  subsequent  to  the  vacancy 
he  is  appointed  to  fill." 

Following  the  Williams  case  in  19  Comp.  Dec.,  54.,  July  29,  1913, 
it  was  held,  quoting  syllabus — 

"  An  assistant  paymaster  in  the  Navy  promoted  to  passed  assistant 
paymaster  to  rank  from  Januarv  6,  1908,  is  not  enbtled  to  the  pay 
of  the  higher  grade  prior  to  February  21,  1908,  the  date  the  Secre- 
tary of  the  Navy  directed  that  the  number  of  passed  assistant  pay- 
masters be  increased  from  30  to  56  under  the  act  of  March  3,  1903 
(32  Stat.,  1197),  there  being  no  position  vacant  prior  to  that  date  to 
which  he  could  be  promoted." 

Section  1475,  Revised  Statutes,  as  amended  by  act  of  March  3, 
1883  (22  Stat.,  472),  and  act  of  March  3,  1899  (30  Stat.,  1005),  pro- 
vides that  passed  assistant  paymasters  shall  have  the  rank  of  lieuten- 
ant or  lieutenant  (junior  grade)  and  that  assistant  paymasters  shall 
have  the  rank  of  lieutenant  (junior  grade)  or  ensign. 

As  the  number  of  passed  assistant  paymasters  is  limited  by  law, 
no  promotion  to  that  grade  can  legally  be  made  until  a  vacancy 
occurs.  As  shown  above,  no  vacancy  in  that  grade  occurred  to  which 
the  appellant  was  entitled  to  be  promoted  until  February  21,  1908. 
The  said  promotion  was  therefore  not  effective  until  that  date,  and 
the  appellant  was  not  entitled  to  the  rank  of  lieutenant  prior  to  the 
time  he  became  a  passed  assistant  paymaster.  It  follows,  therefore, 
that  the  attempted  promotion  of  appellant  to  passed  assistant  pay- 
master with  the  rank  of  lieutenant  to  date  from  October  23, 1907,  was 
not  an  advancement  "  in  grade  or  rank  pursuant  to  law,"  and  that 
therefore  the  said  act  of  March  4, 1913,  has  no  application  to  his  case. 

The  action  of  the  auditor  is  affirmed. 


PEE  DIEM  IH  IIETJ  OF  SITBSISTEHCE  TO  EKPLOYEES  WHO  ABE  TEAYEL- 
IHG  OH  A  CONVEYANCE  WHEEE  ONE  FAEE  INCLITDES  BOTH  TEAN8P0E- 
TATION  AND  SUBSISTENCE. 

Where  an  officer  or  employee  of  the  United  States  who  is  entitled  to  a  per  dl«n 
allowance  in  lieu  of  subsistence  is  traveling  on  a  conveyance  where  the  one 
fare  charged  Includes  both  transportation  and  subsistence,  he  is  not  entitled 
to  the  per  diem  during  time  he  is  furnished  subsistence  on  said  conveyance. 
(8  Comp.  Dec.,  259,  and  18  id.,  1038,  reversed.) 

Deeisioxi  by  Comptroller  Downey,  July  31,  1913: 

J.  H.  Mackey,  disbursing  clerk.  Department  of  Justice,  appealed 
June  24, 1913,  from  the  action  of  the  Auditor  for  the  State  and  Other 
Departments  in  disallowing,  per  judicial  certificate  No.  5257,  dated 
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June  20,  1913,  certain  items  in  his  account  amounting  to  $41.70,  as 

follows : 

*  *  *  «  «  *  * 

5.  Per  diems  in  Ueu  of  subsistence  charged  by  Special  Assistant  Attorney 
R.  M.  Gibson  for  days  wlien  he  was  on  steamer  and  fare  paid  by  the 
Government  included  subsist^ce $30.00 

Under  the  terms  of  his  appointment  Mr.  Gibson  was  entitled  to 
actual  expenses  of  transportation  and  an  allowance  of  $6  per  day  in 
Jieu  of  subsistence.  Under  the  ruling  in  18  Comp.  Dec.,  1038,  and  8 
id.j  259,  he  ivas  clearly  entitled  to  the  per  diems  now  in  question, 
and  the  disbursing  clerk  was  fully  warranted  in  making  this  pay- 
ment.   The  item  is  accordingly  allowed  on  revision. 

As  a  rule  for  guidance  in  making  like  payments  hereafter  I  can 
not  adopt  the  ruling  announced  by  this  office  in  the  decisions  cited. 

It  has  been  assumed  that  because  only  one  charge  is  made  which 
mcludes  transportation  and  subsistence,  and  the  steamship  company 
will  not  sell  a  ticket  calling  for  transportation  only,  that  the  cost 
to  the  Government  is  no  greater  if  meals  and  berth  are  taken  than 
it  would  be  if  transportation  only  was  furnished,  and  therefore  the 
charge  should  be  taken  as  covering  transportation  only,  and  not 
subsistence,  which  has  been  commuted  at  a  per  diem  allowance. 

The  error  here  is  patent  and  radical.  It  can  not  be  doubted  that 
the  cost  to  the  Government  for  transportation  would  be  greatly 
lessened  if  subsistence  also  was  not  included  in  the  fare.  The  steam- 
ship company  could,  and  doubtless  would,  make  a  material  reduction 
in  the  fare  if  meals  and  berth  were  excluded. 

The  per  diem  allowance  is  granted  in  Ueu  of  mibsistence;  that  is  to 
say,  in  the  place  of  subsistence.  When  the  expense  of  subsistence  is 
borne  by  the  Government,  the  per  diem,  if  allowed,  is  in  addition  to 
subsistence  and  not  in  lieu  thereof,  and  is  therefore  in  excess  of  the 
allowance  fixed  by  the  contract  of  employment. 

Future  allowances  will  be  governed  accordingly. 


BESIQirATION  BY  ENLISTED  XEH  OF  AKXY  OF  BENEFICIABY  TO  BECEIVE 
SIX  XOHTHS'  GBATTTITY  PAY. 

A  beneficiary  to  be  entitled  to  receive  the  six  months'  gratuity  pay  due  at  time 
of  death  of  an  enlisted  man  of  the  Army  must  have  actually  been  desig- 
nated by  the  enUsted  man,  and  an  intention  to  name  a  person  as  beneficiary 
Is  not  sufficient,  even  when  such  intention  has  been  communicated  to  an- 
other enlisted  man  or  other  person. 

Assistant  Comptroller  Warwick  to  the  Secretary  of  War,  August  2,  1913: 

By  your  authority,  the  Chief  of  the  Quartermaster  Corps,  United 
States  Army,  requested  the  29th  ultimo  my  decision  whether  pay- 
ment of  the  six  months'  gratuity  pay,  less  authorized  expense  of  in- 
teiment,  under  the  act  of  May  11,  1908  (35  Stat.,  108),  as  amended 
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by  the  act  of  March  ?,  1909  (35  Stat.,  735),  in  the  case  of  Sergt 
William  J.  Heatherly,  Troop  G,  Twelfth  Cavalry,  may  properly  be 
made  to  Mrs.  Helen  Archer,  sister  of  deceased  soldier. 

The  facts  appear  to  be  these — Sergt.  Heatherly  was  enlisted  Janu- 
ary 6,  1911,  and  died  May  3,  1913,  of  concussion  of  the  brain,  not 
the  result  of  his  own  misconduct.  On  the  day  of  his  enlistment  he 
executed  a  beneficiary  card  designating  his  mother,  Mrs.  Mary 
Heatherly,  living  at  No.  295  West  Eleventh  Street,  New  York  City, 
N.  Y.,  as  his  beneficiary  to  receive  the  six  months'  gratuity  pay  in  the 
event  of  his  death,  etc.  The  said  Mary  Heatherly,  mother,  died  May 
6,  1912.  The  soldier  made  no  other  formal  designaticm  of  a  benefici- 
ary, but  in  a  letter  dated  at  Fort  Robinson,  Nebr.,  July  4,  1912, 
addressed  to  his  sister,  Mrs.  Helen  Archer,  No.  26  Eang  Street,  New 
York  City,  he  says : 

"  Nellie,  it  will  be  a  good  thing  for  you  to  keep  communications 
with  both  of  us  (meaning  his  brother  "Thomas,  also  in  the  service, 
and  himself),  because  in  event  of  our  deaths  at  any  time  you  will  get 
the  six  months'  pay  from  the  United  States.  Of  course  we  hope 
nothing  happens  like  that,  but  if  it  does,  would  just  as  leave  see  you 
get  it  as  the  United  States  keep  it." 

In  reply  to  an  inquiry  by  the  War  Department  as  to  whether 
Sergt.  Heatherly  had  another  sister  by  the  name  of  Nellie,  and  if 
not,  that  the  discrepancy  between  the  names  Helen  and  Nellie  be  ex- 
plained, Mrs.  Helen  Archer  says  that  her  right  name  is  Helen,  but 
is  called  at  home  Nellie. 

First  Lieut.  Richard  W.  Walker,  commanding  Troop  G,  Twelfth 
Cavalry,  stated  June  15,  1913,  as  follows: 

"  There  is  no  record  of  a  second  beneficiary  having  been  designated. 
Sergt.  Heatherly  enlisted  as  a  single  man.  Members  of  the  troop 
state  that  they  were  told  by  Sergt.  Heatherly  that  he  was  married, 
had  a  daughter,  that  his  wife  is  called  Kate  Dunn  and  is  an  actress. 
Her  address  is  not  known." 

And  again  July  14,  1913,  as  follows: 

"  In  my  opinion,  the  letter  of  July  4,  1912,  is  in  the  handwriting 
of  Sergt.  Heatherly.  I  believe  that  he  sent  the  letter.  Sergt.  Heath- 
erly told  me  that  he  had  just  finished  paying  the  undertaker  for  his 
mother's  funeral  and  had  nothing  to  do  with  his  money,  except  to 
help  his  sister,  Tvhose  husband  was  no  good." 

Sergt.  Roy  E.  McLendon,  Troop  G,  Twelfth  Cavalry,  stated  July 
14, 1913,  as  follows: 

"  I  was  first  sergeant  of  Troop  G,  Twelfth  Cavalry,  at  the  time  of 
and  for  one  year  and  three  months  prior  to  Sergt.  Heatherly's  death. 
Sergt.  Heatherly  was  troop  clerk  during  the  time  I  was  first  sergeant, 
and  I  was  familiar  with  his  handwriting.  It  is  my  opinion  that 
Sergt.  Heatherly  wrote  the  letter  addressed  to  his  sister  dated  July 
4,  1912.  After  the  death  of  Sergt.  Heatherly's  mother  he  told  me 
he  intended  making  his  sister  (Mrs.  Nellie  Archer)  his  beneficiary." 
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The  act  of  May  11, 1908,  »upra^  provides: 

"That  hereafter  immediately  upon  official  notification  of  the  death 
from  wounds  or  disease  contracted  in  line  of  duty  of  any  officer  or 
enlisted  man  on  the  active  list  of  the  Army,  the  raymaster  General 
of  the  Army  shall  cause  to  be  paid  to  the  widow  of  such  officer  or 
enlisted  man,  or  to  any  other  person  previously  designated  by  him, 
an  amount  equal  to  six  months'  pay  at  the  rate  received  by  such  officer 
or  enlisted  man  at  the  date  of  his  death,  *  *  *,  The  Secretary  of 
War  shall  establish  regulations  requiring  each  officer  and  enlisted 
man  to  designate  the  proper  pjerson  to  whom  this  amount  shall  be 
paid  in  case  of  his  death,  and  said  amount  shall  be  paid  to  that  person 
from  funds  appropriated  for  the  pay  of  the  Army. 

The  act  of  March  3,  1909,  supra^  amends  said  act  of  May  11,  1908, 
by  striking  out  the  words  "  contracted  in  the  line  of  duty  "  and  inserts 
in  lieu  thereof  the  words  "  not  the  result  of  his  own  misconduct." 

Paragraph  1408,  Army  Regulations,  1910,  as  amended  by  General 
Orders  No.  60,  War  Department,  1911,  promulgates  regulations  gov- 
erning the  designation  of  beneficiaries  under  the  above  act  of  May  11, 
1908. 

Was  there  in  this  case  a  designation  of  Mrs.  Helen  Archer,  sister, 
as  beneficiary  to  receive  the  six  months'  gratuity  pay,  within  the 
meaning  of  the  law  and  regulations,  supra^  providing  for  same  ?  The 
act  of  May  11,  1908,  is  a  beneficial  statute  and  should  be  liberally 
construed.  The  designation  of  a  beneficiary  is  the  declaration  of  a 
man's  intention  which  he  wishes  carried  into  effect  after  his  death. 
Designation  should  be  made  in  accordance  with  regulations  promul- 
gated by  the  Secretary  of  War.  Said  regulations  are  made  in  the 
interest  of  orderly  procedure  and  to  insure  to  the  greatest  extent  pos- 
sible against  fraud  and  mistake.  No  departure  from  the  regulations 
should  be  recognized  except  where  it  is  clear  there  has  been  an  in- 
formal designation  and  that  it  is  entirely  free  from  doubt,  or  fraud, 
or  mistake. 

The  soldier's  letter  of  July  4,  1912,  to  his  sister  does  not  contain 
language  importing  a  gift  or  designation.  He  urges  her  to  preserve 
the  correspondence  with  him  "because  in  event  of  our^ deaths  at  any 
time  you  will  get  the  six  months'  pay  from  the  United  States.  *  *  ♦ 
would  just  as  leave  see  you  get  it  as  the  United  States  keep  it."  This 
is  rather  the  statement  of  a  supposed  fact  than  the  language  of  a  gift. 

The  statement  of  Sergt.  McLendon  is  that  Sergt.  Heatherly  told 
him  after  the  death  of  the  latter's  mother,  he  intended  making  his 
sister,  Mrs.  Nellie  Archer,  his  beneficiary."  This  is  not  the  testimony 
of  a  designation  made  but  of  one  intended  to  he  made. 

Upon  the  facts  appearing  I  am  of  opinion  that  there  has  been  no 
designation  of  Mrs.  Helen  Archer  as  beneficiary  to  receive  the  six 
months'  gratuity  pay,  within  the  meaning  of  the  laws  and  regulations 
governing  the  same,  and,  therefore,  the  same  is  not  payable  to  her. 
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PATXEHT  FOR  KEDICAL  ATTENDiOrCE  FOR  CIVILIAK  EXPLOTESfl. 

Payment  for  medical  attendance  and  hospital  treatment  furnished  civilian  em- 
ployees of  the  Government  Is  not  authorized  unless  provided  for  In  the 
contract  of  employment  or  by  valid  regulation  or  statutory  enactment 

Assistant  Comptroller  Warwick  to  Col.  W.  X.  Black,  August  2,  191S: 

I  have  received  your  letter  of  the  18th  ultimo,  forwarded  by  the 
Chief  of  Engineers  the  26th  ultimo,  requesting  my  decision  as  to 
whether  you  are  authorized  to  pay  two  accounts  presented  by  the 
Albany  Hospital,  as  follows: 

1.  For  removal  of  Edward  Kelly  from  Maple  Beach  to  the  hos- 
pital on  November  5,  1912,  $5,  and  for  his  board  from  November  5, 
1912,  to  January  27,  1913—83  days,  at  $1.57  per  day— $130.31 ;  total, 
$136.31. 

2.  For  board  for  George  Schadt  from  November  11, 1912,  to  Janu- 
ary 28,  1913—78  days,  at  $1.67  per  day— $122.46. 

I  understand  from  your  letter  that  the  material  facts  are  as  follows : 

These  men  were  civilian  employees  (laborers)  hired  by  the  Engi- 
neer Corps  in  the  prosecution  of  the  work  of  dike  raising  and  repair 
on  the  Hudson  River  improvement  project.  They  worked  along 
shore  and  also  on  floating  plant  and  were  furnished  quarters  by 
the  Government  "  on  a  commodious  and  well-equipped  house-boat, 
on  which  regulations  as  to  sanitary  conditions,  etc.,  were  rigidly  en- 
forced." During  the  period  of  their  employment  on  this  work, 
dredging  operations  in  the  same  vicinity  were  being  carried  on  by 
the  United  States  under  contract  by  which  the  Atlantic,  Gulf  & 
Pacific  Co.  furnished  the  services  of  a  dredge  and  crew  for  a  specified 
sum  per  diem.  Several  cases  of  typhoid  appeared  among  members 
of  this  dredging  crew,  and  they  were  cared  for  and  treated  at  the 
Albany  Hospital  at  the  expense  of  the  United  States  Public  Health 
Service.  Thereafter  these  two  laborers,  Schadt  and  Kelly,  became 
afflicted  with  this  disease,  and  they  also  were  cared  for  and  treated 
at  the  Albany  Hospital;  but  the  Public  Health  Service  declined  to 
bear  the  expense  of  their  care  and  treatment  upon  the  ground  that 
they  were  not  seamen,  and  it  is  now  proposed  to  pay  said  expense 
from  the  appropriation  '^ Improving  Hudson  River,  New  York." 
(Act  Feb.  27,  1911;  36  Stat.,  935.) 

It  is  understood  that  neither  the  regulations  of  the  War  Depart- 
ment nor  the  contract  of  employment  in  these  cases  makes  any  pro- 
vision for  medical  or  hospital  treatment  at  Government  expense. 
And  it  has  been  held  by  this  office  repeatedly  that,  in  the  absence  of 
such  provisions,  practically  making  such  care  part  of  a  contract, 
payment  of  such  expenses  from  Government  funds  is  unauthorized. 
(1  Comp.  Dec,  62,  181,  289;  2  id.,  347;  6  id.,  447,  965;  8  id.,  296; 
11  id.,  177;  12  id.,  27;  13  id.,  521;  16  id.,  99.) 

You  suggest  that  the  payment  of  these  expenses  should  be  author- 
ized as  a  necessary  incident  of  the  work,  and  state  that  the  presence 
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of  these  sick  laborers  on  the  house-boat  ^'  was  a  menace  to  and  jeop- 
ardized the  health  of  the  other  employees  and  presented  an  imminent 
danger  of  demoralization  of  the  Gk)vernment  forces  and  resultant 
stoppage  of  work."  You  also  state  that  these  men  "were  without 
resources  other  than  pay  due  them  and  without  homes  " ;  that  "  free 
treatment  or  treatment  at  the  expense  of  the  local  municipal,  county, 
or  State  authorities  was  not  obtainable";  and  that  it  was  believed 
at  the  time  they  were  sent  to  the  Albany  Hospital  the  Public  Health 
Service  would  defray  the  expenses  involved. 

You  cite  as  precedents  for  the  payment  of  these  expenses  three 
decisions  of  this  office,  as  follows:  53  MS.  Comp.  Dec.  70,  Apr.  5, 
1910;  57  id.,  570,  Apr.  29, 1911;  60  id.,  1425,  Mar.  23, 1912. 

In  the  deciaon  of  April  5,  1910,  it  was  held  that  payment  from  a 
river-improvement  appropriation  of  a  bill  for  treating  two  laborers 
who  had  developed  cases  of  smallpox,  and  for  vaccinating  other 
labcMrers  engaged  upon  the  work,  was  authorized  upon  the  ground 
that  when  these  men  submitted  to  quarantine  and  to  vaccination  at 
the  request  of  the  authorities  by  whom  they  were  employed  a  con- 
tract would  be  implied  to  the  effect  that  the  United  States  would  bear 
the  expenses  of  treatment  and  vaccination. 

To  the  same  effect  was  the  decision  of  April  29, 1911. 

In  the  decision  of  March  23,  1912,  payment  was  authorized  from 
a  river-improvement  appropriation  of  a  bill  for  medical  attendance 
for  a  laborer  under  the  following  circumstances,  namely  r 

"  That  the  calling  of  the  doctor  and  the  purchase  of  the  medicines 
were  necessary  in  the  interests  of  the  Government  work;  that  the 
refusal  of  the  United  States  to  secure  the  services  of  a  physician  and 
furnish  the  medicine  would  have  demoralized  the  force  engaged  on 
the  work;  that  many  of  the  men  were  preparing  to  leave  on  account 
of  the  doctor  not  having  been  called  earlier;  and  that  if  the  fact  had 
fieen  known  that  the  doctor  was  not  called  for  a  dying  man  it  would 
have  prevented  the  securing  of  sufficient  employees  to  carry  on  the 
work." 

In  the  present  case  no  circumstances  are  alleged  from  which  a 
contract  between  these  men  and  the  United  States  for  the  payment  of 
the  expenses  in  question  can  be  legally  implied ;  hence  the  decisions  of 
April  5,  1910,  and  April  29,  1911,  sv^pra^  can  afford  no  precedent 
for  this  case.  Neither  does  it  appear  in  this  case  that  it  was  abso- 
lutely necessary  for  the  Government  to  assume  the  expenses  in  ques- 
tion in  order  to  continue  the  work  of  raising,  and  repairing  dikes. 
Suppose  the  Government  had  discharged  these  men  as  soon  as  they 
became  unable  to  work  and  had  ejected  them  from  their  quarters 
without  making  any  provision  whatever  for  their  care  or  treatment, 
it  would  not  necessarily  have  caused  a  suspension  of  the  work. 
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I  do  not  think  the  circumstances  hereinbefore  stated  as  existing  in 
this  case  can  be  regarded  as  excepting  it  from  the  operation  of  the 
well-established  rule  that  payments  for  medical  attendance  for  civil- 
ian employees  of  the  Government  are  unauthorized  unless  provided 
for  in  the  contract  of  employment  or  by  valid  regulati<xi  or  statutory 
enactment 

The  question  submitted  is  answered  in  the  negative. 


avahabilitt  of  an  appeopexation  aftse  the  ezpieation  of  thx 

FISCAL  YEAE  foe  WHICH  IT  WAS  XADE 
A  part  of  an  appropriation  contained  in  the  act  making  appropriations  for 
tbe  current  and  contingent  expenses  of  the  Bureau  of  Indian  Affairs  for 
the  fiscal  year  ending  June  30,  1913,  was  not  used  during  that  fiscal  year: 
Held,  That  under  the  provisions  of  section  7  of  the  act  of  August  24,  1912 
(87  Stat,  487),  and  In  view  of  the  fact  that  similar  appropriations  for 
many  years  have  been  construed  as  limited  to  the  fiscal  year  for  which 
made,  the  particular  unused  part  of  the  appropriation  was  not  available 
after  June  30,  1913. 

Assistant  ComptroUer  Warwick  to  the  Secretary  of  the  Interior,  August  4,  1913: 

I  have  your  letter  of  July  31,  1913,  requesting  my  decision  of  a 
question  as  follows : 

"The  Indian  appropriation  act,  approved  August  24,  1912  (37 
Stat.,  518,  520) ,  provides : 

"'For  construction,  lease,  purchase,  repairs,  and  improvements 
of  school  and  agencv  buildings,  and  for  sewerage,  water  supply,  and 
lighting  plants,  and  for  purchase  of  school  sites,  four  hundred  and 
eiffhty  thousand  dollars :  Provided^  That  out  of  the  above  amount  the 
following  expenditures  shall  be  made,  to  wit :  Thirty  thousand  dol- 
lars for  the  construction  .of  buildings  for  agency  headquarters  on 
the  Coeur  d'Alene  Reservation  in  Idaho;  ten  thousand  dollars  for 

general  repairs  and  improvements  at  the  Yankton  Agency  in  South 
akota ;  fifteen  thousand  dollars  for  improvements  at  the  Fort  Bid- 
well  School  in  California,  as  follows,  seven  thousand  dollars  for  the 
erection  and  construction  of  a  water  and  electric-light  qrstem, 
three  thousand  dollars  for  sewerage  system,  three  thousand  dollars 
for  a  steam  laundry,  and  two  thousand  dollars  for  complete  heating 
system  of  the  school  and  accessory  buildings.' 

"This  appropriation  has  been  entitled  by  the  Treasury  Depart- 
ment in  its  digest  of  appropriations  for  the  fiscal  year  1913, '  Indian 
school  and  agency  buildmgs,  1913.' 

"  I  beg  to  be  advised  whether  the  part  of  the  appropriation  which 
provides  the  sum  of  $15,000  for  improvements  at  the  Fort  Bidwell 
School,  California,  lapses  and  is  not  available  for  use  after  the  expira- 
tion of  the  fiscal  year  1913,  or  whether  the  money  remains  available 
for  application  to  the  specific  purposes  named  in  the  act. 

"  It  may  be  said  that  the  purposes  for  which  the  money  is  to  be 
expended  are  defined  with  as  great  exactness  as  would  seem  practi- 
cable, and  further  that  no  distinction  is  apparent  between  this  case 
and  an  item  for  a  specific  building  purpose  in  connection  with  a 
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school,  such  as  Albuquerque  School,  for  instance,  having  its  own 
appropriation. 

*'The  appropriation  for  Fort  Bidwell  was  not  used  during  the 
fiscal  year  1913,  and  I  would  appreciate  an  early  decision  in  order 
that  the  construction  matters  which  have  been  pending  in  the  Indian 
Office  for  several  months  may  go  forward  as  soon  as  practicable." 

The  act  of  August  24,  1912  (37  Stat.,  487),  provides  that: 

''  Sec.  7.  No  specific  or  indefinite  appropriation  made  hereafter  in 
any  regular  annual  appropriation  act  shall  be  construed  to  be  per- 
manent or  available  continuously  without  reference  to  a  fiscal  year 
unless  it  belongs  to  one  of  the  following  five  classes :  *  Rivers  and 
harbors,'  'lighthouses,'  'fortifications,'  'public  buildings,'  and  'pay 
of  the  Na\'y  and  Marine  Corps,'  last  specifically  named  in  and 
excepted  from  the  operation  of  the  provisions  of  the  so-called  '  cov- 
ering-in  act '  approved  June  twentieth,  eighteen  hundred  and  seventy- 
four,  or  unless  it  is  made  in  terms  expressly  providing  that  it  shall 
continue  available  beyond  the  fiscal  year  for  which  the  appropriation 
act  in  which  it  is  contained  makes  provision." 

The  appropriation  of  $480,000,  with  direction  to  use  $15,000  thereof 
for  improvements  at  the  Fort  Bidwell  School,  is  contained  in  the  act 
making  appropriations  for  the  current  and  contingent  expenses  of 
the  Bureau  of  Indian  Affairs  for  the  fiscal  year  ending  June  30, 
1913.  Therefore  that  appropriation  of  $480,000  is  not  available  for 
use  after  that  dat«,  except  in  fulfillment  of  contracts  properly 
entered  mto  before  that  date.     (Sec.  3690,  R.  S.) 

While  a  separate  item  of  appropriation  of  $15,000  for  this  school 
might  have  been  construed  in  former  years  to  be  an  item  within 
the  class  of  '*  public  buildings,"  there  was  no  such  item  appropriated. 
The  act  from  which  section  7  is  quoted  was  approved  the  same  day 
(Aug.  24, 1912)  as  the  Indian  appropriation,  and  whether  the  appro- 
priations in  the  latter  act  were  "  made  hereafter  "  or  not,  in  view  of 
the  fact  that  similar  appropriations  for  construction,  lease,  etc.,  of 
school  and  agency  buildings  for  many  years  have  been  construed  as 
limited  to  the  fiscal  year  for  which  made,  I  would  not  be  justified 
in  changing  and  broadening  this  interpretation  of  section  3690  of 
the  Revised  Statutes  in  view  of  the  specific  rule  of  interpretation 
contained  in  section  7  of  the  act  of  August  24, 1912  (37  Stat.,  487). 


H£AT  AND  IIOHT  ALLOWAKCE  FOE  ailAETEES  OF  NAVAL  OFFICERS. 

The  quarters  which  a  naval  officer  assigned  to  temporary  duty  away  from  his 
regular  station  Is  entitled  to  have  heated  and  lighted  at  Government  ex- 
pense are  those  occupied  by  him  at  his  temporary  station,  unless  during 
(he  period  of  the  officer's  assignment  to  temporary  duty  his  permanent 
quarters  are  occupied  by  his  family  or  persons  dependent  ui)on  him  for 
support.  In  which  case  the  officer  is  entitled  to  heat  and  light  aUowance  for 
hl8  permanent  quarters  only. 
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Astistemt  CmnptroUer  Warwick  to  the  Secretary  of  the  Vary,  Anflpiist  4,  1918: 

By  your  reference  of  the  14th  ultimo  my  decision  is  requested  of 
two  questions  submitted  by  the  pay  officer,  United  States  navy  yard, 
Washington,  D.  C,  as  follows : 

"(a)  Shall  Capt.  H.  S.  Knapp,  United  States  Navy,  ordered  to 
temporary  duty  at  Newport,  R.  I.,  in  addition  to  his  present  duties 
at  Washington,  D.  C,  be  allowed  heat  and  light  or  commutation 
thereof  at  Washington  D.  C,  or  at  Newport?  Capt.  Knapp  has 
given  up  his  residence  in  the  city  of  Washington  during  such  tem- 
porary duty. 

"(6)  Shall  Capt.  W.  R.  Shoemaker,  United  States  Navy,  ordered 
to  temporary  duty  at  Newport,  R.  I.,  in  addition  to  his  present  duties 
at  Washington,  D.  C.,  be  allowed  heat  and  light  or  commutation 
thereof  at  Washington,  D.  C.,  or  at  Newport?  Capt.  Shoemaker  has 
temporarily  closed  his  house  in  Washington,  D.  C. 

The  heat  and  light  allowances  to  which  officers  of  the  Navy  are 
entitled  are  those  actually  necessary  for  the  quarters  which  they 
occupy — subject  to  certain  limitations  and  conditions  prescribed  in 
regulations  by  the  Secretary  of  War.  It  is  the  quarters  which  the 
officer's  duty  makes  it  necessary  for  him  to  occupy  that  the  law  con- 
templates shall  be  heated  and  lighted  at  Government  expense.  If  an 
officer  be  assigned  to  temporary  duty,  he  is  entitled  to  have  his  quar- 
ters at  his  temporary  station  heated  and  lighted  at  Government  ex- 
pense, provided  he  does  not  retain  quarters  at  his  permanent  station 
during  the  period  of  his  absence.  When  an  officer,  with  permanent 
station  at  a  place  where  he  is  entitled  to  commutation  of  quarters,  is 
assigned  to  temporary  duty  at  some  other  station  he  may  continue, 
during  the  period  of  his  temporary  absence,  to  have  the  quarters 
which  he  was  occupying  at  his  permanent  station  at  the  time  of  his 
assignment  to  temporary  duty,  heated  and  lighted  at  Government  ex- 
pense so  long  as  said  quarters  are  occupied  by  his  family  or  persons 
dependent  upon  him  for  support.  But  if  said  quarters  ane  not  so 
occupied,  it  will  be  considered  that  the  officer  has  relinquished  his 
quarters  at  his  permanent  station,  and  he  will  be  entitled  to  heat  and 
light  allowances  for  only  the  quarters  occupied  at  his  temporary 
station. 

I  understand  from  the  statement  of  the  pay  officer  that  Capt 
Knapp  has  given  up  his  quarters  in  the  city  of  Washington.  If  such 
be  the  case,  he  is  entitled  to  heat  and  light  allowances  for  the  quar- 
ters actually  occupied  at  Newport. 

If  the  statement  that  "  Capt.  Shoemaker  has  temporarily  closed  his 
house  in  Washington,  D.  C,"  means  that  the  house  occupied  by  him 
as  quarters  while  on  duty  at  his  permanent  station  has  been  and  will 
continue  to  be  unoccupied  during  the  period  of  his  temporary  absence, 
and  that  no  heat  or  light  has  been  or  will  be  furnished  by  the  Govern- 
ment for  use  therein  during  said  period,  he  also  is  entitled  to  heat 
and  light  allowances  for  the  quarters  actually  occupied  at  Newport. 
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STOPPAGX  OF  PAY  07  AN  OnZCXK  0&  SVLISTSB  XAV  07  THE  AUCT. 

{Stoppage  of  pay  of  an  oflScer  or  enlisted  man  of  the  Army  for  absence  from  duty 
is  not  authorized  under  the  provisions  of  the  act  of  August  24,  1912  (37 
Stat,  572),  unless  the  absence  is  on  account  of  disease,  not  injury,  resulting 
from  causes  stated  in  the  act 

In  the  absence  of  fraud  or  plain  error  a  finding  by  the  military  authorities  as 
to  the  cause  of  the  disease  and  the  period  of  absence  from  duty  on  account 
thereof  Is  conclusive. 

Beddon  1^  Assistant  Comptroller  Warwick,  August  6,  191S: 

The  Auditor  for  the  War  Department  reported  July  31,  1913,  for 
approval,  disapproval,  or  modification,  his  decision  of  that  date  mak- 
ing an  original  construction  of  a  statute  as  follows: 

"A  claim  has  been  submitted  to  this  office  by  Hugh  F.  Garvey, 
late  private.  Troop  F,  Fifth  United  States  Cavalry,  for  pay  from 
November  10,  1912,  to  March  21,  1913,  the  date  of  his  discharge. 

"  This  soldier's  final  statements  gives  the  reason  for  discharge  as 
'  Certificate  of  disability  per  2d  ind.  W.  D.,  A.  G.  O.,  March  15, 1913, 
on  account  of  loss  of  vision,  left  eye,  due  to  rupture  of  eyeball.  Dis- 
ease not  incurred  in  line  of  duty.' 

"  The  final  statement  also  bears,  under  the  head  of '  Due  the  United 
States,'  the  following:  *  For  stop  pay  from  November  10,  1912,  date 
of  discharge,  G.  O.  31,  W.  D.  1912.' 

"  The  Adjutant  General,  under  date  of  July  18,  1913,  reported  as 
follows : 

"  *  Wah  Depabtmei^t, 
"  *The  Adjutant  General's  Office, 

**  *  Washdnfftoriy  July  18,  191S. 
"  *  Respectfully  returned  to  the  Auditor  for  the  War  Department, 
with  the  information  that  the  records  show  that  Hugh  F.  Garvey, 
late  pvt.,  Troop  F,  5  Cav.,  became  unfit  for  duty  Nov.  10,  1912,  by 
reason  of  loss  of  vision  left  eye,  due  to  rupture  of  eyeball,  accident- 
ally incurred  Nov.  10,  1912,  by  being  struck  by  elbow  of  a  comrade 
while  engaged  in*  a  drunken  Iwawl,  not  in  line  of  duty. 

«*H.  O.  S.  Heistand, 

" '  Adjutant  General!* . 

^  "The  act  of  August  24,  1912  (37  Stat,  672),  relating  to  the  sub- 
ject of  pay  for  absence  from  duty,  reads  as  follows: 

^^  Provided^  That  no  officer  or  enlisted  man  in  active  service,  who 
shall  be  absent  from  duty  on  account  of  disease  resulting  from  his 
own  intemperate  use  of  drugs,  or  alcoholic  liquors,  or  other  miscon- 
duct, shall  receive  pay  for  the  period  of  such  absence  from  any  part 
of  the  appropriation  in  this  act  for  the  pay  of  officers  or  enlisted 
men,  the  time  so  absent  and  the  cause  thereof  to  be  ascertained  under 
such  procedure  and  regulations  as  may  be  prescribed  by  the  Secretary 
of  War.' 

"  General  Order  No.  31,  dated  War  Department,  September  12, 
1912,  prescribes  the  method  for  determining  the  cause  of  such  ab- 
??ence  within  the  purview  of  this  statute.  These  regulations  prescribe 
that  the  company  commander  and  surgeon  shall  determine  whether 
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an  officer  or  enlisted  man  is  absent  from  duty  due  to  causes  within 
the  purview  of  the  statute  above  quoted,  and  further  provide  that — 

" '  When  the  company  commanaer  and  the  surgeon  are  in  accord, 
the  finding,  if  approved  by  the  commanding  officer,  shall  be  finaL' 

"  Said  regulations  further  provide — 

"*When  it  has  been  determined  in  the  manner  hereinbefore  pre- 
scribed that  an  enlisted  man  has  been  absent  from  duty  due  to  causes 
within  the  purview  of  the  statute  above  quoted,  the  proper  command- 
ing officer  will  make  notation  to  that  effect  on  the  pay  rolls  or  on 
final  statements  giving  the  inclusive  dates  of  the  absence,  and  the 
paymaster  will  make  deduction  of  pay  for  such  period.' 

"  The  question  arises  as  to  whether,  under  this  statute,  the  account- 
ing officers  are  authorized  to  review  the  action  of  the  officers  desig- 
nated in  the  regulations  issued  by  the  Secretary  of  War  in  making 
deductions  from  enlisted  men's  pay. 

"  The  statute  prescribes  '  the  time  so  absent  and  the  cause  thereof 
to  be  ascertained  under  such  procedure  and  regulations  as  may  be 
prescribed  by  the  Secretary  of  War.'  This. language  appears  to  be 
clear  and  unambiguous,  and  gives  the  Secretary  of  War  the  exclusive 
right  to  prescribe  regulations  to  determine  the  time  and  cause  of 
such  absence.  That  the  absence  of  Pvt.  Garvey  from  November  10, 
1912,  to  March  21,  1913,  comes  within  the  purview  of  the  act  of 
August  24,  1912,  suprcu,  appears  to  have  been  determined  in  accord- 
ance with  the  regulations  prescribed  by  the  Secretary  of  War.  I  am 
therefore  of  opinion,  and  so  decide,  that  when  it  has  been  determined, 
in  accordance  with  the  regulations  prescribed  by  the  Secretary  of 
War,  that  an  officer  or  enlisted  man  has  been  absent  from  duty  for 
causes  specified  in  said  act,  it  is  not  within  the  jurisdiction  of  this 
office  to  allow  any  claim  for  pay  deducted  in  accordance  with  such 
determination. 

"If  it  were  within  the  jurisdiction  of  this  office  to  determine 
whether  the  absence  came  within  the  purview  of  this  act  or  not,  I 
would  be  inclined  to  hold  that  only  such  absence  as  resulted  from 
the  natural  consequence  of  the  soldier's  intemperate  use  of  intoxicat- 
ing liquors,  drugs,  or  other  misconduct  would  deprive  him  of  pay, 
and  that  an  accident  such  as  resulted  to  this  soldier,  and  which  mi^ht 
have  occurred  without  the  soldier  having  indulged  in  intoxicating 
liquors,  would  not  authorize  a  deduction  from  his  pay." 

The  statute  construed  by  the  auditor  clearly  provides  that  pay 
shall  be  stopped  for  absence  from  duty  "  on  account  of  disease  "  re- 
sulting from  the  causes  stated.  The  Secretary  of  War  is  authorized 
to  establish  a  procedure  and  regulations  to  ascertain  the  time  of 
absence  "  and  the  cause  thereof."  This  authority  does  not  extend 
to  a  determination,  final  upon  the  officers  and  men  and  the  account- 
ing officers  of  the  Treasury,  of  the  question  of  whether  or  not  the 
pay  is  properly  withheld.  The  absence  with  consequent  loss  of  pay 
must  be  on  account  of  disease.  Where  there  is  disease  the  determina- 
tion of  "  the  cause  thereof "  is  to  be  reached  according  to  the  pro- 
cedure and  regulations  established,  and  such  procedure  and  regula- 
tions must  be  understood  and  construed  to  relate  to  disease  and  the 
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manner  of  determining  its  cause  and  the  duration  of  the  absence  re- 
sulting therefrom. 

When  there  is  no  fraud  or  plain  error  in  the  determination  of  the 
cause  of  disease,  a  finding  pursuant  to  the  established  procedure 
and  regulations  that  the  disease  resulted  from  a  cause  named  in  the 
law  will  be  accepted  by  the  accounting  officers,  and,  under  the  same 
exception  as  to  fraud  or  plain  error,  the  latter  will  accept  ako  the 
finding  so  made  with  reference  to  the  "  time  so  absent." 

In  the  case  upon  which  the  auditor's  decision  is  based  it  appears 
that  the  disability  on  account  of  which  the  soldier  was  absent  and 
finaUy  discharged  was  due  to  an  injury  and  not  to  disease.  If  this  be 
so,  it  would  seem  that  the  case  does  not  come  within  the  purview  of 
the  act  of  August  24,  1912,  and  the  regulations  made  by  the  Secre- 
tary of  War  in  pursuance  thereof.  The  act  deals  with  absences  on 
account  of  disease  and  not  on  account  of  injury.  Said  act  of  Au- 
gust 24,  1912,  is  in  the  nature  of  a  penal  statute  and  must  be  con- 
strued strictly. 

The  auditor's  decision  as  modified  is  approved  and  is  applicable 
to  any  case  coming  within  the  purview  of  the  statute ;  that  is  to  say, 
any  absence  because  of  disease  resulting  from  the  causes  specified 
in  the  statute,  but  it  is  suggested  for  the  further  consideration  of  the 
auditor  whether  the  present  case  falls  within  the  provisions  of  the 
statute* 


COHSntUCnOH  of  the  PBOYISIOHS  of  the  act  of  SECEHBEB  SS,  1911 
(87  STAT.,  49),  LIKITIHG  THE  TIME  FOR  FILIHG  CLAIX8  «  FOR  ARREARS 
OF  PAY,  BOmrTY,  OR  OTHER  AILOWAITCES  OROWINO  OITT  OF  THE  SERV- 
ICE OF  YOLinrrEERS  WHO  SERVED  IN  THE  ARMY  OF  THE  mfTITEI) 
STATES  BIFRIirQ  THE  CIVIL  WAR." 

Where  a  claim  was  filed  by  a  soldier  prior  to  January  1,  1913,  for  one  or  more 
items  sopposed  to  l)e  due  him,  and  where  any  of  said  items  remains  undis- 
pcwed  of  on  that  date,  such  item  or  items  preserve  the  right  of  the  soldier's 
heirs  to  complete  such  a  claim  for  all  arrears  of  pay,  etc.,  due  the  soldier, 
and  the  accounting  officers  are  authorized  to  receive  and  consider  applica- 
tions filed  after  December  31,  1912,  in  such  cases,  notwithstanding  the 
limitaUon  found  in  the  act  of  December  22,  1911  (37  Stat.,  49). 

Deeiiion  by  Assistant  Comptroller  Warwick,  August  6,  1913: 

The  Auditor  for  the  War  Department  on  August  1, 1913,  under  the 
provisions  of  section  8  of  the  act  of  July  31,  1894  (28  Stat.,  208), 
reported  to  this  office  the  following  decision  for  approval,  disap- 
proval, or  modification : 

"In  the  examination  of  claims  for  arrears  of  pay,  bounty,  and* 
other  allowances  growing  out  of  the  service  of  omcers  and  enlisted 
men  of  the  Volunteer  Army  during  the  Civil  War,  the  question  arises 
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as  to  the  effect  of  the  limitation  found  in  the  act  of  December  22, 1911 
(37  Stat.,  49),  on  the  payment  of  a  share  reserved  in  a  settlement 
made  prior  to  January  1,  1913,  where  an  undisposed-of  item  of  a 
claim  filed  by  a  soldier  in  1865  was  not  disposed  of  in  a  settlement 
subsequently  made  to  him. 

"  The  facts  in  this  case  are  as  follows : 

"  In  1865  George  Messick  filed  a  claim  in  this  ofiice  for  bounty  and 
arrears  o'f  clothing  due  him  for  service  in  Company  M,  Fifth  Ohio 
Cavalry,  and  in  1866,  in  the  settlement  of  said  claim,  he  was  allowed 
$160,  the  balance  of  bounty  due  him  under  joint  resolution  of  January 
13, 1864,  for  said  service,  but  no  action  whatever  appears  to  have  been 
taken  on  his  claim  for  clothing  pay  at  the  time  that  settlement  was 
made.  No  further  action  was  taken  in  this  case  until  1911,  when  a 
claim  was  filed  by  one  of  the  soldier's  children,  in  which  it  was  alleged 
that  the  soldier  also  served  in  Company  C,  Twenty-fourth  Indiana 
Infantry,  and  by  settlement  certificate  No.  84356,  dated  January  16, 
1912,  there  was  found  due  for  arrears  of  pay,  bounty,  etc.,  the  sum  of 
$199.64,  one  share  of  which,  or  $49.91,  was  paid  jto  the  claimant,  and 
three  shares,  or  $149.73,  were  reserved  for  heirs  not  applying.  By 
settlement  certificate  No.  86474,  dated  March  26,  1912,  two  shar^,  or 
$99.82,  reserved  in  the  settlement  of  January  16^  1912,  were  paid  upon 
applications  of  two  other  children  of  the  soldier,  filed  in  February, 
1912,  leaving  one  share  still  unpaid  for  which  no  application  was  filed 
until  July  15,  1913. 

"  The  question  to  be  determined  in  this  case  is  whether  or  not  the 
failure  of  the  accounting  oflScers  to  dispose  of  one  item  of  a  soldier's 
claim,  either  by  an  allowance  or  disallowance,  leaves  that  claim  a 
pending  claim  m  this  office  which  may  be  disposed  of  in  favor  of  the 
soldier's  heirs  on  applications  filed  in  this  office  after  December  31, 
1912. 

''  In  the  Comptroller's  decision  of  February  4, 1913  (19  Comp.,  509) , 
it  is  stated  that  claims  pending  and  undisposed  of  m  this  office  on 
December  31, 1912,  maybe  completed  and  disposed  of  after  that  date, 
and  that  this  office  is  not  authorized  to  receive  or  consider  new  claims 
or  new  items  of  claims  when  the  original  claim  has  been  disposed  of. 
On  June  12,  1913,  in  the  case  of  Johnson  Batzel  it  was  held  by  the 
comptroller  that  a  right  to  arrears  of  pay,  etc.,  acquired  by  a  soldier 
who  filed  a  claim  for  bounty  in  1866,  but  which  was  not  disposed  of, 
survives  to  his  widow  or  legal  heirs  and  could  be  completed  by  filing 
applications  subsequent  to  December  31, 1912. 

"  In  view  of  the  above-cited  decisions,  I  am  of  the  opinion,  and  so 
decide,  that  the  filing  of  a  claim  by  a  soldier  prior  to  January  1, 1913, 
for  one  or  more  items  supposed  to  be  due  him,  And  where  any  of  said 
items  remain  undisposed  of  on  that  date,  even  though  a  settlement 
has  been  made  with  the  soldier  for  part  of  the  items  so  claimed,  the 
undispoeed-of  item  or  items  preserves  the  right  of  the  soldier's  heirs 
to  complete  such  a  claim  for  all  arrears  of  pay,  etc.,  due  the  soldier, 
and  that  this  office  is  authorized  to  receive  and  consider  applications 
filed  after  December  31,  1912,  in  such  cases,  notwithstanding  the 
limitation  found  in  the  act  of  December  22, 1911,  aupra.^^ 

The  decision  of  the  auditor  appears  to  be  correct  and  is  approved. 
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TSAYEUNO  SXPEirSES  07  EKPLOTEES  TEANSFEEEED  FROM  A  POSITION 
AT  OHE  STATION  TO  A  SIMILAE  POSITION  AT  ANOTHEE  STATION  TTNDEE 
A  NEW  APPOINTICENT. 

An  employee  at  a  station  who  receives  a  new  appointment  to  a  similar  position 
at  another  station  is  not  entitled  to  reimbursement  for  traveling  expenses 
incurred,  as  the  travel  involved  is  not  travel  from  one  station  to  another 
under  the  same  appointment. 

DeolsioB  hy  Assistant  Comptroller  Warwick,  Augrnst  7,  1918: 

J.  B.  Harness,  clerk,  United  States  land  office,  North  Yakima, 
Wash.,  appealed  August  1,  1913,  from  the  action  of  the  Auditor  for 
the  Interior  Department  in  settlement  No.  31653,  dated  July  24,  1913, 
in  disallowing  his  claim  of  $78.03  for  reimbursement  of  traveling  ex- 
penses incurred  in  connection  with  his  transfer  from  position  as  clerk, 
United  States  land  office,  Helena,  Mont.,  to  like  position  at  United 
States  land  office.  North  Yakima,  Wash.,  in  February,  1908,  and  also 
in  connection  with  a  similar  transfer  from  United  States  land  office, 
Valentine,  Nebr.,  to  United  States  land  office.  North  Yakima,  Wash., 
in  October,  1912. 

The  travel  performed  was  not  travel  from  one  station  to  another 
under  the  same  appointment.  Each  transfer  was  in  effect  a  new 
appointment  to  a  new  place  requiring  the  taking  of  a  new  oath  of 
office  and  actual  entrance  on  duty  before  such  clerk  was  lawfully  en- 
titled to  pay  at  the  new  place  of  duty.  (See  decision  of  July  21, 
1898,  7  MS.  Comp.  Dec.,  110.)  And  the  travel  was  performed  in 
going  to  accept  a  new  position  or  appointment. 

Such  travel  can  not  be  considered  as  travel  on  public  business  so 
as  to  entitle  the  claimant  to  reimbursement  of  expenses  therefor  under 
the  act  of  March  3, 1875  (18  Stat.,  452) .  Traveling  expenses  are  inci- 
dent to  service  and  the  right  to  reimbursement  therefor  can  properly 
attach  only  after  he  has  qualified  for  the  position.  So  also  the  travel 
in  question  had  no  official  connection  with  the  position  he  left  when 
going  to  accept  the  new  position. 

The  action  of  the  auditor  is  affirmed. 


COHST&UCTION  07  EXTENSIOH  TO  A  PTTBLIC  BIJILDINO. 

Appropriations  which  provide  for  and  authorize  "alterations,  improvementa, 
and  repairs"  of  a  public  buUding  do  not  authorize  the  use  of  said  appro- 
priations for  the  construction  of  an  extension  to  said  building. 

CoaptroUer  Downey  to  Secretary  of  the  Treasury,  August  7,  1918: 

In  your  letter  of  the  4th  instant  you  present  a  question  for  my 
decision,  as  follows : 

^^ Attention  is  invited  to  the  sundry  civil  act  approved  June  23, 
1913,  which  contains  the  following  item : 

"'Canton,  Ohio,  post  office:  For  alterations,  improvements,  and 
repairs,  $20,000.' 
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"The  department  will  appreciate  your  courtesy  if  you  will  favor 
it  with  your  opinion  as  to  whether  or  not  the  language  above  referred 
to  is  broad  enough  to  permit  the  construction  of  an  extension  to 
said  Federal  building." 

The  sundry  civil  act  of  June  23,  1913  (Public,  No.  3,  p.  3),  reads: 

"That  the  following  sums*be,  and  the  same  are  hereby,  appro- 
priated, for  the  objects  hereinafter  expressed,    ♦     ♦     ♦. 

"  Canton,  Ohio,  post  office :  For  alterations,  improvements,  and  re- 
pairs, $20,000." 

The  word  "alteration"  means  the  act  or  process  of  altering,  an 
effected  change,  as,  for  instance,  the  erection  of  a  partition  dividing 
one  room  from  another,  changing  the  stairway,  closing  up  a  door 
or  window,  or  cutting  a  new  door  or  window,  etc. 

The  word  "  improvement  "  means  to  make  better;  that  is,  to  make 
some  part  of  the  present  building  better,  such  as  strengthening  the 
foundation  or  walls,  putting  on  a  new  roof,  painting  the  building,  etc. 

The  word  "  repair  "  means  to  make  over,  to  restore  to  a  good  or 
sound  state,  as  repairing  the  roof,  repaiiing  windows,  or  repairing 
the  outside  steps,  etc. 

None  of  these  terms,  however,  could  be  construed  as  authority  to 
enlarge  the  present  building  by  erecting  an  addition  thereto.  (See 
1  Comp.  Dec,  33;  7  id.,  684.)  In  fact  when  Congress  intends  to  en- 
large a  building,  of  which  there  are  numerous  instances,  it  specifically 
provides  for  such  addition  after  an  estimate  has  been  made  as  pro- 
vided in  section  3663  of  the  Revised  Statutes. 

Therefore,  under  the  provisions  of  section  3678  of  the  Revised  Stat- 
utes, I  must  answer  your  question  in  the  negative. 


TRAVEL   ALLOWAKCE   OF    NAVAL   PBISONEB    DISCHABOEB    OH    ACCOirNT 
OF  EXPI&ATION  OF  ENLISTMENT. 

A  naval  prisoner  who  is  discharged  on  account  of  expiration  of  enlistment  is 
entitled  to  be  credited  on  discharge  with  the  travel  allowance  of  enlisted 
men  of  the  Navy  authorized  by  the  act  of  June  29,  1906  (34  Stat,  555). 

I>eci8ion  by  Assistant  Comptroller  Warwick,  Angrast  9,  1918: 

C.  H.  Hayes  appealed  July  28, 1913,  from  the  action  of  the  Auditor 
for  the  Navy  Department  in  settlement  No.  5238  of  March  26,  1913, 
disallowing  his  claim  for  travel  allowance  from  Port  Royal,  S.  C, 
place  of  discharge,  to  New  York,  N.  Y.,  place  of  enlistment,  825 
miles  at  4  cents  per  mile,  amounting  to  $33. 

The  auditor  disallowed  the  claim  because : 

"  He  was  discharged  as  a  naval  prisoner  and  in  accordance  with 
'Addenda  to  rules  and  regulations  for  the  government  of  the  United 
States  naval  prisons,  prison  ships,  and  disciplinary  barracks,'  he  is 
entitled  to  actual  transportation  with  which  he  was  duly  furnished." 
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The  appellant  enlisted  November  7,  1898,  discharged  March  7, 
1903;  reenlisted  July  27,  1904,  discharged  July  26,  1908;  reenlisted 
September  1,  1908,  at  New  York,  N.  Y.,  discharged  October  29, 1912, 
at  Port  Royal,  S.  C,  his  reenlistment  having  expired  August  31, 
1912.  While  serving  under  this  last  enlistment  he  was  tried  and 
convicted  by  a  general  court-martial  and  sentenced  to  be  reduced  to 
the  rating  of  seaman;  to  be  confined  in  such  place  as  the  convening 
authority  might  designate  for  a  period  of  six  months;  and,  after 
his  accrued  pay  should  have  discharged  his  indebtedness  to  the 
United  States  at  the  date  of  approval  of  this  sentence,  to  forfeit 
all  pay  that  might  become  due  him,  except  the  sum  of  $3  per  month 
during  said  confinement  for  necessary  prison  expenses. 

The  sentence  was  approved  by  the  convening  authority  August  30, 
1912,  but  the  period  of  confinement,  with  corresponding  loss  of  pay, 
was  mitigated  to  detention  for  three  months  at  the  United  States 
naval  disciplinary  barracks  at  Port  Royal,  S.  C,  subject  to  the  con- 
ditions and  benefits  specified  in  '^ Addenda  to  rules  and  regulations 
for  the  government  of  United  States  naval  prisons,  prison  ships, 
and  disciplinary  barracks."  The  provisions  of  said  "Addenda  "  to 
be  carried  into  effect  in  this  case  without  further  action  by  the  re- 
viewing authority. 

By  letter  of  March  7, 1913,  the  Chief  of  the  Bureau  of  Navigation 
advised  the  auditor: 

"  While  serving  this  sentence  the  enlistment  of  Hayes  expired. 
He  was  discharged  from  the  service  with  an  ordinary  discharge, 
recommended  for  reenlistment,  upon  completion  of  two-thirds  of  flie 
sentence  adjudged  in  his  case,  but  he  was  not  restored  to  duty  before 
his  discharge.  It  will  be  noted  that  his  sentence  did  not  include  dis- 
charge from  the  service,  and  therefore  when  his  two-thirds'  sentence 
expired  it  was  necessary  to  discharge  him  on  account  of  expiration  of 
enlistment.^ 

The  naval  appropriation  act  of  June  29,  1906  (34  Stat.,  655), 
provides : 

"  That  hereafter  enlisted  men,  discharged  on  account  of  expiration 
of  enlistment,  shall  receive  in  lieu  of  transportation  and  subsistence, 
travel  allowance  of  4  cents  per  mile  from  the  place  of  discharge  to 
the  place  of  enlistment,  for  travel  in  the  United  States." 

Tlie  act  of  February  16, 1909  (35  Stat,  622),  provides: 

"  That  persons  confined  in  prisons  in  pursuance  of  the  sentence  of 
a  naval  court-martial  shall  *  *  ♦  upon  discharge  be  furnished 
with  suitable  civilian  clothing  and  paid  a  gratuity,  not  to  exceed  $25 : 
Pro7?ided^  That  such  allowance  shall  be  made  in  amounts  to  be  fixed 
by,  and  in  the  discretion  of,  the  Secretary  of  the  Navy  and  only  in 
cases  where  the  prisoners  so  discharged  would  otherwise  be  unpro- 
vided with  suitable  clothing  or  without  funds  to  meet  their  im- 
mediate needs." 
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The  act  of  March  3, 1909  (35  Stat.,  756),  provides: 

"  That  the  Secretary  of  the  Navy  is  hereafter  authorized  to  trans- 
port to  their  homes  or  places  of  enlistment,  as  he  may  designate,  all 
discharged  naval  prisoners;  the  expense  of  such  transportation  shall 
be  paid  out  of  any  money  that  may  be  to  the  credit  of  prisoners  when 
discharged ;  where  there  is  no  such  money^  the  expense  shall  be  paid 
out  of  money  received  from  fines  and  forfeitures  imposed  by  n»val 
courts-martial.    *     *     *." 

In  Rules  and  Regulations  for  the  Government  of  United  States 
Naval  Prisons,  Prison  Ships,  and  Disciplinary  Barracks,  promul- 
gated by  the  Secretary  of  the  Navy,  it  is  provided : 

"  68.  Upon  discharge  a  prisoner  may  be  furnished  transportation 
to  his  home,  or  place  of  enlistment,  as  the  commanding  officer  of  the 
prison  may  consider  best,  considering  the  interest  ct  the  man.  It 
would  seem  that  in  general  his  home  would  be  the  better  destination. 
The  expense  of  this  transportation  shall  be  paid  out  of  any  money 
that  may  be  to  the  credit  of  the  prisoner  when  discharged.  If  he  has 
no  money  to  his  credit,  or  not  sufficient  mcmey,  then  the  expense  shall 
be  paid  from  money  received  from  fines  and  forfeitures  imposed  by 
naval  courts-martial. 

"  69.  If  the  prisoner  has  monej  due  him  from  the  $20  reserved  frcmi 
forfeiture  after  transportation  is  paid  for  as  above,  he  will  be  given 
the  amount  due.  Ir  the  cost  of  transportation  has  reduced  the 
amount  due  him  below  an  amount  sufficient  to  enable  him  to  subsist 
himself  on  the  trip  for  which  transportation  is  provided,  at  the  rate 
of  $1.50  per  day,  and  to  leave  then  a  balance  of  $10  upon  arrival  at 
his  home  or  place  of  enlistment,  such  amount  will  be  furnished  him 
(chargeable  to  '  Pay  miscellaneous ')    as  will  accomplish  this  re- 

The  appellant  was  discharged  on  account  of  expiration  of  enlist- 
ment. (See  61  MS.  Comp.  Dec,  277,  Apr.  17,  1912.)  He  therefore 
comes  within  the  terms  of  the  act  of  June  29,  1906^  siipra. 

He  is  also  a  discharged  naval  prisoner,  and  therefore  comes  within 
the  terms  of  the  acts  of  February  16  and  March  3,  1909,  supra.  (18 
Comp.  Dec,  538.)  In  the  decision  just  cited  the  facts  appear  to  bo 
substantially  the  same  as  those  in  the  case  now  under  consideration, 
and  it  was  held  that  the  discharged  prisoner  under  said  act  of  March 
3, 1909,  and  regulation  68  may  be  furnished  with  transportation  to  his 
home  or  place  of  enlistment,  and  further : 

*'  Under  said  act  (Feb.  16.  1909)  and  regulation  69,  supra,  said 
seaman  is  entitled  upon  discharge  to  be  furnished  with  $10  at  his 
home  or  place  of  enlistment,  together  with  $1.50  per  day  for  sub- 
sistence while  being  transported  thereto,  not  to  exceed  in  all  $25, 
provided  that  after  crediting  Mm  with  aU  proper  credits  when  die- 
charqed  and  deducting  therefrom  the  expense  of  his  transportation 
as  aforesaid  he  is  without  funds  to  meet  nis  immediate  needs/' 

The  question  as  to  whether  the  travel  allowance  on  discharge  pro- 
vided by  the  said  act  of  June  29, 1906,  was  a  proper  credit  when  dis- 
charged was  not  raised  or  decided  in  said  decision.    In  the  case  now 
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under  consideration  J[  think  it  is  a  proper  credit.  There  is  nothing 
in  said  acts  of  February  16  and  March  3,  1909,  which  indicates  an 
intention  to  take  away  any  rights  the  naval  prisoner  might  otherwise 
have. 

Under  said  act  of  June  29,  1906,  the  enlisted  man  discharged  on 
account  of  expiration  of  enlistment  receives  travel  allowance  of  4 
cents  per  mile  from  place  of  disdiarge  to  place  of  enlistment  in  lieu 
of  being  furnished  transportation  and  subsistence  at  the  expense  of 
the  United  States. 

Under  the  said  act  of  March  3,  1909,  the  prisoner,  whether  dis- 
charged on  account  of  expiration  of  enlistment,  by  sentence  of  a 
court-martial,  or  for  other  cause,  is  to  be  furnished  transportation 
and  subsistence  to  his  home  or  place  of  enlistment  at  his  own  expense^ 
provided  he  has  sufficient  money  to  his  credit  with  which  to  pay 
for  same.  The  appellant  was  furnished  transportation  to  New  York, 
N.  Y.,  at  a  cost  of  $21.05  and  $1.60  for  subsistence  en  route,  which 
amounts  were  paid  out  of  the  more  than  $200  he  had  to  his  credit 
when  discharged. 

The  paymaster  did  not  credit  him  with  the  travel  allowance  on 
discharge  of  4  cents  per  mile  to  place  of  enlistment,  and  the  claim 
therefor  was  disallowed  by  the  auditor,  as  stated  above. 

On  this  revision  the  said  travel  allowance,  amounting  to  $33,  will 
be  allowed. 


PAETY  TICXETS--GASH  CONDITIOV. 

Where  transportation  is  requested  by  the  Government  for  a  number  of  persons 
without  specifying  i>arty  ticket  and  one  ticket  is  issued  for  the  entire  party 
the  rate  to  be  paid  therefor  is  the  rate  charged  the  public  for  a  like  party 
trayeling  on  one  ticket 

Where  a  party  ticket  is  not  called  for  and  individual  tickets  are  issued  to  the 
members  of  a  party  for  which  transportation  is  requested  by  the  Govern- 
ment the  individual  rate  is  applicable  thereto. 

A  railroad  company  has  the  right  to  waive  any  of  its  tariff  requirements  in 
favor  of  the  Government  without  violating  the  law. 

The  stipulation  in  the  published  tariff  of  a  railroad  company  that  cash  be  paid 
in  advance  for  passenger  transportation  can  not  be  considered  a  condition 
upon  which  said  rate  is  based,  for  cash  in  advance  of  service,  or  at  time 
ticket  is  issued,  is  the  usual  and  regular  requirement  upon  which  passenger 
transportation  is  furnished. 

It  having  been  the  practice  of  transportation  companies  to  accept  "  Government 
requests"  for  passenger  transportation  and  to  furnish  the  transportation 
indicated  thereon  without  the  payment  of  cash  In  advance  usually  required 
of  the  general  public,  the  only  recognized  basis  of  payment  therefor  Is  the 
cash  basis. 

Iteeitlon  by  Comptroller  Downey,  August  15,  1918: 

The  Galveston,  Harrisburg  &  San  Antonio  Railway  Co.  appealed 
June  14,  1913,  from  the  action  of  the  Auditor  for  the  War  Depart- 
ment in  settlement  No.  17169,  dated  June  14, 1912. 
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The  company  claimed  $2,982.90  for  passenger  transportation  service 
wholly  within  the  State  of  Texas  during  the  period  from  October, 
1910,  to  February,  1912.  The  auditor  allowed  $2,188.70  and  dis- 
allowed $794.20,  itemized  as  follows : 


Bill 
No. 

Re- 

Date  of 

aenrloe. 

From  and  to. 

Num- 
ber of 
farm. 

Rate 
charged. 

Amount 
charged. 

Amount 
allowed. 

Amount 

diSBl- 

lowed. 

175 
117 

164028 
79929 

151652 
151660 

Letter. 

L«tter. 

166632 
109628 
151626 
42497 
109429 

138651 

80034 

1911. 
Aug.    5 
Mar.  11 

Mar.  21 
Mar.  22 

Mar.  21 

Mar.  26 

June  30 
Aug.    5 
Jan.   24 
Feb.    3 
May     6 

1910. 
Oct.   — 

1912. 
Feb.  12 

El  Paso  to  Fabens,  Tex 

Iloustonto  Ban  Antonio.... 

El  Paso  to  Shumla 

13 
9 

59 
64 

31 
22 

9 
9 
48 
53 
9 

9 
9 

to.  90 
6.30 

11.95 
7.60 

3.50 
4.10 

7.20 
12.70 

1.20 

.  14.65 

18.60 

37.20 
1.00 

611.70 
56.70 

to.  75 
52.00 

792.25, 

140.06 

60.00 
106.00 

38.40 
516. 75 
155.00 

310.00 
8.50 

$1.95 
4.70 

123 

705.06 
486.40 

El  Paso  to  Marathon 

Del'Rio  to  Drrden 

1,191.45 

399.20 

124 

108.50 
90.20 

Sanderson  to  Del  Rio 

San  Antonio  to  Qavlesion.. . 

Marfit  to  San  Antonio 

El  Paso  to  P'Uvo 

198.70 

58.65 

162 
177 
109 

64.80 
114.30 

57.60 
776.45 
167.40 

334.80 
9.00 

4.80 
8.30 
19.20 

111 

SpoflordtoEl  Paso 

259.70 

154 
101 

San  Antonio  to  El  Paso 

San  Antonio  to  EI  Paso  and 
return 

12.40 
24. » 

199 

Eagle  Pass  to  Spofford 

.50 

2,962.90 

2,188.70 

794.30 

The  aforesaid  bills  were  rendered  on  the  basis  of  regular  single- 
fare  rate,  while  the  auditor  allowed  on  the  basis  of  party  fares,  as 
published  in  company's  tariff  No.  792  of  1910,  which  named  rates  as 
follows: 

'*  For  a  party  of  10  to  20  persons,  inclusive,  all  on  one  ticket,  for 
a  single-tnp  passa^,  2^  cents  per  mile  per  capita.  Tickets  for  less 
than  10  may  be  issued  at  a  gross  rate  prescribed  for  10  adult 
passengers. 

"  For  a  party  of  21  to  24,  inclusive,  all  on  one  ticket,  the  total 
amount  charged  shall  be  the  same  in  dollars  and  cents  as  charged 
for  a  party  oi  25  persons. 

"  For  a  party  of  25  or  more  persons,  all  on  one  ticket,  for  a  single- 
trip  passage,  2  cents  per  mile  per  capita." 

These  rates  appear  to  have  been  fixed  by  the  Railroad  C!ommission 
of  Texas,  which  is  authorized  under  the  laws  of  Texas  "  to  adopt  all 
necessary  rates,  charges,  and  regulations  to  govern  and  regulate  rail- 
road freight  and  passenger  tariffs,"  and  is  given  the  "power  to 
correct  abuses  and  prevent  unjust  discriminations  and  extortion  in 
rates  of  freight  and  passenger  tariffs  on  the  different  railroads  in  this 
State  (Texas)  and  to  enforce  the  same  "  through  the  courts. 

The  said  commission  is  required  to  "  make  and  establish  reason- 
able rates  for  the  transportation  of  passengers  over  each  or  all  of 
the  railroads  subject  hereto,  which  rates  shall  not  exceed  the  rates 
fixed  by  law."    (See  art.  6554,  Revised  Civil  Statutes  of  Texas,  1911.) 
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The  company  in  its  publication  of  the  aforesaid  party  fares  stipu- 
lated that — 

"  These  fares  are  available  only  when  cash  is  paid  at  time  ticket 
is  issued." 

It  appears  that  the  chairman  of  the  Railroad  Commission  of  Texas 
in  a  letter  dated  July  11,  1911,  to  the  depot  quartermaster  at  St. 
Louis,  Mo.,  said  that  the  commission  does  not  recognize  the  right 
of  the  company  to  undertake  to  enforce  such  a  provision  as  that 
above  quoted. 

The  company  contends,  however,  that  the  tariff  with  said  clause 
was  approved  by  the  commission. 

It  seems  immaterial,  however,  whether  said  clause  did  or  did  not 
receive  the  approval  of  said  commission,  for  reasons  hereinafter  set 
forth. 

It  appears  that  the  service  under  consideration  was  furnished  on 
requests  which  called  for  transportation  of  the  number  of  men  indi- 
cated, but  without  specifying  party  ticket,  and  that  a  single  ticket 
for  the  entire  party  was  furnished  in  each  of  the  cases  except  four, 
for  whidi  transportation  was  furnished  as  follows: 

On  bill  No.  Ill  the  notation  on  the  request,  evidently  made  by 
the  agent  of  the  company  at  the  time  the  transportation  was  fur- 
nished, shows  that  two  tickets  were  issued  for  the  53  persons  indi- 
cated thereon,  at  the  rate  of  $9.75  each,  the  party  rate.  This  evi- 
dently indicates  that  party  tickets  were  issued  for  this  service. 

On  bills  Nos.  177  and  101  the  notation  on  the  requests  indicates 
that  nine  tickets  in  each  case  were  issued,  thus  furnishing  individual 
transportation. 

On  bill  No.  117  the  notation  on  the  request  indicates  that  two 
tickets  were  issued  for  the  nine  persons  indicated.  The  party  rate 
could  not  be  applied  for  said  tickets,  if  properly  issued,  as  the  indi- 
vidual rate  is  less.  Had  a  party  ticket  been  issued  for  the  entire 
number  the  party  rate  would  have  been  less. 

In  regard  to  the  three  cases  last  mentioned,  as  the  Government 
did  not  call  for  a  party  ticket,  the  company  was  entirely  justified  in 
furnishing  individual  tickets,  and  is  therefore  entitled  to  payment 
for  the  class  of  transportation  furnished — individual  rates  for  indi- 
vidual service. 

In  each  of  the  remaining  cases  the  whole  number  of  persons  indi- 
cated on  the  request  was  furnished  transportation  on  a  single  ticket. 
The  class  of  service  received  was  therefore  party  service — the  trans- 
portation of  a  number  of  persons  on  a  single  ticket,  and  therefore 
subject  to  all  the  incidents  of  party  service  on  the  part  of  both  the 
travelers  and  of  the  railroad  company. 
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The  only  question  is  whether  the  stipulation  that  cash  should  be 
paid  in  advance  is  a  condition  necessary  to  secure  the  said  rate. 
In  other  words,  though  the  Government  received  the  exact  kind  of 
service  for  which  the  party  rates  were  available,  is  the  individual 
rate  to  be  charged  therefor  because  cash  was  not  paid  in  advance, 
the  Government  thereby  paying  more  than  private  individuals  for 
the  same  service — ^merely  because  not  paid  for  at  the  time — the  ex- 
cess being  in  the  nature  of  a  penalty  for  delay  in  making  payment? 

The  chairman  of  the  Interstate  Commerce  Conmiission,  in  a  letter 
addressed  to  the  Quartermaster  General,  United  States  Army,  July 
27,  1907,  said  that  when  a  reduced  rate  is  offered  conditionally  such 
conditioHs  should  be  observed  and  a  condition  that  cash  collection 
should  be  made  at  the  time  tickets  are  purchased  is  a  condition 
binding  on  prospective  purchasers,  and  only  those  who  comply  with 
it  are  entitled  to  the  rate. 

But  the  right  to  enter  into  contract  with  the  Government  for  the 
transportation  of  troops  is  free  and  untrammeled,  and  it  is  within 
the  power  of  a  railroad  company  to  waive  a  condition  in  favor  of 
the  Government  without  violating  the  law. 

In  the  decision  of  this  office  of  June  27,  1908  (45  MS.  Comp.  Dec., 
2414),  it  was  held,  after  quoting  the  aforesaid  letter  of  the  chairman 
of  the  Interstate  Commerce  Commission,  that — 

a  4c  4c  4c  wiien  a  reduced  rate  is  offered  conditionally  upon  the 
payment  of  cash  in  advance  therefor  such  condition  majr  be  required 
mthe  application  of  the  rate  for  the  Government,  but  it  is  entirely 
proper  for  the  carrier  to  waive  this  as  well  as  any  other  requirement 
for  Government  business. 

"  The  acceptance  of  a  request  calling  for  party  rates  or  a  party 
ticket  would  constitute  such  a  waiver. 

"  But  the  mere  fact  that  a  single  ticket  is  issued  for  the  convenience 
of  the  Government  for  the  transportation  of  a  number  of  men  does 
not  constitute  such  a  ticket  a  party  ticket." 

There  is  no  contention  in  this  case  that  the  single  tickets  issued 
for  the  various  parties  were  issued  "  for  the  convenience  of  the 
Government,"  and  it  is  immaterial  whether  a  ticket  so  issued  thus 
became  a  "  party  ticket."  Party  rates,  in  the  tariff  in  question,  were 
applicable  to  the  specified  number  of  persons  "  all  on  one  ticket,"  and 
the  service  furnished  thereon  was  in  every  respect  a  party  service. 
There  was  not  in  these  cases  an  acceptance  of  a  request  specifically 
calling  for  party  rates,  but  there  was  an  acceptance  of  a  request  and 
the  furnishing  of  party  service. 

It  may  be  suggested  also  in  this  connection  that  while  appellant 
seems  to  rely  on  a  former  holding  of  this  office  indicating  that  an 
acceptance  of  a  request  "  under  protest "  may  save  some  rights  and 
sets  out  in  its  st^^tement  of  the  case  a  "  revised  instruction  "  provid- 
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ing  tliat  its  agents  in  honoring  Army  and  Navy  transportation  re- 
quests for  party  rates  or  party  ticket  shall  make  an  indorsemait 
across  the  foce  of  the  request,  ^^  party  fares  are  not  applicable  to  this 
transportation  and  this  request  is  accepted  under  protest,^'  there  is 
no  showing  that  any  such  indorsements  were  made  on  the  requests 
in  question.  My  opinion  as  to  the  effect  of  such  an  indorsement 
is  therefore  not  now  of  importance. 

Though  the  transportation  under  consideration  was  wholly  within 
"  the  State  of  Texas,  and  therefore  not  within  the  scope  of  the  inter- 
state commerce  law,  yet  the  principles  governing  the  case  are  similar. 

I  am  not  prepared  to  say  that  a  railroad  company  would  have  the 
right  to  refuse  a  service  to  the  Government  unless  all  conditions  im- 
posed upon  the  public  are  complied  with,  and  such  question  is  not 
no^w  before  me;  neither  was  it  before  my  predecessor  when  he  ren- 
dered Uie  decision  just  referred  to.  His  statement  that  the  condition 
may  be  required  in  the  application  of  the  rate  can  not  be  construed 
to  mean  that  a  railroad  company  would  have  the  right  to  refuse  any 
particular  service  to  the  Government  unless  all  conditions  imposed 
upon  the  public  are  complied  with. 

I  agree  with  the  chairman  of  the  Interstate  Commerce  Commis- 
sion that  a  railroad  company  has  the  power  to  waive  any  of  its  tariff 
requir^nents  in  favor  of  the  Government  without  violating  the  law. 
This  is  quite  different  from  saying  that  it  has  the  power  to  enforce 
all  its  requirements  against  the  Government,  though  as  a  general 
proposition  a  railroad  company  may  contract  with  the  Government 
on  the  same  conditions  as  with  private  parties. 

But  when  the  Government  asks  for  the  transportation  of  a  num- 
ber of  men  from  one  point  to  another,  and  the  railroad  company 
furnished  a  single  ticket  therefor,  being  in  all  respects  the  exact  kind 
of  transportation  furnished  an  equal  number  of  other  persons  on  a 
single  ticket,  which  is  called  a  party  ticket  and  charged  for  at  party 
rates,  I  fail  to  see  the  distinction  which  would  authorize  the  holding 
that  the  ticket  furnished  the  Government  should  be  paid  for  at  a 
higher  rate. 

The  stipulation  that  cash  be  paid  in  advance  for  passenger  trans- 
portation can  not  be  considered  a  condition  upon  which  said  rate  is 
based,  for  it  is  a  well-known  fact  that  cash  in  advance  of  service  or 
at  the  time  the  ticket  is  issued  is  the  usual  and  regular  requirement 
upon  which  transportation  is  furnished,  and  no  such  transportation 
can  ever  be  required  by  any  one  or  any  party  without  the  payment 
of  cash,  whether  so  stipulated  in  the  tariff  or  not. 

If  credit  is  ever  allowed  in  any  individual  case,  it  must  be  a  matter 
of  acceptance  of  the  promise  of  the  person  receiving  the  same  to  pay 
therefor  as  the  equivalent  of  cash.  Under  no  condition  can  it  be 
presumed  that  any  particular  person  or  number  of  persons  could  of 
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right  demand  that  transportation  be  furnished  without  the  payment 
of  cash  in  advance  or  at  time  the  ticket  therefor  is  issued. 

No  person  has  the  right  to  demand  credit  of  another  and  no  rail- 
road company  names  rates  which  can  be  called  credit  rates  which 
can  be  available  to  (vnyone  upon  credit. 

If  a  party  of  10  or  more  should  present  themselves  to  the  claimant 
company  without  the  cash  to  pay  for  a  party  ticket,  will  it  be  pre- 
sumed tiiat  the  agent  would  issue  a  ticket  for  the  service  to  be  paid 
therefor  at  some  time  in  the  future  at  individual  rates,  or  could  said* 
party  demand  that  transportation  be  furnished  them  to  be  paid  for 
in  the  future  at  individual  rates?  Though  rates  are  named  without 
the  stipulation  that  cash  be  paid  in  advance,  it  does  not  follow  that 
they  are  available  on  credit. 

The  matter  of  credit  can  not  be  a  matter  of  right  to  any  individual, 
and  no  person,  firm,  or  corporation  would  undertake  to  do  any  busi- 
ness whatever  with  a  rate  for  credit  which  would  be  available  for 
everyone.  Consequently  common  carriers  which  are  to  make  rates 
for  the  public  without  discrimination  can  not  make  a  credit  rate. 

The  stipulation  that  the  fares  are  available  only  when  cash  is  paid 
at  the  time  the  ticket  is  issued  might  operate  to  prevent  credit  being 
given  for  such  fares,  as  under  said  conditions  it  would  probably  be  a 
discrimination  to  give  credit  for  such  tickets.  But  it  is  not  imlawful 
to  waive  any  requirements  as  to  the  Government,  and  the  issuance  of 
a  party  ticket  to  the  Government  without  cash  when  ticket  is  fur- 
nished would  not  subject  the  company  to  any  penalties  therefor. 

The  party  tickets  being  furnished  the  Government,  which  sub- 
jected the  travelers  to  the  same  conditions  as  all  other  travelers  on 
party  tickets,  there  is  no  reason  why  the  Government  should  pay  a 
higher  rate  merely  because  not  paid  for  at  the  time. 

It  has  been  the  practice  of  the  transportation  c(Hnpanies  to  accept 
Government  transportation  requests  in  lieu  of  cash  and  furnish  the 
transportation  indicated  thereon  and  present  the  said  requests  to  the 
proper  Government  official  for  the  payment  for  the  services  thereby 
shown  to  have  been  requested  and  furnished. 

This  method  of  doing  business  between  the  Government  and  the 
transportation  companies  has  long  been  accepted  as  equivalent  to  a 
cash  basis  and  generally  operates  to  their  mutual  advantage.  When 
transportation  is  so  furnished  the  only  reooginzed  basis  of  payment 
therefor  is  the  cash  basis. 

The  transportation  under  consideration  was  furnished  in  accord- 
ance with  this  long-established  practice. 

Bearing  in  mind  the  general  practice  on  the  part  of  railroad  com- 
panies of  selling  transportation  for  cash  only,  with  notable  exception 
in  the  case  of  Government  transportation,  where  requests  have  gener- 
ally been  accepted  in  lieu  of  cash,  in  connection  with  the  practical 
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impossibility  in  many  cases  of  cash  payment  on  the  part  of  the  Gov- 
ernment, the  stipulation  in  question  seems  to  be  particularly  directed 
at  the  Government  and  designed  to  deprive  the  Government  of  rates 
granted  the  general  public 

The  transportation  was  therefore  furnished  the  Government  on  its 
personal  credit,  which  was  considered  as  equivalent  to  cash  and  so 
accepted- 

The  service  furnished  on  party  tickets  was  the  same  class  of  service 
for  which  like  parties  were  charged  party  rates.  The  Government, 
receiving  the  same  transportation,  should  not  be  required  to  pay  a 
higher  rate  therefor. 

Settlement  for  the  service  under  consideration  should  be  made  at 
party  rates  for  the  party  service  and  at  individual  rates  for  individ- 
ual service,  which  is  the  same  rates  charged  the  public  for  like  and 
similar  service. 

The  auditor's  action  is  therefore  affirmed  as  to  all  the  items  under 
consideration  except  the  three  heretofore  mentioned. 


HEAT  AKD  LIGHT  ALLOWANCE  OF  NAVAL  OPPICEKS. 

Where  a  naval  officer  occupies  quarters  other  than  public,  fuel  or  Illuminating 
supplies  for  which  can  not  be  measured,  he  will  be  entitled  only  to  the 
allowance  prescribed  in  the  regulations  for  the  number  of  rooms  actually 
occupied,  exclustve  of  bathrooms  and  rooms  used  in  common  with  other 
guesta 

An  officer's  certificate  as  to  the  number  of  rooms  actually  occupied  by  him,  if 
sufficiently  specific,  will  ordinarily  be  accepted  by  the  accounting  officers  as 
sufficient  evidence  of  the  fact  of  occupancy,  but  It  Is  not  conclusive  and 
other  evidence  may  be  required. 

An  officer  while  absent  with  leave  is  not  entitled  to  heat  and  light  allowance  for 
his  permanent  quarters  unless  during  the  period  of  such  absence  those  quar- 
ters are  occupied  by  his  family  or  persons  dependent  upon  him  for  support 

Assistant  Comptroller  Warwick  to  the  Secretary  of  the  Navy,  August  15,  1918: 
By  your  indorsement  of  the  11th  instant  my  decision  is  requested 
of  questions  presented  by  the  pay  officer  of  the  Navy  pay  office,  Ports- 
mouth, N.  H.,  as  follows : 

"1.  The  attached  certificate  for  heat  and  light  furnished  to  Naval 
Constructor  G.  A.  Bisset  from  June  1  to  June  30,  1913,  $9.60,  is  for- 
warded herewith  for  transmission  to  the  comptroller  for  decision  as 
to  the  legality  of  payment  on  this  certificate. 

"2.  Mr.  Bisset  is  on  duty  at  this  station  under  orders  from  the 
Xavy  Department.  He  occupies  quarters  other  than  public,  there 
being  no  public  quarters  available  for  his  use.  He  was  on  leave  of 
absence  from  June  23  to  July  26,  1913,  both  dates  inclusive.  His 
certificate  dated  July  1,  1913,  states  that  he  occupies  quarters  at  Sin- 
clair Inn,  and  that  there  is  no  means  by  which  the  quantity  of  heat 
and  light  consumed  within  the  limits  of  his  apartment  can  be  defi- 
nitely ascertained.  It  is  noted  that  he  was  on  leave  of  absence  during 
a  part  of  the  period  in  question. 
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"  3.  Under  date  of  February  5, 1908  ( 14  Comp.  Dec,  475) ,  the  Comp- 
troller decided  that '  *  *  *  when  an  officer  occupies  quarters  other 
than  public,  where  the  quantity  of  the  illuminant  is  not  measured  by 
separate  meter  readings,  payment  may  be  made  to  the  owner  or  au- 
thorized agent  for  light  for  the  full  allowance  of  light  for  the  number 
of  roms  to  which  the  officer's  rank  entitles  him,  at  the  price  specified 
by  the  regulation,  as  amended  by  Greneral  Order  No.  136.' 

"  4.  Under  date  of  May  26, 1913,  in  deciding  a  question  of  heat  and 
light  for  Lieut.  Commander  H.  A.  Pearson,  the  Comptroller  states 
that  *  For  such  period,  while  waiting  orders  in  Washington,  D.  C, 
evidence  has  been  furnished  to  effect  that  he  was  in  occupancy  of  one 
room  as  quarters  at  Army  and  Navy  Club,  Washington,  D.  C,  neither 
the  heat  nor  light  for  which  was  separately  measured.  He  is  now 
allowed  the  maximum  allowance  of  heat  and  lig^ht  for  one  room  for 
such  period.  *  *  *  '  It  is  not  stated  in  this  Tatter  decision  that  it 
is  the  intention  to  reverse  the  former  decision  or  change  the  law, 
though  this  ruling  may  imply  such  change.  No  information  as  to 
this  diange  reached  me  until  August  1,  1913. 

"  6.  A  decision  is  requested  on  whether  or  not  the  number  of  rooms 
occupied  as  quarters  determines  the  allowance  of  heat  and  light ;  if 
SO;  will  an  officer's  certificate  or  statement  be  accepted  by  the  account- 
ing officers  as  sufficient  evidence  as  to  the  number  of  rooms  occupied ; 
also,  whether  or  not  an  officer  on  leave,  whether  for  30  days  or  more, 
actually  occupying  no  quarters  at  his  permanent  station,  loses  his 
right  to  heat  and  light  allowance  during  such  absence." 

With  reference  to  the  decisions  cited  by  the  pay  officer  you  are  ad- 
vised that  so  much  of  the  decision  of  February  5,  1908  (14  Comp. 
Dec,  475).  as  held  that  payment  is  authorized  of  the  full  heat  and 
light  allowance  for  the  number  of  rooms  to  which  the  rank  of  the 
officer  entitles  him,  regardless  of  the  number  of  rooms  actually  occu- 
pied or  the  quantity  of  fuel  or  illuminating  supplies  used,  has  been 
abrogated.  And  under  the  decisions  now  in  force  payment  is  not 
authorized  of  heat  or  light  allowances  for  rooms  not  actually  occu- 
pied; that  is. to  say,  where  an  officer  occupies  quarters  other  than 
public,  the  fuel  or  illuminating  supplies  for  which  can  not  be 
measured,  he  will  be  entitled  to  no  more  than  the  allowances  pre- 
scribed in  the  regulations  for  the  number  of  rooms  actually  occupied. 
(19  Comp.  Dec.,  675,  Apr,  24, 1913;  65  MS.  CcMnp.  Dec,  448,  Apr.  23, 
1913;  65  id.,  1081,  May  26,  1913;  65  id.,  1094,  May  27,  1913;  Dec.  of 
July  30, 1913,  to  G.  F.  Downey,  Lt.  Col.,  Q.  M.  C,  U.  S.  A.;  Dec.  of 
July  30, 1913,  to  Wm.  B.  Rochester,  Maj.,  Q.  M.  C,  U.  S.  A.;  Dec.  of 
Aug.  4, 1913,  to  Secy,  of  Navy.) 

An  officer's  certificate  as  to  the  number  of  rooms  actually  occu- 
pied by  him  ordinarily  will  be  accepted  if  sufficiently  specific  by  the 
accounting  officers  as  sufficient  evidence  of  that  fact,  but  it  is  not  con- 
clusive, and  in  any  case  the  accounting  officers  may  require  other 
evidence. 

The  certificate  of  Naval  Constructor  Bisset,  referred  to  in  the  pay 
officer's  letter,  supra^  and  which  reads:  "I  certify  that  I  used  five 
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rooms  as  quarters  at  the  Sinclair  Inn,  June  1  to  June  30,  1913,"  is 
not  sufficient  evidence  that  he  actually  occupied  as  quarters  five  rooms 
during  the  period  in  question.  Said  certificate  should  show  the  num- 
ber of  rooms  acttudly  and  exclusively  occupied  as  his  quarters  and 
that  said  number  does  not  include  bathrooms,  storerooms,  or  rooms 
used  in  common  with  other  guests  or  tenants,  such  as  public  dining 
room,  parlor,  kitchoi,  halls,  etc. 

If  an  officer's  quarters  at  his  permanent  station  are  actually  occu- 
pied during  his  absence  with  leave  by  his  family  or  persons  de- 
pendent upon  him  for  support  (and  evidence  of  such  fact  accompany 
the  voucher) ,  payment  of  the  heat  and  light  allowance  for  such  quar- 
ters during  such  period  is  authorized ;  but  if  said  quarters  are  not  so 
occupied,  the  officer  is  entitled  to  no  heat  or  light  allowances  for  the 
period  of  his  absence  on  leave. 

The  questions  submitted  are  answered  accordingly. 


IVBOBSSICEHT  OF  WAKKAHTS  ISSITSB  FOK  PAYXEKT  OF  FVHDS  BELONG- 

IHG  TO  IHDIAHSL 

As  a  general  rule  warrants  payable  to  Individual  Indians  should  be  indorsed 
personally  by  the  payees,  but  where  there  exists  difficulties  In  the  way  of 
procuring  the  payees*  personal  indorsements,  precluding  or  mnterially  re- 
tarding the  accomplishment  of  the  objects  for  which  the  payments  are 
made,  or  where  the  law  itself  makes  an  exception.  Indorsements  for  or  in 
Uie  names  of  the  payees  by  some  duly  authorized  and  designated  party 
have  been  regarded  as  sufficient.  However,  the  question  in  each  case  where 
it  is  soaght  to  make  an  exception  to  the  general  rule  with  respect  to  indorse- 
ments must  be  decided  upon  the  laws  and  facts  appertaining  thereto^ 

Assistaiit  ComptroUer  Warwick  to  the  Secretary  of  the  Interior,  August  18,  19X8: 
I  am  in  receipt  of  your  letter  of  August  7,  1913,  requesting  to  be 
advised  as  to  whether  settlements  made  by  the  auditor  for  payment 
of  shares  of  the  principal  of  trust  funds  belonging  to  Indians,  shares 
of  interest  on  such  trust  funds,  $50  cash  payments,  the  commuted 
value  of  Sioux  benefits,  and  back  annuities  may  properly  be  certified 
for  payment  by  issuance  of  either  separate  or  consolidated  warrants 
payable  to  the  order  of  the  superintendent  having  jurisdiction  of  the 

Indians  "  for  deposit  to  the  credit  of (naming  the  particular 

Tndian  or  Indians)." 

It  is  understood  that  at  the  present  time  these  settlements  are  cer- 
tified for  payment  by  issuance  of  warrants  payable  to  the  individual 
Indians,  and  hence  said  warrants  must  be  indorsed  by  them  before 
same  can  be  deposited  to  their  credit  in  a  bonded  bank  by  the  super- 
btendent  The  objections  to  this  method  of  procedure  are  stated  by 
you  as  follows: 

"Considerable  difficulties  are  frequently  experienced  in  procuring 
bdorsements.     Ofttimes  the  Indian  resides  at  a  point  aistant  50 
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miles  or  more  from  the  agency,  to  which  he  seldom  comes.  If  the 
warrant  is  mailed  to  him  he  may  refuse  to  indorse  it  or  may  not 
understand  what  to  do  with  it.  Sometimes  the  Indian  payees  do 
not  live  on  the  reservation  at  all.  Occasionally  an  Indian  dies  before 
his  indorsement  can  be  procured,  and  then  his  heirs  must  be  deter- 
mined after  notification  and  hearing  of  the  interested  parties,  and 
their  indorsements  procured  before  a  collection  can  be  made  on  the 
warrant." 

As  a  general  rule  warrants  should  be  indorsed  personally  by  the 
payees  as  the  simplest  and  most  direct  method  of  perfecting  the 
record  of  the  payments  made  thereby.  But  where  there  exist  mate- 
rial difficulties  in  the  way  of  procuring  the  payees'  personal  indorse- 
ments, precluding  or  materially  retarding  the  accomplishment  of  the 
objects  for  which  the  payments  are  made,  and  where  the  law  itself 
makes  an  exception,  indorsements  for  and  in  the  name  of  the  payees 
by  some  duly  authorized  and  designated  party  have  been  regarded 
as  sufficient. 

In  17  Comp.  Dec.,  848,  it  was  held  that  125  Indian  settlement  war- 
rants issued  upon  the  certificate  of  the  Auditor  for  the  Interior 
Department  in  favor  of  125  Indians  who  were  either  blind,  crippled, 
decrepit^  or  helpless  from  old  age,  disease,  or  accident,  as  provided 
by  section  2  of  the  act  of  March  2,  1907  (34  Stat.,  1221-1222),  might 
be  indorsed  for  and  in  the  name  of  the  payees  thereof  by  the  super- 
intendent in  charge  of  the  agency  to  which  the  payees  belonged, 
under  the  authority  contained  in  the  act  that  such  payments  were 
to  be  made  under  such  rules,  regulations,  and  conditions  as  the  Sec- 
retary of  the  Interior  may  prescribe. 

In  the  decision  of  April  7,  1911  (57  MS.  Comp.  Dec.,  1023),  the 
auditor's  action  in  certifying  for  payment  the  claims  of  276  minors 
of  Devils  Lake  Sioux  Indians  for  annuities  in  arrears  from  1905  to 
1910,  by  issuance  of  "  one  warrant  drawn  in  favor  of  C.  M.  Ziebach, 
superintendent  and  recognized  guardian.  Fort  Totten,  N.  Dak.,"  was 
upheld  on  the  ground  that  such  action  in  that  case  tended  to  expedite 
the  accomplishment  of  the  object  for  which  the  settlement  was  made. 

In  both  of  these  cases  the  funds  were  required  to  be  deposited  in 
bonded  banks,  to  the  separate  credit  of  the  Indian  beneficiaries,  and 
disbursed*  for  their  benefit  under  the  supervision  of  the  respective 
superintendents,  who  were  held  to  account  for  such  disbursements 
upon  their  official  bonds,  and  thus  the  rights  of  the  beneficiaries  were 
amply  secured.  But  both  were  exceptional  cases,  and  the  respective 
decisions  must  necessarily  be  limited  to  the  peculiar  facts  and  cir- 
cumstances of  each  case  and  are  not  applicable  generally. 

In  each  case  where  it  is  sought  to  make  an  exception  to  the  gen- 
eral rule  requiring  warrants  to  be  indorsed  personally  by  the  payees 
it  must  be  shown  either  that  the  law  itself  makes  the  exception  or 
that  unless  such  exception  is  made  the  accomplishment  of  the  object 
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will  be  preduded  or  materially  retarded.  A  mere  inconvenienoe  will 
not  be  sufficient.  The  question  in  each  case  must  be  decided  upon 
the  laws  and  facts  appertaining  thereto,  and  in  view  of  the  fact  that 
the  laws  and  conditions  pertaining  to  the  different  tribes  and  classes 
of  Indians  are  not  alike  you  are  advised  that  as  a  general  proposition 
your  question  is  answered  in  the  negative. 


PATXEKT  OF  COlOnrrATION  OF  QVAKTEM  TO  AKMT  OFFICER  OK  DITTT 

WITHOUT  TB00F8. 

The  fact  that  an  oflScer  on  duty  without  troops  at  a  post  or  station  is  daoded 
quarters  in  kind  does  not  entitle  him  to  commutation  of  quarters  if  there 
are  public  quarters  at  the  post  or  station  which  might  be  assigned  to  him. 
However,  under  existing  conditions  as  to  construction  of  officers'  quartern 
at  posts  or  stations,  the  rooms  in  excess  of  authorized  allowance  in  a  single 
house  assigned  to  an  officer  and  his  family  are  not  quarters. 

A  certificate  by  the  proper  military  authority  on  a  voucher  for  payment  of  com- 
mutation of  quarters  as  to  the  existence  of  facts  tending  to  show  that  the 
officer  to  whom  payment  is  made  is  on  duty  without  troops  at  a  post  or 
station  where  there  are  no  public  quarters  will  be  accepted  as  prima  facie 
evldoice  of  such  facts,  but  is  not  conclusive,  and  will  not  relieve  the  ac- 
counting officers  of  the  duty  and  responsibility  of  determining  such  facts 
and  of  securing  other  evidence  when  deemed  necessary. 

The  fact  that,  by  permission  of  the  military  authorities,  public  quarters  at  a 
post  or  station  are  occupied  by  persons  not  entitled  to  them,  does  not 
authorize  a  conclusion  of  law  that  there  are  no  quarters  available  for 
officers  assigned  to  duty  at  the  post  or  station. 

DeeiaioB  by  Assistant  Comptroller  Warwick,  August  18,  laiS: 

The  Auditor  for  the  War  Department  has  submitted  for  approval, 
disapproval,  or  modification  his  decision  of  July  30,  1913,  making  an 
original  construction  of  a  statute  as  follows ; 

"Upon  examination  of  the  accounts  of  disbursing  officers  of  the 
Quartermaster  Corps,  United  States  Army,  the  question  arises  as 
to  the  right  of  an  officer  detailed  for  duty  without  troops,  at  a  post 
or  station  where  there  are  public  quarters,  to  commutation  of  quar- 
ters, when  it  appears  that  no  quarters  are  available  for  assignment 
to  him  by  reason  of  the  fact  that  other  officers  are  occupying  more 
than  their  authorized  number  of  rooms  at  such  post  or  station. 
" The  act  of  March  2, 1907  (34  Stat.,  1168),  reads  as  follows: 
^^  ^Provided  further^  That  section  nine  of  an  act  approved  June 
seventeenth,  eighteen  hundred  and  seventy -eight  (Twentieth  Stat- 
utes at  Large,  page  one  hundred  and  fifty-one),  be,  and  the  same  is 
hereby,  amended  to  read  as  follows :  ^'  That  at  all  posts  and  stations 
where  there  are  public  quarters  belonging  to  the  United  States  offi- 
cers may  be  furnished  with  quarters  in  kmd  in  such  public  quarters, 
and  not  elsewhere,  by  the  Quartermaster's  Department,  assigning 
to  the  officers  of  each  grade,  respectively,  such  number  of  rooms  as 
is  stated  in  the  following  table,  namely :  Second  lieutenants,  two 
rooms;  first  lieutenants,  £ree  rooms;  captains,  four  rooms;  majors, 
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five  rooms;  lieutenant  colonels,  six  rooms;  colonels,  seven  rooms; 
brigadier  generals,  eight  rooms;  major  generals,  nine  rooms;  lieu- 
tenant general,  ten  rooms: "  Provided  fwrther^  That  at  places  where 
there  are  no  public  quarters  commutation  therefor  may  be  paid  by 
the  Pay  Department  to  the  officer  entitled  to  the  same  at  a  rate  not 
exceeding  twelve  dollars  per  month  per  room.' 

"The  effect  of  this  law  was  to  increase  the  number  of  rooms  to 
which  an  officer  was  entitled,  and  if  entitled  to  commutation,  to  in- 
crease the  rate  per  room. 

"  It  has  been  held  that  an  officer  assi^ed  to  duty  without  troops,  at 
a  post  or  station  where  there  are  public  Quarters,  is  entitled  to  com- 
mutation when  such  public  quarters  are  fully  occupied  by  other  offi- 
cers. (See  decision  of  Second  Comptroller  Mansur  dated  Dec  13, 
1893,  addressed  to  the  Secretary  of  War,  62  MS.  Second  Comp.  Dec., 
250;  also  Ops.  of  Atty.  Gen.  dated  Aug.  7,  1878,  16  Op.  Atty.  Gen., 
611;  and  Jan.  16, 1879, 16  Op.  Atty.  Gen.,  619.) 

"  The  question  that  is  first  presented  for  determination  is  whether 
it  is  the  accounting  officers  or  the  administrative  officers  who  are  to 
decide  whether  the  quarters  at  such  posts  or  station  are  fully  occupied 
or  available  for  assignment.  The  law  quoted  above  expressl]^  and 
specifically  limits  the  number  of  rooms  to  which  each  officer  is  en- 
titled. 

'^  It  has  developed,  from  inquiries  made  by  this  office,  that  at  most 
of  the  Army  posts  or  stations  officers  are  in  possession  of  and  occupy- 
ing as  quarters  an  average  of  double  the  number  of  rooms  to  which 
their  rank  entitled  them  under  the  act  of  March  2,  1907,  supra.  The 
reason  for  such  occupancy  is  concisely  stated  in  the  reply  oi  the  com- 
manding officer  at  Fort  Slyer,  Va.,  as  follows : 

"'1.  No  quarters  were  available  for  assignment  to  officer  attending 
ga,rrison  school  during  the  month  of  January,  1913. 

" '  Rooms  constituting  a  set  of  quarters  are  determined  by  the  con- 
struction of  the  houses,  which  precludes  the  division  into  suites  in  all 
except  No.  86,  which  was  originally  so  constructed  and  was  so  oc- 
cupied.' 

"  It  would  appear,  from  the  replies  received  that  public  quarters 
constructed  for  tne  use  of  married  officers  at  Army  posts  and  stations 
in  the  United  States  contain  from  6  to  16  rooms,  and  such  quarters 
are  arranged  for  the  sole  use  of  one  family. 

"  There  has,  in  recent  years,  been  constructed  at  the  various  posts 
what  are  known  as  bachelor  quarters,  arranged  in  suites  of  two  rooms. 
Thev  are  intended  for  and  assigned  only  to  unmarried  officers. 

"  It  is  apparent,  from  a  consideration  of  the  facts  developed  in-this 
connection,  that  as  a  practical  proposition  it  is  impossible  to  assi^ 
two  officers  to  the  occupancy  of  quarters  that  were  only  designed  for 
the  occupancy  of  one  officer,  such  quarters  having  but  one  kitchen,  one 
dining  room,  one  parlor,  etc. 

"  Under  this  state  of  facts,  is  it  the  duty  of  the  accounting  officers 
to  withhold  payment  of  commutation  of  quarters  to  an  officer  assiffn^ 
to  dut V  without  troops  at  a  post  where  such  officer  might  have  been 
furnished  quarters  in  kind,  had  the  public  quarters  been  so  arranged 
as  to  accommodate  each  officer  with  only  the  number  of  rooms  to 
which  he  is  entitled? 

"The  Comptroller  of  the  Treasury,  in  his  decision  of  October  3, 
1895  (2  Ck)mp.  Dec.,  187),  held  that  the  Quartermaster  General  was 
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not  authorized  to  hire  quarters  for  an  officer  assigned  to  duty  at 
Madison  Barracks,  N.  Y.,  when  the  record  showed  that  officers  on  duty 
there  were  entitled  to  70  rooms  and  the  number  of  assignable  rooms 
was  204.  This  decision,  however,  does  not  undertake  to  decide  by 
whom  or  in  what  maimer  the  assignability  of  such  rooms  shall  be 
determined. 

"  There  are  certain  questions,  upon  the  determination  of  which  pay- 
ment of  public  funds  depend,  which  have  been  recognized  by  the  ac- 
counting officers  as  committed  to  the  administrative  department  for 
determination.  Such,  for  instance,  as  to  the  date  and  cause  of  a 
soldier^s  discharge,  his  absence  with  or  without  leave,  etc.  (See 
Opinion  of  Judge  Advocate  General  dated  Apr.  24, 1901,  to  Chief  of 
Record  and  Pension  Division  and  published  as  War  Department  Cir- 
cular, dated  Nov.  21, 1901.)  The  assignment  of  quarters  to  officers  at 
Army  posts  is  undoubtedly  wholly  within  the  jurisdiction  of  the  ad- 
ministrative department,  and  there  is  no  way  by  which  this  office  can 
question  the  assignment  of  such  quarters. 

"If  the  responsible  heads  of  the  War  Department  choose  to  violate 
the  act  of  March  2,  1907,  supra^  by  assigning  to  Army  officers  more 
rooms  than  .their  rank  entitled  them  uncfer  said  act,  it  would  appear 
to  be  a  matter  solely  for  proper  disciplinary  action  by  the  War  De- 
partment. When  such  quarters  are  fully  occupied,  is  another  officer 
assigned  to  duty  there,  who  is  thus  deprived  of  his  right  to  quarters 
in  kind,  to  be  deprived  of  commutation  by  reason  of  the  illegal  as- 
signment of  such  quarters  to  officers  already  occupying  the  same  ? 

"  I  am  of  the  opinion,  and  so  decide,  that  when  it  is  certified  to  this 
office  by  the  proper  officer,  on  a  voucher  for  payment  of  commutation 
of  quarters,  that  the  officer  to  whom  payment  is  made  is  on  duty 
without  troops,  and  that  the  public  quarters  at  the  post  or  station  at 
whidi  he  is  serving  are  fully  occupied,  it  is  the  duty  of  this  office  to 
admit  such  voucher  regardless  of  the  fact  that  it  is  known  that  the 
officers  occupying  such  quarters  are  occupying  more  than  their  au- 
thorized allowance  of  rooms." 

Section  9  of  the  act  of  June  18,  1878  (20  Stat.,  151)^  provided: 

"  That  at  all  posts  and  stations  where  there  are  public  quarters 
belonging  to  the  United  States,  officers  may  be  furnished  with  quar- 
ters in  kind  in  such  public  quarters,  and  not  elsewhere,  by  the  Quarter- 
master's Department,  assigning  to  the  officers  of  each  grade,  respec- 
tively,  such  number  of  rooms  as  is  now  allowed  to  such  grade  by  the 
rules  and  regulations  of  the  Army:  Provided^  That  at  places  where 
there  are  no  public  quarters  commutation  therefor  may  be  paid  by 
the  Paj  Department  to  the  officer  entitled  to  the  same  at  a  rate  not 
exceeding  ten  dollars  per  room  per  month,    *    *    *." 

The  act  of  June  23, 1879  (21  Stat.,  31),  provides: 

"  *  ♦  *  That  the  rate  of  commutation  shall  hereafter  be  twelve 
dollars  per  room  per  month  for  officers'  quarters,  in  lieu  of  ten  dol- 
lars, as  now  provided  by  law." 

The  act  of  February  27,  1893  (27  Stat.,  480),  provides: 

"*  *  *  That  hereafter  officers  temporarily  absent  on  duty  in 
the  field  shall  not  lose  their  right  to  quarters  or  commutation  thereof 
at  their  permanent  station  while  so  temporarily  absent." 
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The  act  of  March  2,  1907,  quoted  in  the  auditor's  decision,  supra, 
fixed  the  number  of  rooms  to  which  officers  of  the  various  grades 
are  entitled. 

The  Army  appropriation  act  of  March  2,  1913  (37  Stat,  704), 
contains  a  provision  (p.  709) — 

"For  commutation  of  <5^uarters  to  commissioned  officers,  acting 
dental  surgeons,  veterinarians,  and  pay  clerks  on  duty  without 
troops  at  stations  where  there  are  no  public  quarters,    *     *    *." 

Said  act  also  contains  a  provision  (p.  714) — 

"  *  *  *  For  rental  of  the  authorized  allowance  of  quarters  for 
officers  on  duty  with  the  troops  at  posts  and  stations  where  no  public 
quarters  are  available;    *     *    *." 

The  Attorney  Greneral  and  the  accounting  officers  have  construed 
these  laws,  which  expressly  provide  for  commutation  of  quarters  to 
officers  on  duty  without  troops  at  stations  where  tfiere  are  7U>  public 
quarters^  as  authorizing  the  payment  of  commutation  of  quarters 
to  an  officer  on  duty  without  troops  at  stations  where  there  are  public 
quarters,  but  where  no  public  quarters  are  available  for  assignment 
to  him.  (16  Op.  Att.  Gen.,  611,  613;  62  MS.  Dec  of  Sec.  Comp., 
250,  Dec.  13,  1893;  41  MS.  Comp.  Dec,  1447,  June  20,  1907.)  And 
it  has  been  the  practice  to  allow  commutation  of  quarters  to  officers 
on  duty  without  troops  at  stations  where  there  are  public  quarters 
upon  certificates  to  the  effect  that  said  quarters  are  inadequate,  fully 
occupied,  or  unavailable  for  assignment  to  said  officers.  It  appears 
that  such  certificates  are  made  when  the  number  of  rooms  in  public 
quarters  at  a  station  are  largely  in  excess  of  the  number  of  rooms 
to  which  the  officers  on  duty  at  said  station  are  legally  entitled. 
For  instance,  commutation  of  quarters  was  paid  to  officers  on  duty 
at  Fort  Myer,  Va.,  when  public  quarters  at  said  station  were  occupied 
by  other  officers  and  other  persons  as  follows : 


Officer. 

of  rooms 
occupied. 

Number 

of  rooms 

entitled 

to. 

Officer. 

Number 
of  rooms 
occupied. 

Number 

of  rooms 

entitied 

to. 

Hal.  0«ii.  Wood. 

16 
13 

9 

7 
6 
5 
2 

4 

4 
4 
4 

4 

4 
4 
6 

4 
4 

Tfnit  TJMit.  InhnimTi 

CoL  Garrard 

Capt.Ncwbill 

Lieut.  Col.  Johnaon 

MiH.  Allen. 

Mi^.  Rhodes 

Veterinarian  WllUams 

First  Lieut.  Shepherd 

First  Lieut.  Chuton 

Seocmd  Lieut.  Rumbaugh — 
CaptLambie 

Capt.  Gallup 

Second  Lieut.  Patton 

nhftpl^ln  Bnuider. . 

Mm.  miman,  t>  m 

Nona. 

Capl.  Dean 

First  Lieut.  Russell 

Capt.  Lindsey 

First  Lieut.  Downer 

CaptBmlther 

c^-nt  Kirkpatri^^k 

Capt.  Berkeley 

First  Lieut.  Tate 

MiQ.  Bummerall 

Fir*it  Lieut.  Graham     

Capt.  Austin 

Mr.  Swan,  Q.  M.  Art 

Nona. 

Capt.  Eltinge 

Another  instance,  the  data  concerning  which  are  now  before  me,  is 
that  of  Watertown  Arsenal,  Mass.,  where  several  officers  were  being 
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paid  commutation  of  quarters  when  the  public  quarters  at  said  station 
were  occupied  by  other  officers  and  enlisted  men  as  follows: 


Offioar. 


Number 
of  rooms 
occupied. 


Number 

of  rooms 

ODtitled 

to. 


Officer. 


Number 
of  rooms 
occupied. 


Number 

of  rooms 

entitled 

to. 


Lieut  CdL  Wheeler. 

Mai.Shinkle 

lUl.  WeoBon 

Maj.  Williams 

8«Kt.Bluste 


Bergt.  Tamier 

Bergt.  Noon 

Sergt.  McSween 

Corp.  Collins 

First-class  Pvt.  Nlckerson 


The  Army  Regulations  of  1910  provide : 

"  1040.  At  each  post  and  station  where  there  are  public  quarters  in 
buildings  belonging  to  the  United  States,  the  quartermaster,  under 
direction  of  the  commanding  officer,  will  allot  to  each  officer  the  quar- 
ters to  which  his  rank  entitles  him.^^ 

"  1(H4.  An  officer  will  not  occupy  more  than  his  proper  allowance 
of  quarters,  except  by  permission  of  the  commanaing  officer  wfien 
there  is  an  excess  of  quarters  at  the  station.  The  allowance  will  be 
reduced  pro  rata  by  the  commanding  officer  when  the  number  of 
officers  and  troops  present  makes  it  necessary.  If  the  public  build- 
ings are  inadequate,  the  commanding  officer  will  apply,  through  the 
department  commander,  to  the  Secretary  of  War  for  authority  to 
hire  necessary  quarters." 

"  1045,  Oflacers  on  duty  without  troops  at  stations  where  there  are 
public  quarters  will  be  rurnished  them  in  kind.  If  insufficient^  ap- 
plication for  authority  to  hire  quarters  will  be  made  as  directed  m 
paragraph  1044." 

"  1322.  An  officer  on  duty  without  troops  at  a  station  where  there 
are  no  public  quarters,  or  where  the  public  quarters  are  inadequate^ 
is  entitled  to  commutation  therefor." 

It  would  appear  from  the  facts  hereinbefore  set  forth  with  refer- 
ence to  the  stations  at  Fort  Myer  and  Watertown  Arsenal  that  these 
regulations  have  not  been  strictly  observed. 

The  reason  assigned  by  the  commanding  officer  at  Fort  Myer  for 
the  seemingly  unauthorized  allotment  of  quarters  at  that  station  is 
that  the  "  rooms  constituting  a  set  of  quarters  are  determined  by  the 
construction  of  the  houses,  which  precludes  the  division  into  suites." 

With  reference  to  the  allotment  of  quarters  at  Watertown  Arsenal 
the  Chief  of  Ordnance,  United  States  Army,  said : 

"  These  quarters  were  built  for  the  occupancy  of  one  family,  with 
all  that  that  implies,  and  are  not  suited  to  the  occupancy  of  two 
families. 


"One  set  of  quarters  might  be  assigned  to  several  bachelors,  but 
this  is  considered  objectionable,  as  they  are  usually  the  younger 
officers  doing  school  work,  and  such  a  course  would  require  one  of 
the  officers  regularly  stationed  there,  and  who  assists  in  the  adminis- 
tration and  operation  of  the  arsenal,  to  live  at  some  distance,  which 
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is  undesirable,  as  frequently  two  shifts  are  at  work,  requiring  fre- 
quent visits  to  the  shop  out  of  the  regular  hours,  and  the  presence  of 
such  officers  is  frequently  required  in  emergencies.'' 

The  conditions  at  these  two  stations  with  respect  to  quarters  (which 
I  understand  are  not  exceptional)  naturally  suggest  the  inquiry  as 
tor  why  single  quarters,  suitable  for  the  use  of  but  one  officer  and 
consisting  of  16,  13,  and  11  rooms,  are  constructed  at  military  posts 
when  a  lieutenant  general  is  entitled  to  only  10  rooms?  Also  as  to 
why  14  sets  of  9-room  quarters  were  constructed  at  a  station  where 
there  is  only  one  officer  entitled  to  occupy  9  rooms  as  quarters,  and 
why  at  a  station  where  there  are  only  six  officers  above  the  grade  of 
captain,  and  only  three  above  the  grade  of  major,  there  are  30  sets 
of  quarters  consisting  of  6  or  more  rooms  each?  However,  the  ques- 
tion of  construction  of  quarters  or  changes  in  construction  to  provide 
quarters  of  the  size  authorized  by  law  is  not  now  before  me,  and  the 
accounting  officers  have  no  jurisdiction  or  control  over  the  assign- 
ment of  quarters. 

An  officer  on  duty  with  troops  at  a  post  where  there  are  public 
quarters  is  entitled  to  quarters  in  kind  and  to  occupy  such  number 
of  rooms,  not  exceeding  the  number  to  which  his  rank  entitled  him, 
as  may  be  assigned  to  him.  In  the  case  of  such  an  officer  the  account- 
ing officers  of  the  Treasury  have  no  authority  to  question  the  action 
of  the  War  Department  in  assigning  quarters  unless  a  payment  from 
the  Treasury  is  proposed  to  be  made  to  some  officer  on  duty  without 
troops  at  the  post  for  commutation  of  quarters  on  the  ground  that 
"  there  are  no  public  quarters  "  for  him.  To  determine  the  legality  of 
the  claim  of  the  latter  officer  it  is  essential  that  evidence  be  furnished 
as  to  the  facts  relative  to  quarters  at  the  post.  The  fact  that  an 
officer's  application  for  assignment  of  quarters  in  kind  is  denied  does 
not  entitle  him  to  commutation  of. quarters  if,  in  fact,  there  were 
public  quarters  at  the  post  or  station  which  might  have  been  assigned 
to  him.  His  redress  in  such  a  case,  if  any,  would  be  against  the 
officer  responsible  for  the  denial  of  quarters  in  kind. 

A  statement  was  made  by  the  commanding  officer  at  Fort  Myer, 
in  his  letter  of  May  22, 1913,  that  "All  officers'  quarters  at  Fort  Myer 
were  occupied  during  the  period,  November  1  to  30, 1912." 

This  statement  or  certificate  is  accompanied  by  a  list  of  officers' 
quarters  and  occupants  for  November,  1912,  which  list  is  quoted 
herein.  That  evidence  indicates  clearly  that  while  all  the  quarters 
were  occupied,  they  all  were  not  occupied  by  officers  entitled  to  quar- 
ters, so  that  within  the  meaning  of  the  law  and  in  fact  there  were 
public  quarters  at  Fort  Myer  for  officers  in  addition  to  tbose  already 
provided  for.  The  permission  that  is  given  by  the  War  Department, 
or  its  officers,  to  allow  those  not  entitled  to  public  quarters  to  occupy 
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them  does  not  authorize  a  conclusion  of  law  that  there  were  no  quar- 
ters there  available  for  officers  assigned  to  duty  at  the  post 

The  question  has  been  raised  by  the  auditor  as  to  the  effect  to  be 
given  by  the  accounting  officers  to  the  certificate  of  an  officer  of  the 
War  Department  upon  the  subject  of  quarters.  In  my  opinion  such 
a  certificate  does  not  have  any  greater  value  as  evidence  than  the 
certificates  made  by  such  officers  upon  other  vouchers  when  certifying 
to  facts.  The  accounting  officers  are  charged  with  the  duty  of  settling 
the  public  accounts.  The  character  and  quantity  of  evidence  needed 
to  establish  a  fact  must  be  determined  by  them;  otherwise  the  con- 
clusion reached,  which  is  "  final  and  conclusive  upon  the  executive 
branch  of  the  Government,"  will  be  in  effect  that  of  the  officer  who 
decides  what  evidence  shall  go  to  them. 

It  is  understood  so  generally  as  hardly  to  need  a  statement  now 
that  the  accounting  officers  do  audit  the  public  accounts  upon  the 
evidence  furnished  largely  by  the  certificates  of  fact  made  by  respon- 
sible Government  officers.  But,  with  very  few  exceptions  made  by 
law,  the  certificate  or  approval  of  an  officer  is  not  intended  to  be  con- 
clusive upon  the  accounting  officers.  The  latter  must  render  a  deci- 
sion upon  the  legality  of  a  claim  for  payment,  or  for  credit  in  an 
account,  upon  the  facts.  Upon  them  is  cast  the  responsibility  for 
securing  the  facts.  Upon  other  officers  is  the  duty  of  furnishing, 
upon  request,  such  evidence,  in  addition  to  certificates,  as  may  be 
called  for  by  the  accounting  officers.  This  right  to  call  for  evidence 
is  inseparable  from  the  duty  to  audit  and  to  decide  questions  of  law 
and  fact.  It  must  be  exercised  reasonably,  as  must  any  public  duty, 
but  the  accounting  officer,  and  not  an  administrative  officer  incurring 
liabilities  or  expending  the  public  funds,  must  determine  the  extent 
to  which  it  is  necessary  to  go  in  any  particular  case  in  collecting  the 
evidence  to  establish  what  he  believes  to  be  an  essential  fact  as  a  basis 
for  decision. 

Soon  after  the  law  of  1878  was  passed  it  was  held  that  the  pro- 
vision— ^*' officers  may  be  furnished  with  quarters  in  kind  in  such 
public  quarters,  and  not  elsewhere" — ^meant  that  if  such  quarters 
were  "  insufficient "  or  **  full,"  other  quarters  could  be  rented,  or  if  the 
officer  was  on  duty  without  troops,  he  could  be  paid  commutation. 
It  might  have  been  more  in  accord  with  the  wording  of  the  statute 
to  hold  that  no  quarters  other  than  the  public  ones  could  be  used, 
and  no  commutation  paid,  or  at  any  rate  that  quarters  in  kind  (owned 
or  rented  by  tne  Government)  was  the  only  provision  to  be  made  for 
any  officer  on  duty  at  the  post. 

In  view  of  the  fact  that  the  statute  of  1878  and  the  later  one 
passed  in  1907  have  been  construed  to  authorize  commutation  of  quar- 
ters for  an  officer  on  duty  without  troops  at  a  post  where  quarters 
aiB  inadequate,  the  practice  will  not  be  disturbed  at  the  present  time. 
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The  decision  by  the  auditor  as  it  is  summed  up  in  the  last  para- 
graph thereof,  so  far  as  it  relates  to  the  conclusiveness  of  the  certifi- 
cate, is  modified  to  the  extent  that  the  certificate  will  be  accepted  as 
prima  facie  evidence  of  the  facts  underlying  the  conclusion  certified 
to,  but  will  not  be  considered  as  the  best  evidence  in  all  cases,  nor  as 
relieving  the  auditor  of  the  responsibility  of  determining  the  facts 
and  securing  the  evidence  necessary  to  a  decision. 

As  to  the  wording  of  the  certificate,  or  the  character  of  evidence 
needed  to  establish  the  fact  that  the  place  is  one  "  where  there  are 
no  public  quarters,"  so  as  to  entitle  an  officer  to  commutation  of  quar- 
ters, it  is  not  sufficient  that  a  certificate  be  made  that  quarters  are 
"  fully  occupied."  These  two  words  have  an  indefinite  and  uncertain 
meaning,  depending  upon  the  point  of  view  of  the  person  using  them. 
They  may  be  used  to  state  a  conclusion  that  could  not  be  reached 
upon  an  application  of  the  law,  as  interpreted  by  the  accounting 
officers,  to  the  admitted  facts. 

In  paragraph  1045  of  the  Army  Regulations  the  word  "insuffi- 
cient "  is  used,  while  in  parapraph  1322,  which  is  identical  as  to  con- 
ditions, the  word  "  inadequate  "  is  used  without  being  intended,  it 
would  seem,  to  convey  a  meaning  different  from  the  meaning  sought 
to  be  conveyed  by  "  insufficient." 

We  thus  find  the  words  "occupied,"  "fully  occupied,"  and  "full" 
to  describe  a  condition  existing  as  to  quarters  in  kind,  and  the  words 
"  insufficient,"  "  inadequate,"  "  unavailable,"  "  unassignable,"  and 
"  unsuitable  "  are  used  to  denote  various  views  of  the  reasons  for  the 
conclusion  as  to  the  nonexistence  of  quarters  in  kind. 

It  was  held  by  this  office  (2  Comp.  Dec,  187),  that  quarters  could 
not  be  hired  at  a  post  for  an  officer  on  duty  with  troops  when  it  ap- 
peared that  the  officers  already  on  duty  were  entitled  to  70  rooms 
and  the  number  of  assignable  rooms  was  204.  It  may  be  assumed 
that  the  question  of  adequacy  of  quarters  was  raised  under  conditions 
similar  to  those  in  the  cases  now  under  consideration — ^that  is,  where 
an  officer  is  assigned  to  a  single  house  containing  many  more  rooms 
than  he  is  entitled  to. 

But  whether  or  not  the  extra  rooms  in  a  house  built  for  one  family 
can  be  considered  as  assignable,  or  available,  or  unoccupied,  within 
the  meaning  of  the  law,  I  am  of  the  opinion  that,  under  existing  con- 
ditions as  to  construction  of  houses,  the  rooms  in  excess  of  authorized 
allowance  in  a  single  house  assigned  to  and  occupied  by  an  officer 
and  his  family  are  not  rooms  that  must  necessarily  be  assigned  to 
another  officer,  but  that  while  such  conditions  exist  these  excess  rooms 
are  not  quarters,  and  probably  ought  not  to  be  provided  with  furni- 
ture, or  light,  or  separate  heating. 

It  is  assumed,  of  course,  that  the  War  Department  makes  an  as- 
signment of  quarters  with  due  regard  to  the  public  interests,  and 
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when  necessary  to  pay  commutation  of  quarters  to  officers  on  duty 
at  a  post  or  station,  other  things  being  equal,  it  will  place  in  quarters 
in  kind  those  officers  receiving  the  highest  rate  of  commutation,  and 
so  assign  officers  to  quarters  as  to  reduce  the  amount  paid  to  the 
minimum. 

Conmiutation  of  quarters  for  an  officer  on  duty  at  a  post  where 
there  are  public  quarters  can  not  be  granted  by  an  order.  The  facts 
determine  the  right.  While  the  only  rooms  unoccupied  by  those 
entitled  to  quarters  are  rooms  in  single  houses  in  excess  of  the  au- 
thorized allowance  of  the  occupants  of  those  hou^s,  there  are  no 
public  quarters  within  the  meaning  of  the  law.  But  the  contrary 
is  true  when  there  are  quarters  occupied  by  persons  not  entitled  to 
quarters. 

The  question  whether  or  not  there  are  inhabitable  although  un- 
desirable public  quarters,  and  all  other  questions  involved  in  pay- 
ment of  commutation  must  be  decided  by  the  auditor  or  G>mptroller 
in  each  case.  While  they  might  prefer  to  accept  the  decision  of  other 
officers,  they  can  not  shift  their  duty  in  this  matter,  and  must  accept 
oertification  of  facts  and  conclusions  only  so  far  as  they  believe  the 
situation  justifies  that  course. 


BATE  OF  EXCHANGE. 

Where  a  banking  corporation  under  a  contract  with  the  United  States  collected 
a  snm  of  money  in  a  foreign  country  for  the  United  States,  which  sum  was 
not  actually  converted  into  United  States  gold,  its  accounts  with  the 
United  States  should  be  settled  on  the  basis  of  the  quoted  exchange  value 
of  the  foreign  monetary  unit  in  United  States  gold  on  the  date  and  at  the 
place  of  accounting  in  the  foreign  country,  and  not  on  that  of  an  arbitrary 
rate  of  exchange  fixed  by  a  bankers*  commission. 

Bedsioa  by  ComptroUer  Downey,  August  18,  1918: 

The  International  Banking  Corporation  of  New  York  appealed 
April  17,  1912,  from  the  action  of  the  auditor  for  the  State  and 
Other  Departments  in  settlement  No.  64670,  dated  April  10,  1912,  of 
its  account  for  the  period  ending  December  31,  1904,  as  agent  of  the 
United  States  to  receive  the  indemnity  to  be  paid  to  the  United  States 
by  the  Chinese  Government,  and  also  for  a  reconsideration  of  the 
decision  of  this  office  of  December  3,  1904  (11  Comp.  Dec.,  253), 
relating  to  the  accounting  for  the  collection  of  the  first  semiannual 
installment  of  interest  received  from  the  Chinese  Government  on 
account  of  said  indemnity.  This  involves  the  accounts  for  the  three 
years  1902,  1903,  and  1904  of  the  said  International  Banking  Corpo- 
ration. 

The  balance  due  from  the  appellant  to  the  United  States  under 
the  decision  of  December  3,  1904,  supra,  was  $5,627.45.  The  auditor 
in  settlement  No.  64670,  mpra,  certified  a  balance  due  the  United 
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States  of  $65,609.09  on  the  accounts  of  the  appellant  for  the  period 
ending  December  31,  1904,  which  includes  the  balance  of  $5,627.45 
carried  forward  from  the  preceding  settlement. 

The  appellant,  contending  that  it  had  fully  discharged  its  obliga- 
tion to  the  United  States  in  respect  to  the  said  accounts,  requested  a 
reconsideration  of  the  aforesaid  decision  of  this  office  and  appealed 
from  the  action  of  the  auditor  in  his  settlement  No.  64670,  supra. 

The  entire,  matter  was  under  consideration  by  my  predecessor,  who 
requested  certain  additional  evidence  from  the  appellant  in  support 
of  its  contention. 

The  aforesaid  evidence  not  having  been  furnished  before  my  pre- 
decessor retired  from  office,  the  application  for  reconsideration  and 
the  appeal  were  left  by  him  as  unfinished  business  requiring  my  con- 
sideration and  disposition. 

The  appeal,  not  having  been  acted  upon,  is  before  the  office  for  my 
consideration  upon  its  merits. 

The  application  for  a  reconsideration  of  Comptroller  Tracewell's 
decision  was  made  to  and  pending  before  him  when  he  retired  from 
office,  but  it  does  not  appear  that  he  had  reopened  the  said  case.  It 
is  well  established  by  numerous  rulings  of  Comptrollers,  opinions  of 
Attorneys  Greneral,  and  decisions  of  courts  that  a  Comptroller  has 
the  right  to  reopen  his  predecessor's  settlements  for  fraud,  mistake 
of  fact,  to  correct  errors  in  calculation,  or  upon  the  production  of 
newly  discovered  material  evidence,  but  not  for  the  purpose  of  cor- 
recting any  supposed  error  of  law.  (See  decision  of  this  office,  Dec  9, 
1897,  4  Comp.  Dec.,  303,  and  cases  cited  therein.) 

No  new  evidence  has  been  produced  tending  to  materially  affect  the 
conclusions  announced  in  said  decision.  I  have  therefore  no  juris- 
diction to  reopen  the  case  settled  by  my  predecessor  for  the  recon- 
sideration of  the  questions  of  law  involved  in  his  decision  of  December 
3, 1904,  supra.    The  application  for  reopening  is  therefore  denied. 

The  statements  in  the  decision  of  December  3,  1904,  supra,  are  in 
the  main  correct  except  for  some  slight  inaccuracies  not  affecting  the 
general  principles  involved,  the  correction  of  which  will  appear  below. 

The  principal  facts  in  the  case  are  briefly  as  follows: 

Under  the  terms  of  a  protocol  dated  September  7,  1901  (Art.  VI), 
China  agreed  to  pay  the  powers  (including  the  United  States)  an 
indemnity  on  account  of  the  Boxer  uprising  in  the  summer  of  1900 
of  450,000,000  haikwan  taels,  constituting  a  gold  debt  calculated  at 
the  rate  of  the  haikwan  tael  to  the  gold  currency  of  each  country  as 
indicated.  The  rate  of  the  haikwan  tael  to  the  gold  dollar  of  the 
United  States  was  fixed  at  $0,742.  The  entire  indemnity  in  terms  of 
United  States  currency  was  thus  fixed  at  $333,900,000.  The  sum  in 
gold  was  to  bear  interest  at  4  per  cent  per  annum  and  the  capital  to 
be  reimbursed  by  China  in  39  years  in  the  manner  indicated  by  an. 
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annexed  plan  of  amortization.  Capital  and  interest  were  to  be  paid 
in  gold  or  at  the  rates  of  exchange  corresponding  to  the  dates  at 
which  the  different  payments  fall  due.  As  China's  revenues  were 
paid  in  silver,  the  payment  of  the  debt  in  silver  was  contemplated. 
The  amortizations  were  payable  annually,  the  first  payment  being 
fixed  on  the  1st  of  January,  1903.  Interest  was  to  run  from  the  1st  of 
July,  1901,  but  the  Chinese  Government  was  to  have  the  right  to  pay 
off  within  a  term  of  three  years,  beginning  January,  1902,  the  arrears 
of  the  first  six  months  ending  December  31,  1901,  on  condition,  how- 
ever, that  it  pay  compound  interest  at  the  rate  of  4  per  cent  per 
annum  on  the  sums,  the  payments  of  which  shall  have  been  thus  de- 
ferred. Interest  was  to  be  paid  semiannually,  the  first  payment  be- 
ing fixed  on  the  1st  of  July,  1902.  Payment  of  the  debt  was  to  be 
made  in  Shanghai  in  the  following  manner : 

"  (6)  ♦  ♦  •  Each  power  shall  be  represented  by  a  dele^te  cm 
a  commission  of  bankers  authorized  to  receive  the  amount  of  interest 
and  amortization  which  shall  be  paid  to  or  by  the  Chinese  authorities 
designated  for  that  purpose,  to  divide  it  among  the  interested  parties, 
and  to  give  a  receipt  for  the  same. 

"  (d)  The  proceeds  of  the  revenues  assigned  to  the  payment  *  •  ♦ 
shall  be  paid  monthly  to  the  commission.'^ 

Certain  resources  of  China  were  by  the  protocol  set  apart  to  guar- 
antee these  payments. 

The  portion  of  the  indemnity  belonging  to  the  United  States  was 
fixed  at  7.31979  per  cent  of  the  total,  equivalent  to  32^939,055  haikwan 
Uels,  or  $24,440,778.81. 

It  is  clearly  evident  that  the  valuation  of  a  haikwan  tael  at  0.742 
of  a  gold  dollar^  as  named  in  the  protocol,  was  for  the  purpose  only 
of  fixing  the  amount  of  the  indemnity  to  be  paid  by  China  to  the 
United  States  in  gold  dollars. 

The  amount  in  gross  being  thus  determined  and  the  installments 
determined,  payments  thereafter  were  required  to  be  made  in  suffi- 
cient number  of  taels  to  equal  the  amount  of  the  payment  then  due  in 
gold  at  the  then  value  of  the  tael,  unless,  as  has  been  subsequently 
done,  China  should  pay  in  United  States  gold  the  amount  of  each 
installment  of  indemnity,  in  which  case  the  number  of  taels  and  their 
valuation  or  rate  of  exchange  is  of  no  concern  to  the  United  States. 

That  the  debt  of  China  was  a  gold  debt  was  confirmed  by  the  note 
of  China  of  July  2,  1905,  in  which  the  insistence  of  the  powers  that 
the  debt  was  a  gold  debt  was  accepted  as  follows : 

^Recognizing  that  the  sum  of  450,000,000  taels  constitutes  a  debt 
in  ^Id ;  that  is  to  say,  for  each  haikwan  tael  due  to  each  of  the  powers 
Quna  must  pay  in  gold  the  amount  which  is  shown  in  Article  VT 
of  the  protocol  as  the  equivalent  of  1  tael." 
42S53'*— VOL  20—14 7 
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It  appears  that  the  bankers'  commission,  which  was  authorized  by 
the  protocol  to  receive  monthly  installments  of  indemnity  from 
China,  was  the  agent  of  the  powers  collectively  and  not  of  any  one 
individual  power,  nor  was  it  the  ag.ent  of  China.  The  said  commis- 
sion received  the  monthly  payments  made  by  China  during  the  three 
years  included  in  the  accounts  under  consideration  and  directed  the 
distribution  thereof  between  the  different  banks,  to  be  held  to  thie 
order  of  the  commission  in  a  current  account  entitled  "  Commission 
of  bankers'  indemnity  account "  to  be  operated  upon  by  the  joint  sig- 
natures of  the  delegates. 

The  payments  by  China  were  therefore  in  fact  not  made  to  any 
single  power,  its  delegate,  or  its  individual  agent,  but  to  the  bankers' 
commission  as  agent  for  all  the  powers  collectively. 

During  the  years  1902,  1903,  and  1904:  China  made  monthly  pay- 
ments in  "shoes"  (lumps  of  silver)  measured  by  units  of  value 
called  taels,  in  this  case  Shanghai  taels,  which  were  distributed  pro- 
portionately as  received  among  the  banks  representing  the  respective 
powers  to  the  credit  of  the  bankers'  commission,  by  which  formal 
transfers  to  the  respective  powers  were  made  every  six  months  on 
orders  or  checks  signed  by  all  the  members  of  the  bankers'  com- 
mission. 

The  International  Banking  Corporation  thus  became  the  depositary 
of  the  monthly  proportion  accruing  to  the  United  States,  holding 
the  same  to  the  credit  of  the  bankers'  commission  until  the  end  of 
the  six  months'  period,  when  by  authority  of  the  commission  the 
same  was  transferred  to  the  International  Banking  Corporation  as 
the  agent  of  the  United  States. 

The  appellant  therefore  did  not  come  into  possession  of  said  money 
as  the  agent  of  the  United  States  until  it  was  thus  transferred  at  the 
semiannual  periods. 

The  monthly  payments  thus  made  in  silver  to  the  bankers'  com- 
mission without  authority  to  exchange  for  gold  were  required  to  be 
held  by  said  commission  as  a  silver  credit  until  the  end  of  the  six 
months'  period,  when  the  amount  thereof  was  due  and  was  required 
to  be  divided  among  the  respective  powers.  The  appellant  on  said 
division  thus  came  into  possession,  or  should  have  come  into  pos- 
session, as  agent  of  the  United  States,  of  the  amount  of  silver  which 
said  commission  determined  belonged  to  the  United  States. 

It  thereupon  became  the  duty  of  the  appellant  to  account  for  the 
amount  of  silver  thus  received  in  accordance  with  its  contract  with 
the  United  States,  which  provided  that  "  the  same  shall  be  converted 
into  New  York  exchange  at  the  expense  of  the  said  International 
Banking  Corporation."  The  real  question  at  issue  is  as  to  the  rate 
of  conversion,  or,  in  other  words,  the  value  of  the  silver  converted 
into  gold  evidenced  by  New  York  exchange. 
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The  question  here  involved  is  not  the  account  between  China  and 
the  United  States.  The  only  question  is  whether  the  appellant  ac- 
counted to  the  United  States  for  the  amount  received  as  agent  of  the 
United  States,  irrespective  of  whether  said  amount  was  more  or  less 
than  the  amount  due  from  China  to  the  United  States. 

Much  of  the  evidence  filed  refers  to  the  dealings  of  the  bankers' 
commission  with  China's  representative,  showing  decided  disagree- 
ment in  regard  to  the  payment  of  the  indemnity,  the  rate  of  ex- 
change, etc.,  which  finally  led  to  a  compromise  adjusting  the  pay- 
ments as  made  and  determining  the  extent  to  which  they  should  be 
applied  on  China's  debt  to  the  respective  powers  and  compromising 
on  alleged  arrearages  with  arrangements  as  to  future  payments. 

While  all  this  goes  to  the  adjustment  of  the  accounts  between 
China  and  the  United  States,  it  has  no  bearing  on  the  case  at  issue, 
which  is  simply  one  of  accounting  for  moneys  received  and  the  basis 
for  the  conversion  and  exchange  of  said  money  into  New  York 
exchange. 

A  transcript  from  the  books  of  the  International  Banking  Corpora- 
tion in  its  account  with  the  "Conunission  of  bankers'  indemnity" 
shows  an  interest  charge  to  said  corporation  of  3,856.43  taels  for  the 
six  months  ending  June  30, 1902,  and  one  of  3,818.37  taels  for  the  six 
months  ending  December  31,  1902,  and  for  the  six  months  ending 
June  30,  1903,  a  credit  to  said  corporation  of  said  amount,  7,674.80 
taels,  as  transferred  to  interest  account.  (See  report  of  J.  S.  McCoy 
to  Secretary  of  State,  Mar.  22, 1904.) 

It  does  not  appear  that  any  interest  on  account  of  moneys  deposited 
with  the  appellant  to  the  credit  of  the  bankers'  commission  was  by 
said  conmiission  transferred  to  the  appellant  as  agent  of  the  United 
States. 

The  accountability  for  any  such  interest  does  not  therefore  appear 
to  be  within  the  scope  of  the  present  settlement,  which  relates  to 
accountability  for  moneys  received  as  agent  of  the  United  States 
from  the  time  when  so  received. 

The  appellant,  per  letter  of  June  26,  1913,  makes  the  following 
statement  in  regard  to  this  interest : 

"  During  the  year  1902  there  was  allowed  to  the  bankers'  commis- 
sion on  its  current  account  with  the  International  Banking  Corpora- 
tion, Shanghai,  interest  at  the  rate  of  2  per  cent  per  annum.  It  was 
a  matter  of  doubt  by  the  commission  as  to  whom  this  interest  might 
properly  be  paid  by  it. 

^  On  the  whole,  however,  it  seemed  not  improper  that  it  should  be 
paid  to  the  United  States  and  the  commission  so  authorized,  provided 
that  the  United  States  were  of  the  opinion  that  it  was  entitled  thereto. 
We  accordingly,  on  June  19,  paid  the  amount  into  the  Treasury  of  the 
United  States,  stating  the  source  from  which  the  funds  so  deposited 
hag  been  received*    The  former  Comptroller,  however,  as  a  supple- 
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ment  to  his  decision  of  December  3, 1904,  ruled  that  the  funds  in  ques- 
tion did  not  belong  to  the  United  States,  and,  acting  on  his  decision, 
we  have,  in  stating  our  account,  asked  that  credit  be  allowed  us  for 
that  amount  as  against  payments  that  might  subsequently  be  due  to 
the  United  States  from  us  as  its  fiscal  agents." 

Thus  the  900,391.64  Shanghai  taels  received  by  the  appellant  as 
agent  of  the  United  States  on  June  30, 1902,  does  not  appear  to  have 
included  any  interest  but  only  the  proportion  due  the  United  States, 
as  determined  by  the  commission,  of  the  total  payments  made  by 
China  during  the  preceding  six  months. 

This  amount  was  accounted  for  by  the  appellant  at  a  rate  ($0.55|) 
fixed  by  the  bankers'  commission.  Comptroller  Tracewell  in  his 
aforesaid  decision  allowed  the  rate  ($0.56),  the  quotation  rate  for 
Shanghai  taels  in  Shanghai  as  expressed  in  American  gold. 

The  value  of  the  haikwan  tael  did  not  enter  into  the  said  account 
of  the  appellant,  as  the  money  was  received  and  accounted  for  as 
Shanghai  taels. 

I  fully  agree  with  Comptroller  Tracewell  when  he  says : 

"  The  question  to  determine  in  this  case  is,  what  was  the  gold  value 
of  a  Shanghai  tael  on  July  1, 1902,  at  Shanghai,  when  it  was  the  duty 
of  the  bank  (appellant)  under  its  contract  with  the  Treasury  Depart- 
ment to  account  for  the  value  of  such  Shanghai  taels  in  iJew  York 
exchange  without  cost  to  the  United  States." 

Comptroller  Tracewell  further  said: 

"  I  have  not  in  this  decision  discussed  or  considered  the  question  of 
the  practicability  of  converting  Jthese  Shanghai  taels  into  New  York 
exchange  by  the  oank,  or  the  e^ct  such  a  transaction  would  have  upon 
the  silver  market  or  the  price  of  silver  in  Shanghai — ^the  matters 
upon  which  the  major  part  of  the  brief  of  the  barS  is  directed — for 
the  reason  that  these  matters  must  have  been  fully  considered  by  the 
United  States  and  the  bank  at  the  time  the  bank  agreed  to  do  this 
very  thing  for  a  compensation  of  one-half  of  1  per  cent.  The  bank 
agreed,  as  heretofore  set  out,  to  collect  this  indemnity  in  Chinese 
silver  and  to  convert  it  into  New  York  exchange  without  expense.  It 
assumed  these  burdens  by  the  terms  of  its  contract  with  the  Treasurv 
Department,  and  it  can  not  now  treat  these  matters  as  open  questions.^' 

Though  the  contract  does  not  expressly  provide  for  the  collection  in 
"  Chinese  silver  "  it  does  provide  that  the  appellant — 

"  shall  receive  the  amount  •  ♦  ♦  which  shall  be  paid  by  the  Chi- 
nese authorities  ♦  *  •  that  the  same  shall  be  converted  into  New 
York  exchange  at  the  expense  of  the  said  International  Banking  Cor- 
poration ♦  *  ♦  and  that  the  said  International  Banking  Cor- 
poration shall  receive  for  its  services  a  commission  of  one-half  1  per 
cent  on  all  amounts  collected." 

It  is  thus  evident  that  the  amount  received  by  the  appellant  is  to 
be  converted  into  New  York  exchange  with  no  other  payment  there- 
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for  than  the  commission  provided  in  the  contract.  The  question  is 
not  what  was  the  exchange  value  of  the  amount  received,  but  what 
was  its  equivalent  in  United  States  gold  at  the  time  of  the  various 
payments  to  the  appellant  as  agent  of  the  United  States. 

The  contention  of  the  appellant  is  that  the  rate  of  exchange  estab- 
lished by  the 'bankers'  commission  was  the  rate  at  which  the  amount 
received  in  Shanghai  taels  should  be  converted  into  gold  to  be  applied 
as  a  credit  on  China's  obligation  to  the  United  States  and  to  be  ac- 
counted for  to  the  United  States ;  in  other  words,  that  the  silver  pay- 
ment, though  formally  transferred  at  so  many  Shanghai  taels,  at 
such  a  rate  equivalent  to  so  many  United  States  dollars,  was  an  actual 
conversion  by  the  bankers'  commission  into  United  States  money  and 
a  payment  of  that  amount  to  the  (bank)  appellant,  thus  fixing  the 
amount  to  be  accounted  for  to  the  United  States.  That,  therefore,  it 
was  accountable  to  the  United  States  for  the  sum  received  for  the 
United  States  from  said  conunission,  on  the  day  when  received,  and 
at  the  rate  of  exchange  established  by  said  commission,  as  a  payment 
in  gold  on  behalf  of  .China's  obligation  to  the  United  States. 

The  transfer  from  the  commission  to  the  appellant  was  not,  how- 
ever, made  in  United  States  gold,  but  in  Shanghai  taels,  and  the  ques- 
tion arises  whether  the  rate  of  exchange  therefor  as  fi^ed  by  said  com- 
mission was  the  conversion  value  of  said  silver  into  New  York  ex- 
change without  expense  to  the  United  States. 

It  appears  that  at  the  first  meetings  of  the  bankers'  commission, 
held  January  13,  17,  20,  and  21,  1902,  it  was  decided  to  fix  the  rate 
of  exchange  on  the  basis  of  telegraphic  transfer  rates  as  quoted  by 
the  delegates  of  the  different  powers  forming  said  commission,  the 
rate  being  one-eighth  of  a  penny  below.  It  was  also  provided  that 
the  United  States  gold  dollar  was  to  be  calculated  on  the  basis  of 
the  last  short-sight  selling  quotation  in  New  York  on  London  for 
£1  less  three-fourths  cent. 

At  the  sixteenth  meeting  of  the  commission  of  bankers,  held  June 
23,  1902,  the  vote  of  each  delegate  was  proportioned  to  the  interest 
in  the  indemnity  of  the  power  he  represented,  and  it  was  decided  that 
the  rate  should  be  one-fourth  of  a  penny  below  the  rate  thus  deter- 
mined, and  that  the  continental  rates  should  be  fixed  on  the  basis  of 
this  sterling  rate  and  the  last  short-sight  selling  quotation  on  London, 
allowing  one-third  per  cent  brokerage. 

It  appears,  accordingly,  that  at  the  eighteenth  meeting  of  the  com- 
mission, held  June  29, 1902,  the  rate  of  the  Shanghai  tael  was  adopted 
as  2  shillings  3^  pence  and  O.SSf  of  a  United  States  gold  dollar. 

It  would  appear  that  said  rate  based  on  telegraphic  transfer  would 
make  the  service  of  the  debt  not  in  Shanghai  but  in  London  or  other 
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point  to  which  transferred,  and  would  include  cost  of  exchange  and 
the  profit  of  the  bank. 

Just  what  method  was  pursued  in  determining  the  rate  for  the 
later  periods  is  not  clear. 

However,  the  said  rates  all  appear  to  be  from  1^  to  2^  cents  bdow 
the  quoted  rate. 

The  rate  as  adopted  was,  however,  an  arbitrary  rate,  as  no  transfer 
or  exchange  of  the  silver  into  gold  actually  occurred. 

Had  the  conversion  from  silver  into  gold  been  actually  made  in 
Shanghai  the  amount  should,  under  the  terms  of  the  contract  of  the 
appellant,  have  been  transferred  to  New  York  less  only  the  one-half 
per  cent  authorized  commission. 

But  as  the  transfer  or  exchange  was  not  actually  made,  I  know 
of  no  fairer  method  than  that  adopted  by  my  predecessor  in  his 
decision  supra,  namely,  the  quoted  rate  for  the  day  from  the  best 
information  available. 

The  Auditor  for  the  State  and  Other  Departments  in  settling 
the  account  under  consideration  states  that  the  consul  general  at 
Shanghai  furnished  through  the  Department  of  State  the  published 
valuations  of  the  Shanghai  tael  in  the  open  market  at  Shanghai 
for  the  following  dates:  January  1,  1903,  0.58125;  July  1,  1903, 
0.56625;  January  1,  1904,  0.59125;  July  2,  1904,  0.62125;  December 
31, 1904,  0.67875 ;  and  adds,  per  letter  of  April  18,  1912,  that— 

"Under  the  circumstances  of  the  service  of  the  debt  upon  each 
of  the  above  dates  those  valuations  appeared  to  be  the  ones  provided 
for  use  in  settling  this  account  by  11  Comp.  Dec.,  253.  There  ap- 
pears to  have  been  no  actual  transaction  in  the  open  market  upon 
any  of  the  above  dates  of  turning  the  amount  or  silver  due  from 
China  into  American  gold,  so  that  there  was  no  way  to  determine 
what,  if  any,  fluctuations  from  the  published  valuations  would  have 
resulted  if  the  transactions  had  occurred  in  open  market.  The  valua- 
tions placed  upon  the  tael  by  the  commission  of  bankers  appears  to 
have  been  an  arbitrary  rating  to  the  extent  that  it  was  not  affected 
by  the  published  ratings  and  bore  no  relation  to  actual  transactions 
in  the  open  market." 

After  a  thorough  consideration  of  the  matter,  I  agree  with  the 
auditor  that  the  said  rates,  from  the  evidence  at  hand,  appear  to  be 
a  fair  basis  for  determining  the  valuation  or  equivalent  in  United 
States  money  of  the  Shanghai  taels  in  Shanghai.  The  amount  thus 
determined,  less  authorized  commission  and  without  further  reduc- 
tion, is  to  be  accounted  for  in  New  York.  To  said  extent  the  audi- 
tor's action  is  affirmed. 

However,  some  minor  matters  require  consideration  before  final 
disposition  of  this  case. 

The  aforesaid  auditor's  statement  of  account  includes  an  allowance 
of  $209.47,  claimed  as  paid  January  1,  1903,  for  telegrams,  etc.,  in- 
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eluded  in  which  was  a  charge  for  secretary's  expenses.  The  said 
claim  was  presented  to  the  Auditor  for  the  State  and  Other  Depart- 
ments by  J.  S.  Fearon,  agent  of  the  International  Banking  Corpora- 
tion at  Shanghai,  China,  The  Department  of  State,  on  October  16, 
1903,  approved  the  cost  of  the  telegrams  as  chargeable  to  the  ap- 
propriation for  "  Contingent  expenses,  foreign  missions,"  but  did  not 
approve  the  charge  for  secretary's  expenses,  as  the  same  were  not 
considered  a  proper  charge  against  the  said  department 

The  auditor  thereupon,  per  settlements  Nos.  50110  and  50111,  dated 
Januaiy  20  and  March  8, 1905,  respectively,  allowed  the  said  claimant 
(Fearon)  reimbursement  for  the  cost  of  the  telegrams  and  suspended 
the  amount  charged  for  secretary's  expenses.  The  said  account  of 
J.  S.  Fearon  is  not,  therefore,  at  present  within  the  jurisdiction  of 
this  office.  But  the  claim  of  the  International  Banking  Corporation 
for  the  same  service  is  hereby  disallowed. 

There  was  an  apparent  delay  in  depositing  the  installments  due 
January  1  and  July  1, 1904,  and  January  1,  1905,  which  is  explained 
by  the  appellant  in  a  letter  dated  May  10,  1912,  as  follows : 

"2.  *  Installment  due  January  1,  1904,  G$604,840.88.' 

"  The  days  of  the  week  at  the  time  of  this  payment  ran  as  follows 
in  Shanghai:  Friday,  January  1,  holidav;  Saturday,  January  2, 
special  holiday ;  Sunday,  January  3 ;  Monday,  January  4. 

"Monday  was  therefore  the  nrst  business  day  subsequent  to  the 
maturity  of  this  installment  and  was  the  date  on  which  checks  for 
the  distribution  were  signed  by  the  bankers'  commission  and  de- 
livered to  the  several  delegates.  The  remittance  of  that  date  was 
made  by  telegraph,  was  received  by  this  office  the  same  date — Janu- 
ary 4 — and  on  tne  same  date  a  check  for  the  amount,  less  our  com- 
mission and  a  prior  overpayment  of  $3,129.23,  was  handed  to  the 
assistant  treasurer.  New  i  ort. 

"3.  'Installment  due  July  1,  1904,  G$535,935.79.' 

"  The  days  of  tihe  week  at  the  time  of  this  payment  ran  as  follows 
in  New  York :  Saturday,  July  2 ;  Sunday,  July  3 ;  Monday,  July  4, 
holiday;  Tuesday,  July  5.  The  ordinary  procedure  by  the  Subtreas- 
ury  in  New  York  is  not  to  credit  a  check  received  until  it  shall  have 
passed  through  the  clearing  house.  A  check  handed  to  the  Sub- 
treasury  is  therefore  ordinarily  not  credited  to  the  account  until  the 
following  business  day.  The  minutes  of  the  bankers'  conmiission 
show  that  the  checks  distributing  this  installment  were  signed  and 
handed  to  the  several  delegates  m  Shanghai  on  July  2,  on  which 
date  our  branch  remitted  the  installment  by  teleffraph  to  this  office, 
which  in  turn  handed  to  the  assistant  treasurer,  JN  ew  York,  a  check 
for  the  amount  of  the  installment  less  our  commission.  This  check 
beinff  received  on  Saturday,  which  was  followed  by  a  Sunday  and  a 
holiday,  would  be  cleared  and  credited  to  our  account  in  the  Treasury 
only  on  the  5th. 

'' 4.  '  Installment  due  January  1, 1905.' 

"  The  days  of  the  week  at  the  time  of  this  payment  ran  as  follows 
in  New  York:  Saturday,  December  31;  Sunday,  January  1;  Monday, 
January  2,  holiday ;  Tuesday,  January  8, 
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'^ Although  the  checks  by  which  this  installment  was  distributed 
in  Shanghai  were  not  signed  and  delivered  to  the  several  delegates 
until  January  3,  our  Shanghai  manager,  acting  under  special  instruc- 
tions from  this  office  that  Tie  should  remit  by  telegraph  immediately 
he  received  notice  of  the  amount,  did  so  after  hours  on  Dec^nber  81. 
Check  for  our  deposits  was  handed  to  the  assistant  treasurer.  New 
York,  on  the  same  date,  but  for  the  reasons  stated  above  was  not 
credited  to  our  account  until  Tuesday,  January  3,  the  next  bu^ness 
day. 

"All  three  of  the  above  payments  were  therefore  made  by  us  to 
the  Subtreasury,  New  York,  with  the  greatest  expedition  possible 
after  having  been  received  in  Shanghai,  and  were  in  the  first  two 
cases  made  on  the  date  when  received,  and  in  the  third  case  made 
before  our  manager  at  Shanghai  had  actually  received  the  check  of 
the  bankers'  commission  covering  the  United  States  proportion  of 
that  installment." 

The  contract  with  the  appellant  provides  that  the  amount  received 
shall  be — 

"promptly  paid  over  to  the  United  States  without  fraud  or  delay, 
*  *  *  allowing  the  United  States  interest  at  the  rate  of  2  per 
cent  for  such  time  as  any  of  such  moneys  may  remain  in  the  posses- 
sion of  the  said  corporation." 

From  the  foregoing  explanation  it  appears  that  the  amounts  re- 
ferred to  were  promptly  paid  to  the  United  States  without  delay,  the 
apparent  indicated  delay  not  being  a  delay  in  fact.  Therefore  no 
interest  is  chargeable  for  said  apparent  delay. 

It  is  noted  that  Comptroller  Tracewell  in  his  revision  showed  that 
the  appellant  had  failed  to  account  for  $5,627.45.  In  the  accounting 
for  said  money  the  appellant  is  entitled  to  one-half  of  1  per  cent  com- 
mission, or  $28.14,  leaving  the  difference  of  $5,599.31  to  be  accounted 
for. 

The  said  amount  of  $28.14,  therefore,  constitutes  a  credit  to  whidi 
the  appellant  is  entitled  and  not  heretofore  claimed  nor  allowed, 
and  which  should  be  credited  in  the  present  statement  of  account  as  a 
new  item  not  heretofore  considered. 

The  contract  of  the  appellant  provides  for  interest  at  the  rate  of 
2  per  cent  per  annum  for  such  time  as  any  money  received  on  aooount 
of  the  Chinese  indemnity  should  remain  in  the  possession  of  the  ap- 
pellant. Interest  should  therefore  be  determined  on  the  amounts  re- 
ceived at  the  various  installment  periods  which  have  not  been  paid 
over  to  the  United  States. 

The  account  should  therefore  be  stated  as  follows: 

The  auditor's  settlement  being  for  the  period  ending  December  81, 
1904,  interest  is  calculated  to  said  date  only.  The  later  calculation 
of  interest,  being  a  matter  not  heretofore  considered  by  the  auditor, 
is  within  his  jurisdiction. 
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July  1^  1902: 

Balaii<:e  due  United  States  as  per  Comptroller's  decision  Dec. 

3. 1904 $5, 627. 45 

i  conuniflslon  on  said  amount  not  heretofore  allowed 28. 14 


Jan.  1.1906:  6,599.31 

Interest  on  abOTe,  6  months  at  2  per  cent 55. 99 

BecelTed    from    tMrnkers*   commission    897,758.56 

Sliani^i  tael8»  at  $0.63125 $476,931.57 

Leas  commission,  }  per  cent 2, 384. 66 

474, 646. 91 

IM.  n,  1908: 

Interest  on  last  amount,  1  month,  2  days 843. 64 

Interest  on  $6,599.81  for  1  month,  2  days 9.95 

481,056.80 
DejpoeAted  with  assistant  treasurer,  New  York 425,000.00 

56,066.80 
Feb.  9,  1906: 

Interest,  6  days 18. 69' 

56, 074. 49 
Deposited  with  assistant  treasurer.  New  York 32, 903. 67 

23, 170. 82 
liar.  12,1903: 

Interest,  1  month,  3  days 42. 48 

23, 213. 30 
Deposited  witk  assistant  treasurer,  New  York 5, 019. 72 

18, 193. 58 
June  19,  1903: 

Interest,  3  months,  7  days 98.04 

18,291.62 
Deposited  with  assistant  treasurer,  New  York,  on  account  of 
Interest  not  chargeable  (see  11  Comp  Dec.,  264) 3, 88a  0^ 

14,411.59 
jQlj  1,1908: 

Interest,  12  days 9. 61 

14, 421.  20 
Beceived    from    bankers^    commission    890,443.67 

Shanghai  taels,  at  $0.56625 $504. 213. 73 

Leas  commission,  i  per  cent 2, 621. 07 

~  501, 692. 66 

516,113.86 
July  1,  1903 :  Deposited  with  assistant  treasurer,  New  York 488, 209. 56 

Jan.  4,  1904:  27,904.30 

Interest,  6  months,  3  days 283.69 

BecelTed    from    bankers'    commission    889,587.45 

Shanghai  taels,  at  $0.69126 — —  $525,968.58 

Leas  commission,  }  per  cent 2, 629. 84  . 

623, 388. 74 

551, 526. 73 
Deposited  with  assistant  treasurer,  New  York 499, 187. 45 

52,339.28 
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July  2,  1904 : 

Interest,  6  months,  28  days 1617.58 

Received    from    bankers'    commission    890,448.68 

Shanghai  taels,  at  $0.62125 $553,188.14 

Less  commission,  }  per  cent 2, 765. 94 

550.422.20 

603, 279. 06 
Deposited  with  assistant  treasurer,  New  York 588, 256. 11 

70,022.96 
Dec.  81,  1904 : 

Interest,  5  months,  29  days 696. 34 

Received    from    bankers'    commission    889,587.48 

Shanghai  taels,  at  $0.67876 $599, 850. 56 

Less  commission,  i  per  cent 2, 996. 80 

596, 362.  76 

667,082.06 
Deposited  with  assistant  treasurer.  New  York 595, 256. 36 

Dec.  81,  1904: 

Balance  due  United  States 71,825.70 

Auditor's  balance 66, 609. 09 

Difference 6, 216.  61 

A  difference  of  $6,216.61  will  accordingly  be  certified  to  the  auditor. 


DETAIL  OF  AK  EXPLOTEE  OF  AH  SZEOITTiyE  DSPA&TXSHT  OB  OTEXB 
QOVSRHXEHT  ESTABLISHXEHT  TO  DUTY  AS  A  XEXBEB  OF  A  BOAU) 
OF  EZAXIHER8,  imiTED  STATES  CIVIL  SERVICE  COlOaSSIOV. 

The  prohiblticMi  in  the  act  of  March  4,  1913  (87  Stat,  750),  against  the  detail 
of  an  employee  from  an  executive  departm^it  or  other  Government  estab- 
lishment to  duty  as  a  member  of  a  board  of  examiners.  United  States  Civil 
Service  Commission,  has  reference  only  to  the  detail  of  such  an  employee 
for  such  duty  in  the  District  of  Columbia,  and  said  act  does  not  repeal  so 
much  of  section  3  of  the  civil-service  act  of  January  16,  1883  (22  Stat, 
403,  404),  as  authorizes  details  to  be  made  of  persons  in  the  oflScial  service 
of  the  United  States  residing  in  a  State  or  Territory  to  be  members  of 
such  boards  of  examiners  In  said  State  or  Territory. 

10  Comp.  Dec.,  814,  distinguished. 

ComptroUer  Downey  to  the  Preiident  of  the  United  Statei  Civil  Jkrvioe  Com- 
mlBsion,  August  19,  191S: 
I  am  in  receipt  of  your  letter  of  the  16th  instant,  as  follows: 

"  The  commission  begs  to  invite  your  attention  to  the  following 
provision  of  section  3  of  the  civil-service  act  of  January  16, 1883  (22 
Stat,  403,  404) : 

^' '  The  commission  shall,  at  Washington^  and  in  one  or  more  places 
in  each  State  and  Territory  where  examinations  are  to  take  place, 
designate  and  select  a  suitable  number  of  persons,  not  less  than  three, 
in  the  official  service  of  the  United  States,  residing  in  said  State  or 
Territory,  after  consulting  the  head  of  the  department  or  office  in 
which  such  persons  serve,  to  be  members  of  boards  of  examiners, 
and  may  at  any  time  substitute  any  other  person  in  said  service 
living  in  such  State  or  Territory  in  the  place  of  anyone  so  selected.' 
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"Also  to  the  following  provision  of  the  current  legislative,  execu- 
tive, and  judicial  appropriation  act,  approved  March  4,  1913  (37 
Stat.,  750) : 

"  *  No  detail  of  clerks  or  other  employees  from  the  executive  depart- 
ments or  other  Government  establishments  in  Washington,  District 
of  Columbia,  to  the  Civil  Service  Commission,  for  the  performance 
of  duty  in  the  District  of  Columbia,  shall  be  made  for  or  during  the 
fiscal  year  nineteen  hundred  and  fourteen.  The  Civil  Service  Com- 
mission shall,  however,  have  power,  in  case  of  emergency,  to  transfer 
or  detail  any  of  its  employees  herein  provided  for  to  or  from  its 
office  force,  neld  force,  or  rural-carrier  examining  board.' 

"  This  latter  provision  seems  clearly  to  leave  in  force  the  provision 
of  the  civil-service  act  first  above  quoted,  so  far  as  it  relates  to  boards 
of  examiners  elsewhere  than  at  Washington,  D.  C.  Under  this  statu- 
tory authority,  the  commission  consulted  with  the  Commissioner  of 
Internal  Revenue  and  requested  him  to  detail  a  person  in  the  In- 
ternal Bevenue  Service  at  Boston  with  a  practical  knowledge  of 
stenography  and  typewriting,  to  be  designated  by  the  commission  as 
a  member  of  its  board  of  examiners  at  Boston.  The  Commissioner  of 
Internal  Eevenue  has  expressed  willingness  to  grant  this  request  if 
he  can  be  satisfied  as  to  his  authority  to  do  so.  To  this  commission 
the  authority  seems  clear,  but  the  Commissioner  of  Internal  Revenue 
cites  the  decision  of  the  Comptroller  of  the  Treasury  in  10  Comp. 
Dec.,  814,  and  states  that  from  this  decision  he  does  not  seem  to  have 
such  autnority. 

'*The  commission  believes  that  this  decision  of  the  Comptroller 
does  not  apply  to  its  request  for  the  detail  of  a  person  as  above  de- 
scribed for  designation  as  a  member  of  its  board  of  examiners  at 
Boston.  The  Commissioner  of  Internal  Revenue  informally  states 
further  that,  in  view  of  this  decision  in  10  Comp.  Dec.,  814,  he  feels 
that  he  should  have  a  note  or  memorandum  from  your  office  showing 
that  he  has  the  authority  to  make  the  detail.  The  commission  there- 
fore requests  your  advice  in  the  matter." 

The  decision  referred  to  in  your  submission  (10  Comp.  Dec,  814) 
has  no  application  to  the  question  now  presented.  The  decision  held 
that  the  employment  of  a  clerk  by  the  Engineer  Department  of  the 
Army,  with  compensation  to  be  paid  from  the  appropriation  for 
rivers  and  harbors,  for  the  sole  purpose  of  having  him  detailed  to 
assist  a  civil-service  board  of  examiners,  was  not  authorized. 

In  the  present  case  the  employee  whose  services  the  commission 
desires  is  already  in  the  Internal-Revenue  Service,  and  he  is  to  be 
designated  as  a  member  of  the  board  of  examiners  of  the  Civil 
Service  Commission  at  Boston. 

The  prohibition  in  the  act  of  March  4, 1913  (37  Stat.,  750),  supra^ 
against  the  details  of  clerks  or  other  employees  from  the  executive 
departments  or  other  Government  establishments  has  reference  only 
to  details  for  the  performance  of  duty  in  the  District  of  Columbia. 
Said  act  does  not  repeal  the  provisions  of  section  3  of  the  civil-service 
act,  quoted  in  your  submission,  authorizing  details  to  be  made  of 
persons  in  the  official  service  of  the  United  States,  residing  in  a  State 
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or  Territory,  to  be  members  of  boards  of  examiners  in  said  State  or 
Territory. 

If  the  employee  in  question  resides  in  the  State  of  Massachusetts 
and  is  designated  to  serve  as  a  member  of  the  civil-service  board  of 
examiners  in  said  State,  his  detail  for  such  purpose  from  the  Inter- 
nal-Revenue Service  is  authorized.     (See  25  Op.  Att.  Gen.,  379,  382.) 


TEAHSPORTATIOH— COLONIST  TICKET--CA8H  CONDITIOH. 

The  Gorernment  pays  for  transportation  requested  and  furnished  and  not  for 
tickets,  which  are  mere  evidence  of  the  kind  of  service  rendered.  The  rate 
to  be  paid  by  the  Government  is  not  to  exceed  the  rate  charged  to  and  paid 
by  private  parties  for  the  same  kind  of  service. 

The  stipulation  that  cash  be  paid  in  advance  for  passenger  transportation  can 
not  be  considered  a  condition  upon  which  said  rate  is  based,  because  cash  In 
advance  of  service  or  at  the  time  the  ticket  is  issued  is  the  usual  and 
regular  requirement  upon  which  transportation  is  furnished. 

A  railroad  company  has  the  right  to  waive  any  of  its  tariff  requirements  in 
favor  of  the  Government  without  violating  the  law. 

ComptroUer  Downey  to  Qeorge  O.  Box,  diibnning  olerk,  Department  of  Labor, 
Auguit  19,  191S: 

I  have  received  your  letter  of  the  6th  instant,  transmitting  a 
voucher  submitted  for  payment  by  the  Galveston,  Harrisburg  &  San 
Antonio  Railway  Co.  in  the  sum  of  $80  for  two  colonist  tickets  for 
the  transportation  of  two  Chinese  aliens  from  Del  Rio,  Tex.,  to  San 
Diego,  Cal.,  per  request  No.  90661  of  the  Department  of  Cwnmerce 
and  Labor,  March  30, 1912. 

It  appears  that  said  request  called  for  second-class  transportation, 
and  that  at  the  time,  in  accordance  with  tariffs  on  file  with  the  Inter- 
state Commerce  Commission,  the  regular  second-class  rate  of  $40, 
though  nominally  effective,  was  virtually  suspended  or  superseded 
by  a  "  colonist  tariff  "  which  named  a  "  second-class  colonist  rate  "  of 
$25,  which,  while  $15  cheaper,  gave  the  traveler  the  regular  second- 
class  accommodations  with  increased  privileges. 

It  is  therefore  evident  that  during  the  period  the  second-class  col- 
onist rate  was  effective  the  said  rate  was  the  rate  charged  to  and  paid 
by  the  general  public  for  second-class  accommodations. 

Accompanying  your  letter  is  a  letter  addressed  to  you  by  the  claim- 
ant company  in  which  the  admission  is  made  that  colonist  tickets  were 
actually  furnished  for  the  transportation  under  consideration,  but 
contending  that  the  colonist  rate  was  not  applicable  thereto  because 
the  tariff  naming  the  rate  contained  the  proviso  that "  The  fares  pub- 
lished in  this  tariff  are  conditional  upon  payment  of  cash  in  advance,'^ 
and  submits  a  lengthy  argument  that  the  colonist  rate  does  not  govern 
unless  cash  is  paid  in  advance  and  that  the  only  tariff  applicable  is 
the  one  naming  the  fare  of  $40  for  each  person  transported. 


Digitized  by 


Google 


DSGI8I0NS  OF   THE  COMPTROLLER.  109 

In  a  decision  of  this  office  dated  March  18,  1912  (18  Comp.  Dec, 
707),  it  was  held,  quoting  syllabi,  that — 

"A  railroad  company  has  the  right  on  Government  business  to 
waive  any  requirement  or  condition  upon  which  a  published  rate  is 
offered  to  the  general  public.  But  the  waiving  of  said  condition  does 
not  authorize  payment  therefor  upon  any  other  basis  than  the  tariff 
rate  for  the  said  service. 

"When  the  transportation  service  for  which  a  reduced  rate  is 
offered  conditionally  to  the  ^neral  public  is  requested  by  and  fur- 
nished to  the  Government  without  demanding  compliance  with  all 
the  said  conditions,  an  increased  charge  therefor  is  not  authorized 
because  of  the  waiving  or  nonenforcement  of  the  said  conditions  by 
the  transportation  company.'' 

The  claimant  in  the  letter  referred  to  above  contends  that  not- 
withstanding the  transportation  was  actually  performed  on  colonist 
tickets,  there  was  no  waiver  of  the  company  by  the  mere  act  of  the 
station  agent  furnishing  colonist  tickets,  and  that  the  real  fact  govern- 
ing the  matter  is  not  whether  colonist  tickets  were  furnished,  but 
whether  the  tariff  provision  requiring  cash  payment  for  the  transpor- 
tation in  order  to  entitle  a  traveler  to  the  fares  covered  by  the  tariff 
was  fully  complied  with,  and  that  under  the  interstate-commerce  law 
the  said  colonist  rate  was  not  applicable  because  the  requirement  that 
cash  be  paid  in  advance  was  not  complied  with. 

The  stipulation  that  cash  be  paid  in  advance  for  passenger  trans- 
portation can  not  be  considered  a  condition  upon  which  said  rate  is 
based,  for  it  is  a  well-known  fact  that  cash  in  advance  of  service  or 
at  the  time  the  ticket  is  issued  is  the  usual  and  regular  requirement 
upon  which  transportation  is  furnished,  and  no  such  transportation 
can  ever  be  required  by  any  one  without  the  payment  of  cash,  whether 
so  stipulated  in  the  tariff  or  not. 

If  credit  is  ever  allowed  in  any  individual  case  it  must  be  a  matter 
of  acceptance  of  the  promise  of  the  person  receiving  the  same  to  pay 
therefor,  as  the  equivalent  of  cash. 

Under  no  condition  can  it  be  presumed  that  any  particular  person 
could  of  right  demand  that  transportation  be  furnished  without  the 
payment  of  cash  in  advance  or  at  time  the  ticket  therefor  is  issued. 

Xo  person  has  the  right  to  demand  credit  of  another,  and  no  rail- 
road company  names  rates,  which  can  be  called  credit  rates,  which 
can  be  available  to  anyone  upon  credit. 

The  matter  of  credit  can  not  be  a  matter  of  right  to  any  individual, 
and  no  person,  firm,  or  corporation  would  undertake  to  do  any  busi- 
ness whatever  with  a  rate  for  credit  which  would  be  available  for 
everyone.  Consequently,  common  carriers  which  are  to  make  rates 
for  the  public  without  discrimination  can  not  make  a  credit  rate. 

The  stipulation  that  the  fares  are  available  only  when  cash  is  paid 
at  the  time  the  ticket  is  issued  might  operate  to  prevent  credits  being 
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given  for  such  fares,  as  under  said  conditions  it  would  probably  be 
a  discrimination  to  give  credit  for  such  tickets.  But  it  is  not  unlaw- 
ful to  waive  the  requirement  as  to  the  time  or  method  of  payment  by 
the  Government,  and  the  issuance  of  tickets  and  the  furnishing  of 
transportation  for  the  Government  without  the  usual  requirement  of 
cash  in  advance  (whether  specified  in  the  tariff  or  not)  can  not  be 
considered  a  discrimination  against  the  travelers  who  are  required  to 
pay  cash  in  advance,  and  the  company  would  certainly  not  be  sub- 
ject to  any  penalty  for  not  demanding  cash  in  advance  for  said 
Government  transportation. 

It  may  be  borne  in  mind  that  it  is  the  transportation  requested 
and  furnished  that  the  Government  is  to  pay  for  and  not  the  ticket, 
the  ticket  being  mere  evidence  of  the  kind  of  service.  In  this  case 
the  Government  received  the  same  kind  of  service  for  which  private 
parties  paid  $25.  The  Government  is  asked  to  pay  $40  merely  be- 
cause not  paid  for  at  the  time,  thus  penalizing  the  Government  $15 
for  delay  in  making  payment.  I  know  of  no  authority  for  thus 
penalizing  the  Government. 

It  has  been  the  practice  of  the  transportation  companies  to  accept 
Government  transportation  requests  in  lieu  of  cash  and  furnish  the 
transportation  indicated  thereon,  and  present  the  said  requests  to  the 
proper  Government  official  for  the  payment  for  the  services  thereby 
shown  to  have  been  requested  and  furnished. 

This  method  of  doing  business  between  the  Government  and  the 
transportation  companies  has  long  been  accepted  as  equivalent  to  a 
cash  basis,  and  generally  operates  to  their  mutual  advantage.  When 
transportation  is  so  furnished,  the  only  recognized  basis  of  payment 
therefor  is  the  cash  basis. 

The  transportation  under  consideration  was  furnished  in  accord- 
ance with  this  long-established  practice. 

Bearing  in  mind  the  general  practice  on  the  part  of  railroad  com- 
panies of  selling  transportation  for  cash  only,  with  notable  exception 
in  the  case  of  Government  transportation,  when  requests  have  gen- 
erally been  accepted  in  lieu  of  cash,  in  connection  with  the  practical 
impossibility  in  many  cases  of  cash  payment  on  the  part  of  the  Gov- 
ernment, the  stipulation  in  question  seems  to  be  particularly  directed 
at  thfe  Government  and  designed  to  deprive  the  Government  of  rates 
granted  the  general  public. 

The  transportation  was  therefore  furnished  the  Government  on  its 
personal  credit,  which  was  considered  as  equivalent  to  cash  and  so 
accepted. 

The  service  furnished  being  the  same  class  of  service  for  which 
like  parties  were  charged  $25,  the  Government,  receiving  the  same 
transportation,  should  not  be  required  to  pay  a  higher  rate  therefor- 
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Settlement  for  the  service  under  consideration  should  therefore  be 
made  at  the  colonist  rate  of  $25,  which  is  the  same  rate  charged  the 
public  for  like  and  similar  service. 

I  have  merely  considered  the  question  of  the  proper  rate  applicable 
for  the  service  under  consideration,  but  the  facts  presented  are  not 
sufficient  to  determine  the  appropriation  chargeable  therewith,  and  I 
can  not  therefore  determine  whether  you  are  authorized  to  pay  the 
same.  In  this  connection  your  attention  is  invited  to  decision  of  this 
office  of  June  24, 1910  (16  Comp.  Dec,  861). 


PATXSirr  07  8ALABIZ8  07  ATTOEHETS  FEOX  A  GENERAL  APPROPBIA- 

TIOH. 

Wbere,  in  a  general  appropriation,  a  stated  amount  Is  provided  for  salaries  of 
"  onployees  at  the  seat  of  government,'*  the  employees  provided  for  include 
attorneys,  payment  of  whose  salaries  is  authorized  only  from  the  amoant 
stated. 

ComptroUer  Downey  to  the  Attorney  Qeneral,  Angast  19,  191S: 

You  request  in  letter  of  August  12,  1913,  my  decision  whether  the 
appropriation  of  $300,000  (act  June  23,  1&13,  Public,  No.  3,  p.  65), 
"For  the  enforcement  of  antitrust  laws,  including  not  exceeding 
$10,000  for  salaries  of  necessary  employees  at  the  seat  of  government," 
may  be  used  for  the  employment  and  payment  of  attorneys  and  coun- 
selors at  law  to  assist  in  the  enforcement  of  antitrust  laws,  and  who 
shall  be  located  at  the  seat  of  government. 

The  decision  is  not  asked  with  respect  to  the  authority  to  employ 
attorneys  under  the  provision  for  "  not  exceeding  $10,000  for  salaries 
of  necessary  employees  at  the  seat  of  government,"  but,  on  the  con- 
trary, it  is  suggested  that  that  provision  refers  only  to  employees 
performing  clerical  duties,  and  that  attorneys  and  counselors  are  not 
included  in  that  limitation ;  and  it  is  also  suggested  that  if  the  act  of 
August  6,  1882  (22  Stat,  255),  which  restricts  the  employment  of 
personal  services  in  the  executive  departments  has  any  application  to 
attorneys  and  counselors^  it  seems  so  far  as  their  employment  here  is 
concerned  in  the  enforcement  of  the  antitrust  laws  to  have  been  super- 
seded by  the  successive  specific  appropriations  for  the  enforcement 
of  the  antitrust  laws. 

The  original  appropriation  appeared  in  the  legislative  act  of  Feb- 
ruary 26,  1903  (32  Stat.,  903),  and  it  named  specifically  the  anti- 
trust and  interstate  commerce  laws  for  the  enforcement  of  which  the 
appropriation  was  made^  and  it  then  provided  that  the  appropriation 
was  "  to  be  expended  under  the  direction  of  the  Attorney  General  in 
the  employment  of  special  counsel  and  agents  of  the  Department  of 
Justice  to  conduct  proceedings,  suits,  and  prosecutions  under  said  acts 
in  the  courts  of  the  United  States." 
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Subsequently,  the  deficiency  act  of  March  3,  1903  (32  Stat,  1062), 
authorized  the  President  to  appoint,  by  and  with  the  advice  and  con- 
sent of  the  Senate,  an  assistant  to  the  Attorney  G^eral,  imd  an  As- 
sistant Attorney  Greneral ;  and  the  Attorney  General  was  authorized 
to  appoint  and  employ,  without  reference  to  civil  service  rules  and 
regulations,  two  confidential  clerks;  all  the  above  to  be  paid  fnmi  the 
appropriation  of  February  26,  1903,  euprcu 

The  next  fiscal  year  (1905)  these  officers  and  clerks  were  provided 
for  in  the  legislative  act  as  a  part  of  the  office  of  the  Attorney  Gen- 
eral, and  at  the  same  time  a  provision  in  the  sundry  civil  bill  con- 
tinued the  availability  of  the  antitrust  appropriation  for  that  fiscal 
year ;  and  it  was  continued  available  for  successive  fiscal  years  until 
fiscal  year  1908,  when  an  additional  appropriation  of  $250,000  was 
made  "  for  the  same  purposes  "  (34  Stat,  1359).  Thereafter,  to  and 
including  the  fiscal  year  1911,  an  appropriation  was  made  annually 
'^  for  the  same  purposes/'  and  at  the  same  time  the  balance  of  the  ap- 
propriation for  the  previous  fiscal  year  was  continued  available. 

Up  to  that  time  the  appropriation  appears  to  have  been  for  the 
two  purposes,  enforcement  of  the  antitrust  laws  and  of  the  acts  to 
regulate,  commerce,  but  beginning  with  the  fiscal  year  1912  (86  Stat, 
1425)  the  appropriations  for  each  of  those  two  purposes  were  made 
separately  and  contained  a  provision  relative  to  having  employees  at 
Washington,  the  appropriation  in  question  reading — 

^^  For  the  enforcement  of  antitrust  laws,  including  not  exceeding 
$10,000  for  salaries  of  necessary  employees  at  the  seat  of  govern- 
ment,   ♦    ♦    ♦." 

Now,  it  appears  that  under  the  appropriations  as  they  were  made 
up  to  the  fiscal  year  1910,  as  well  as  under  some  other  lump-sum 
appropriations,  attorneys  and  clerks  had  been  employed. 

The  legislative  appropriation  for  the  fiscal  year  1909  (35  Stat, 
236)  transferred  to  the  statutory  roll  of  the  department  two  attor- 
neys employed  under  the  appropriation  "Enforcement  of  antitrust 
laws";  and  in  the  estimates  for  the  fiscal  year  1910  (p.  147)  it  was 
recommended  that  the  officials  and  employees  formerly  paid  from 
lump  appropriations  as  therein  shown  (including  the  appropriation 
"  Enforcement  of  antitrust  laws  ")  be  transferred  to  and  consolidated 
with  the  officials  and  employees  upon  the  general  roll  in  the  office 
of  the  Attorney  General;  and  the  legislative  appropriati(Xis  for  the 
fiscal  year  1910  (35  Stat,  899)  and  the  fiscal  year  1911  (36  Stat, 
523)  provided  for  the  office  of  the  Attorney  General  certain  attor- 
neys and  clerks  formerly  paid  from  said  appropriation  for  enforce- 
ment of  the  antitrust  laws. 

Further,  in  the  hearings  before  the  subcommittee  of  Congress  hav- 
ing in  charge  the  sundry  civil  bill  for  the  fiscal  year  1912,  the  ques- 
tion was  asked  (p.  587)  whether  the  salaries  of  necessary  employees 
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at  the  seat  of  Government  and  elsewhere  were  paid  out  of  the  ap- 
propriation, "  Enforcement  of  the  antitrust  laws,"  and  the  Attorney 
General  stated  it  was  not  used  for  clerical  services  at  Washington, 
but  he  had  some  lawyers  and  it  was  possible  they  would  need  some 
regular  clerical  force  to  be  devoted  to  this  work  alone;  but  he  was 
informed  it  should  be  estimated  for  and  included  in  the  legislative 
bill,  and  that  "employees  situated  at  the  seat  of  government  are 
carried  in  the  legislative  bill." 

The  history  of  the  appropriation  as  above  set  forth  shows  it  was 
known  to  Congress  that  attorneys  and  clerks  had  been  employed  at 
Washington  under  the  appropriation,  and  at  the  time  the  provision 
authorizing  an  expenditure  "not  exceeding  $10,000  for  salaries  of 
necessary  employees  at  the  seat  of  government "  was  inserted  in  the 
appropriation  fpr  the  fiscal  year  1912  it  was  known  that  attorneys 
were  so  employed  and  some  clerical  force  might  be  needed. 

Taking  this  provision  with  the  known  fact  of  the  uses  made  of  the 
appropriation,  it  is  not  alone  an  authority  to  make  expenditures  for 
employees  at  Washington  (for  that  had  already  been  the  practice 
under  the  appropriation),  but  it  is  a  limitation  on  such  expenditures; 
and  the  word  "  employees  "  as  therein  used  must  be  held  to  embrace 
not  only  clerks,  but  all  classes  of  employees,  attorneys  included,  who 
are  regularly  employed  "  at  the  seat  of  government."  In  thus  limit- 
ing expenditures  for  personal  services  at  the  seat  of  government  to 
so  small  a  proportionate  part  of  the  entire  appropriation.  Congress 
presumably  had  in  mind  the  fact  that  an  assistant  to  the  Attorney 
General  and  an  Assistant  Attorney  General  whose  appointment  wa^ 
originally  authorized  for  this  particular  line  of  work  have  since  been 
made  a  part  of  the  regular  force  provided  for  in  the  legislative  act. 

I  am  therefore  constrained  to  hold  that  you  are  not  authorized 
under  the  appropriation  in  question  to  expend  for  personal  services 
at  the  seat  of  government,  clerical,  legal,  or  otherwise,  more  than 
$10,000. 

It  may  not  be  inappropriate  to  add  that  the  conclusion  reached  is 
on  the  basis  of  a  strict  construction  of  your  submission,  such  a  con- 
struction confining  the  submission  to  the  question  of  the  employment 
of  attorneys  to  be  "stationed  in  the  department";  that  is,  perma- 
nently, in  so  far  as  the  operation  of  the  act  is  permanent,  located 
"at  the  seat  of  government,"  and  is  not  intended  to  infringe  upon 
any  proper  exercise  of  discretion  which  might  require  the  calling  in 
of  special  attorneys  engaged  in  the  field  for  such  time  as  might  be 
necessary  in  the  preparation  for  trial  of  cases  under  their  charge, 
briefing  or  arguing  cases  in  the  Supreme  Court,  or  such  kindred 
service  as  in  your  judgment  might  for  the  time  be- better  done  here 
than  elsewhere. 
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DATE   OF  PAYMENT   OF  SALAEIE8   OF   GOVEBITMENT   EMPLOYEES  WHEK 
THE  LAST  DAY  OF  A  81-DAY  MONTH  FALLS  ON  STTNDAY. 

When  the  last  day  of  a  31-<lay  month  falls  on  Sunday,  payment  of  salaries  of 
Government  employees  may  be  made  on  the  30th  day  thereof  to  employees 
present  and  in  a  pay  status,  who  are  not  of  a  class  required  actually  to 
perform  labor  on  Sunday. 

Comptroller  Downey  to  the  Secretary  of  the  Treasury,  August  20,  1913: 

I  received  to-day  your  letter  (undated)  requesting  decision  whether 
payment  of  salaries  for  the  last  half  of  the  current  month  may  be 
legally  made  on  the  30th  instant. 

The  current  month,  August,  is  a  31-day  month,  and  the  31st  day 
falls  on  Sunday.  Under  the  provisions  of  Department  Circular  No. 
14,  of  July  10,  1913,  when  the  last  day  of  a  month  falls  on  Sunday, 
payment  of  salaries  is  directed  to  be  made  on  the  next  succeeding 
business  day.  It  would  result  as  to  the  present  month  in  the  payment 
of  salaries  on  September  2,  because  Monday,  September  1,  is  a  holi- 
day— ^Labor  Day;  but  I  understand  the  operation  of  the  circular 
would  be  suspended  by  you  so  as  to  permit  payments  to  be  made  on 
August  30,  if  such  payment  would  not  be  in  violation  of  section  3648 
of  the  Revised  Statutes,  which  prohibits  payments  in  advance  of 
services  rendered. 

I  believe  payment  of  salaries  would  be  authorized  on  August  30 
to  the  employees  who  are  present  and  in  a  pay  status  on  that  day, 
and  who  are  not  of  a  class  required  to  actually  perform  labor  on 
Sunday  the  31st. 

It  does  not  involve  an  advance  payment  for  the  reason  the  month 
for  pay  purposes  is  a  30-day  month,  and  all  services  which  could  be 
required  have  been  performed  by  August  30. 


OEAND  TRjnSTK  WESTEEN  EAILWAY— ACCEPTANCE  OP  OEANT  OP  LANDS. 

A  railroad  company,  by  Its  acceptance  of  the  lands  granted  by  Congress  to  aid 
In  the  construction  of  a  railroad,  becomes  bound  by  the  conditions  of  the 
grant.  That  the  road  was  completed  before  it  received  the  lands  is  imma- 
terial. The  completion  of  the  road  and  the  certification  thereof  to  the 
Secretary  of  the  Interior  perfect  the  title  of  the  road  to  the  lands,  the 
necessary  preliminary  steps  having  theretofore  been  taken. 

Deoision  by  Comptroller  Downey,  August  20,  1913: 

The  Grand  Trunk  Western  Railway  Co.,  June  26,  1913,  applied 
for  revision  of  the  action  of  the  Auditor  for  the  Post  Office  Depart- 
ment in  settlement  No.  107,  dated  June  24,  1913,  in  disallowing  its 
claim  for  $52,566.87  for  services  rendered  in  carrying  the  mails  of 
the  United  States  over  route  No.  137039  (between  Port  Huron,  Mich., 
and  Chicago,  111.)  from  November  1,  1912,  to  May  31,  1913,  on  the 
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basis  of  $99,868.95  per  annum,  less  a  fine  of  $129  and  the  sum  of 
$5,556.22  allowed  by  the  auditor  for  the  aforesaid  services  per  certifi- 
cate 2892,  dated  June  17,  1913,  the  said  claim  having  been  filed  with 
the  auditor  in  conformity  with  decision  of  this  office  of  December 
18, 1907  (14  Comp.  Dec.,  371). 

The  basis  of  the  auditor's  action  is  indicated  in  his  report  to  this 
office  dated  July  22, 1913,  as  follows: 

"  The  Port  Huron  &  Lake  Michigan  Railroad  Co.  was  succeeded  in 
the  performance  of  mail  service  between  Port  Huron  and  Flint,  Mich., 
by  the  Chicago  &  Lake  Huron  Railroad  Co.  in  1874 ;  by  the  North- 
western Grand  Trunk  Railway  Co.  in  1879 ;  by  the  Chicago  &  Grand 
Trunk  Railway  Co.  on  October  1,  1879;  and  by  the  Grand  Trunk 
Western  Railway  Co.  on  October  1,  1900.  The  route  is  now  known 
as  No.  137039. 

"  The  Grand  Trunk  Western  Railway  Co;  was  paid  for  transport- 
bg  mails  on  that  route,  without  any  deductions  for  land  grant,  at  the 
foUowing  rates  per  annum: 


Period. 


Comi 


tfon. 


Poetmaster  Oeneral's 
order. 


Number. 


Date. 


Oct.  1,1900,  to  June  30, 1903 
July  i,  19QB,  to  June  30, 1907 
jQly  1, 1907,  to  Jane  30, 1911 
Jblj  1,  mi,  to  Oct.  31, 1912. 


$106,210.64 
113,617.29 
119,700.79 
99,858.05 


2405 

23180 

B-23522 

K-S414 


Jan.  24,1901 
Aug.  29,1908 
Oct.  30,1907 
Oct.  21,1911 


"In  a  decision  dated  August  30, 1912  (19  Comp.  Dec,  139),  affirm- 
ing the  decision  of  March  29, 1912  (18  Comp.  Dec,  740),  Uie  Comp- 
troller said : 

u  4 «  *  *  fj^g  j^j^ jg  granted  by  the  United  States  to  the  State  of 
Michigan  in  1864  for  the  purpose  of  aiding  in  the  construction  of  a 
railroad  in  said  State  under  the  provisions  of  the  act  of  1856,  supra, 
were  accepted  by  the  Port  Huron  &  Lake  Michigan  Eailroad  Co. 
and  became  fully  vested  in  said  company  as  to  the  lands  between 
Port  Huron  and  Flint,  to  which  lands  the  company  became  entitled 
by  the  construction  of  said  road.  The  road  between  Port  Huron  and 
Flint,  therefore,  became  subject  to  the  condition  imposed  bv  the  act 
of  1856  that "  said  railroad  shall  be  and  remain  a  public  hignway  for 
the  use  of  the  Government  of  the  United  States,  etc,"  which  condi- 
tion "  runs  with  the  road  "  and  is  binding  upon  its  successors.' 

"Section  13  of  the  act  approved  JiUy  12,  1876  (19  Stat.,  82), 
provides : 

"*Sec.  13.  That  railroad  companies,  whose  railroad  was  con- 
structed in  whole  or  in  part  by  a  land  grant  made  by  Congress  on 
the  condition  that  the  mails  should  be  transported  over  their  roads 
at  such  price  as  Congress  should  by  law  c^irect,  shall  receive  only 
eighty  per  centum  of  the  compensation  authorized  by  this  act.' 

"  The  Postmaster  General,  therefore,  reduced  the  pay  of  the  Grand 
Trunk  Western  Kailway  Co.  from  November  1^  1912,  to  June  30, 
1915,  restated  the  compensation  for  carrying  mails  from  October  1, 
1900,  to  October  31, 1912,    The  amount  overpaid  the  company,  under 
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the  readjustment  orders,  was  $50,359.70,  as  shown  in  the  following 
statement : 


Period. 


Readjusted 

compeiua- 

tfon. 


Order. 


Number. 


Date. 


Overpay 


Oct  1, 1900,  to  Jane  30, 1903.. 

July  1, 1903,  to  June  30, 1907. 
July  1, 1907,  to  June  30, 1911. 
July  1, 1911,  to  Oct.  31, 1912. . 


1101,210.98 

109,306.93 
108,430.26 
96,075.24 


19538 
18402 
18402 
18403 
18404 


Dec.  23,19ia\ 
Nov.  27,1912/ 

do 

do.... 

do.... 


110,999.20 

17,233.44 
17,082.12 
5,044.94 


Amount  due  United  States.. 


50,389.70 


"The  amount  due  to  the  Grand  Trunk  Western  Railway  Co.  for 
carrying  mails  from  November  1,  1912,  to  May  31,  1913,  at  the  re- 
duced rate  of  $96,075.24  per  annum,  was  $56,043.92.  From  that  sum 
this  office  deducted  the  overpayments  of  $50,359.70  (see  case  of  Wis- 
consin Central  Railroad  Co.  v.  The  United  States^  164  U.  S.,  190, 
211)  and  certain  fines  amounting  to  $129,  and  certified  the  sum  of 
$5,555.22  to  the  Postmaster  General  for  payment  in  certificate  No. 
2892,  dated  June  13, 1913."     ^ 

The  claimant  has  filed  a  lengthy  argument,  and  furnished  numer- 
ous citations  which  more  fully  elaborate  the  statement  of  facts 
briefly  set  forth  in  the  decision  of  this  office  of  August  30, 1912,  supra. 
There  is  no  real  controversy  over  the  facts,  but  merely  as  to  the  legal 
effect  of  the  same. 

One  of  the  principal  contentions  of  the  claimant  is  that  the  rail- 
road was  completed  some  17  months  before  it  received  the  lands 
granted  by  Congress  to  aid  in  the  construction  of  the  railroad,  and 
therefore  the  road  was  not  aided  in  its  construction  by  the  said  grant, 
that  no  legal  title  was  conveyed  to  the  company  at  that  time,  but 
subsequently  it  received  the  lands  as  a  gift  from  the  State  of  Michi- 
gan, which  had  succeeded  to  the  reversionary  interest  of  the  United 
States  in  said  lands. 

As  the  facts  in  this  case  are  set  forth  in  the  decision  of  this  office 
of  August  30,  1912,  supra^  to  which  I  adhere,  it  is  not  necessary  to 
repeat  them  here. 

It  appears  that  no  road  was  constructed  west  of  Flint  prior  to  the 
act  of  March  3,  1879,  supra,  and  therefore  no  title  as  to  said  lands 
had  vested.  The  United  States  thereby  claimed  its  reversionary  in- 
terests in  said  lands  and  transferred  it  to  the  State  of  Michigan  with- 
out Condition.  The  prior  attempt  of  the  State  to  convey  said  lands 
to  a  railroad  company  without  the  construction  of  a  railroad  between 
the  points  indicated  was  ineffective,  because  the  grant  was  made  for 
a  specific  purpose  and  the  State  had  no  power  to  appropriate  or  dis- 
pose of  these  lands  for  any  other  purpose. 
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The  distinction  therefore  must  be  noted  between  the  lands  east  of 
Flint  and  those  west  The  conditions  had  been  complied  with  and 
the  road  certified  as  completed  between  Port  Huron  and  Flint,  and 
the  title  to  the  said  lands  had  fully  vested.  The  said  road  thereupon 
became  subject  to  the  provisions  of  the  act  of  1856. 

But  the  conditions  as  to  the  lands  west  of  Owosso,  originally 
granted  conditionally  to  the  Detroit  &  Milwaukee  Railroad  Co.,  not 
having  been  complied  with,  the  United  States  claimed  its  reversion- 
ary rights  thereto.  The  act  of  March  3,  1879,  supra^  had  therefore 
operated  on  these  lands. 

The  decisions  of  the  Supreme  Court  of  Michigan  referred  to  by 
the  claimant  and  the  decision  of  this  office,  snpra^  relate  wholly  to 
the  lands  west  of  Flint  and  not  to  the  lands  between  Flint  and  Port 
Huron. 

By  the  act  of  1856,  supra^  lands  were  granted  to  the  State  of 
Michigan  to  aid  in  the  construction  of  a  railroad  between  Port  Huron 
and  Grand  Haven  by  Flint  and  Owosso.  After  the  lands  had  been 
duly  certified  to  the  State  the  legal  title  thereto  was  subject  to  be 
defeated  by  the  United  States  only.  {Grinnell  v.  Railroad  Company^ 
103  U.  S.,  739.) 

The  Port  Huron  &  Lake  Michigan  Railroad  Co.  claimed  to  have 
built  the  road  between  Port  Huron  and  Flint  in  accordance  with  the 
purpose  for  which  the  lands  were  gianted  and  therefore  was  entitled 
to  the  lands.  Its  request  was  granted  and  title  conferred,  the  certifi- 
cation to  the  Secretary  of  the  Interior  of  the  completion  of  the  road 
being  the  last  §tep  in  perfecting  the  title  of  said  road  to  the  lands 
as  far  as  the  United  States  is  concerned.  The  road  by  its  acceptance 
of  the  grant  became  bound  by  the  conditions  of  the  grant.  That  the 
road  was  completed  before  it  received  the  lands  is  immaterial.  As 
a  matter  of  fact,  it  appears  that  the  completion  of  the  road  was  one 
of  the  conditions  of  receiving  the  lands  with  perfect  title  thereto, 
though  provision  was  made  for  a  disposal  in  advance  of  the  land 
granted  for  a  continuous  20  miles,  but  the  completion  of  said  20  miles 
was  necessary  before  more  of  said  lands  could  be  disposed  of.  This 
permission  to  sell  land  in  advance  was  not  a  requirement  of  the  act. 

The  obligation  of  the  company  to  the  United  States  is  incurred  and 
binding  upon  the  company  upon  its  acceptance  of  the  lands  which 
were  granted  upon  certain  conditions.  After  acceptance  of  the  grant, 
the  company  is  estopped  from  denying  its  obligation  or  the  conditions 
of  the  grant  because  some  technicality  or  formality  was  not  complied 
with.  It  would  accept  the  grant  and  deny  the  accompanying  obliga- 
tions. 

The  act  of  the  State  legislature  of  June  9,  1881,  referred  to  by 
claimant,  ratified  and  confirmed  the  previous  action  of  the  State 
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authorities  in  regard  to  the  aforesaid  lands  between  Port  Huron  and 
Flint,  so  far  as  the  State  of  Michigan  is  empowered  to  act,  and  pur- 
ported to  convey  its  reversionary  interest  therein  to  the  Port  Huron 
&  Lake  Michigan  Bailroad  Co.,  such  conveyance  to  be  deemed  to  be 
of  full  force  and  effect  from  the  date  of  the  original  conveyance 
thereto  by  the  State. 

Said  act  was  evidently  passed  to  confirm  the  title  theretofore  given 
and  possibly  to  avoid  any  question  which  might  arise  thereon  within 
the  State. 

But  as  the  title  had  been  conveyed  to  the  State  of  Michigan  and  by 
said  State  to  the  railroad  company,  and  the  certification  of  the  com- 
pleted road  between  Port  Huron  and  Flint  having  been  duly  certified 
to  the  Secretary  of  the  Interior  prior  to  the  act  of  Congress  of  March 
3,  1879,  suprdj  the  United  States  had  no  reversionary  interest  in  said 
lands  and  therefore  conferred  none  upon  the  State,  said  lands  being 
specifically  excepted  by  the  latter  clause  of  the  act. 

Had  the  United  States  in  1879  claimed  for  itself  its  full  reversion- 
ary interest  in  the  lands  granted  to  the  State  of  Michigan,  could  it 
be  claimed  that  the  title  to  the  lands  between  P<m^  Huron  and  Flint 
would  have  thus  reverted  ?     I  think  not. 

One  of  the  conditions  of  the  act  of  1866,  suprOy  is  "  that  the  United 
States  mail  shall  be  transported  over  said  road,  under  the  direction 
of  the  Post  Office  Department,  at  such  price  as  Congress  may,  by  law, 
direct" 

Congress  by  the  act  of  July  12, 1876  (19  Stat.,  82),  provided— 

"  That  railroad  companies  whose  railroad  was  constructed  in  whole 
or  in  part  by  a  land  grant  made  by  Congress  on  the  condition  that  the 
mail  should  be  transported  over  their  road  at  such  price  as  Congress 
should  by  law  direct,  shall  receive  only  eighty  per  centum  of  the 
compensation  authorized  by  this  act." 

Under  later  adjustments  for  the  payment  of  the  transportation  of 
mails,  the  land-grant  roads  receive  80  per  cent  of  the  compensation 
that  is  allowed  for  the  same  service  over  nonland-grant  lines. 

The  rates  of  pay  for  transporting  the  mails  over  this  road  were 
fixed  by  the  Postmaster  General  in  the  first  place  on  the  basis  author- 
ized for  nonland-grant  roads.  The  later  rates  were  fixed  in  accord- 
ance with  the  above  statute  at  the  reduced  rate  for  the  land-grant 
line. 

The  conditions  of  the  grant  are  binding  upon  the  original  grantee 
and  upon  its  successors.  The  Grand  Trunk  Railway  Co.,  the  com- 
pany at  present  operating  the  road,  succeeded  thereto  October  1, 
1900,  since  which  time  it  has  been  paid  through  mistake  as  above 
indicated,  which  amount  has  been  withheld  from  amounts  otherwise 
due  for  transportation  of  the  mails  from  November  1,  1912,  to  May 
31,  1913,  supra. 
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In  the  case  of  the  Wisconnn  CerUral  Railroad  Co.  v.  United 
States  (164  U.  S.,  190)  the  Supreme  Court  held,  quoting  from  syl- 
labi, that — 

''  The  Postmaster  General,  in  directing  payment  of  compensation 
for  mail  transportation,  does  not  act  judicially. 

"  The  Government  is  not  bound  by  the  act  of  its  officers,  making 
an  unauthorized  payment,  under  misconstruction  of  the  law. 

"  Parties  receiving  moneys,  illegally  paid  by  a  public  officer,  are 
h'able  ex  aequo  et  bono  to  refund  them,    ♦    ♦    ♦  » 

On  pag-e  210,  the  court  said : 

"As  a  general  rule,  and  on  grounds  of  public  policy,  the  Govern- 
ment can  not  be  bound  by  the  action  of  its  officers,  who  must  be  held 
to  the  performance  of  their  duties  within  the  strict  limits  of  their 
legal  authority,  where  by  misconstruction  of  the  law  under  which 
they  have  assumed  to  act,  unauthorized  payments  are  made.  {Whdte- 
side  V.  United  States^  93  U.  S.,  247;  Hawkins  v.  United  States^  96 
U.  S.,  681>,  and  cases  before  cited.)  The  question  is  not  presented 
as  between  the  Government  and  its  officer,  or  between  the  officer  and 
the  recipient  of  such  payments,  but  as  between  the  Government  and 
the  recipient,  and  is  then  a  question  whether  the  latter  can  be  allowed 
to  retain  the  fruits  of  actions  not  authorized  by  law,  resulting  from 
an  erroneous  conclusion  by  the  agent  of  the  Government  as  to  the 
legal  effect  of  the  particular  statutory  law  under  or  in  reference  to 
which  he  is  proceeding. 

"  Section  4057  of  the  Revised  Statutes  reads : 

" '  In  all  cases  where  money  has  been  paid  out  of  the  funds  of  the 
Post  Office  Department  under  the  pretense  that  service  had  been  per- 
formed therefor,  when,  in  fact,  such  service  has  not  been  performed, 
or  as  additional  allowance  for  increased  service  actually  rendered, 
when  the  additional  allowance  exceeds  the  sum  which,  according  to 
law,  might  rightfully  have  been  allowed  therefor,  and  in  all  other 
cases  where  money  of  the  department  has  been  paid  to  any  person 
in  consequence  of  fraudulent  representations,  or  by  the  mistake,  col- 
hision,  or  misconduct  of  any  officer  or  other  employee  in  the  postal 
service,  the  Postmaster  General  shall  cause  suit  to  be  brought  to 
recover  such  wrong  or  fraudulent  payment  or  excess,  with  interest 
thereon.' 

'*  Undoubtedly  the  word  '  mistake,'  as  used  in  this  section,  includes 
an  erroneous  conclusion  in  the  construction  or  application  of  a  statute. 
And,  this  being  so,  as  the  duty  is  devolved  on  the  Postmaster  General 
to  cause  suit  to  be  brought  where  money  has  been  illegally  paid  by 
reason  of  misconstruction  or  misapprehension  of  the  applicable  law, 
it  follows  that  he  must  be  regarded  as  empowered  to  reconsider 
prior  decisions  to  determine  whether  such  a  mistake  has  been  com- 
mitted or  not.  If  in  his  judgment  money  has  been  paid  without 
authority  of  law,  and  he  has  money  of  the  same  claimant  in  his 
hands,  he  is  not  compelled  to  pay  such  money  over  and  sue  to  recover 
the  illegal  payments,  but  may  hold  it  subject  to  the  decision  of  the 
court  when  the  claimant  sues.  {United  States  v.  Carr^  132  U.  S., 
644;  Gratiot  v.  United  States,  15  Pet.,  336;  Steele  v.  United  States, 
Vnited  States  v.  Burchard,  United  States  v.  Stahl,  supra.)  And  in 
that  way  multiplicity  of  suits  and  circuity  of  action  are  avoided. 
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"  It  is  unnecessary  to  go  into  a  discussion  of  the  exceptions  which 
may  exist  between  private  parties  to  the  rule  that  moneys  paid 
through  mistake  of  law  can  not  be  recovered  back. 

"  This  branch  of  the  case  was  disposed  of  by  the  Court  of  Claims 
on  the  authority  of  Duval  v.  United  States  (25  C.  CI.,  46).  It  was 
there  held  that '  the  items  of  the  several  statements  upon  which  the 
Sixth  Auditor  certifies  balances  due  for  carrying  the  mails  ordinarily, 
and  in  the  absence  of  special  circumstances,  may  be  regarded  as  run- 
ning accounts,  at  least  while  the  parties  continue  the  same  dealings 
between  themselves;  and  that  money  paid  in  violation  of  law  upon 
balances  certified  by  the  accounting  officers  generally  may  be  recov- 
ered back  by  counterclaim  or  otherwise  where  no  peculiar  circum- 
stances appear  to  make  such  recovery  inequitable  and  unjust.'  The 
mistake  was,  indeed,  treated  as  one  of  fact,  the  Post  Omce  officials 
erroneously  assuming  through  oversight  that  the  road  in  question  had 
not  been  aided  by  grants  of  land,  but  the  governing  principle  in  the 
case  before  us  is  the  same." 

The  case  under  consideration  involves  the  same  conditions. 
The  action  of  the  auditor  is  affirmed. 


LAKD-OEAHT  DEDUCTIOirS— SPECIAL  BESVICE. 

The  question  of  land-grant  deduction  from  a  reasonable  rate  for  Government 
transportation  is  a  matter  required  by  law  and  follows  as  a  necessary  con- 
sequence after  the  tariff  or  reasonable  rate  is  established. 

If  a  rate  for  Government  transportation  is  a  reasonable  rate  over  a  nonland- 
grant  road,  the  same  rate  if  applied  over  a  land-grant  Une  would  be  subject 
to  proper  land-grant  deduction. 

The  net  rate  to  be  allowed  for  transportation  services  rendered  the  Government 
should  be  based  ui)on  a  gross  rate  not  in  excess  of  a  reasonable  legal  rate 
for  the  services  requested  and  furnished,'  less  the  required  land-grant  de- 
duction. If  the  gross  rate  is  a  reasonable  rate  for  the  service,  the  land- 
grant  deduction  therefrom  follows  as  a  matter  of  law  and  may  reduce  the 
payment  for  the  service  below  what  would  otherwise  be  considered  reason- 
able or  remunerative. 

Bedsion  by  Comptroller  Downey,  Angnst  81,  1918: 

The  Southern  Pacific  Co.  appealed  February  16,  1913,  from  the 
action  of  the  Auditor  for  the  War  Department  in  settlement  No. 
16336,  dated  February  16,  1912. 

The  company  claimed  $23,264.54  for  freight  service  in  August  and 
October,  1910,  and  February  and  July,  1911,  as  per  11  bills  of  lading, 
based  on  special  rates  claimed  under  alleged  contracts  for  special 
service  requested  and  furnished. 

The  auditor  allowed  $10,031.65,  based  on  regular  freight  rates  ap- 
plicable for  regular  ordinary  service,  and  disallowed  the  difference, 
$13,232.89.    The  company  on  appeal  claims  the  amount  disallowed. 

The  service  under  consideration  embraced  various  movements  in 
which  it  appears  the  Government  required  the  horses,  mules,  and 
equipment  to  accompany  the  troops,  for  which  service  a  formal  con- 
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tract  was  executed  in  one  case  and  agreements  by  correspondence 
and  notation  on  the  bills  of  lading  in  the  other  cases. 

The  said  agreements  provided  that  payment  for  the  service  should 
be  at  class  A  rates,  net  cash,  with  a  minimum  of  30,000  pounds  per  car. 
This  makes  the  same  rate  applicable  over  the  land-grant  and  non- 
land-grant  lines. 

The  proportion  of  the  service  over  land-grant  lines  would  have 
required  deduction  from  the  charges  for  ordinary  freight  service 
when  governed  by  regular  freight  tariffs,  varying  from  7.238  per  cent 
to  69.243  per  cent.  A  portion  of  the  service  over  subsidiary  lines  in- 
volved no  land  grant. 

On  bill  F-18089,  bill  of  lading  400,  August  5,  1910,  Cosgrove, 
Wash.,  to  Atascadero,  Cal.,  a  portion  of  the  service,  between  Portland, 
Qreg^  and  Koseville,  Cal.,  663.16  miles,  was  rendered  over  lines  which 
were  constructed  by  Government  aid  on  condition  that  property  and 
troops  of  the  United  States  shall  be  transported  over  said  road  at  the 
cost,  charge,  and  expense  of  the  corporations  or  companies  owning 
or  operating  the  same,  when  so  required  by  the  Government  of  the 
United  States. 

The  greater  portion  of  the  distance  from  Cosgrove,  Wash.,  to  Port- 
land, Oreg.,  lies  over  the  land-grant  line  of  the  Northern  Pacific  Rail- 
way, which  was  aided  by  the  Government  on  condition  that  said 
^railroad  or  any  part  thereof  shall  be  a  post  route  and  a  military 
road,  subject  to  the  use  of  the  United  States  for  postal,  military, 
naval,  and  all  other  Government  service,  and  also  subject  to  such 
r^olations  as  Congress  may  impose  restricting  the  charges  for  such 
Government  transportation." 

A  portion  of  the  service  between  Roseville  and  Atascadero  (32.5 
miles)  lies  over  the  land-grant  line  of  the  Southern  Pacific  Co.,  which 
is  subject  to  similar  conditions  as  the  Northern  Pacific  Railway 
just  quoted. 

All  the  other  bills  of  lading  included  in  this  settlement  embrace 
more  or  less  land  grant  (varying  from  30  per  cent  to  96  per  cent) 
of  the  Southern  Pacific  Co.,  subject  to  conditions  last  mentioned. 

Congress  has  for  a  number  of  years  provided  that  roads  built  under 
conditions  last  mentioned  shall  be  paid  for  the  transportation  of 
troops  and  munitions  of  war  and  military  supplies  on  the  basis  of 
such  rate  for  said  transportation  as  the  Secretary  of  War  shall  deem 
just  and  reasonable,  such  rate  not  to  exceed  50  per  cent  of  the  com- 
pensation, for  such  Government  transportation,  as  shall  at  the  time 
be  charged  to  and  paid  by  private  parties  to  any  such  company  for 
like  and  similar  transportation. 

Any  contract  which  provides  for  the  payment  of  a  rate  by  the 
Government  in  excess  of  that  authorized  by  law  is  necessarily  void 
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as  to  said  excess.  This  principle  is  so  well  established  that  no  cita- 
tions in  support  thereof  are  necessary. 

It  is  well  settled  that  a  stipulation  that  no  deduction  is  to  be  made 
on  account  of  land  grant  is  void,  but  a  rate  may  be  agreed  upon  as 
a  net  rate,  proper  deduction  on  account  of  land  grant  having  been 
made  in  establishing  the  said  net  rate.  (See  decision  of  this  office 
of  July  3,  1899,  6  Comp.  Dec.,  8.) 

It  would  further  appear  that  the  question  of  land-grant  deduction 
from  a  reasonable  rate  is  a  matter  required  by  law  and  follows  as 
a  necessary  consequence  after  the  tariff  or  reasonable  rate  is 
established. 

If  class  A,  net  cash,  minimum  carload  30,000  pounds,  is  a  reason- 
able rate  over  a  nonland-grant  road  for  the  class  of  service  requested 
and  furnished,  then  it  would  appear  that  said  rate  was  a  reasonable 
rate  to  apply  over  the  land-grant  line  subject  to  proper  land-grant 
deduction. 

The  only  justification  for  considering  the  rate,  class  A,  net  cash, 
as  a  reasonable  rate  under  all  circumstances  of  greater  and  less  land 
grant  would  be  that  the  said  rate  as  an  entirety  applied  to  the  dif- 
ferent conditions  resulted  from  the  application  of  a  fairly  reasonable 
gross  rate  for  the  service  less  proper  land-grant  deductions  therefrom. 

For  illustration,  the  shipment  on  bill  of  lading  No.  400  consisted 
of  5  carloads  live  stock  (74  horses,  21  mules),  4  carloads  wagons 
(11  wagons  and  carts),  and  22,291  pounds  Signal  Corps  property — 
10  cars  in  all. 

The  auditor  allowed,  at  regular  tariff  rates  for  ordinary  service, 
$2,208.52  gross,  or  $778.20  net.  The  alleged  contract  rate  for  said 
service  was  $2,160  net,  equivalent  to  a  gross  charge  of  $6,167.72. 

As  the  said  contract  rate  is  a  net  rate  for  the  service  the  justifica- 
tion for  its  allowance  must  be  that  the  gross  value  of  the  service 
was  not  less  than  $6,167.72,  or  a  rate  of  $616.77  per  car. 

It  must  be  borne  in  mind  that  a  land-grant  railroad  has  no  right 
to  demand  that  the  net  rate  should  be  reasonable  in  itself  or  fully 
remimerative  to  the  railroad  company.  If  the  full  rate  before  land- 
grant  deduction  is  a  reasonable  rate  for  the  service  the  land-grant 
deduction  therefrom  follows  as  a  matter  of  law,  and  may  reduce 
the  payment  for  the  service  below  what  would  otherwise  be  consid- 
ered reasonable  or  remunerative. 

The  question  for  consideration  in  the  present  case,  then,  is  whether 
the  net  rates  as  fixed  for  this  service  are  equivalent  or  not  in  excess 
of  reasonable  legal  rates  applied  for  the  service  less  the  required 
land-grant  deduction. 

The  difficulty  in  the  matter  is  that  no  service  of  this  character  is 
provided  for  the  public  in  any  published  tariff. 
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It  appears  that  each  item  involves  service  over  roads  for  which 
Congress  has  required  that  payment  shall  be  made  "  on  the  basis  of 
such  rate  for  said  transportation  as  the  Secretary  of  War  shall  deem 
just  and  reasonable,  such  rate  not  to  exceed  50  per  cent  of  the  com- 
pensation for  such  Government  transportation  as  shall  at  the  time  be 
paid  by  private  parties  to  any  such  company  for  like  and  similar 
transportation." 

There  being  no  published  rates  for  the  class  of  service  requested 
and  furnished  in  the  cases  now  under  consideration,  there  appears  no 
published  basis  of  determining  whether  the  rates  agreed  to  be  paid 
therefor  are  unreasonable  or  excessive,  including  the  deduction  for 
land  grant,  except  as  compared  with  published  rates  for  regular  ordi- 
nary service. 

In  view  of  the  statute,  supra^  authorizing  payment  over  certain 
land-grant  lines  on  the  basis  of  such  rate  for  said  transportation  as 
the  Secretary  of  War  shall  deem  just  and  reasonable,  it  was  submitted 
to  the  Secretary  of  War  whether  his  department  in  contracting  for 
the  service  now  under  consideration  took  into  consideration  the  facts 
and  law  as  outlined  above,  and  whether  the  rates  agreed  to  be  paid 
for  the  service  represent  the  net  rates  resulting  from  the  application 
of  a  reasonable  gross  rate  for  the  service  less  proper  land-grand 
deduction,  and  whether  the  net  rates  as  agreed  upon  are  just  and 
reasonable  based  on  rates  paid  by  private  parties  for  like  transporta- 
tion as  a  gross  rate  with  proper  deduction  therefrom. 

The  reply  of  the  Acting  Secretary  of  War  of  August  5,  1918,  is 
as  follows : 

"2.  As  stated  in  your  communication,  there  are  no  published  rates 
available  to  the  general  public  that  would  be  applicable  on  move- 
ments such  as  those  referred  to  in  these  cases;  therefore  the  principal 
question  would  seem  to  be  as  to  reasonableness  of  the  rates  claimed. 

"  3.  Camp  equipment  and  impedimenta. — For  many  years  the  War 
Department,  in  the  movement  of  troops  and  their  impedimenta  in 
western  territory,  has  entered  into  contracts  providing  for  J)ayment 
of  class  A  rates  on  camp  equipage  and  impedimenta.  This  rating 
has  been,  and  is,  considered  just  and  reasonable  for  the  transportation 
of  such  camp  equipage  ana  impedimenta  where  it  accompanies  the 
troops  and  special  train  service  is  requested  and  furnished;  neither 
is  it  considered  that  such  rate  exceeds  50  per  cent  of  such  compensa- 
tion as  shall  at  the  time  be  charged  to  and  paid  by  private  parties 
for  like  and  similar  transportation. 

"  The  only  transportation  at  all  analogous  to  that  performed  by 
the  carriers  in  these  cases  is  transportation  by  express,  although  that 
does  not  give  the  Government  the  same  privileges  as  accrue  undei 
special  train  service.  In  the  case  of  express  shipments  the  property 
would  not  accompany  the  troops  and  would  be  out  of  the  control  of 
the  military  aiithorities  from  the  time  of  departure  until  arrival  at 
destination,  while  in  the  case  of  special  train  service  troops,  property, 
and  animals  move  in  one  train  or  various  sections  of  one  train,  are 
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practically  under  the  control  of  the  commanding  officer  at  all  times, 
and,  if  a  necessity  arose,  could  be  diverted  intact  to  any  point  desired. 

"Further,  there  is  no  carload  rating  in  the  western  classification 
applicable  on  camp  equipage  and  impedimenta,  and  the  use  of  class 
A  rating  on  these  commodities  is  an  advantage  to  the  Government,  in 
that  it  allows  the  loading  of  all  miscellaneous  impedimenta  accom- 
panying troops  in  one  or  more  cars  at  a  carload  rate,  and  the  further 
fact  that  under  such  rating  it  is  not  necessary  to  itemize  and  weigh 
the  various  articles  comprising  the  carload,  an  important  item  where 
time  is  an  object. 

"4.  Vehicles  and  ardmah. — So  far  as  the  vehicles  and  animals 
accompanying  these  shipments  are  concerned,  the  conditions  are 
believed  to  be  different,  and  it  is  not  thought  by  this  office  that  the 
class  A  net  rates  are  just  and  reasonable  rates  for  commodities  of 
this  character  moved  in  carloads,  even  though  special  train  service  is 
requested  and  furnished. 

"An  examination  of  the  records  would  indicate  that  the  Southern 
Pacific  Co.  is  practically  the  only  railroad  in  the  United  States  that 
has  demanded  class  A  net  rates  on  live  stock  or  vehicles  moved  with 
troops. 

"In  connection  with  the  movement  to  the  Mexican  border  in 
March,  1911,  approximately  the  same  time  as  that  at  which  the  ship- 
ments in  controversy  were  made,  contracts  were  entered  into  with 
the  following  railroads  for  transportation  of  trok)ps  and  their  impedi- 
menta, including  vehicles  and  live  stock,  to  San  Antonio,  Tex.,  and 
other  points  on  the  border:  Atlanta  &  West  Point  Railway;  Chica^, 
Burlington  &  Quincy  Railroad ;  Chicago,  Milwaukee  &  St.  Paul  Rail- 
way; Chicago,  St.  Paul,  Minneapolis  &  Omaha  Railway;  Chicago, 
Rock  Island  &  Pacific  Railway;  Cleveland,  Cincinnati,  Chicago  & 
St.  Louis  Railway ;  Great  Northern  Railway ;  Minneapolis  &  St.  Louis 
Railroad ;  Pennsylvania  Railroad ;  Southern  Railway. 

"  It  will  be  noted  that  the  carriers  above  named  cover  a  large  part 
of  the  United  States,  and  in  each  and  every  one  of  the  contracts 
entered  into  by  them  provision  was  made  for  the  movement  of  the 
vehicles  and  live  stock  at  freight-tariff  rates,  subject  to  authorized 
land-grant  deductions,  and  this  seems  to  have  been  the  uniform  prac- 
tice of  all  railroads,  not  only  in  western  territory,  but  in  the  Umted 
States,  \jith  the  exception  or  the  Southern  Pacific  Co. 

"  5.  In  view  of  the  facts  heretofore  stated,  it  is  believed  that  the 
class  A  net  rate  claimed  is  just  and  reasonable  for  the  camp  equipage 
and  impedimenta,  but  that  a  just  and  reasonable  rate  of  compensation 
for  the  vehicles  and  live  stock  included  in  the  shipments  would  be 
the  freight-tariff  rate  with  authorized  land-grant  deductions." 

Upon  the  basis  indicated  by  the  Secretary  of  War  the  correct 

allowance  for  the  transportation  under  consideration  is  as  follows: 

Bill  No.  18089,  bill  of  lading  400,  Aug.  5,  1910,  Cosgrove, 
Wash.,  to  Atascadero,  Cal. ;  CJosgrove,  Wash.,  to  Portland, 
Oreg.  : 

5  cars  horses  and  mules,  at  $40.30 $201. 50 

4  cars  wagons»  80,000  pounds,  at  21  cents 168.00 

369.50 

Land-grant  deduction,  48.473  per  cent 179.11 

$190.39 

1  car  company  property,  22,291  pounds  as  30,000  pounds, 
at  21  cents  net 68.00 
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Portland,  Greg.,  to  San  Jose,  CaL: 

3  cars  horses  and  mnles,  118  per  cent  of  $125 — $147.50 

(2  cars  35  feet  7  Inches;  1  car  36  feet) $442. 50 

2  cars  (36  feet  6  inches)  horses  and  mules,  121  per  cent 

of  $125— $151.25 302.  50 

San  Jose  to  Atascadero: 

2  cars  horses  and  mnles  (35  feet  7  inches),  115  per  cent 

of  $48-^55.20 110. 40 

3  cars  horses  and  mules  (36  feet  and  36  feet  6  inches), 

118  per  cent  of  $48— $56.64 169. 92 

Portland  to  Atascadero  (made  on  San  Francisco)  : 

4  cars  wagons,  80,000  pounds*  at  63  cents 504. 00 

1, 529. 32 
Land-grant  deduction,  69.243  per  cent .^  1, 058. 95 

$470.37 

1  car  company  property,  22,291  pounds  as  30,0(X),  at  51 

cents  net  (as  claimed) 153.00 

Yardage  at  Ashland  and  watering 5.00 

881.  76 

Bill  No.  18116,  bill  of  lading  No.  1,  Aug.  31,  1910,  Rice,  Ariz., 
to  Bowie,  Ariz. : 

4  cars  (36  feet  6  Inches)  horses  and  mules,  at  $49.50 198. 00 

1  car  wagons,  20.000  pounds,  at  42  cents 84. 00 

282.00 

Bowie,  Ariz.,  to  Oxnard,  Gal. : 

4  cars  horseB  and  mules  (36  feet  6  inches),  118  per  cent 

of  $134 632. 48 

1  car  wagons,  20,000  pounds,  at  $1.27 254. 00 

886.48 
Land-grant  deduction,  18.954  per  cent 168.  02 

718. 46 

1.  OOP.  46 

Bill  No.  18535.  Atascadero  to  San  Francisco,  hill  of  lading 
No.  20,  Oct.  15,  1910 : 
7  cars  horses  (35  feet  7  inches),  115  per  cent  of  $60.50— 

$60.58 —       487. 06 

1  car  horses  (36  feet  6  inches),  118  per  cent  of  $60.60— 
$71.39 71. 39 

1  car  wagons,  5,800  pounds  as  20.(X)0  pounds,  at  35  cents.        70. 00 

3  cars  equipment  and  impedimenta,  51,695  pounds  as 

90,000  pounds,  at  35  cents  net 315.00 

5  attendants,  at  $6.07  net 30. 35 

BlU  of  lading  No.  19,  Oct.  15,  1910: 

6  cars  horses  (36  feet  6  inches),  118  per  cent  of  $60.50— 

$71.39 428.34 

5  cars  equipment  and  impedimenta,  46.555  pounds  as 
150,000  pounds,  at  35  cents  net 525.00 

4  attendants,  at  $6.07  net—- 24.28 

Bill  of  lading  No.  34,  Oct.  16.  1910 : 

4  cars  horses  (35  feet  7  Inches),  115  per  cent  of  $60.50 — 
$69.58 278. 32 

2  attendants,  at  $6.07  net 12.14 

1, 335. 11 
Land-grant  deduction,  7.238  per  cent 96. 64 

1, 238. 47 

2, 145. 24 
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BlU  No.  19273.  bill  of  lading  No.  1985,  Feb.  3, 1911,  San  Fran- 
cisco, Cal.,  to  Yuma,  Ariz. : 
4  cars  borses  and  mules  (36  feet  6  inches),  118  per  cent 
of  $117.50— $138.65  per  car $554. 60 

3  attendants,  at  $21.25 - (».  75 

618.35 
Ijand-grant  deduction,  33.522  per  cent 207.28 

$411.07 

Bill  No.  19701i,  bill  of  lading  No.  2017.  Feb.  3,  1911,  San 
Francisco  to  Tucson,  Ariz. : 

4  cars  horses  and  mules  (36  feet  6  inches),  118  per  cent 

of  $129.50— $152.81 , 611. 24 

Land-grant  deduction,  24.948  per  cent 152. 49 

458.75 

Bill  of  lading  No.   1986,   Feb.  3,   1911,   San   Francisco  to 

Nogales,  Ariz. : 
1  car  horses  and  mules  (35  feet  7  Inches),  115  per  cent 

of  $142.50   163.  88 

3  cars  horses  and  mules  (36  feet  6  Inches),  118  i)er  cent 

of  $142.50— $168.15 504. 45 

3  attendants,  at  $34.65 103.95 

772.28 
Land-grant  deduction,  23.376  per  cent—. 180.  53 

591.  75 

1  car  troop  property,  as  30,000  pounds,  at  $1.27 381. 00 

1  car  hay  and  oats,  38.000  pounds,  at  $1.27  (to  be  used 
en  route)  482.60 

1,455.35 

1,914.10 

Bill  No.  19713,  bill  of  lading  No.  23,  Oct.  15, 1910,  Atascadero, 
Cal.,  to  Rice,  Ariz. ;  Atascadero  to  Bowie,  Ariz. : 
1  car  horses  (35  feet  7  Inches),  115  per  cent  of  $134 154. 10 

3  cars  horses  (36  feet  6  inches),  118  per  cent  of  $134— 
$108.12 474. 36 

1  car  wagons,  2,800  pounds  as  20,000  pounds,  at  $1.27 234. 00 

2,183  pounds  first-class,  at  $2.15 46.93 

369  pounds  second-class,  at  $1.80 6.64 

1, 623  pounds  third-class,  at  $1.60 25. 97 

194  pounds  fourth-class,  at  $1.45 2.81 

4, 369  964. 81 

Land-grant  deduction,  14.95  per  cent 144.24 

820.57 

Bowie  to  Rice: 

4  cars  horses,  at  $49.50 198.00 

1  car  wagons,  20,000  pounds,  at  42  cents 84.00 

2,183  pounds  first-class,  at  65  cents 1 14. 19 

369  pounds  second-class,  at  60  cents 2. 21 

1,623  pounds  third-class,  at  54  cents 8. 76 

194  pounds  fourth-class,  at  49  cents .  95 

1  attendant,  net 21.41 

1,150.09 

It  appears  that  in  this  shipment  4  stock  cars  were  used  for  the 

horses  and  1  flat  car  for  the  vehicles  and  that  the  4,869  pounds  of 

impedimenta  were  loaded  in  the  baggage  car  with  the  free  baggage. 
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As  it  was  necessary  for  the  company  to  furnish  a  car  for  the  free 
baggage,  it  appears  fair  to  allow  the  company  actual  tariff  rates  for 
the  freight  loaded  therein.  Were  the  weight  of  th6  free  baggage 
shown,  the  allowance  for  the  freight  might  be  determined  on  the  basis 
of  the  carload  rate  for  the  proportionate  quantity  of  freight  to  the 
whole  quantity  loaded  in  the  car.  But  in  the  absence  of  such  infor- 
mation the  actual  tariff  rates  for  less  than  carload  shipments  seems 
appropriate  in  this  case. 

BiU  N.  20359,  bill  of  lading  No.  6,  July  14,  1911,  Calexico,  Cal.,  to 
Lemon  Cove,  Cal. ;  Calexico  to  Exeter : 

2  cars  horses  and  mules  (35  feet  7  inches),  115  per  cent  of  $115 — 
1132,25 $264.  50 

8  cars  horses  and  mules  (36  feet  6  inches),  118  per  cent  of  $115 — 
$135.70 _—  1,085.60 

3  cars  wagons,  12,000  pounds,  as  60,0(X)  pounds,  at  99  cents 594. 00 

1, 944. 10 
Land-grant  deduction,  44.038  per  cent 856. 14 

1, 087. 96 
3  cars  impedimenta,  65,930  pounds,  as  90,000  pounds,  at  99  cents.      891. 00 

1,978.96 
Exeter  to  Lemon  Cove : 

2  cars  horses  and  mules    (35  feet  7  inches),  115  per  cent  of 
20,000  pounds 

8  cars   horses  and  mules   (36  feet  6  inches)    118  per  cent  of 

20,(XK)  pounds 

234,800  pounds  at  5  cents 117. 40 

3  cars  wagons,  12,000  pounds,  as  60,0(X)  pounds,  at  6  cents 36.  (X) 

3  cars  Impedimenta,  65,930  pounds  as  90,(X)0  pounds  at  6  cents..        54.  (X) 

2, 186. 36 

Bill  No.  20360.  bill  of  lading  No.  8,  July  14,  1911,  Yuma  to  Lenion 
Cove,  Cah : 
Yuma  to  Exeter — 

7  cars  horses  aad  mules  (86  feet  6  inches),  118  per  cent  of 
$115— $135.70 949.  90 

1  car  horses  and  mules  (35  feet  7  inches),  115  per  cent  of 
$115— $132.25 132.  25 

2  cars  wagons,  as  40,0(X)  pounds,  at  85  cents 340.00 

1, 422. 15 
Land-grant  deduction,  48.2  per  cent 685. 48 

736. 67 
1  car  troop  property,  hay,  etc.,  as  30,000  pounds,  at  85  cents..      255.  (X) 

991.67 
Exeter  to  Lemon  Cove — 

7  cars  horses  and  mules  (36  feet  6  inches),  118  per  cent  of 
20,000  pounds . 

1  car  horses  and  mules  (35  feet  7  Inches),  115  per  cent  of 
20,000  pounds 

188.200  pounds,  at  5  cents 94.10 

2  cars  wagons,  as  40,000  pounds,  at  6  cents 24.00 

1  car  tioop  property,  hay,  etc.,  as  30,0(X)  pounds 18. 00 

1,127.77 
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SECAPirULATION. 

Fiscal  year  ending  June  30,  1911  : 

BUI  No.   18089 $881.76 

Bill  No.  18116 ^ 1,000.46 

Bill  No.  18535 2. 145. 24 

BUI  No.  19273 411.07 

Bin   No.   19701i 1, 914. 10 

BUI  No.  19713— 1,150.09 

Total  fiscal  year  1911 $7,502.72 

Fiscal  year  ending  June  30,  1912 : 

BUI  No.  20359 2,186.36 

BiU  No.  20360 1,127.77 

Total  fiscal  year  1912 3,314.13 

10.816.85 
Auditor  aUowed 10, 031. 65 

AddiUonal  allowance  In  this  office 785.20 

The  amount  allowed  by  the  auditor,  $10,031.65,  was  certified  for 
payment  from  the  appropriation  "  Transportation  of  the  Army  and  its 
supplies,  1912."  As  the  proper  amount  chargeable  to  said  appropria- 
tion as  set  forth  above  is  but  $3,314.13,  the  excess  so  allowed,  namely, 
$6,717.52,  will  therefore  be  disallowed  and  will  be  certified  for  pay- 
ment under  the  appropriation  for  the  fiscal  year  1911,  The  said 
amount,  $6,717.52,  in  addition  to  the  allowance  of  $785.20  by  this 
office  as  above  set  forth,  making  a  total  of  $7,502.72,  will  accordingly 
be  certified  to  the  auditor  as  due  the  claimant  from  the  appropriation 
"  Transportation  of  the  Army  and  its  supplies,  1911^"  subject  to  ap- 
propriation by  Congress. 

For  the  amount  allowed  by  the  auditor,  $10,031.65,  from  the  ap- 
propriation for  1912,  two  warrants  were  issued,  one  for  $1,828.24 
and  the  other  for  $8,203.41.  The  first  warrant  will  therefore  be  re- 
turned to  the  claimant  and  the  other  be  forwarded  to  the  Secretary 
of  the  Treasury,  in  order  that  the  same  may  be  canceled  and  the 
amount  covered  into  the  Treasury  to  the  credit  of  the  appropriation 
for  1912  from  which  drawn,  and  a  new  warrant  issued  for  $1,485.89, 
payable  to  the  claimant  from  the  same  appropriation,  which  will 
pay  in  full  the  amount  due  on  these  claims  from  said  appropriation. 


nrCBEASE   OP   SALARY   OF   AK   OFFICIAL   PAYABLE   PBOX   A   LTTXP-SirX 

APPROPRIATION. 

It  was  proposed  to  increase  the  salary  of  an  official,  the  designation  of  whose 
office  was  to  be  changed,  but  whose  duties  were  to  be  of  the  same  nature 
as  those  performed  by  him  during  the  preceding  fiscal  year  and  to  be 
rendered  at  the  same  place:  Held,  That  under  the  circumstances  the  mere 
change  in  the  name  of  the  position  would  not  operate  to  remove  the  bar 
of  the  restrictive  legislation  (act  of  Aug.  26, 1912,  37  Stat,  626,  as  amended 
by  the  act  of  Mar.  4,  1818,  37  Stat,  780),  and  that  the  proper  measure  of 
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maximum  compensation  allowable  to  the  position  under  tlie  legislation 
cited  is  the  rate  paid  for  the  same  or  similar  services  rendered  at  the  same 
place  during  the  preceding  fiscal  year,  and  not  the  rate  paid  at  other  placea 

Comptroller  I>owne7  to  the  Seeretary  of  the  Treasury,  August  21,  1918: 

I  have  received  your  letter  of  the  13th  instant  requesting  a  decision, 
as  follows: 

"  I  inclose  herewith  a  letter  from  the  collector  of  customs  at  Seattle 
dated  July  14,  1913,  recommending  the  promotion  of  Henry  Black- 
wood, now  deputy  collector  and  clerk,  class  6,  at  three  thousand  dol- 
lars ($3,000)  i)er  annum,  to  the  position  of  deputy  collector,  class  6 
(new  ofBce),  with  compensation  at  the  rate  of  three  thousand  five 
hundred  dollars  ($3,500)  per  annum. 

''  I  will  be  glad  to  have  your  decision  as  to  whether  this  promo- 
tion can  be  made  in  view  of  the  provisions  of  section  7  of  the  de- 
ficiency appropriation  act  of  August  26,  1912,  which  reads  as  fol- 
lows: 

" '  No  part  of  any  money  contained  therein  or  hereafter  appropri- 
ated in  lump  sum  shall  be  available  for  the  payment  of  personal 
services  at  a  rate  of  compensation  in  excess  of  that  paid  for  the  same 
or  similar  services  during  the  fiscal  year  nineteen  hundred  and 
twelve;    *     *     *.' 

"  The  deputy  collectors  at  Chicago,  New  York,  Philadelphia,  and 
San  Francisco  receive  three  thousand  five  hundred  dollars  ($3,500) 
per  annum,  and  at  Boston  three  thousand  dollars  ($3,000)  per  an- 
num." 

The  compensation  of  this  deputy  collector  of  customs  is  fixed  by 
the  Secretary  of  the  Treasury  (sec.  2634,  Rev.  Stats.)  and  is  payable 
from  a  lump-sum  appropriation  for  defraying  the  expenses  of  col- 
lecting the  revenue  from  customs  (act  of  June  23,  1913,  Public  No. 
3,  p.  22). 

It  does  not  appear  that  the  service  to  be  rendered  by  Mr.  Black- 
wood under  the  proposed  appointment  as  deputy  collector,  class  6, 
at  $3,500  per  annum,  differs  in  any  respect  from  the  service  rendered 
by  him  under  his  appointment  as  deputy  collector  and  clerk,  class  6, 
at  $3,000  per  annum.  If  there  is  in  fact  no  difference,  a  mere  change 
in  the  name  of  the  position  will  not  operate  to  remove  the  bar  of  the 
restrictive  legislation  quoted  in  your  letter. 

The  proper  measure  of  maximum  compensation  allowable  to  this 
position  under  this  section  is  the  rate  paid  for  the  same  or  similar 
services  rendered  during  the  preceding  fiscal  year  at  Seattle,  and  not 
the  rate  paid  at  other  places.    (19  Comp.  Dec,  189,  239,  569.) 

Unless  the  service  hereafter  to  be  rendered  by  this  deputy  collector 
differs  materially  from  the  service  rendered  by  him  during  the  preced- 
ing fiscal  year  (see  amendment  to  the  section  quoted,  act  of  Mar.  4, 
1913;  37  Stat.,  790),  the  proposed  increase  in  the  rate  of  comi^ensation 
to  be  paid  to  him  from  this  lump-sum  appropriation  is  prohibited  by 
the  statute  quoted  in  your  letter. 

42853*— VOL  20— 14 9 
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PATXEHT  OF  SALARY  BTmiNO  FULL  PERIOD  OF  ABSEHCE  WITH  LEAVE 
OF  EXPLOTEE  WHOSE  APPODITKEKT  EXPIRES  WITHIN  THE  PERIOD 
OF  STTCH  ABSEHCE. 

An  employee's  appointment  expired  by  operation  of  law  while  she  was  absent  on 
leave  with  pay.  The  office  she  had  held,  however,  did  not  expire,  and  she 
was  reappointed  the  next  day  after  the  expiration  of  her  former  appoint- 
ment, and  immediately  qualified :  Held,  That  the  reappointment  of  the  em- 
ployee by  the  proper  appointing  officer  and  his  acquiescence  In  her  leave 
status  placed  her  constructively  on  duty  as  soon  as  she  accepted  the  new 
appointment  and  qualified  thereunder,  in  the  absence  of  any  action  by  the 
department  under  which  she  was  employed  canceling  the  leave  formerly 
granted,  and  that  payment  might  be  made  for  the  full  x)eriod  of  absence  with 
leave  granted  the  employee.     (19  Comp.  Dec.,  165,  distinguished.) 

Comptroller  Downey  to  the  Attorney  General,  August  21,  1918: 

I  have  received  your  letter  of  the  16th  instant,  requesting  a  deci- 
sion as  to  whether  or  not  salary  may  be  paid  to  Miss  Elsie  E.  Lay, 
office  deputy  marshal  at  Cleveland,  Ohio,  for  her  services  from  and 
after  August  4, 1913,  under  the  following  statement  of  facts : 

"  Under  date  of  May  24,  1913,  at  the  request  of  Mr.  H.  D.  Davis, 
at  that  time  United  States  marshal  for  the  northern  district  of  Ohio, 
this  department  granted  Miss  Elsie  E.  Lay,  office  deputy  marshal  at 
Cleveland,  with  compensation  at  the  rate  of  $900  per  annum,  leave  of 
absence  as  follows,  29  days'  annual  leave,  30  days'  leave  on  account  of 
sickness,  and  30  days'  leave  without  pay,  the  same  being  granted  upon 
representations  made  to  the  department  that  Miss  Lay  was  in  ill 
health. 

"  The  annual  leave  was  limited  to  29  days,  due  to  the  fact  that  Miss 
Lay  had  already  been  charged  with  1  day's  annual  leave.  The  30 
days  without  pay  were  taken  during  the  month  of  June,  1913,  in 
oraer  that  the  marshal  might  employ  some  one  in  her  place  to  enable 
him  to  prepare  his  quarterly  accounts  for  the  Quarter  ended  June  30, 
1913,  and  tne  annual  and  sick  leave  commencea  July  1,  1913. 

"  Marshal  Davis  went  out  of  office  at  the  close  of  business  August  3, 
1913,  and  Miss  Lav's  appointment  as  office  deputy  automatically  ex- 
pired with  that  of  the  marshal.  (See  sec.  10  of  the  act  of  May  28, 
1896,  and  3d  Comp.  Dec,  648.) 

"  Mr.  Charles  W.  Lapp,  who  was  appointed  to  succeed  Mr.  Davis, 
assumed  duties  on  August  4,  1913,  and  immediately  reappointed  Miss 
Lay  to  her  former  position,  and  advised  the  department  as  follows: 

"'There  is  transmitted  nerewilh  duplicate  of  the  oath  of  office 
of  Elsie  E.  Lay.  This  deputy  is  on  annual  leave,  and  appeared  before 
the  clerk  of  United  States  district  court  at  San  Francisco,  Cal.,  who 
administered  the  oath  on  August  4,  1913,  and,  inasmuch  as  this 
deputy  has  been  appointed  to  succeed  herself  and  her  service  con- 
tinuous, I  have  certified  her  entry  on  August  4, 1913.' " 

This  leave  was  granted  by  your  department  to  Miss  Lay  in  her 
official  capacity  of  office  deputy  marshal  for  the  northern  district 
of  Ohio.  While  the  appointment  of  a  new  marshal  terminated  her 
incumbency  of  this  office  and  necessitated  a  new  appointment  to 
restore  her  thereto,  the  office  itself  continued  in  existence  notwith- 
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standing  the  change  of  marshals,  and  her  immediate  reappointment 
and  qualification  under  the  new  marshal  made  her  incumbency  prac- 
tically continuous. 

The  new  marshal  acquiesced  in  her  leave  status,  and  she  was  con- 
structively on  duty  as  soon  as  she  accepted  the  new  appointment  and 
qualified  thereunder,  unless  it  be  held  necessary  for  the  department 
also  to  affirm  the  former  grant  of  leave. 

In  the  absence  of  any  action  of  the  department  toward  canceling 
the  leave  formerly  grants  it  must  be  presumed  that  it  has  sanctioned 
the  absence  from  active  duty  for  the  granted  period  subsequent  to  the 
appointment  of  the  new  marshal,  and  payment  of  salary  may  be 

made  accordingly. 
This  case  is  to  be  distinguished  from  that  decided  in  19  Comp. 

Dec,  165,  in  which  a  clerkship  was  dropped  from  the  appropriation 

act,  and  therefore  abolished  entirely,  while  the  incumbent  was  on 

leave  of  absence. 


DICJtEASE  OF  SALARY  OF  EMFLOYEE  PAYABLE  FBOU  A  LITXP-STTU  AF- 

FROFBiaLTION. 

An  Increase  in  an  empIoyee*s  efficiency  is  not  sufficient  to  warrant  an  increase 
in  his  salary  imyable  from  a  lump-sum  appropriation  unless  accompanied 
witli  a  substantial  change  in  the  character  of  the  service  to  be  rendered. 

Where  the  compensation  paid  from  a  lump-sum  appropriation  to  the  incumbent 
of  a  given  position  during  a  preceding  fiscal  year  was  less,  because  of  inex- 
perience or  incapacity,  than  that  paid  In  other  like  positions  for  the  efficient 
performance  of  the  same  or  similar  services,  a  new  employee  appointed  to 
the  position  who  discharges  its  duties  efficiently  may  be  paid  a  rate  of 
compensation  which  does  not  exceed  the  rate  paid  in  other  like  positions 
for  the  same  or  similar  services  during  the  preceding  fiscal  year. 

CiymptroUer  Bowney  to  the  Attomey  General,  August  21,  1913: 

I  have  received  your  letter  of  the  15th  instant,  citing  section  7  of 
the  act  of  August  26,  1912  (37  Stat.,  626),  as  amended  by  section  4 
of  the  act  of  Mardi  4,  1913  (37  Stat,  790),  and  certain  decisions  of 
this  office  interpreting  said  section,  which  letter  reads  in  part  as 
follows : 

"  I  therefore  have  the  honor  to  request  your  decision  as  to  whether : 
"(1)  The  fact  that  a  person  is  more  efficient  this  year  than  he  was 
last  and  performs  more  work,  with  better  results  and  with  less  super- 
vision and  direction  on  the  part  of  his  superior,  is  sufficient  to  take 
his  case  out  of  the  prohibition  as  to  the  '  same  or  similar  services,' 
and  if  the  Attorney  General  may,  in  his  discretion,  increase  the  com- 
pensation of  any  such  employee  when  the  same  is  not  otherwise 
limited  by  law ;  and 

"(2)  If,  when  it  is  desired  to  employ  a  person  to  fill  a  vacancy  in 
a  position,  the  compensation  attached  to  which  last  year  was  less  than 
the  services  of  moh  new  employee,  because  of  superior  knowledge, 
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training,  and  ability,  can  be  secured,  may  the  Attorney  General  in  his 
discretion  pay  such  new  employee  a  salary,  when  not  otherwise  limited 
by  law,  in  excess  of  that  paid  his  predecessor  in  the  same  position." 

In  so  far  as  it  concerns  these  questions  the  section  cited  provides: 

**  That  no  part  of  any  money  contained  herein  or  hereafter  appro- 
priated in  lump  sum  shall  be  available  for  the  payment  of  personal 
services  at  a  rate  of  compensation  in  excess  of  that  paid  for  the  same 
or  similar  services  during  the  preceding  fiscal  year;     *     *     *." 

If  a  clear  and  definite  meaning  can  be  given  to  the  words  "same 
or  similar  services,"  the  terms  of  the  statute  are  plain. 

Your  submission  raises  a  general  question  as  to  whether  these  words 
relate  to  the  character  of  the  service  itself  or  to  the  manner  in  which 
the  service  is  rendered.  Undoubtedly  the  character  of  the  service  is 
the  determining  factor,  although  it  may  not  be  easy  in  all  cases  to 
distinguish  between  a  difference  in  the  service  itself  and  an  increased 
or  decreased  efficiency  in  the  performance  of  the  service. 

An  employee  who  has  not  passed  the  zenith  of  his  powers,  who  is 
competent,  and  who  continues  in  the  same  work  from  year  to  year 
will  naturally  become  more  proficient  as  he  acquires  knowledge  and 
experience.  The  resulting  increase  in  efficiency  is  not  in  itself  a 
sufficient  bar  to  this  statute. 

A  similar  condition  exists  among  statutory  employees  whose  com- 
pensation may  not  be  increased  except  by  way  of  promotion  to  another 
position  or  by  act  of  Congress.  Salaries,  both  statutory  and  discre- 
tionary, are  presumed  to  be  adjusted  to  afford  adequate  compensation 
for  the  efficient  discharge  of  the  duties  of  the  position  to  which  they 
attach,  and  no  doubt  they  are  ordinarily  so  adjusted;  but  where,  be- 
cause of  the  inexperience  or  incapacity  of  the  incumbent,  the  com- 
pensation of  a  position  has  been  reduced  below  that  paid  in  other 
positions. for  the  efficient  discharge  of  the  same  or  similar  services, 
it  is  obviously  unjust  to  an  efficient  appointee  to  limit  his  compensa- 
tion to  that  formerly  paid  to  the  inexperienced  or  incompetent 
employee,  and  I  think  the  statute  was  not  so  intended. 

Answering  your  questions  specifically  you  are  advised : 

(1)  An  increase  in  efficiency  is  not  sufficient  to  warrant  an  increase 
of  salary  payable  from  a  lump-sum  appropriation  unless  accompa- 
nied by  a  substantial  change  in  the  character  of  the  service  to  be 
rendered.  Cases  may  arise  wherein  the  increased  volume  or  im- 
portance of  the  work,  or  the  greater  skill  or  ability  necessary  to  its 
performance,  may  be  sufficient  to  take  the  case  out  of  this  statute, 
but  no  general  rule  governing  such  eases  can  be  laid  down,  and  they 
should  be  considered  on  their  respective  merits. 

(2)  Where  the  compensation  paid  from  a  lump-sum  appropriaticm 
to  the  incumbent  of  a  given  position  during  a  preceding  fi^al  year 
was  less,  because  of  inexperience  or  incapacity,  than  that  paid  in 
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other  like  positions  for  the  efficient  performance  of  the  same  or  similar 
services,  a  new  employee  appointed  to  the  position  who  discharges 
its  duties  efficiently  may  be  paid  a  rate  of  compensation  which,  in 
your  judgment,  does  not  exceed  the  rate  paid  in  other  like  positions 
for  the  same  or  similar  services  during  the  preceding  fiscal  year. 
But  if  one's  knowledge,  training,  and  ability,  constituting  his  effi- 
ciency, be  superior  to  the  requirements  of  the  position  he  holds,  that 
fact  will  not  warrant  an  increase  in  the  compensation  of  that  position. 


LEGISLATION  IHCONSISTENT  WITH  AK  APPROPRIATION. 

Where  legislation  added  to  an  appropriation  act  is  inconsistent  with  an  appro- 
priation therein  contained,  effect  will  be  given  to  the  legislation,  and  pay- 
ment of  salaries  provided  for  in  the  appropriation  is  not  authorized. 

Comptroller  Downey  to  the  President  of  the  Board  of  Commisftioners  of  the  Dis- 
trict of  Columbia,  August  21,  1918: 

I  have  your  request  of  August  6,  1913,  for  decision  of  a  question 
submitted  to  you  by  the  auditor  of  the  District  of  Columbia,  whether 
employees  may  be  paid  as  provided  for  in  the  appropriation  of  March 
4,  1913  (37  Stat.,  940),  as  follows: 

"  Excise  board :  Chief  clerk,  $2,000;  clerks,  one,  $1,200;  one,  $1,000 ; 
messenger,  $600;  in  all,  $4,800." 

The  appropriation  is  contained  in  section  1  of  the  act  making 
appropriations  for  the  expenses  of  the  District  of  Columbia  for  the 
fiscal  year  1914,  and  the  question  whether  the  employees  appropriated 
for  may  be  paid  arises  because  said  act  also  contains  a  law  (sec.  9), 
known  as  the  excise  liquor  law,  under  paragraph  2  of  which  an  excise 
board  was  constituted  to  be  composed  of  three  members  to  be  ap- 
pointed by  the  President,  by  and  with  the  advice  and  consent  of  the 
Senate,  their  salary  to  be  at  the  rate  of  $2,400  per  annum ;  and  said 
board  was  authorized  by  paragraph  3  to  appoint  "  a  clerk  at  a  salary 
of  $1,500  per  annum,  and  an  inspector  with  police  powers  at  a  salary 
of  $1,500  per  annum." 

The  provisions  were  to  go  into  effect  July  1,  1913,  and  all  laws 
inconsistent  with  the  enactment  were  repealed  (par.  25) ;  but  the 
members  of  the  excise  board  have  not  yet  been  finally  determined 
upon,  and  no  appointment  has  been  made  of  the  clerk  and  inspector 
which  the  board  was  authorized  to  appoint,  nor  has  any  specific 
appropriation  been  made  as  yet  for  the  compensation  of  said  board, 
clerk,  and  inspector. 

Prior  to  the  enactment  of  March  4,  1913,  supra^  the  assessor  of 
the  District  of  Columbia  was  authorized  under  the  acts  of  August 
14, 1894  (28  Stat,  285),  and  of  July  1, 1902  (32  Stat,  617),  to  desig- 
nate three  of  the  assistant  assessors  as  a  permanent  excise  board. 
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Of  the  employees  in  question,  the  clerks  at  $2,000  and  $1,000,  re- 
spectively, were  authorized  by  express  statute  (act  Mar.  3,  1893,  27 
Stat.,  563;  and  act  May  11,  1894,  28  Stat.,  76),  and  the  clerk  at 
$1,200  and  the  messenger  at  $600  were  authorized  simply  by  ap- 
propriation. They  have  heretofore  been  appropriated  for  imder  the 
excise  board  as  it  existed  to  July  1,  1913.  Since  that  date  they  are 
reported  to  have  been  engaged — 

"  In  preparing  forms  of  applications  and  other  forms ;  making  a 
history  of  wholesale  and  retail  places  now  licensed  in  the  District  of 
Columbia;  making  daily  inspection  of  licensed  places;  attending  to 
daily  correspondence  and  otlier  routine  matters;  and  supplying  to 
those  making  inquiry  information  respecting  the  new  excise  Taw. 
This  force  has  also*  prepared  a  tentative  draft  of  new  regulations 
governing  excise  matters  in  the  District  of  Columbia  for  submission 
to  the  excise  board  when  organized,  and  beginning  the  first  of  this 
month,  the  chief  clerk,  *  *  *^  has  been  authorizing  the  acceptr 
ance  of  the  license  fees  for  wholesale  and  retail  liquor  places  re- 
quired under  the  new  law  to  be  paid  on  or  before  September  1,  1913." 

The  conclusion,  if  reached,  that  the  payment  of  these  employees 
is  authorized  under  the  appropriation  for  the  fiscal  year  1914,  must 
be  largely  on  the  ground  that  there  is  an  appropriation  for  the  pur- 
pose. 

I  do  not  believe  that  of  necessity  an  appropriation  by  Congress 
means  authority  to  expend  it. 

In  section  9  of  the  act  of  March  4,  1913,  Congress  was  dealing 
with  the  question  of  granting  liquor  licenses,  and  the  provisions  of 
the  section  were  apparently  intended  to  furnish  the  complete  organi- 
zation charged  with  its  administration,  all  laws  inconsistent  there- 
with being  expressly  repealed. 

A  new  excise  board  was  provided  for  from  and  after  July  1, 
1913,  and  that  board  was  authorized  to  appoint  a  clerk  and  an  in- 
spector. These  were  the  employees  specifically  authorized  for  the 
new  board,  and  it  does  not  permit  the  conclusion  that  the  employees 
of  the  old  board  were  continued  for  the  new  board  by  force  of  the 
appropriation  in  question.  It  would  be  giving  a  greater  effect  to  the 
appropriation  than  to  the  excise  law  which  prescribes  who  shall  be 
the  employees  of  the  new  excise  board. 

The  appropriation  had  been  made  for  a  number  of  years  the  same 
as  for  the  present  fiscal  year  and  was  based  on  an  estimate  sub- 
mitted for  the  needs  of  the  old  excise  board.  It  appears  in  section  1 
of  the  act  of  March  4, 1913,  which  section  contains  the  appropriations 
for  the  general  expenses  of  the  District  of  Columbia.  The  excise 
law  is  section  9  of  that  act  and  is  simply  legislation  added  to  an  ap- 
propriation act;  and  no  particular  significance  attaches  to  the  fact 
that  the  appropriation  appears  in  the  same  act  as  the  new  exci.se  law. 
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The  appropriation  must  be  viewed  as  for  needs  that  ceased  to  exist 
by  force  of  the  act  of  March  4,  1913,  to  wit,  the  needs  of  the  old 
excise  board.  By  virtue  of  the  provisions  of  the  act  creating  a  new 
board  and  providing  for  employees  to  be  appointed  by  it,  the  old 
board  ceased  to  exist  and  the  employees  provided  for  under  it  were 
shorn  of  place  and  power,  and  while  the  services  rendered  by  them 
since  the  taking  effect  of  the  new  law  ought,  in  justice,  to  be  paid 
for,  I  must  advise  you  that  payment  out  of  the  appropriation  in  ques- 
tion is  not  authorized. 


iDBinOFAL   COXPENSATION   OF    EKPLOYEE   IN    THE   CLASSIFIED    CIVIL 
SERVICE  FOB  THE  PEBFORHAITCE  OF  ADDITIONAL  DITTIES. 

An  employee  in  the  classified  service  of  an  executive  department  received  addi- 
tional pay  for  services  rendered  for  a  Government  commission  in  a  capacity 
described  as  being  that  of  a  special  deputy  United  States  marshal,  the 
additional  pay  being  charged  to  the  appropriation  providing  for  the  ex- 
penses of  the  commission :  Held,  That  the  duties  of  a  deputy  United  States 
marshal  are  fixed  by  law  and  do  not  include  those  performed  by  this  em- 
Idoyee  for  the  commission,  nor  would  the  employee's  compensation  as  a 
deputy  United  States  marshal  be  payable  from  the  appropriation  for  the 
commission,  but  that  the  additional  payments  were  in  the  nature  of  a  law- 
ful increase  of  salary  justified  by  the  performance  of  additional  duties,  in 
the  discharge  of  which  the  authority  of  a  deputy  United  States  marshal 
was  conferred  upon  the  employee. 

SedrioB  by  Comptroller  Downey,  August  21,  1913: 

Maj.  S.  A.  Cheney,  Corps  of  Engineers,  U.  S.  Army,  appealed 
July  28,  1913,  from  the  action  of  the  Auditor  for  the  War  De- 
partment in  disallowing,  per  settlement  No.  27776,  dated  June  9, 
1913,  certain  items  in  his  accounts  for  the  period  ending  December 
31, 1912,  aggregating  $150,  as  follows : 

PajTnents  to  W.  C.  King,  chief  clerk.  Engineer  Department  at 
Large,  on  duty  with  the  California  Debris  Commission,  for  addi- 
tional services  rendered  to  said  commission  as  special  deputy  United 
'States  marshal  for  the  period  from  July  1,  1912,  to  December  31, 
1D12,  at  the  rate  of  $25  per  month. 

These  payments  were  in  addition  to  a  salary  of  $175  per  month 
paid  to  Mr.  King  as  chief  clerk  in  the  Engineer  Department,  on  duty 
^^ith  this  commission,  and  were  charged  to  the  appropriation  "  Ex- 
penses, California  Debris  Commission"  (act  of  Aug.  24,  1912,  37 
Stat,  448) ,  for  defraying  the  expenses  of  the  commission  in  carrying 
on  the  work  authorized  by  the  act  of  March  1, 1893  (27  Stat.,  507). 

This  latter  act,  entitled  "An  act  to  create  the  California  Debris 
Commission  and  regulate  hydraulic  mining  in  the  State  of  Cali- 
fornia," placed  certain  restrictions  upon  hydraulic  mining  in  that 
State  with  a  view  to  prevent  obstruction  of  navigable  streams  by  the 
detritus  resulting  from  said  mining.    The  act  prescribes  the  condi-* 
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tions  under  which  hydraulic  mining  may  be  engaged  in  and  fixes  a 
penalty  for  a  violation  of  its  provisions.  The  work  of  the  commis- 
sion includes  the  inspection  of  hydraulic  mines  for  the  purpose  of 
detecting  violations  of  the  statute.  Formerly  this  work  of  inspection 
was  done  by  a  deputy  United  States  marshal  who  was  specially  em- 
ployed by  the  commission  for  that  purpose  at  a  salary  of  $150  per 
month. 

The  employment  of  this  deputy  marshal  was  discontinued,  and  the 
work  of  inspection  was  taken  over  by  Mr.  King,  in  addition  to  his 
duties  as  chief  clerk  to  the  commission.  Mr.  King  held  the  position 
of  chief  clerk  in  the  Engineer  Department,  United  States  Army, 
with  a  salary  of  $2,100  per  annum,  detailed  to  duty  with  the  com- 
mission. 

In  view  of  the  added  duties  thus  devolved  upon  him,  the  commis- 
sion, on  September  13,  1906,  requested  of  the  Chief  of  Engineers, 
United  States  Army,  authority  to  employ  Mr.  King  as  a  special  agent 
at  $185  per  month,  an  advance  of  $10  per  month  over  the  salary  he 
was  receiving  as  chief  clerk.  This  authority  was  refused  on  October 
19,  1906,  because  it  was  not  considered  best  to  create  a  new  class  of 
positions  to  fit  a  special  case.  The  Chief  of  Engineers  would  not 
authorize  an  increase  in  the  salary  of  the  chief  clerk  because  para- 
graph 420  of  the  Digest  of  Orders  and  Circulars  limits  the  salary  of 
chief  clerks  in  the  Engineer  Department  to  $176  per  month,  and 
authority  for  the  payment  of  a  higher  rate  had  been  uniformly 
refused. 

The  last  paragraph  of  the  letter  of  the  Acting  Chief  of  Engineers 
reads : 

"  If  Maj.  Harts  (the  secretary  to  the  commission)  considers  that 
Mr.  King's  additional  services  as  special  deputy  marshal  warrant  the 
increase,  he  is  hereby  authorized  to  pay  Mr.  King  $10  per  month, 
in  addition  to  the  $175  per  month  now  authorized,  while  he  is  so 
employed.  Payment  for  such  services  to  be  made  on  a  separate 
voucher." 

This  authorization  contemplates  an  increase  of  $10  per  month 
(subsequently  increased  to  $25)  in  the  salary  of  the  chief  clerk  so 
long  as  he  is  employed  in  discharging  the  duties  formerly  discharged 
by  the  deputy  United  States  marshal.  It  does  not  authorize  a  spe- 
cial employment  separate  and  distinct  from  his  employment  as  chief 
clerk,  nor  does  it  undertake  to  compensate  Mr.  King  in  his  capacity 
as  special  deputy  marshal. 

The  duties  of  a  deputy  marshal  are  fixed  by  law,  and  do  not  include 
the  work  of  inspecting  hydraulic  mines.  In  his  capacity  as  special 
deputy  marshal  Mr.  King  was  an  officer  of  the  court  employed  under 
the  Department  of  Justice,  and  not  subject  to  the  order  or  control 
of  this  Qommission,    His  compensation  as  such  deputy  is  regulated 
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by  the  Attorney  General  and  is  not  payable  from  the  appix)priation 
for  the  California  Debris  Commission. 

Notwithstanding  the  objection  made  by  the  Chief  of  Engineers  to 
an  increase  in  the  salary  of  this  chief  clerk,  his  authorization  and  the 
subsequent  action  of  the  commission  thereunder  did,  in  fact,  increase 
the  salary  of  that  position.  This  increase  was  within  the  administra- 
tive discretion  of  these  officers,  and  payments  made  in  accordance 
therewith  are  just  and  lawful  payments. 

The  vouchers  on  which  the  payments  in  question  were  made  show 
that  they  were  made  "  for  additional  services  rendered  as  special, 
deputy  United  States  marshal,"  but,  looking  to  the  whole  situation, 
it  seems  that  the  form  of  the  voucher  is  somewhat  misleading  and 
that  payment  to  King  of  a  salary  as  special  deputy  marshal  was  not 
contemplated,  as  might  be  inferred,  but  that  the  payments  were  in 
the  nature  of  an  increase  of  salary  as  chief  clerk  justified  by  the  per- 
formance of  additional  duties,  chief  of  which  was  the  inspection  of 
mines,  in  connection  with  which  duty  the  authority  of  a  deputy 
United  States  marshal  was  conferred  on  him.  Any  question  of  this 
kind  may  and  should  be  avoided  in  the  future  by  payment  of  Mr. 
King's  entire  compensation  on  one  voucher. 

The  auditor's  action  in  disallowing  these  payments  is  overruled 
and  they  are  allowed  on  revision. 


PAYXXNT  OP  OOYERnCEirr  TEAXSTE&S. 

Where  compensation  for  personal  services  is  so  intermingled  with  compensation 
for  nonpersonal  services  that  it  can  not  be  separated  therefrom,  as  in  the 
case  of  a  person  employed  by  the  Government  as  a  teamster,  who  furnishes 
bis  own  team  and  vehicle,  no  imyment  can  be  allowed  for  holidays,  for  leave 
of  absence,  or  for  time  lost  on  account  of  personal  injuries. 

Beelsion  by  ComptroUer  Downey,  August  fi2,  1918: 

The  Auditor  for  the  War  Department  transmitted  the  18th  instant, 
for  approval,  disapproval,  or  modification,  his  decision  of  the  same 
date,  making  an  original  construction  of  statutes,  as  follows : 

"  On  examination  of  the  accounts  of  Samuel  Hof ,  major,  Ordnance 
Department,  U.  S.  Army,  a  question  arises  as  to  the  legality  of  certain 
payments  made  by  said  officer. 

"On  his  voucher  1110,  for  the  month  of  September,  1912,  payment 
is  made  for  the  services  of  nine  men  carried  on  said  roll  as  teamsters 
at  the  rate  of  $4  per  day,  said  payment  including  one  day's  pay  for  a 
holiday  (Labor  <fay )  and  payment  to  one  of  said  teamsters  for  3  4/8 
davs  whUe  on  leave  under  act  of  February  1, 1901  (81  Stat,  746). 

"Also  (Ml  his  voucher  1917,  for  the  month  of  December,  p^ment  is 
made  to  one  of  the  teamsters  referred  to  on  said  roll  for  disability 
pay  under  act  of  May  30,  1908  (35  Stat,  566),  at  the  same  rate  per 
day  for  40  2/8  days. 
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"  In  reply  to  suspension  made  by  this  office,  the  officer  states : 

" '  1.  Replying  in  part  to  your  difference  sheet  No.  12,  dated  July 
16, 1913,  suspending  certain  vouchers  pertaining  to  my  cash  accounts, 
covering  payments  to  teamsters  for  services  rendered  at  this  arsenal, 
in  which  you  request  information  as  to  "  whether  these  men  are  em- 
ployed at  $4  per  day  as  teamsters,  or  does  this  amount  include  the  pay 
for  both  man  and  team,"  *  *  •  j  j^g  to  advise  you  that  the  men 
in  question  are  hired  as  teamsters,  and  are  so  designated  on  the  rolls; 
their  rate  of  pay  is  $4  per  day;  thev  furnish  the  team,  harness,  and 
vehicles,  or  so  much  thereof  as  may  be  required,  to  carry  on  the  work 
of  a  teamster.  Similarly,  the  services  of  machinists,  carpenters,  har- 
ness makers,  etc.,  include  the  use  of  the  appropriate  tools  of  their 
trades  which  belong  to  these  workmen.  The  rate  of  pay  for  teamsters 
at  this  arsenal  has  for  some  years  been  fixed  at  $4  per  day,  and  it  is 
believed  that  pay  for  statutoi^  leave  and  for  holidays  should  be  made 
on  this  basis,  since  the  teamster  is  obliged  to  maintain  the  equipment 
in  order  to  resume  work  after  an  absence  on  account  of  leave  with 
ay  for  holidays.  Furthermore,  this  rate  of  $4  per  day  for  teamsters 
as  always  been  considered  as  pertaining  to  the  services  of  the  man 
and  has  not  been  prorated  to  distinguish  the  amounts  due  the  man 
for  his  personal  services  and  for  the  use  of  equipment,  and,  since  the 
services  were  engaged  with  the  understanding  that  they  were  to  re- 
ceive $4  per  day,  it  is  manifestly  impracticable  to  effect  a  division  for 
services  rendered  in  the  past 

" '  2.  I  can  not  find  that  the  question  raised  in  your  difference  sheet 
No.  12  has  previously  been  passed  upon.  A  number  of  teamsters  at 
this  arsenal  were  granted  leave  of  aosence  with  pay  between  July  1 
and  14,  and,  in  view  of  your  suspension  of  accounts  containing  such 
payments,  I  do  not  feel  justified  m  making  further  payments  to  them 
on  this  basis.  This  action  necessarily  suspends  payments  to  a  number 
of  teamsters  for  services  rendered  in  the  past,  and  it  will  undoubtedly 
work  considerable  hardship  on  some  of  these  employees.  Under  the 
circumstances,  I  should  be  pleased  to  hear  from  you  at  your  earliest 
convenience  as  to  whether  or  not  the  above  explanation  will  be  con- 
sidered as  sufficient  to  justify  the  removal  of  the  suspensions  named 
in  your  difference  sheet  No.  12,  covering  payments  to  teamsters  at 
the  rate  of  $4  per  day  for  holidays  and  statutory  leave. 

"*3.  In  view  of  the  above-mentioned  suspensions  the  question  is 
also  presented  as  to  whether  payment  to  teamsters  for  a  full  day's  pay 
is  authorized  for  Saturdays  during  July,  August,  and  September,  on 
which  days,  by  Executive  order,  employees  are  only  required  to  render 
four  hours'  service  to  constitute  a  day's  work.' 

"  From  this  statement  it  would  appear  that  a  part  of  the  compensa- 
tion of  $4  per  day  to  these  teamsters  is  for  the  use  of  team,  harness, 
and  vehicle,  and  that  the  $4  per  day  does  not  represent  personal  serv- 
ices alone.  I  am  unable  to  find  that  any  question  has  heretofore  been 
raised  on  payments  of  this  character,  and  an  examination  of  the  ac- 
counts of  other  disbursing  officers  fails  to  disclose  a  like  condition  to 
that  existing  in  this  account.  The  acts  of  Congress  above  cited, 
granting  pay  for  holidays,  for  leave  of  absence,  and  for  compensation 
for  injuries,  all  appear  to  relate  solely  to  compensation  for  personal 
services.    The  employment  of  a  team,  vehicle,  and  driver  would  ap- 
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pear  to  be  more  in  the  nature  of  a  contract  for  nonpersonal  services 
than  an  employment  of  personal  services.  I  am  therefore  of  the 
opinion,  and  so  decide,  that  compensation  for  holidays,  under  joint 
resolution  of  January  6, 1885  (23  Stat,  516) ;  compensation  for  leave 
of  absence,  under  act  of  February  1,  1901  (31  Stat.,  746) ;  and  com- 
pensation for  injuries  received,  under  act  of  May  30,  1908  (35  Stat., 
556),  can  not  be  paid  in  any  case  where  the  per  diem  pay  is,  in  part,  a 
compensation  for  other  than  personal  service." 

The  substance  of  the  auditor's  decision  is  that  where  compensation 
for  personal  services  is  so  intermingled  with  compensation  for  nonper- 
sonal services  that  they  can  not  be  separated,  as  in  the  cases  referred 
to,  no  payment  can  be  made  for  holidays,  for  leave  of  absence,  and 
for  time  lost  by  injuries  under  the  several  laws  indicated.  Upon  such 
understanding  of  the  decision,  it  is  approved. 


DAXAeS   TO  XACHINEBT  OWNED  AKB  CONTBOIXEl)  BY  PBIYATX  OOX- 
?AIT  WHILE  TTKDEB  LEASE  TO  THE  TTHITEB  STATES  OOYEBintEVT. 

The  Goyemment  Is  not  liable  for  damage  to  macliiiiery  owned  and  controUed 
by  a  private  company,  although  being  used  on  Government  work,  where  the 
damage  is  caused  by  the  act  of  an  employee  of  the  company. 

Deeisioii  by  ComptroUer  Downey,  August  22,  1913: 

The  Southern  Pacific  Co.  appealed  November  8,  1912,  from  the 
action  of  the  Auditor  for  the  State  and  Othel'  Departments  in  settle- 
ment No.  5417,  dated  November  8,  1911,  in  disallowing  its  claim  for 
$1,713.07,  for  services  performed  by  it  in  making  repairs  to  its  steam 
fihovel  No.  883,  damaged  by  fire  at  Andrade,  Cal.,  the  night  of  March 
6, 1911,  while  under  lease  to  the  Government  in  connection  with  the 
vork  authorized  by  joint  resolution  of  June  25,  1910  (36  Stat.,  883), 
"for  the  purpose  of  protecting  the  lands  and  property  in  the  Imperial 
Valley  and  elsewhere  along  the  Colorado  Kiver  ♦  *  •  against 
injury  or  destruction  by  reason  of  the  changes  in  the  channels  of  the 
Colorado  River." 

It  appears  that  in  connection  with  said  work  the  Southern  Pacific 
Co.,  per  letter  of  its  president  dated  November  5,  1910,  addressed  to 
the  Secretary  of  the  Interior,  agreed  to  furnish  irder  alia  two  4-yard 
shovels  at  a  rental  of  $25  per  day  each  and  necessary  crew  at  "  actual 
cost — that  is,  the  wages  paid  the  men  plus  5  per  cent  for  supervision 
and  administration  expenses."  The  said  proposal  was  accepted  per 
letter  of  the  Secretary  of  the  Interior  dated  November  11,  1910. 

In  accordance  with  the  aforesaid  agreement  it  appears  that  the 
company  claimed  that  two  steam  shovels,  Nos.  883  and  885,  were  fur- 
nished during  the  month  of  March,  1911,  for  which  $1,550  was 
claimed  and  paid  by  Special  Disbursing  Agent  J.  C.  Hering,  being 
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included  in  his  check  No.  47238,  dated  May  9, 1911,  for  $6,534.50,  per 
his  voucher  No.  368  for  the  quarter  ending  June  30,  1911.  The 
services  of  two  steam-shovel  gangs,  each  consisting  of  engineer,  crane- 
man,  fireman,  and  watchman,  were  paid  for  to  the  Southern  Pacific 
Co.  for  the  full  month  of  March,  1911,  except  one  watchman  was  paid 
for  eight  days  only,  by  the  same  disbursing  clerk  per  his  voucher  No. 
316  of  the  same  quarter. 

It  appears  that  on  the  night  of  March  6, 1911,  steam  shovel  No.  883 
was  damaged  by  fire  which  ^^was  started  by  the  night  watchman 
allowing  his  torch  to  ignite  inflammable  material  on  the  oil  reservoir 
of  the  shovel  while  he  was  cleaning  it  up  one  evening." 

The  present  claim  is  for  the  repairs  of  the  damage  resulting 
therefrom. 

The  auditor  disallowed  the  claim  for  the  reason  that  it  amounts — 

urn  ♦  «  ^Q  ^  proposal  that  the  Government  should  bear  an  ex- 
pense caused  by  the  negligence  (if  nejgligence  there  was)  of  an  em- 
ployee of  the  Southern  Pacific  furnished  as  a  watchman  for  the 
appliance.  An  agreement  by  the  Government  to  make  good  a  loss 
so  arising  would  be  a  pure  contract  of  insurance.  It  is  unnecessary 
to  emphasize  the  fact  that  the  Government  could  not  legally  so  in- 
sure, since  the  agreement  between  President  Lovett  and  the  Secre- 
tary of  the  Interior  includes  positively  no  stipulation  of  this  charac- 
ter. 

"  The  Government  was  merely  a  bailee  for  hire  and  as  such  could 
only  be  held  responsible  for  the  use  of  ordinary  care  and  common 
prudence  in  the  preservation  of  the  property  bailed.  No  evidence 
whatever  of  the  absence  of  such  care  and  prudence  has  been  adduced." 

In  accordance  with  the  aforesaid  agreement,  the  services  indicated 
were  rendered  by  the  Southern  Pacific  Co.  by  means  of  certain 
specified  equipment  and  the  crews  to  operate  the  same.  The  said 
equipment  and  crews  were  under  the  control  and  in  the  custody  of 
the  Southern  Pacific  Co.  The  employees  which  rendered  the  service 
were  employees  of  the  company  and  not  of  the  Government.  The 
distinction  must  be  noted  between  the  payment  of  employees  as  such 
and  the  payment  for  service  furnished  though  based  on  the  wages 
of  employees.  In  the  latter  case  the  Government  has  no  contractual 
relation  with  the  employee. 

The  damage  to  the  steam  shovel  therefore  occurred  while  the  same 
was  in  charge  of  the  employees  of  the  company.  Though  at  the  time 
engaged  upon  Government  work,  I  know  of  no  authority  of  law  for 
reimbursing  the  company  for  any  damage  resulting  to  its  equipment 
under  such  conditions. 

Whether  the  Government  would  have  been  liable  had  the  watch- 
man, through  whose  carelessness  or  negligence  (if  there  was  careless- 
ness or  negligence)  the  damage  occurred,  been  an  employee  of  the 
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ITnited  States  is  not  necessary  for  me  to  determine,  as  such  question 
k  not  before  me. 

The  action  of  the  auditor  is  affirmed. 

The  attention  of  the  auditor,  however,  is  directed  to  the  fact  noted 
above  that  payment  appears  to  have  been  made  for  the  use  of  the 
steam  shovels  and  for  the  gangs  operating  them  for  the  whole  month 
of  March,  when  one  of  them  seems  to  have  been  put  out  of  commission 
on  the  night  of  March  6. 


PAYKEVT  OF  XIBSHIPXAH  AFTER  ORADTTATION  FEHSIHO  OOlOaSSION 

AS  ENSIGN. 

A  midshipman,  graduated,  but  "  on  leave  of  absence  awaiting  physical  reexami- 
nation to  determine  fitness  for  commission  as  ensign,"  is  in  the  pay  status 
of  a  midshipman  at  the  academy  and  entitled  to  pay  at  $600  per  annum, 
provided  he  Is  continued  In  the  service  upon  recommendation  of  the  aca- 
demic board. 

ComptroUer  Downey  to  Paymaster  Robert  H.  Woods,  Augnst  8S,  1918: 

I  have  received  through  the  Secretary  of  the  Navy  your  letter  of 
July  31,  1913,  as  follows: 

"  1.  The  accounts  of  Edward  L.  Woodside  have  been  transferred 
to  my  rolls  as  midshipman.  United  States  Navy,  at  six  hundred  dol- 
lers  ($600)  per  annum  and  entitled  to  a  ration. 

"  2.  It  is  understood  that  Mr.  Woodside  graduated  from  the  Naval 
Academy  with  the  class  of  1913,  and  that  he  has  not  been  commis- 
sioned as  ensign. 

"  3.  The  act  of  May  13, 1908,  establishes  rates  of  pay  for  midship- 
men at  the  academy  at  six  hundred  dollars  ($600)  per  annum,  and 
after  graduation  at  $1,400  per  annum.  The  act  of  March  7,  1912, 
pix)vides  that  'midshipmen  on  graduation  shall  be  commissioned 
ensigns.' 

"  4.  Mr.  Woodside  is  not  at  the  academy,  and  it  is  believed  that 
the  act  of  March  7, 1912,  disposed  of  the  customary  two  years'  service 
after  graduation ;  consequently  advice  is  requested  as  to  the  rate  of 
pay,  if  any,  to  which  he  is  entitled  while  on  present  status." 

The  Chief  of  the  Bureau  of  Navigation  in  his  indorsement  of 
August  11,  1913,  states: 

"  The  status  of  Midshipman  Woodside  is  that  of  a  midshipman 
on  leave  of  absence  awaiting  reexamination  physically  to  determine 
his  fitness  for  commission  as  an  ensign." 

The  act  of  May  13, 1908  (35  Stat.,  128),  provides: 

^  The  pay  of  midshipmen  shall  hereafter  be  six  hundred  dollars 
per  annum  while  at  the  Naval  Academy,  and  one  thousand  four 
hundred  dollars  per  annum  after  graduation  from  the  Naval 
Academy," 
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The  act  of  March  7, 1912  (37  Stat.,  73),  provides: 

"  That  the  course  at  the  Naval  Academy  shall  be  four  years,  and 
midshipmen  on  graduation  shall  be  commissioned  ensigns :    *    *    *." 

Prior  to  the  passage  of  the  said  act  of  March  7,  1912,  the  course 
at  the  Naval  Academy  was  six  years  (sec.  1520,  Revised  Statutes), 
the  first  four  years  of  which  were  spent  in  pursuing  the  academic 
studies  at  the  academy  and  the  remaining  two  years  at  sea,  upon  the 
successful  conclusion  of  which  as  determined  by  a  final  examination 
the  midshipmen  were  commissioned  ensigns. 

The  four  years  at  the  academy  constituted  an  undergraduate  course 
and  the  two  years'  service  at  sea  was  in  the  nature  of  a  postgraduate 
course. 

In  the  Navy  Register  of  January  1,  1912,  the  midshipmen  were 
classified  as  follows: 

"  Midshipmen  on  probation  at  the  Naval  Academy  "  and  "  Mid- 
shipmen who  have  passed  the  requisite  academic  course  and  are  now 
performing  two  years'  service  at  sea  or  pursuing  special  studies  prior 
to  final  graduation." 

The  act  of  May  13,  1908,  supra^  made  two  pay  grades  for  midship- 
men by  providing  that  those  at  the  academy — that  is,  those  in  the 
undergraduate  course — should  receive  pay  at  the  rate  of  $600  per 
annum,  and  that  after  graduation  from  the  Naval  Academy — ^that  is, 
after  completing  the  four  years'  undergraduate  course,  and  while  per- 
forming the  two  years'  service  at  sea,  the  postgraduate  course — they 
should  receive  pay  at  the  rate  of  $1,400  per  annum. 

The  effect  of  the  act  of  March  7,  1912,  supra^  was  to  eliminate  the 
two  years'  service  at  sea,  the  postgraduate  course,  and  also  the  pay 
grade  provided  for  those  thus  previously  serving.  It  follows,  there- 
fore, that  the  only  grade  of  midshipmen  now  authorized  by  law  is 
that  for  those  pursuing  the  four  years'  course  at  the  academy. 

Section  1519,  Revised  Statutes,  provides : 

"  Cadet  midshipmen  found  deficient  at  any  examination  shall  not 
be  continued  at  the  academy  or  in  the  service  unless  upon  the  recom- 
mendation of  the  academic  board." 

A  midshipman  found  deficient  in  any  examination  and  having  no 
such  recommendation  has  no  right  to  remain  at  the  academy.  (Potter 
V.  United  States,  34  Ct.  CI.,  13.) 

If  Midshipman  Woodside  is  continued  at  the  academy  or  in  the 
fcervice  upon  the  recommendation  of  the  academic  board  his  status 
within  the  meaning  of  the  acts  of  May  13,  1908,  and  March  7,  1912, 
auprck^  is  that  of  a  midshipman  at  the  academy  and  entitled  to  pay 
at  the  rate  of  $600  per  annum,  and  you  are  authorized  to  so  pay  him 
while  such  status  continues. 
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FVBCHA8S  OF  BOOK  OF  BEFEBENCE  BY  AN  EZEdmYE  DEFABTICENT  OB 
OTHEB  QOVEBNICSNT  ESTABLISHHENT. 

The  purcbase  of  a  book  of  reference  by  an  executive  department  or  other 
GoTemmoit  establishment  at  the  seat  of  Government  is  prohibited  where  it 
appears  that  the  purchase  of  the  book  was  not  authorized  nor  the  payment 
therefor  specifically  provided  for  in  the  law  granting  the  particular  ap- 
propriation from  which  payment  is  sought  to  be  made. 

Comptroller  I>owney  to  S.  B.  Jacobs,  disbursing  olerk.  Treasury  Department, 
August  85,  1918: 

I  have  received  your  communication  of  the  21st  instant,  requesting 
my  decision  of  a  question  presented  by  you  as  follows: 

"  I  transmit  herewith  a  voucher  in  favor  of  the  Financial  Publish- 
ing Co.  for  two  copies  nineteenth  edition  Bond  Values,  $6.  This 
voucher  has  been  approved  by  the  Assistant  Secretary  of  the  Treas- 
ury for  payment  out  of  the  appropriation  '  Contingent  expenses. 
Postal  Savings  System,  Office  of  Treasurer  United  States,  1914,'  and 
submitted  to  me  for  payment, 

*'  In  view  of  the  limitation  upon  the  purchase  of  books  of  refer- 
ence ccmtained  in  section  3  of  tne  act  of  March  15,  1898  (30  Stat., 
316),  the  voucher  is  submitted  with  request  for  your  decision  as  to 
whether  I  am  authorized  to  pay  the  same." 

Section  3  of  the  act  of  March  15,  1898  (30  Stat,  316),  provides: 

"  That  hereafter  law  books,  books  of  reference,  and  periodicals  for 
use  of  any  executive  department,  or  other  Government  establishment 
not  under  an  executive  department,  at  the  seat  of  Government,  shall 
not  be  purchased  or  paid  for  from  any  appropriation  made  for  con- 
tingent expenses  or  for  any  specific  or  general  purpose  unless  such 
purchase  is  authorized  and  "payment  therefor  specifically  provided  in 
the  law  granting  the  appropriation." 

Section  10  of  the  act  of  August  24, 1912  (37  Stat,  559),  provides: 

"  That  the  sum  of  four  hundred  thousand  dollars,  or  so  much  there- 
of as  may  be  necessary,  is  hereby  appropriated  out  of  any  money  in 
the  Treasury  not  otherwise  appropriated  to  enable  the  Postmaster 
General  to  continue  the  establishment,  maintenance,  and  extension  of 
postal  saviuM  depositories,  including  the  reimbursement  of  the  Secre- 
tary of  the  Treasury  for  expenses  incident  to  the  preparation,  issue 
and  registration  of  the  bonds  authorized  by  the  act  of  June  twenty- 
fifth,  nineteen  hundred  and  ten :    *    *     *.'^ 

The  legislative,  executive,  and  judicial  appropriation  act  of  March 
4, 1913  (37  Stat,  755),  fiscal  year  1914,  under  the  head  '  Salaries  and 
expenses,  Postal  Savings  System,  Office  of  Treasurer  of  the  United 
States,"  provides : 

*^  Accountant,  $2,000;  clerks — three  of  class  two,  four  of  class  one, 
four  at  $1,000  each,  one  $900;  one  expert  counter,  $900;  stationery, 
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office  furniture  and  fixtures,  and  miscellaneous  items,  $1,200;  in  all, 
$18,000,  to  be  paid  from  the  appropriation  for  establi^ing  and  main- 
taining postal  savings  depositories." 

If  the  book  referred  to  in  the  account  submitted  is  a  book  of  refer- 
ence, its  purchase  is  prohibited  by  the  above  act  of  March  16,  1898^ 
unless  such  purchase  is  authorized  by  law  and  payment  therefor  speci- 
fically provided  for  in  the  law  granting  the  appropriation.  I  find  no 
direct  authority  to  purchase  this  book,  nor  is  payment  specifically 
provided  for  its  purchase  by  law ;  therefore,  if  its  purchase  is  author- 
ized it  must  be  because  it  is  other  than  a  book  of  reference. 

It  is  not  easy  always  to  determine  what  is  and  what  is  not  a  book  of 
reference.  The  former  Comptroller  has  undertaken  to  define  what  is 
a  book  reference.     (See  6  Comp.  Dec,  226  and  311.) 

It  is  equally  difficult  ofttimes  to  say  what  books  come  and  do  not 
come  within  the  definition  thus  laid  down.  The  book  in  question  con- 
sists of  tables  showing  the  net  returns  from  bonds  and  other  redeem- 
able securities  paying  certain  rates  of  interest  and  maturing  in  vary- 
ing periods  of  time,  together  with  stock  values  and  interest  tables. 
It  is  a  ready  reckoner,  a  tool  hi  the  performance  of  official  duties,  in 
book  form,  but  it  is  also  quite  apparently  a  book  of  reference.  Its 
usefulness  is  patent,  and  if  it  were  a  matter  of  discretion  with  me  I 
would  certainly  authorize  the  expenditure,  but  in  the  face  of  existing 
legislation  I  can  not  do  so  and  must  say  to  you  that  the  payment  of 
the  voucher  is  not  authorized. 


INCREASE  OF  PAY  OF  OFFICERS  OF  THE  REVEKTTE-CirrTER  SERVICE. 

An  officer  of  the  United  States  Revenue-Cutter  Service  is  not  entitled  to  the 
increase  of  pay  authorized  by  the  act  of  June  30,  1902  (32  Stat,  512),  for 
any  period  during  which  he  is  in  command  of,  or  has  his  duty  station  on,  a 
vessel  sailing  from  the  United  States  to  a  station  beyond  the  continental 
limits  thereof,  or  vice  versa. 

Comptroller  Downey  to  the  Secretary  of  the  Treasury,  Augrast  26,  1918: 

I  have  received  your  communication  of  the  22d  instant,  requesting 
my  decision  whether  you  are  authorized  to  direct  payment  of  vouchers 
aggregating  $73.75  in  favor  of  Senior  Capt.  W.  E.  Reynolds,  United 
States  Revenue-Cutter  Service,  said  vouchers  being  a  claim  for  in- 
creased pay  due  to  service  in  Alaska  and  covering  the  time  occupied 
by  said  officer  in  traveling  from  the  station  in  the  United  States  from 
which  he  was  detached  (San  Francisco,  Cal.)  to  his  headquarters  in 
Alaska  (two  journeys) ,  and  also  the  time  consumed  in  returning  to 
San  Francisco  (one  journey),  all  in  the  fiscal  years  1912  and  1913. 
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Under  date  of  April  5, 1912,  the  Treasury  Department  gave  Senior 
Capt.  Keynolds  the  following  orders : 

"  1.  The  President  having  designated  certain  vessels  of  the  Revenue- 
Cutter  Service  to  cruise  in  the  North  Pacific  Ocean  and  Bering  Sea, 
for  the  purpose  of  enforcing  the  provisions  of  the  convention  between 
the  United  States,  Great  Britain,  Russia,  and  Japan,  proclaimed  De- 
cember 14, 1911,  for  the  preservation  of  tne  fur  seal  and  sea  otter,  you 
arc  detached  April  16, 1912,  from  the  command  of  the  Southern  Divi- 
sion, Pacific  coast,  and  assigned  to  command  of  the  Bering  Sea  Fleet, 
consisting  of  the  McCuUocK^  Thetis^  Manrdngy  and  TaJiomcu    ♦    ♦    ♦ 

"  7.  You  will  direct  the  Tahoma  and  Manning  to  sail  from  Seattle 
not  later  than  May  1.  You  will  proceed  from  San  Francisco  to 
Seattle,  timing  vour  departure  so  as  to  arrive  at  the  latter  place  not 
later  than  April  30.  You  will  then  take  up  quarters  on  the  Tahoma 
until  you  reach  Unalaska,  at  which  place  vou  will  make  your  head- 
quarters for  the  season.  You  will  be  allowed  mileage  under  this 
order  from  San  Francisco  to  Seattle. 

"  8.  Upon  the  completion  of  the  work  of  the  Bering  Sea  patrol,  you 
will  take  up  your  quarters  on  the  McCulloch  until  that  vessel  reaches 
San  Francisco,  on  which  date  you  are  detached  from  command  of  the 
Bering  Sea  Fleet  and  will  assume  command  of  the  Southern  Division, 
P.C.    ♦    *    V 

Under  the  same  date  a  letter  was  addressed  to  Senior  Capt.  Reynolds 
as  follows : 

"  Referring  to  department  letter  of  even  date,  assigning  you  to  the 
command  of  the  Bering  Sea  Fleet,  with  headquarters  at  Unalaska. 
Alaska,  you  are  informed  that  while  on  shore  at  Unalaska  you  will 
be  allowed  commutation  for  quarters,  and  vou  are  authorized  to  sub- 
mit vouchers  for  the  10  per  cent  increase  of  pay  on  account  of  service 
on  shore  in  Alaska  during  that  period." 

Under  date  of  March  27, 1913,  orders  similar  in  all  respects  to  the 
above  were  given  said  officer  with  regard  to  the  travel  to  and  from 
and  duty  In  Alaska. 

By  section  8  of  the  act  of  April  12,  1902  (32  Stat.,  100),  commis- 
sioned officers  of  the  United  States  Revenue-Cutter  Service  received 
the  same  pay  and  allowances,  except  forage,  as  is  provided  by  law 
for  officers  of  corresponding  rank  in  the  Regular  Army. 

The  act  of  June  80, 1902  (82  Stat.,  512) ,  provides : 

"  For  additional  ten  per  centum  increase  on  pay  of  commissioned 
officers  serving  at  foreign  stations,  ♦  ♦  * :  Provided^  That  here- 
after the  pay  proper  of  all  commissioned  officers  and  enlisted  men 
serving  beyond  the  limits  of  the  States  comprising  the  Union  and 
the  Territories  of  the  United  States  contiguous  thereto  shall  be  in- 
creased ten  per  centum  for  officers  and  twenty  per  centum  for  enlisted 
men  over  and  above  the  rates  of  pay  proper  as  fixed  by  law  for  time 
of  peace,  and  the  time  of  such  service  shall  be  counted  from  the 
date  of  departure  from  said  States  to  the  date  of  return  thereto," 
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The  orders  detaching  Senior  Capt.  Reynolds  from  ihe  command 
of  the  Southern  Division,  Pacific  coast,  and  assigning  him  to  the 
command  of  the  Bering  Sea  Fleet,  were  in  effect  two  orders — one 
assigning  him  to  duty  and  quarters  aboard  ship ;  the  other  assigning 
him  to  duty  and  quarters  on  shore  at  Unalaska,  which  is  in  Alaska. 
In  proceeding  to  Alaska  the  officer's  station  was  on  board  ship.  He 
was  not  then  serving  at  a  foreign  station,  neither  was  he  proceeding 
to  a  foreign  station  as  a  passenger,  but  as  a  part  of  the  complement 
of  the  vessel  on  which  he  was  stationed  and  on  duty.  In  fact,  he 
was  the  commanding  officer  of  the  vessel  and  of  the  entire  fleet  He 
was  on  the  vessel  and  in  command  until  it  reached  the  designated 
place  in  Alaska,  when  he  was  detached  therefrom  and  assigned  to 
duty  and  quarters  on  shore.  He  was  likewise  on  the  vessel  and  in 
command  until  it  reached  the  United  States  in  returning,  when  he 
was  detached  therefrom  and  resumed  his  duty  on  shore  in  the  United 
States.  The  officer's  duty  station  was  on  board  the  boat  in  going 
from  and  to  the  United  States.  The  law  makes  no  provision  for 
increased  pay  to  an  officer  of  the  Army  or  Revenue-Cutter  Service 
so  serving.  Senior  Capt.  Reynolds  not  having  been  ordered  directly 
to  shore  duty  in  Alaska  and  gone  there  on  board  the  vessel  merely 
as  a  passenger,  he  does  not  come  within  the  law  giving  increased  pay 
"  from  the  date  of  departure  from  said  States  to  the  date  of  return 
thereto."     (See  13  Comp.  Dec.,  269,  471 ;  18  id.,  322.) 

Upon  the  facts  appearing  I  am  of  the  opinion  that  payment  of 
the  account  submitted  is  not  authorized. 


hbsighatioh  of  behsfxcia&y  to  rbceits  siz  xohths*  geatttitt  pat 

of  solbixr. 

Where  a  soldier  misdescrihes  the  heneficiary  designated  by  him  to  receive  the 
six  months*  gratuity  pay  provided  by  the  act  of  March  8,  1909  (35  Stat, 
736),  payment  of  such  gratuity  must,  nevertheless,  be  made  to  the  person 
designated,  provided  such  person  can  reasonably  be  Identified  as  the  person 
to  whom  the  soldier  referred  in  his  designation. 

Comptroller  Downey  to  XaJ.  P.  C.  Bteyens,  August  28,  1918: 

I  have  received  your  communication  of  the  13th  instant,  requesting 
my  decision  as  to  whom  payment  of  the  six  months'  gratuity  pay 
upder  the  act  of  May  11,  1908,  as  amended,  in  the  case  of  Clarence 
G.  Adams,  principal  musician,  band,  Second  United  States  Cavalry, 
who  died  at  Fort  Bliss,  Tex.,  January  22,  1913,  may  properly  be 
made. 
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It  is  shown  of  record  that  Musician  Adams  served  several  enlist- 
ments from  and  after  January  10,  1894,  when  he  first  enlisted  in  the 
military  service.  In  his  last  two  enlistments,  respectively,  he  was 
enlisted  April  24,  1909,  and  discharged  April  23,  1912.  He  reen- 
listed  July  17,  1912,  and  died  in  the  service  January  22,  1913.  His 
death  was  due  to  disease  in  line  of  duty  and  was  not  the  result  of  his 
own  misconduct. 

On  April  24, 1909,^  the  soldier  executed  a  beneficiary  card  in  which 
he  designated  Mrs.  Nellie  Adams  of  Fort  Leavenworth,  Kans., 
whom  he  called  his  wife,  '^  as  the  person  to  whom  shall  be  paid  the 
six  months'  pay  authorized  by  the  act  of  Congress  approved  May 
11, 1908,  in  the  event  of  my  death  from  wounds  or  disease  contracted 
in  line  of  duty." 

On  July  17,  1912,  at  the  time  of  his  last  enlistment,  the  soldier 
executed  a  beneficiary  card  in  which  he  designated  Mrs.  Nellie  A. 
Adams,  of  Bandon,  Oreg.,  whom  he  likewise  called  his  wife,  as  his 
beneficiary. 

It  appears  in  evidence  in  the  office  of  the  Auditor  for  the  War 
Department  that  the  legal  wife  of  the  soldier  was  Kathleen  M. 
Adams,  who  survives  him  as  widow  and  whose  address  is  45  Nevins 
Street,  Brooklyn,  N.  Y.  The  father  of  soldier,  George  E.  Adams, 
living  at  Brockton,  Mass.,  states  that  at  the  time  of  his  son's  death  he 
was  living  apart  from  his  wife  Kathleen,  but  was  endeavoring  to 
secure  a  divorce  from  her,  and  as  far  as  he  could  learn  divorce  pro- 
ceedings were  instituted  by  mutual  agreement  between  the  parties. 
It  appears  from  the  father's  statement  that  the  two  boys  of  the 
soldier  and  Kathleen  were  living  with  their  father  at  the  time  of  his 
death,  but  that  they  are  now  living  with  their  mother  in  Brooklyn, 
N.  Y. 

The  act  of  May  11, 1908  (35  Stat.,  108),  provides: 

^  That  hereafter,  immediately  upon  official  notification  of  the  death 
from  wounds  or  disease  contracted  in  line  of  duty  of  any  officer  or 
enlisted  man  on  the  active  list  of  the  Army,  the  Paymaster  General 
of  the  Army  shall  cause  to  be  paid  to  the  widow  of  such  officer  or 
enlisted  man,  or  to  any  other  person  previously  designated  by  him, 
an  amount  equal  to  six  months'  pay  at  the  rate  received  by  such 
officer  or  enlisted  man  at  the  date  of  his  death,  ♦  *  ♦.  The  Secre- 
tary of  War  shall  establish  regulations  requiring  each  officer  and  en- 
listed man  to  designate  the  proper  person  to  whom  this  amount  shall 
be  paid  in  case  of  his  death,  and  said  amount  shall  be  paid  to  that 
person  from  funds  appropriated  for  the  pay  of  the  Army." 

The  act  of  March  3, 1909  (35  Stat.,  785),  amends  the  act  of  May  11, 
1908,  by  striking  out  the  words  "  contracted  in  line  of  duty  "  and  in- 
serting in  lieu  thereof  "  not  the  residt  of  his  own  misconduct." 
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In  regulations  issued  in  pursuance  of  the  above  acts,  the  Secretary 
of  War  has  prescribed  that — 

"  ♦  ♦  ♦  Each  officer  and  enlisted  man  in  service  on  the  active 
list  will  file  on  the  form  furnished  for  that  purpose  by  The  Adjutant 
General  of  the  Army  the  full  name  and  address  of  the  person  to  whom 
he  wishes  the  half  year's  salary  paid  in  the  event  of  death.  The 
signature  in  every  case  will  be  witnessed  and  attested  as  required  by 
the  printed  notes  on  the  form.  Should  an  officer  or  enlisted  man  de- 
sire to  change  a  beneficiary  previously  desi^ated  by  him  and  to  make 
a  new  designation,  he  may  do  this  by  filhng  up  and  forwarding  to 
The  Adjutant  Greneral  of  the  Army  another  blank  of  the  prescrmed 
form,  properly  signed,  witnessed,  and  attested. 

"♦  *  *  Designations  duly  made  and  filed  will  continue  to  be 
valid  and  sufficient,  unless  revoked  as  herein  provided,  as  long  as  the 
officers  or  enlisted  men  making  the  designations  continue  upon  the 
active  list  of  the  Army." 

The  designation  of  a  beneficiary  is  a  declaration  of  a  soldier's  in- 
tentions which  he  wishes  carried  into  effect  after  his  death.  It  is  in 
the  nature  of  a  will.  If  the  designation  is  made  in  accordance  with 
law  and  regulations,  the  person  so  designated  is  the  one  to  whom  the 
six  months'  gratuity  pay  provided  by  the  above  acts  is  properly  pay- 
able. (See  18  Comp.  Dec,  277.)  If  the  soldier  leaves  a  widow  and 
some  person  other  than  the  widow  is  designated,  such  gratuity  pay  is 
payable  to  the  person  designated  rather  than  to  the  widow.  (63  MS. 
Comp.  Dec.,  346,  dated  Oct.  24,  1912.) 

In  designating  Nellie  or  Nellie  A.  Adams  as  his  beneficiary,  the 
soldier  described  her  as  his  wife  and  as  having  his  name,  whereas  she 
was  not  his  wife  and  probably  was  not  entitled  to  the  name  of  Adams. 
He  thus  misdescribed  his  beneficiary,  but  it  would  seem  that  that  does 
not  defeat  his  intentions  if  they  can  be  ascertained  with  reasonable 
certainty. 

In  15  Comp.  Dec,  611,  it  was  held  that  whoever  the  designator  had 
in  mind  and  intended  by  his  designation,  if  such  person  can  be  identi- 
fied, is  entitled  to  the  benefits  of  said  designation  and  to  receive  the 
gratuity  pay  provided  by  law,  and  payment  should  be  made  in  the 
correct  name  of  the  person  designated. 

If  the  correct  name  of  the  person  whom  Musician  Adams  desig- 
nated by  calling  her  Nellie  or  Nellie  A.  Adams  and  describing  her  as 
his  wife  can  be  ascertained,  and  it  is  shown  that  Nellie  or  Nellie  A. 
are  one  and  the  same  person,  and  it  is  further  shown  by  reliable  evi- 
dence that  she  is  the  person  whom  the  soldier  had  in  mind  and  in- 
tended by  his  designations,  I  am  of  opinion  that  payment  of  the  six 
months'  gratuity  pay  provided  by  the  above  acts  of  May  11, 1908,  and 
March  3,  1909,  should  be  made  to  her. 
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FATXSVT   OT  SALA&T  OF  TEXPOBAKT   EXPLOTEES   OF  AK  EZECrTIVE 

BEPABTXEHT. 

Where  a  temporary  employee  of  an  executive  department,  whose  appointment 
was  conditioned  not  to  extend  beyond  a  stated  period  after  the  date  of 
certification  of  an  eligible  for  permanent  appointment  to  the  position  held 
by  him,  failed,  through  no  fault  of  his  own,  to  receive  notice  of  the  certifi- 
cation of  such  eligible  until  after  the  stated  period  had  expired,  and 
remained  on  duty  continuously  to  date  of  notice,  payment  of  his  salary  to 
that  date  is  authorized. 

Comptroller  Downey  to  Q.  Johannes,  DisbnrBing  Clerk,  Department  of  Commeroe, 
September  8,  1918: 

I  have  received  your  letter  of  the  26th' ultimo,  as  follows: 

"  There  is  transmitted  herewith  voucher  in  the  sum  of  $24,  sub- 
mitted to  me  for  payment  by  Mr.  J.  S.  Dinnis,  physical  laboratory 
helper  in  the  Bureau  of  Standards,  covering  his  compensation  from 
Aumist  1, 1913,  to  August  12,  1913,  both  dates  inclusive. 

"Mr.  Dinnis  was  appointed  temporary  physical  laboratory  helper 
at  $720  per  annum  under  an  appointment  effective  June  2,  1913, 
which  contained  the  provision  that  it  was  not  to  extend  beyond  30 
da^s  from  the  receipt  of  certification  of  eligibles  for  permanent  ap- 
pointment Under  this  limitation  of  his  appointment  Mr.  Dinnis's 
appointment  expired  at  the  close  of  business  July  21,  1913,  and 
nptice  to  that  enect  was  sent  to  the  chief  immediately  in  charge  of 
this  employee,  who,  however,  through  inadvertence,  failed  to  notify 
Mr.  Dinnis  oi  that  fact,  and  Mr.  Dinnis  continued  to  serve  in  the 
position  to  and  including  Au^st  12,  1913. 

"The  Civil  Service  Commission,  under  date  of  August  22,  1913, 
upon  proper  representation,  authorized  the  extension  of  Mr.  Dinnis's 
temporary  appointment  for  the  period  beginning  July  22  and  ter- 
minated August  12,  1913.  However,  the  department  has  not  issued 
an  appointment  to  this  employee  in  view  of  the  fact  that  it  regards 
an  appointment  dated  subsequent  to  July  22,  1913,  from  which  date 
the  appointment  would  have  to  begiii,  prohibited,  in  accordance  Tvith 
the  construction  of  prior-date  appointments  made  in  the  decision  of 
the  Comptroller  of  the  Treasury  dated  February  12,  1902  (8  Comp. 
Dec.,  521). 

"  Mr.  Dinnis,  as  will  be  noted  from  the  certificate  of  the  Director 
of  the  Bureau  of  Standards  on  the  voucher,  was  continuously  em- 
ployed from  August  1  to  August  12,  1913,  the  period  covered  by  thp 
voucher  transmitted  herewith.  He  has  already  been  paid,  on  proper 
voucher,  for  the  period  from  July  22  to  Juljr  31, 1913,  both  inclusive: 

"Please  advise  me  whether  I  am  authorized  to  pay  the  voucher 
transmitted  herewith  as  presented. 

"A  copy  of  the  communication  from  the  Civil  Service  Commission, 
the  department's  letter  to  the  Director  of  the  Bureau  of  Standards, 
dated  August  12, 1913,  and  the  letter  from  the  Director  of  the  Bureau 
of  Standards  addressed  to  me,  under  date  of  August  18,  1913,  all 
relating  to  this  case,  are  transmitted  herewith  for  your  information.'^ 

The  duration  of  Mr.  Dinnis's  employment  was,  by  the  terms  of  his 
appointment,  dependent  upon  the  certification  of  an  eligible  for  per- 
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manent  appointment  to  the  position  which  he  held.  I  understand 
that  he  had  no  notice,  actual  or  constructive,  that  this  certification 
had  been  made  until  August  12, 1913,  to  which  date  he  now  lays  claim 
to  salary. 

It  has  been  held  that  a  United  States  marshal  who  was  serving 
under  an  ad  interim  appointment  given  under  section  798,  Revised 
Statutes,  which  provides  that  the  person  appointed  shall  serve  "  until 
an  appointment  is  made  by  the  President,  and  the  appointee  is  duly 
qualified,  and  no  longer^^  was  entitled  to  compensation  until  he 
received  notice  of  the  appointment  and  qualification  of  his  successor, 
notwithstanding  the  terms  of  his  appointment  under  this  section. 
(1  Comp.  Dec.,  576;  see  also  4  Comp.  Dec.,  58.) 

The  same  principle  applies  to  this  case.  The  time  of  happening 
of  the  event  which  fixed  the  termination  of  this  employment  was  un- 
certain, and  notice  to  the  employee  of  its  happening  was  necessary  to 
end  his  contract  of  employment,  notwithstanding  the  terms  of  his 
appointment  limiting  it  to  not  more  than  30  days  after  the  certifica- 
tion of  the  eligible. 

As  Mr.  Dinnis  did  not  receive  such  notice  until  August  12,  1913, 
you  are  authorized  to  pay  his  salary  up  to  and  including  that  day,  if 
payment  thereof  is  lawful  in  all  other  respects. 


COKTIHTrOrS-SSByiCE  PAT  OP  EKLISTED  MEN  OP  THE  XARIVIS  COKPS. 

The  provisions  of  the  act  of  August  24,  1912  (37  Stat,  569,  590),  extending  the 
enlistment  period  for  continuous-service  pay  purposes  to  four  years  operates 
only  upon  enlistment  periods  that  (regardless  of  discharge  and  reoilist- 
ment)  were  entered  upon  on  or  after  November  1,  1912. 

ComptroUer  Downey  to  the  Secretary  of  the  Havy,  September  4,  1918: 

By  your  indorsement  of  the  26th  ultimo,  my  decision  is  requested 

as  to  the  rate  of  pay  to  which  James  S.  H.  Henderson,  private,  United 

States  Marine  Corps,  is  entitled  under  his  enlistment  of  March  29, 

1913. 
His  record  of  s^vice  is  as  follows: 


Eiilist4»d. 

DlflRharged. 

Absence. 

ICar.  23,  IflOl 

Mar.  22, 1905 

Nooe. 

Mftr.  M'  1«K    ,                                           

Mar.  27!  1909 

None. 

ifar.  Wiiflno __ 

Mar.  2ft.  1913 

None. 

Mar.  29, 1913 

Curroni  eoUstment 

Under  the  provisions  of  section  1612,  Revised  Statutes,  enlisted  men 
of  the  Marine  Corps  are  entitled  to  receive  the  same  pay  and  bounty 
for  reenlisting  as  are  provided  by  or  in  pursuance  of  law  for  enlisted 
men  of  like  grades  in  the  Infantry  of  the  Army. 
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The  act  of  May  11, 1908  (86  Stat,  106, 109) ,  fixes  the  monthly  pay 
of  a  private  of  Infantry,  during  his  first  enlistment,  at  $15,  and  fur- 
ther provides: 

"  That  hereafter  any  soldier  honorably  discharged  at  the  termina- 
tion of  an  enlistment  period,  who  reenlists  within  three  months  there- 
after shall  be  enticed  to  continuous-service  pay  as  herein  pi'ovided, 
which  shall  be  in  addition  to  the  initial  pay  provided  for  in  this  Act 
and  shall  be  as  follows,  namely :  *  *  *  For  those  whose  initial 
pay  as  provided  for  herein  is  fifteen  ♦  ♦  ♦  dollars,  an  increase 
of  three  dollars  monthly  pay  for  and  during  the  second  and  third 
enlistments  each,  and  a  further  increase  of  one  dollar  for  and  during 
each  subsequent  enlistment  up  to  and  including  the  seventh,  after 
which  the  pay  shall  remain  as  in  the  seventh  enlistment:  Provided^ 
*  *  *  that  the  present  enlistment  period  of  men  now  in  service 
shall  be  determined  by  the  number  of  years  continuous  service  they 
have  had  at  the  date  of  the  approval  of  this  Act,  under  existing  laws, 
counting  three  years  to  an  enlistment    *    *    *." 

At  the  time  of  the  enactment  of  this  law  enlistments  in  the  Army 
were  for  three  years,  whereas  enlistments  in  the  Marine  Corps  were 
for  four  years;  and  the  question  arose  as  to  what  should  constitute 
an  "  enlistment  period  "  in  the  Marine  Corps  within  the  meaning  of 
said  law.  It  was  decided  (15  Comp.  Dec.,  79)  that  in  determining 
the  enlistment  period  of  enlisted  men  of  the  Marine  Corps  for  pur- 
poses of  pay  each  three  years  of  continuous  service  should  be  counted 
as  one  enlistment  period,  without  regard  to  discharge  and  reenlist- 
ment. 

Applying  the  provisions  of  the  act  of  May  11, 1908,  8upra,  as  con- 
strued in  the  decision  above  cited,  to  the  case  now  under  consideration 
we  find  that  Private  Henderson  was  serving  in  his  third  enlistment 
period  at  the  date  of  approval  of  said  act,  and  that  his  fourth  enlist- 
ment period  began  March  29,  1910. 

The  act  of  August  24, 1912  (37  Stat.,  569,  590),  increased  the  term 
of  enlistments  in  the  Army  to  seven  years  (effective  November  1, 
1912),  and  provided — 

"  *  *  *  That  for  all  enlistments  hereafter  accompliaJied  under 
ike  provisions  of  this  Act^  four  years  shall  be  counted  as  an  enlist- 
ment period  in  computing  continuous  service  pay.    ♦    *    *" 

A  question  arose  as  to  the  effect  of  this  provision  upon  the  continu- 
ous-service pay  of  enlisted  men  in  the  Marine  Corps,  and  in  a  deci- 
sion of  this  office  of  August  14,  1918,  rendered  to  Col.  Richards, 
Paymaster,  United  States  Marine  Corps,  it  was  said  and  held : 

"  ♦  *  *  that  men  reenlisted  in  the  Marine  Corps  on  or  after 
November  1,  1912,  within  three  months  of  their  discharge  from  a 
former  service,  should  be  treated  as  in  the  enlistment  period  from 
which  discharged  until  they  have  completed  a  service  of  four  years, 
and  after  such  service  they  should  be  treated  as  in  the  next  enlist- 
ment period  without  regard  to  discharge  and  reenlistment.'^ 
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Under  this  rule  Private  Henderson  would  have  to  be  regarded  as 
in  his  fourth  enlistment  period  until  March  29, 1914,  as  he  was  serv- 
ing in  his  fourth  enlistment  period  at  the  time  of  his  discharge, 
March  28, 1913,  and  would  not  complete  a  service  of  four  years  under 
such  period  until  March  28,  1914.  This  wbuld  be  manifestly  unjust, 
because  it  would  operate  to  make  the  four-year  enlistment  period 
provision  applicable  to  service  rendered  prior  to  the  date  of  the  acL 

It  will  be  observed  that  the  above-quoted  provision  in  the  act  of 
August  24,  1912,  increases  the  enlistment  period  from  three  years  to 
four  years  "  for  all  enlistments  hereafter  accomplished  under  the 
provision  of  this  act."  The  interpretation  which  I  am  informed 
has  been  placed  upon  this  provision  by  the  War  Departm^it,  and 
which  I  believe  to  be  correct,  is  that  it  does  not  extend  either  the 
"  enlistment  period  "  or  the  term  of  service  of  men  who  on  November 
1,  1912,  were  serving  in  the  Army  under  an  enlistment  entered  into 
prior  to  said  date.  In  other  words,  that  said  provision  operates  only 
upon  enlistments  in  the  Army  entered  into  on  or  after  November  1, 
1912. 

Private  Henderson's  service  in  the  Marine  Corps  has  been  con- 
tinuous since  March,  1901.  If  he  had  served  continuously  in  the 
Army  since  said  date,  under  the  above  construction  by  the  War 
Department  of  the  act  of  August  24,  1912,  he  would  have  com- 
pleted his  fourth  enlistment  period  (of  three  years)  upon  his  dis- 
charge of  March  28,  1913,  and,  upon  his  reenlistment  under  the 
provisions  of  said  act,  on  March  29,  1918,  he  would  have  entered 
upon  his  fifth  enlistment  period,  which  would  be  a  four-year  period. 

If  this  construction  of  the  law  as  applied  to  enlisted  men  in  the 
Army  is  correct,  and  I  am  of  opinion  that  it  is,  the  rule  announced 
in  the  decision  of  this  office  of  August  14,  1913,  supra^  applying  the 
provisions  of  the  law  to  enlistments  in  the  Marine  Corps  should  be 
modified,  because  it  would  not  give  to  an  enlisted  man  of  the  Marine 
Corps  the  same  pay  that  an  enlisted  man  of  the  Army  of  like  grade 
and  the  same  amount  of  service  would  be  entitled  to  receive  under 
the  law  as  herein  construed. 

As  hereinbefore  stated,  three  years'  continuous  service  in  the 
Marine  Corps  was  regarded  as  an  "  enlistment  period  ^  for  the  pur- 
pose of  computing  continuous-service  pay  under  the  act  of  May  11, 
1908,  without  regard  to  discharge  and  reenlistment.  That  is  to  say, 
the  completion  of  a  three-year  period  of  service  in  the  Marine  Corps 
and  the  entering  upon  another  period  of  service  therein  (without 
regard  to  discharge  or  reenlistment)  was  the  equivalent,  so  far  as 
payment  of  continuous-service  pay  was  concerned,  of  a  discharge 
after  completion  of  a  term  of  enlistment  in  the  Army  and  a  reen- 
listment therein. 

I  see  no  reason  why  the  same  principle  should  not  be  applied  in 
administering  the  act  of  August  24,  1912,  thus  treating  tie  pro- 
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Tision  of  said  act  relative  to  the  four-year  enlistment  period  as 
effectiye  (in  the  case  of  enlisted  men  serving  in  the  Marine  Corps 
at  the  time  of  its  enactment)  upon  the  completion  of  the  enlistment 
period  in  which  serving  on  November  1, 1912,  and  the  entering  upon 
another  period  after  said  date,  rather  than  upon  an  actual  dis- 
charge and  reenlistment  after  said  date. 

On  November  1,  1912,  Private  Henderson  was  serving  in  his 
fourth  three-year  enlistment  period.  He  completed  said  period 
March  28,  1913,  hence  the  enlistment  period  upon  which  he  entered 
March  29,  1918,  should  be  treated  as  his  fifth  enlistment  period 
which  under  the  provisions  of  the  act  of  August  24,  1912,  consists 
of  four  years.  He  would  not,  therefore,  be  entitled  to  pay  as  of  his 
sixth  enlistment  period  until  after  March  28, 1917. 

Answering  your  question  specifically  you  are  advised  that  Pri- 
vate Henderson  is  entitled  to  pay  as  of  his  fifth  enlistment  period 
($23  per  month)  from  and  after  his  reenlistment  of  March  29,  1913. 

The  decision  of  this  office  of  August  14, 1913,  hereinbefore  referred 
to,  is  hereby  modified  to  conform  to  the  views  herein  expressed. 


HEAT  An  UGHT  AUOWAHCX  FOB  atTABTEBS  OF  HAVAL  OFFZCEBS. 

Where  the  quantity  of  iUumlnant  consamed  in  the  quarters  of  a  naval  officer 
occupying  as  quarteris  more  than  the  authorized  number  of  rooms  Is  not 
in  excess  of  the  quantity  allowed  for  the  number  of  rooms  to  which  such 
ofilcer  is  entitled,  payment  for  the  quantity  of  iUumlnant  consumed  is 
authoriied. 

Wliere^  by  reason  of  a  defective  meter,  the  quantity  of  IUumlnant  consumed  In 
the  quarters  of  a  naval  officer  occupying  as  quarters  more  than  the  author- 
ised number  of  rooms  can  not  be  exactly  determined,  the  maximum  quan- 
tity of  IUumlnant  aUowed  for  the  number  of  rooms  to  which  such  officer 
Is  entitled  is  not  a  proper  basis  for  payment  if  there  Is  available  evidence 
upon  which  can  be  based  a  reasonably  correct  estimate  of  the  quantity  of 
IUumlnant  consumed.    As  to  nature  of  this  evidence  see  opinion. 

A  certificate  of  an  officer  with  respect  to  the  quarters  occupied  by  him  should 
show  specifically  the  nature  of  the  quarters — entire  house,  rooms  in  private 
bouse*  etc. — and  that  the  rooms  so  occupied  do  not  Include  bathrooms, 
storerooms,  or  rooms  used  in  common  with  other  guests. 

Wliere  a  payment  for  heat  and  light  allowance  of  an  officer  is  made  to  a  person 
other  than  the  ofilcer  or  regular  dealer  in  said  supplies,  the  voucher  should 
show  the  capacity  in  which  such  person  furnished  the  supplies. 

Cosiftroller  Dowaey  to  K.  A.  Dent,  Fay  Inspeotor,  V,  S.  Havy,  September  6,  1918: 
I  am  in  receipt  of  your  letter  of  the  16th  ultimo  requesting  my 

decision  of  questions  presented,  as  follows : 
^  Certificates  for  heat  and  light  furnished  officers  are  inclosed,  as 

follows : 

1.  C  W.  Dyson,  captain. 

2.  EL  G.  Klntner,  assistant  naval  constructor. 
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3.  O.  T.  Stevenaon,  chaplain. 

4.  H.  H.  Richards,  chief  boatswain. 

5.  L.  B.  Anderson,  lieutenant. 

6.  George  Helms,  chief  carpenter. 

7.  F.  G.  McKay,  chief  carpenter, 
a  H.  G.  Jacklin,  chief  boatswain. 

9.  C.  Blackburn,  lieutenant  (Junior  grade). 

10.  G.  W.  Haines,  lieutenant. 

11.  G.  M.  Mallsin,  acting  assistant  surgeon. 

12.  H.  A.  Bispham,  captain. 

13.  G.  S.  WiUets,  rear  admiral. 

14.  T.  C.  Fenton,  commander,  retired. 

15.  F.  H.  Atkinson,  assistant  paymaster. 

16.  G.  W.  Pigman,  paymaster. 

17.  E.  S.  Stalnaker,  paymaster. 

18.  W.  Wortman,  lieutenant  commander. 

19.  J.  J.  Hyland,  lieutenant  commander. 

20.  P.  L.  Carroll,  ensign. 

"Under  the  provisions  of  the  act  approved  July  31,  1894,  your 
decision  is  requested  as  to  whether  or  not  I  am  authorized  to  pay 
same,  it  being  assumed  that  the  oflioers  are  on  duty,  which  entitles 
them  to  heat  and  light. 

"  In  view  of  your  decision  of  May  26  I  am  in  doubt  as  to  whether 
these  vouchers  are  in  correct  form  for  payment.  In  numbers  1  to  6, 
inclusive,  it  appears  that  the  officers  occupy  more  than  the  authorized 
allowance  of  quarters,  and  the  specific  question  is  whether  payment 
in  kind  should  be  made  in  full  in  these  cases.  In  number  5  the  addi* 
tional  question  of  a  meter  being  out  of  order  temporarily  is  involved. 

"In  numbers  6  to  20,  inculsive,  the  first  question  is  whether  or 
not  the  certificate  as  to  the  number  of  rooms  occupied  is  such  as  to 
meet  the  requirements  of  the  accounting  officers.  It  will  be  noted 
that  the  certificates  as  to  the  number  of  rooms  occupied  vary  greaUy. 
If  these  are  not  satisfactory  it  is  requested  that  the  form  in  which 
such  evidence  should  be  presented  be  given. 

"An  additional  doubt  has  arisen  also  in  view  of  articles  4514, 
paragraph  4,  and  4515,  paragraph  1,  Navy  Regulations,  1913,  which 
read  in  part  as  follows :  ♦  ♦  *  '  settlement  will  be  made  by  tlie 
Government  with  the  owner  or  authorized  agent    *    *    ♦.' 

"  In  certificates  6  to  20  there  is  nothing  to  show  that  the  persons 
designated  for  payment  are  the  owners  or  authorized  agents. 

"  If  these  certificates  are  not  in  proper  form  in  that  respect  it  is 
requested  that  the  form  of  the  evidence  in  regard  thereto  be  given." 

In  the  cases  numbered  consecutively  from  1  to  4,  supra,  it  appears 
that  the  quarters  occupied  in  each  case  consisted  of  a  greater 
numbers  of  rooms  than  the  authorized  allowance  of  the  respective 
officers,  but  that  said  quarters  were  either  houses  or  apartments  with 
meters  installed  to  measure  the  quantity  of  electricity  or  gas  con- 
sumed. As  the  quantity  consumed  in  each  case  as  shown  by  the 
meter  readings  does  not  exceed  the  maximum  allowance  prescribed 
in  the  regulations  for  the  number  of  rooms  to  which  said  officers  were 
entitled  payment  in  accordance  with  the  certificates  submitted,  if 
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otiierwise  correct,  is  authorized  (63  MS.  Comp.  Dec.,  254,  Oct.  18, 
1912;  64  id.,  830,  Feb.  14,  1913;  19  Comp.  Dec,  396).  Attention  is 
invited  to  the  fact  that  in  case  number  four  electric  current  is  charged 
for  at  the  rate  of  15  cents  per  kilowatt  hour,  whereas  in  the  case  of 
other  officers  occupying  quarters  in  the  same  city  (Philadelphia) 
electric  current  is  charged  for  at  the  rate  of  10  cents  per  kilowatt 
hour.  This  would  appear  to  be  an  overcharge  and  should  not  be  paid 
unless  it  can  be  satisfactorily  explained. 

In  case  No.  5  it  would  appear  that  the  officer  occupied  as  quarters 
a  nine-room  house  (2513  South  Nineteenth  Street,  Philadelphia,  Pa.)  ; 
that  a  meter  was  installed  to  measure  the  quantity  of  electric  cur- 
rent consumed ;  and  that  for  the  months  in  question.  May  and  June, 
1913,  said  meter  was  out  of  order  so  that  the  current  consumed  can 
not  be  exactly  determined.  The  rank  of  the  officer  entitles  him  to 
four  rooms  as  quarters,  and  it  is  proposed  to  pay  the  party  furnish- 
ing the  light  the  full  amount  prescribed  in  the  regulations  as  the 
maximum  allowance  for  four  rooms. 

The  party  furnishing  the  electric  current  in  this  case  is  entitled 
to  pay  only  for  the  current  actually  consumed ;  and  if,  owing  to  a 
defective  meter,  the  quantity  consumed  can  not  be  exactly  deter- 
mined the  best  evidence  obtainable  upon  which  to  base  an  estimate 
should  be  required,  such  as  the  record  of  the  amount  used  during 
the  same  period  of  the  preceding  year,  record  of  amount  used  for 
same  quarters  for  preceding  and  subsequent  months  or  for  similar 
quarters  during  the  months  in  question.  (In  this  connection  see 
18  Comp.  Dec.,  280.)  The  maximum  allowance  fixed  by  the  regu- 
lations is  not  a  proper  basis  for  payment  in  this  case. 

It  is  also  proposed  to  pay  the  maximum  heat  allowance  in  this 
case  without  any  explanation  as  to  why  fuel  could  not  have  been 
furnished  in  kind.  Such  payment  is  not  authorized  upon  the  facts 
presented. 

As  to  the  other  cases  (numbered  from  6  to  20,  inclusive) ,  payment 
is  not  authorized  upon  any  of  the  certificates  submitted.  Evidence 
should  be  furnished  in  each  case  showing  whether  the  quarters 
occupied  consist  of  an  entire  house,  an  entire  apartment,  or  rooms 
in  a  private  house,  hotel,  or  club,  etc.  Said  evidence  should  also  show 
the  number  of  rooms  actually  and  exclusively  occupied  as  quarters, 
and  that  said  number  does  not  include  bathrooms,  storerooms,  halls, 
etc.,  nor  rooms  used  in  common  with  other  guests  or  tenants,  such  as 
public  dining  rooms,  kitchens,  parlors,  lobbies,  halls,  etc.  (60  MS. 
Comp.  Dec.,  1080,  Mar.  7,  1912;  66  id.,  471,  July  30,  1913;  and  deci- 
sions rendered  by  this  office  to  the  Secretary  of  the  Navy  Aug.  15 
and  18, 1913.) 

Where  a  payment  for  the  heat  or  light  allowance  of  an  officer  is 
made  to  any  person  other  than  the  officer  or  a  regular  dealer  in  fuel 
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or  illuminating  supplies,  the  voucher  should  show  in  what  capacity 
said  person  furnished  the  heat,  or  light — ^that  is,  whether  as  landlord, 
owner  of  the  premises,  agent,  etc.,  as  the  case  may  be. 


PAT  FOB  BAILWAY  TBANSPOBTATIOH  OF  KAILS. 

Where  on  a  certain  route  mail  matter  is  transferred  from  the  class  trans- 
ported by  freight  to  that  carried  on  regular  mail  trains,  increased  comp^isa- 
tion  for  the  carriage  thereof,  to  be  determined  in  a  manner  prescribed  by 
the  Postmaster  General,  is  authorized,  provided  that  the  total  cost  of  mall 
transportation  over  said  route  does  not  exceed  by-  reason  of  such  increased 
compensation  the  maximum  amount  that  could  legally  be  allowed  therefor, 
as  determined  by  the  last  quadrennial  weighing. 

Comptroller  Downey  to  the  Postmaster  General,  September  8,  1913: 

I  have  received  your  request  for  a  decision  as  to  your  authority  to 
readjust  compensation  for  inland  transportation  of  the  mails  by 
certain  railroad  routes  on  account  of  including  in  the  regular  mails 
over  said  routes  a  class  of  mail  matter  excluded  therefrom  when  the 
compensation  therefor  was  fixed  at  the  regular  quadrennial  period. 

The  facts  in  the  case  are  stated  by  you  as  follows : 

"On  September  1,  1911,  the  Post  Office  Department  inaugurated 
the  plan  of  transporting  in  fast  freight  trains  instead  of  the  regidar 
mail  trains  certain  periodical  mail  matter  between  large  cities.  This 
method  was  then  applied  to  the  Middle  West.  On  Julv  1,  1912,  it 
was  .extended  to  shipments  of  such  matter  between  Washington  and 
Atlanta,  and  Cincinnati  and  Chattanooga  and  Atlanta.  The  act  of 
August  24,  1912,  prohibited  the  further  extension  of  this  policy  pend- 
ing inquiry  into  the  subject  of  postage  on  second-class  mail  matter 
and  compensation  for  the  transportation  of  mail  by  the  joint  com- 
mission provided  for  by 'that  act  (37  Stat.,  546). 

"  The  acts  relating  to  the  compensation  of  railroads  for  carrying 
the  mails  are  section  4002,  Revised  Statutes,  and  acts  amendatory 
thereof.  This  compensation  is  based  upon  the  average  weight  of 
mails  per  day  carried  by  the  railroad,  ascertained  by  an  actual  weigh- 
ing of  the  mails.  The  law  provides  that  the  Postmaster  General  shall 
make  adjustments  of  compensation  to  railroads  not  less  frequently 
than  once  in  every  four  years.  The  United  States  are  divided  into 
four  sections,  and  it  is  tne  practice  to  weigh  one  section  each  year, 
thus  securing  a  weighing  of  the  entire  country  once  in  four  years,  and 
upon  the  weights  so  obtained  adjustments  of  compensation  are  made 
for  quadrennial  terms  at  rates  not  exceeding  those  named  in  the 
statutes. 

"  Prior  to  the  inauguration  of  the  freight  shipments  a  decision  was 
rendered  by  the  Comptroller  of  the  Treasurjr  on  May  27,  1911,  that 
the  payment  for  the  transportation  of  the  mails  in  this  manner  could 
be  made  out  of  the  appropriation  for  inland  transportation  of  the 
mails  on  railroad  routes,  provided  the  amount  paid  therefor  added 
to  the  amount  allowable  for  the  mails  carried  m  the  regular  mail 
trains  shall  not  exceed  the  maximum  amount  which  the  law  allows 
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the  Postmaster  General  to  pay  for  the  total  weight  of  all  mails  car- 
ried over  the  route  (XVII  Comp.  Dec.,  900) . 

"Following  this  decision  railroad  mail  routes  between  the  several 
designated  points  for  the  movement  of  the  periodical  mail  matter 
otherwise  than  in  the  regular  mail  trains  were  established,  effective 
September  1, 1911.  These  routes  for  the  transportation  of  the  period- 
ical mail  matter  in  freight  trains  are  stated  as  lapping  the  regular 
routes  for  the  transportation  of  the  mails  in  the  passenger  or  usual 
mail  trains.  This  action  was  taken  under  authority  of  section  1172, 
Postal  Laws  and  Regjulations,  Edition  of  1902,  which  provides  that 
the  rate  of  compensation  on  the  second  or  lap  route  shall  not  be  more 
than  the  difference  between  the  rate  earned  by  the  average  daily 
weight  of  the  first  or  ori^nal  route  and  the  rate  which  would  ble 
earned  if  the  average  daily  weigjht  of  the  lap  route  were  added 
thereto.  The  weighing  of  the  mails  on  the  railroad  routes  affected 
began  September  1,  1911,  and  continued  for  105  days.  During  this 
weighing  two  sets  of  weights  were  taken,  first,  the  weight  of  all 
mails  carried  in  the  usual  mail  trains  over  the  regular  mail  routes 
and,  «econd,  the  weight  of  all  the  periodical  mail  matter  carried  in 
the  freight  trains  over  the  lap  routes.  After  the  completion  of  the 
weighing  of  the  compensation  on  the  regular  routes  was  readjusted, 
based  upon  the  first  set  of  weights,  and  payment  for  the  service 
performed  since  September  1, 1911,  have  been  made  at  this  rate.  The 
second  set  of  weights  was  used  for  the  purpose  of  ascertaining  the 
amount  that  would  have  been  paid  for  the  carriage  of  the  periodical 
mail  matter  at  the  maximum  statutory  rates,  and  the  actual  payments 
for  the  service  in  transporting  it  by  freight  have  been  made  in  ac- 
cordance with  freight  bills  siibmitted  by  the  companies,  but  within 
such  maximum  statutory  rates.  Copies  of  the  forms  of  orders  used 
in  connection  with  the  adjustment  and  payment  on  the  lap  routes 
are  attached  hereto.  The  same  procedure  was  followed  when  the 
freight  shipments  from  Washington  and  Cincinnati  were  established 
July  1, 1912. 

"  It  will  be  seen  from  the  above  that  the  compensation  payable  to 
railroads  for  transportation  on  regular  mail  trains  under  readjust- 
ments made  on  September  1,  1911,  and  July  1,  1912,  was  based  on 
the  weight  of  mail  exclusive  of  that  segregated  for  carriage  on  freight 
trains.  In  the  case  of  some  of  the  publications  now  included  in  the 
freight  shipments  it  has  been  represented  to  this  department  time 
is  essential  in  their  transportation  by  reason  of  the  nature  of  their 
contents,  and  that  the  dower  movement  in  freight  trains  has  resulted 
in  loss  and  injury  to  the  publishers  and  subscribers. 

"  It  is  desired  to  give  consideration  to  the  question  of  restoring 
to  the  regular  mail  trains  these  publications  in  cases  where  the  facts 
warrant  such  action,  but  in  justice  to  the  carriers  this  could  not  be 
done  without  allowing  them  additional  compensation  for  the  service 
on  the  regular  mail  routes.  The  cost  of  a  reweighing  of  all  the  mails 
carried  on  such  routes  is  prohibitive,  and  it  has  been  suggested  that 
the  department  weigh  for  90  successive  working  days  the  publi- 
cations to  be  withdrawn  from  the  freight  shipments,  and  add  the 
daily  averages  of  these  weights  to  the  daily  average  weight  of  mails 
shown  by  the  weighing  on  which  the  present  adjustments  are  based 
and  pay  on  the  basis  of  the  combined  weights,  effective  with  the 
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change  in  the  manner  of  their  transportation.  At  the  same  time 
the  daily  average  weights  of  these  publications  would  be  deducted 
from  the  daily  average  weight  shown  to  have  been  carried  <m  the 
lap  routes,  and  the  amount  that  would  be  payable  for  the  carriage 
of  the  periodical  mail  matter  in  freight  trains  correspcmdingly  re- 
duced. In  connection  with  this  matter  attention  is  mvited  to  the 
letter  of  the  Acting  C(Nnptroller  of  the  Treasury  dated  October  14, 
1912  (19  Comp.  ]%c.,  220),  to  the  Postmaster  (jeneral  concerning 
the  weighing  of  certain  mails  for  the  Durham,  N.  C,  post  office 
omitted  from  the  weights  upon  which  the  readiustment  of  com- 
pensation was  made  on  the  Seaboard  Air  Line  Kailway  route  be- 
tween Henderson  and  Durham,  N.  C. 

"  I  have  to  request  that  you  inform  me  whether,  if  the  publications 
in  question  are  restored  to  the  regular  mail  trains,  the  department  is 
authorized  to  readjust  compensation  on  the  routes  affected  in  the 
manner  described  in  the  foregoing." 

By  the  act  of  March  3,  1875  (18  Stat,  341),  the  Postmaster  Gen- 
eral is  authorized — 

"  *  *  *  to  have  the  mails  weighed  *  *  *  by  the  employees 
of  the  Post  Office  Department,  andhave  the  weights  stated  and  veri- 
fied to  him  by  said  employees  under  such  instructions  as  he  may 
consider  just  to  the  Post  Office  Department  and  the  railroad  com- 
panies." 

The  act  of  March  3,  1905  (33  Stat,  1088),  provides: 

"  That  hereafter  before  making  the  readjustment  of  pay  for  trans- 
portation of  mails  on  railroad  routes,  the  average  weight  shall  be 
ascertained  by  the  actual  weighing  of  the  mails  for  such  a  number 
of  successive»>working  days  not  less  than  ninety,  at  such  times  after 
June  thirtieth,  nineteen  hundred  and  five,  and  not  less  frequently 
than  once  in  every  four  years,  and  the  result  to  be  stated  and  verified 
in  such  form  and  manner  as  the  Postmaster  General  may  direct." 

The  payment  for  the  transportations  of  the  mails  is  determined 
upon  tne  basis  of  the  weight  as  thus  ascertained,  the  Postmaster 
General  being  authorized  to  readjust  the  compensation  therefor 
not  to  exceed  the  rates  specified  therefor.  (See  Sec.  4002,  R.  S.; 
acts  of  July  12,  1876,  19  Stat.,  79;  June  17,  1878,  20  Stet.,  142; 
March  2,  1907,  34  Stat,  1212;  May  12,  1910,  36  Stat.,  362.) 

Under  the  provisions  of  the  acts  cited,  you  are  authorized  to  adjust 
the  compensation  to  be  paid  for  the  transportation  of  mails  on  rail- 
road routes  and  to  direct  a  weighing  for  the  purpose  thereof,  as 
often  as  to  you  seems  advisable  provided  no  longer  period  than  four 
years  elapses  between  two  weighing  periods. 

The  law  does  not  detail  the  manner  in  which  the  average  weight 
shall  be  determined  except  that  it  be  by  actual  weighing  of  the  mails 
for  a  number  of  successive  working  days,  not  less  than  90,  the  result 
to  be  stated  and  verified  in  such  form  and  manner  as  you  may  direct 

Section  4  of  the  act  of  August  24,  1912  (37  Stat.,  554),  provides 
a  limitation  upon  the  readjustment  of  compensation  for  the  trans- 


Digitized 


by  Google 


DECISIONS  OF  THB  COMPTBOLLEB.  159 

portation  of  the  mails  on  a  railroad  route,  when  after  weighing  the 
same  for  said  purpose  mails  are  diverted  from  or  to  said  route. 

Aside  from  the  act  last  cited  you  are  given  broad  power  and 
discretion  in  the  matter  of  adjusting  the  compensation  for  transpor- 
tation of  the  mails  over  railroad  routes. 

In  the  decision  of  this  office  dated  October  14,  1912,  gupra^  it  was 
held,  quoting  the  syllabus,  that — 

"Where  in  making  readjustment  of  pay  for  transportation  of 
mails  on  a  railroad  route,  certain  mails  which  are  received  daily 
and  carried  over  the  entire  route  were  by  oversight  omitted  in  the 
regular  quadrennial  weighing,  such  mails  may  be  included  for  pay 
purposes  if  thej  can  be  identified  and  actually  weighed  for  not  less 
than  90  successive  working  days,  but  the  new  rate  as  then  established 
will  be  for  service  thereafter  performed  and  can  not  be  made  retro- 
active so  as  to  authoize  pajrment  for  any  prior  service  of  the 
difFerence  between  the  new  rate  and  those  fixed  and  paid  under  the 
former  weighing." 

In  the  case  now  under  consideration  it  appears  that  the  periodical 
mail  matter  referred  to  by  you  has  been  separated  from  the  regular 
mail  and  transported  as  freight  You  now  propose  to  return  the 
same  to  the  regular  mail.  It  is  therefore  entirely  proper  that  the 
payment  for  the  transportation  of  the  regular  mail  should  be  in- 
creased in  accordance  with  said  increased  weight  which  may  be 
determined  as  suggested  by  you.  As  the  act  of  March  3, 1905,  supra^ 
provides  that  the  average  weight  of  mails  shall  be  ascertained  by 
actual  weighing  for  not  less  than  90  successive  working  days,  it 
appears  that  such  a  method  would  be  proper  to  determine  the  average 
weight  of  a  particular  and  definite  class  of  mail  matter. 

It  should  be  understood  in  this  connection,  however,  that  the  total 
cost  of  the  mail  transportation  on  any  route  should  not  exceed  the 
total  amount  that  could  be  legally  allowed  therefor,  as  determined 
at  the  last  quadrennial  weighing  of  the  entire  mail  over  said  route, 
as  per  decision  of  May  27, 1911,  suprcu 


UEDIBirBSZiaEVT  07  A  tmZTS])  STATES  XAB8HAL  70B  EXPEKSES  CAtTSED 
BT  THE  ESCAPE  ABB  BECAPTVEE  07  A  PBISOBEB. 

Wliere  a  prisoner  escapes  from  a  United  States  marshal  while  en  route  to  a 
penitentiary,  but  is  recaptured  and  committed  to  prison  by  the  marshal, 
that  official  may  be  reimbursed  for  the  expense  actually  incurred  in  taking 
the  prisoner  to  penitentiary,  less  (in  the  event  of  negligence  on  the  part  of 
the  marshal)  so  much  thereof  as  was  caused  by  the  prisoner's  escape  and 
recapture. 

15  Comp.  Dec.,  507,  distinguished. 

Bedslmi  by  Coaptroner  Bowney,  September  9,  1913: 

J.  Duncan  Adams,  United  States  marshal  for  the  district  of  South 
Carolina,  applied,  August  20, 1913,  for  a  revision  of  the  action  of  the 
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Auditor  for  the  State  and  other  Departments  in  disallowing  by  set- 
tlement No.  5316,  dated  August  5,  lOlS,  certain  items  of  expense 
amounting  to  $106.46,  incurred  by  the  marshal  in  connection  with 
the  transportation  to  Atlanta  Penitentiary  of  a  prisoner,  who 
escaped  en  route  and  was  subsequently  recaptured  and  placed  in  the 
penitentiary. 

In  company  with  this  prisoner  and  a  guard,  the  marshal  left 
Charleston,  S.  C,  en  route  to  Atlanta,  Oa.,  November  1,  1912,  and 
the  prisoner  escaped  at  Aiken,  S.  C,  the  same  day.  He  was  re- 
captured at  Enoxville,  Tenn.,  and  placed  in  the  penitentiary  at  At- 
lanta on  November  29,  1912.  The  amount  disallowed  represents 
various  items  of  expense  incurred  in  the  first  attempt  to  transport 
the  prisoner  and  in  his  recapture  and  ultimate  transportation  to  the 
prison. 

The  marshal  did  finally  execute  the  process  in  his  hands  by  com- 
mitting this  prisoner  to  the  penitentiary,  and  the  case  is  distinguished 
in  this  respect  from  that  in  15  Comp.  Dec.,  507,  cited  by  the  auditor 
in  support  of  his  disallowance  of  aU  expenses  in  the  case. 

It  is  clear  that  the  marshal  is  entitled  in  this  case  to  credit  for 
the  expense  actually  incurred,  less  so  much  of  that  expense  as  was 
caused  by  the  escape  and  recapture  of  the  prisoner.  In  other  words, 
the  United  States  is  liable  for  so  much  of  the  expense  as  would  have 
been  incurred  if  the  prisoner  had  not  escaped,  amounting  to  $62.60,  as 
shown  by  an  itemized  statement  of  the  marshal.  This  part  of  the 
expense  is  accordingly  allowed  on  revision. 

The  marshal's  right  to  credit  for  the  remainder  depends  upon 
whether  or  not  the  escape  of  the  prisoner  was  due  to  negligence  on 
the  part  of  the  marshal  or  the  guard.    (15  Comp.  Dec,  607.) 

The  escape  raises  a  presumption  of  negligence  (United  States  v. 
Nix  J  189  U.  S.,  199).  No  refuting  evidence  has  been  offered  by  the 
marshal,  except  his  statement  that  the  guard  disregarded  his  infrac- 
tion to  handcuff  the  prisoner. 

The  marshal  is  responsible  for  the  negligence  of  the  guard  em- 
ployed by  him  (15  Comp.  Dec.,  507,  511). 

The  auditor's  disallowance  of  so  mudi  of  the  expense  as  was  due 
to  the  escape  and  recapture,  amounting  to  $43.86,  is  affirmed  on  this 
revision. 


EEDEBTrBSEXEVT  07  PBIYATS  COEPOKATIOH  BT  OOYXBnilHT  FOB 
DAKAQX8  PAID  TO  EXPL0TSS8  OP  COKPOKATZOV  FOR  PS&80HAL  DT- 
JV&IES. 

A  private  corporation  that  has  paid  damages  to  its  employees  for  personal 
injuries  sustained  while  relocating  its  railroad,  and  due  to  its  negligence, 
is  not  entitled  to  reimbursement  therefor  by  the  GoTemment,  nnder  an 
agreement  by  a  Government  establishment  to  pay  the  corporation  tf>t 
material  and  labor  furnished  in  relocating  said  railroad. 
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A  private  corporation  can  not,  throngh  an  agreement  with  a  Goveram^t 
establislmient,  acquire  greater  rights  for  its  employees  to  payment  from 
public  funds»  as  damages  for  personal  injuries,  than  such  Government 
establishment  can  give  to  its  own  employees. 

Comptroller  Downey  to  the  Chainnaa  of  the  Isthmian  Canal  Commission,  Septem- 
ber 10,  1913: 

I  am  in  receipt,  September  2,  1913,  of  your  letter  of  the  23d 
ultimo  requesting  my  decision  as  to  whether  the  Isthmian  Canal 
Commission  has  authority  to  reimburse  the  Panama  Railroad  Co. 
for  amounts  paid  by  said  company  to  two  of  its  employees  in  com- 
promise of  their  claims  against  the  company  for  damages  for  per- 
sonal injuries  alleged  to  have  been  sustained  by  them  in  the  course  of 
their  employment. 

One  of  the  employees  (Leon  Jean)  was  injured  March  28,  1912, 
and  instituted  suit  against  the  Panama  Railroad  Co.  for  damages 
in  the  amount  of  $7,500.  This  suit  was  compromised  by  the  rail- 
road company  paying  the  injured  employee  $1,800  in  May,  1913,  in 
full  settlement  of  his  claims. 

The  other  employee  (Thomas  T.  Huff)  was  injured  December  5, 
1911.  He  was  paid  his  regular  compensation  for  one  year  from 
December  5,  1911,  amounting  to  $2,721.60,  and  before  the  expiration 
of  the  year  following  his  injury  he  made  claim  for  additional  com- 
pensation. His  original  claim,  which  was  for  $50,000,  was  compro- 
mised by  the  railroad  company  paying,  so  it  is  stated,  $10,000  in  full 
settlement  thereof. 

Both  employees  of  the.  railroad  company,  when  injured,  were 
engaged  on  the  relocation  of  the  lines  of  said  company. 

In  this  connection  you  state: 

"  The  right  of  the  commission  to  reimburse  the  railroad  company 
for  Uiese  expenditures  appears  to  depend  upon  the  proper  interpre- 
tation of  the  resolution  adopted  at  the  one  hundred  and  twenty- 
fourth  meeting  of  the  commission,  held  April  24,  1907,  as  amended 
by  the  resolution  embodying  the  contract  for  continuing  the  work 
as  adopted  at  the  one  hundred  and  forty-sixth  meeting  of  the  com- 
mission, held  September  5,  1908,  and  also  of  the  various  provisions 
contained  in  the  appropriation  acts  for  the  construction  of  the  canal, 
the  one  contained  m  the  sundry  civil  act  of  March  4, 1911,  being — 

" '  For  the  payment  of  the  cost  of  relocating  the  Panama  Railroad, 
including  salaries,  wages,  material  and  supplies,  and  all  other  ex- 
penses incident  thereto,  $2,750,000.' 

"The  resolution  adopted  at  the  one  hundred  and  twenty-fourth 
meeting  of  the  commission  simply  provides  that '  All  expenditures 
incurred  either  by  the  Panama  Railroad  Co.  or  by  the  Isthmian 
Canal  Commission  on  account  of  the  relocation  of  the  railroad  and 
its  terminals  shall  be  paid  out  of  the  appropriations  made  by  the 
United  States  Congress  for  the  construction  of  the  canal  connecting 
the  Atlantic  and  Pacific  Oceans.'    The  resolution  adopted  at  the 
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one  hundred  and  forty-sixth  meeting  of  the  commission  provides, 
amons  other  things,  that  ^  the  relocation  of  the  Panama  Kailroad 
shall  DC  completed  without  profit  either  to  the  Panama  Railroad 
Co.  or  to  the  Isthmian  Canal  Commission,  so  far  as  that  ma; 
be  practicable,'  and  that  *  for  labor  furnished  by  the  Panama  Rail- 
road Co.  the  Isthmian  Canal  Commission  shall  pay  the  actual 
pay-roll  cost,  plus  10  per  cent  to  cover  the  cost  of  tools,  clerk  hire, 
and  superintendence  not  attached  locally  to  the  work';  and  'when 
the  terms  of  this  resolution  shall  have  been  accepted  hj  the  Panama 
Railroad  Co.,  if  any  questions  shall  arise  involving  its  interpreta- 
tion, the  decision  of  the  chairman  of  the  Isthmian  Canal  Commission 
shall  be  final.' 

"  The  Panama  Railroad  Co.,  as  such,  received  no  benefit  whatever 
from  the  services  rendered  by  these  men,  as  they  were  en^a^ed 
solely  upon  work  being  paid  for  by  the  Isthmian  Canal  Commission 
under  an  agreement  to  reimburse  the  railroad  company  for  all  ex- 
penditures incurred  bv  it. 

"  The  decision  of  the  Comptroller  of  July  10,  1908,  on  the  claim 
of  the  Panama  Railroad  Co.  for  the  amount  paid  an  employee  named 
Purdum  as  salary  during  the  period  he  was  incapacitated  from  duty 
on  account  of  an  injury  received  on  the  relocation  has  not  been  over- 
looked in  submitting  this  present  request  for  a  decision." 

The  resolution  of  the  commission  adopted  April  24,  1907,  at  the 
one  hundred  and  twenty-fourth  meeting,  is  quoted  in  full,  supra. 
This  resolution  was  interpreted  by  a  resolution  adopted  by  the  com- 
mission September  5,  1908,  at  its  one  hundred  and  forty-sixth  meet- 
ing, excerpts  of  which  are  quoted  above  and  which  in  full  is  as 
follows : 

"Whereas  the  Isthmian  Canal  Commission  will  destroy  certain 
portions  of  the  present  track  of  the  Panama  Railroad  Co.  across  the 
Isthmus:  and  wnereas  the  Isthmian  Canal  Commission  did,  by  reso- 
lution adopted  at  the  one  hundred  and  twenty-fourth  meeting^  held 
on  April  24,  1907,  provide  for  reimbursing  the  Panama  Railroad 
Co.  for  expenditures  incurred  by  that  company  on  account  of  the 
relocation  of  the  railroad  and  its  terminals;  and  whereas  it  is  deemed 
necessary  to  interpret  said  resolution  and  provide  for  continuing 
the  work  and  for  making  payments  therefor  from  the  appropriations 
made  by  the  act  of  Congress  of  May  27,  1908,  and  from  future 
appropriations — 

^^ Resolved^  1.  That  the  relocation  of  the  Panama  Railroad  shall  be 
completed  without  profit  either  to  the  Panama  Railroad  Co.  or  to 
the  Isthmian  Canal  Commission,  so  far  as  that  may  be  practicable. 

"2.  That,  wherever  practicable,  the  Isthmian  Canal  Commission 
shall  furnish  the  materials  to  be  applied  in  the  relocation  of  the 
railroad. 

"3.  That  for  material  furnished  by  the  Panama  Railroad  Co., 
other  than  rails  and  ties,  the  Isthmian  Canal  Commission  shall  pay 
the  cost  of  such  material  to  the  Panama  Railroad  Co.,  c.  i.  f.  Colon, 
Cristobal,  or  La  Boca,  plus  10  per  cent  to  cover  all  incidental  ex- 
penses incurred  prior  to  the  shipment  of  the  material  to  the  work, 
including  the  cost  of  handling. 
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"4.  That  for  rails  and  ties  furnished  by  the  Panama  Bailroad  Co. 
the  Isthmian  Canal  Commission  shall  pay  the  cost  to  the  Panama 
Bailroad  Co.  c.  k  f .  Colon,  Cristobal,  or  La  Boca,  plus  5  per  cent. 

"5.  That  for  Jabor  furnished  by  the  Panama  Railroad  Co.  the 
Isthmian  Canal  Commission  shall  pay  the  actual  pay-roll  cost,  plus 
10  per  cent  to  cover  the  cost  of  tools,  clerk  hire,  and  superintendence 
not  attached  locally  to  the  work. 

"6.  That  for  engine  service  furnished  by  the  Panama  Eailroad 
Co.  the  Isthmian  Canal  Commission  shall  pay,  in  addition  to  the 
labor  cost  of  engine  crews,  plus  10  per  cent,  an  additional  charge 
of  $2.50  per  working  hour  for  each  engine,  to  cover  the  cost  of  re- 
pairs, fuel,  oil,  talloWj  waste,  locomotive  supplies,  and  depreciation. 
"  i.  That  the  Isthmian  Canal  Commission  shall  make  no  payment 
to  the  Panama  Railroad  Co.  for  the  use  of  such  of  the  company's 
plant  ordinarily  required  in  the  operation  of  the  railroad  which  may 
be  available  for  use  in  the  work  of  relocation,  but  the  Isthmian  Canal 
Commission  shall  assume  the  cost  of  maintaining  such  plant. 

**  8.  That  the  cost  of  transporting  employees  and  material  used  in 
the  relocation  of  the  railroad  shall  be  borne  by  the  Isthmian  Canal 
Commission,  and  the  lump  sums  paid  by  the  Isthmian  Canal  Commis- 
sion each  month  to  the  Panama  Railroad  Co.  on  account  of  the 
transportation  of  the  commission's  employees  and  freight,  shall  be 
increased  from  time  to  time  to  cover  the  approximate  cost  of  similar 
transportation  required  in  the  relocation  or  the  railroad. 

"  9.  That  as  completed  sections  of  the  relocated  line  of  the  railroad 
are  put  into  continuous  and  permanent  operation  as  a  part  of  the 
main  line  and  the  parallel  sections  of  the  old  line  are  no  longer  re- 
quired for  through  traffic,  such  completed  sections  shall  be  turned 
over  to  the  Panama  Railroad  Co.  and  the  formal  acceptance  of  the 
company  of  such  sections  of  the  relocated  line  shall  be  secured. 

"  10.  That  for  two  years  following  the  acceptance  by  the  Panama 
Railroad  Co.  of  any  completed  section  of  the  relocated  line,  the 
Isthmian  Canal  Commission  shall  bear  the  entire  cost  of  material 
expended  in  the  necessary  renewal  of  ballast,  ties,  or  rails,  and  that 
the  cost  of  all  other  items  incident  to  the  maintenance  of  the  section 
shall  be  borne  one-half  by  the  Isthmian  Canal  Commission  and  one- 
half  by  the  Panama  Railroad  Co. 

**  11.  That  whenever  a  section  of  the  relocated  line  shall  have  been 
accepted  by  the  Panama  Railroad  Co.,  the  material  in  the  parallel 
section  of  the  old  line,  including  rails,  ties,  buildings,  and  all  other 
material,  diall  become  the  property  of  the  Isthmian  Canal  Com- 
mission. 

**  12.  That  when  the  terms  of  this  resolution  shall  have  been  ac- 
cepted by  the  Panama  Railroad  Co.,  if  any  question  shall  arise  in- 
volving its  interpretation,  the  decision  of  the  chairman  of  the  Isth- 
mian Canal  Commission  shall  be  final." 

By  this  resolution  the  commission  agreed  to  pay  the  railroad  com- 
pany for  material  and  labor  furnished  in  relocating  the  lines  of  the 
company,  the  payment  for  labor  being  based  upon  the  actual  pay-roll 
cost,  but  I  find  nothing  in  it  requiring  the  Government  to  reimburse 
the  railroad  company  for  any  damages  the  company  may  be  required 
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to  pay,  or  may  agree  to  pay,  its  employees  for  injuries  sustained  by 
them  through  the  company's  negligence. 

The  Panama  Railroad  Co.,  though  owned  by  the  Government,  is  a 
corporation  organized  under  the  laws  of  the  State  of  New  York  and 
"  the  Isthmian  Canal  Commission  avails  itself  of  the  services  of  the 
railroad  and  steamship  line,  but  deals  with  the  corporation  as  a 
separate  and  independent  entity,  and  pays  for  its  services  as  would 
a  private  individual."  (See  25  Op.  Att.  Gen.,  466.)  Its  accounts 
are  not  settled  at  the  Treasury. 

As  a  common  carrier  on  the  Canal  Zone,  it  expressly  comes  within 
the  provisions  of  the  employer's  liability  acts  of  Congress  (sec.  2 
of  the  act  of  Apr.  22,  1908,  35  Stat.,  65,  and  act  of  Apr.  5,  1910,  36 
Stat.,  291)  with  respect  to  damages  incurred  by  its  employees  be- 
cause of  personal  injuries  sustained.  The  United  States,  however, 
can  not  be  sued  for  such  damages,  which  sound  in  tort,  without  ex- 
press consent  given  by  Congress.  {Bighy  v.  Undted  States^  188  U.  S., 
400.) 

Congress  by  what  is  commonly  known  as  the  compensation  for 
injuries  act  of  May  30,  1908  (35  Stat.,  556)  has  granted  to  certain 
injured  employees  right  to  compensation  when  coming  within  its 
terms,  and  where  the  injury  did  not  result  in  death  has  limited 
the  amount  to  be  paid  to  the  amount  that  the  employee  would  have 
received  for  one  year  if  he  had  continued  to  be  employed.  By  the 
act  of  March  4,  1911  (36  Stat.,  1452),  the  benefits  of  the  act  of  May 
30, 1908,  were  extended  to  include  "  all  employees  under  the  Isthmian 
Canal  Commission."    (See  also  act  of  Feb.  24, 1909,  35  Stat.,  645.) 

The  only  act  where  Congress  has  made  any  provision  for  paying 
compensation  to  employees  of  the  Panama  Railroad  for  injuries  sus- 
tained in  the  course  of  their  employment  is  the  "Panama  Canal 
act"  of  August  24,  1912  (37  Stat.,  563),  which  provides: 

"  The  President  shall  provide  a  method  for  the  determination  and 
adjustment  of  all  claims  arising  out  of  personal  injuries  to  employees 
thereafter  occurring  while  directly  engaged  in  actual  work  in  connec- 
tion with  the  construction,  maintenance,  operation,  or  sanitation  of 
the  canal  or  of  the  Panama  Railroad,  or  of  any  auxiliary  canals, 
locks,  or  other  works  necessary  and  convenient  for  the  construction, 
maintenance,  operation,  or  sanitation  of  the  canal,  whether  such  in- 
juries result  in  death  or  not,  and  prescribe  a  schedule  of  compensa- 
tion therefor,  and  may  revise  and  modify  such  method  and  schedule 
at  any  time ;  and  such  claims,  to  the  extent  they  shall  be  allowed  on 
such  adjustment,  if  allowed  at  all,  shall  be  paid  out  of  the  moneys 
hereafter  appropriated  for  that  purpose  or  out  of  tJie  funds  of  the 
Panama  Railroad  Co,,  if  said  company  was  responsible  for  said  in- 
jury^ as  the  case  may  require." 

It  is  noted  that  the  head  of  the  department  of  law  of  the  com- 
mission in  connection  with  the  case  of  the  employee  Leon  Jean  states 
that  he  calculates  "  that  $1,800  is  about  the  same  that  he  would  be 
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entitled  to  if  the  operation  of  the  recent  compensation  act  had  not 
been  suspended/' 

In  connection  with  the  case  of  the  employee  Huff  the  head  of  the 
department  of  law  states  (his  letter  of  Mar.  28, 1913,  to  you)  that: 

"If  the  Executive  order  promulgated  by  President  Taft,  establish- 
ing a  schedule  of  injury  compensation  for  the  employees  of  the 
commission  and  the  Panama  Railroad  Co.,  were  applied  to  Mr.  Huff's 
case,  he  would  be  entitled  to  compensation,  beyond  doubt,  under  the 
circumstances  of  his  case." 

The  act  of  August  24,  1912,  has  no  application  to  the  case  of  these 
employees ;  for  the  schedule  of  injury  compensation  which  the  Presi- 
dent was  therein  authorized  to  prescribe  was  expressly  limited  by 
the  act  itself  to  th^  adjustment  of  "  claims  arising  out  of  personal 
injuries  to  employees  thereafter  occurring."  The  act  did  not  become 
a  law  until  August  24,  1912,  and  these  employees  were  injured  on 
March  28,  1912,  and  December  5,  1911,  respectively,  and  their  cases 
do  not  come  within  the  terms  of  the  act  nor  of  any  schedule  that 
might  be  prescribed  thereunder. 

The  resolution  of  the  commission  adopted  at  the  one  hundred  and 
forty-sixth  meeting,  above  quoted,  is  not  to  be  viewed  as  giving  to 
the  Panama  Railroad  Co.  any  right  to  reimbursement  for  expendi- 
tures which  could  not  be  made  the  basis  of  a  legal  charge  against  the 
United  States.  As  has  been  shown,  the  commission  itself  has  no  right 
to  compromise  and  pay  out  of  public  funds  such  damages,  even  to  its 
own  employees.  The  Government,  though  under  no  liability  in  an 
action  at  law  for  such  damages  {Bighy  v.  United  States^  188  U.  S., 
400),  has  expressly  limited  by  acts  of  Congress,  above  set  forth,  the 
compensation  that  may  be  paid  in  the  nature  of  a  gratuity  for  injuries 
suffered  by  its  employees. 

The  Panama  Railroad  could  not,  by  virtue  of  an  agreement  with 
the  commission,  acquire  any  greater  right  for  its  employees  to  be 
paid  public  funds  as  damages  for  personal  injuries  than  the  com- 
mission could  give  to  its  own  employees. 

A  charge  upon  the  public  funds  involving  a  payment  that  would 
be  illegal  if  made  directly  can  not  be  made  legal  by  the  indirect 
method  of  reimbursement. 

The  question  submitted  is  answered  in  the  negative. 


PAT  OP  OOyE&HMEHT  EXPLOTEX. 

A  GoYemment  employee  entering  on  duty  on  the  last  day  of  a  31-day  month 
can  not  lawfuUy  be  paid  for  servlcefl  rendered  on  that  day. 

ComptroUer  Dofwaey  to  the  Attorney  General,  September  18,  1913: 
I  have  received  your  letter  of  the  5th  instant,  as  follows : 

"Under  date  of  July  31,  1913,  Miss  Marguerite  R.  Ruppel,  being 
first  duly  appointed,  entered  upon  duty  as  a  clerk  in  the  bureau  of 
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investigation  of  this  department  at  a  monthly  compensation  of  $75. 
Her  appointment,  a  copy  of  which  is  attached  hereto,  was  for  a  new 
and  temporary  position  under  and  by  virtue  of  the  provisions  of 
the  lump-sum  appropriation  'Detection  and  prosecution  of  crimes.' 
She  did  not  sucx^eed  any  other  employee,  consequently  no  payment 
exhausting  all  or  any  part  of  the  monthly  compensation  appertain- 
ing to  that  position  could  have  been  made  to  any  other.  The  need  for 
her  services  at  the  time  of  her  appointment  was  urgent. 

"Section  6  of  the  sundry  civil  appropriation  act  of  June  30, 
1906  (34  Stat,  763),  provides  that  in  the  computation  of  annual  and 
monthly  compensation  each  month  shall  be  held  to  consist  of  30 
days  without  regard  to  the  actual  number  of  days  in  it,  and  that : 

"  'Any  person  entering  the  service  of  the  United  States  during  a 
81-day  month  and  serving  until  the  end  thereof  shall  be  entitled 
to  pay  for  that  month  from  the  date  of  entry  to  the  thirtieth  day 
of  said  month,  both  days  inclusive ;  and  any  person  entering  said 
service  durinff  the  month  of  February  and  serving  until  the  end 
thereof  diall  be  entitled  to  one  month's  pay,  less  as  many  thirtieths 
thereof  as  there  were  days  elapsed  prior  to  date  of  entry:  Provided^ 
That  for  one  day's  unauthorized  aosence  on  the  thirty-first  day  of 
any  calendar  month  one  day's  pay  shall  be  forfeited.' 

"  Miss  Ruppel  worked  on  tne  31st  day  of  July,  as  above  stated, 
and  no  part  of  the  monthly  salary  coupled  with  her  position 
had  been  theretofore  earned  or  paid  out  to  any  one,  and  the  question, 
as  to  which  a  decision  is  respectfully  requested,  is  whether  or  not, 
under  the  circumstances  herein  narrated,  Miss  Ruppel  can  be  com- 
pensated for  services  rendered  by  her  on  the  31st  day  of  July,  1913 ; 
m  other  words,  does  the  law  prohibit  the  payment  of  one-thirtieth  of 
a  month's  compensation  to  an  employee  who  performs  work  in  a  31- 
dav  month  only  upon  the  31st  day  thereof? 

"  The  statute  makes  provision  for  the  payment  to  a  person  who 
enters  the  service  of  the  United  States  during  a  31-day  month  of 
compensation  for  and  from  the  date  of  entry  to  and  including  the 
30th  day  of  that  month,  but  its  very  silence  on  the  question  of  an 
entry  on  the  31st  day  of  a  month  is  believed  to  be  evidence  that  pay- 
ment as  for  a  day's  work  in  such  a  case  was  not  intended  to  be 
denied." 

In  addition  to  the  provision  which  you  quote  the  section  contains 
the  following: 

"  For  the  purpose  of  computing  such  compensation  and  for  com- 
puting time  for  services  rendered  during  a  fractional  part  of  a  month 
m  connection  with  annual  or  monthly  compensation,  each  and  every 
month  shall  be  held  to  consist  of  30  days,  without  regard  to  the  ac- 
tual number  of  days  in  any  calendar  month,  thus  excluding  tJie  Slst 
of  any  calendar  month  from  the  computation^  and  treating  February 
as  if  it  actually  had  30  days." 

This  oflSce  has  held  that  in  making  payment  of  annual  or  monthly 
compensation  to  persons  entering  the  service  during  a  31 -day  month, 
the  31st  day  must  be  excluded  from  the  computation,  whether  entry 
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upon  duty  be  upon  the  31st  or  upon  a  prior  day  within  the  month. 
(13  Comp.  Dec,  64  and  75.) 

This  is  a  correct  interpretation  of  the  statute,  and  it  follows  that  no 
payment  may  lawfully  be  made  to  Miss  Ruppel  for  her  service  on 
July  31, 1913. 


LAHB-Q&AKT  DEDtTCTIOH— TEAHSPOBTATIOIT  07  ATTERDAHT  OP  PBEIQET. 

The  transportation  of  an  attendant  of  animals  shipped  by  the  Government  is 
incident  to  the  shipment  of  the  animals,  and,  accordingly,  the  charges  for 
his  transportation  mast  be  established  via  the  route  over  which  the  freight 
rates  for  the  animals  are  established. 

Where  the  Goyemment  transports  public  animals,  accompanied  by  an  attend- 
ant, over  a  route  which  has  agreed  to  accept  for  the  transportation,  "  the 
lowest  net  rates  lawfully  available  as  derived  through  deductions  account 
of  land-grant  distances  from  a  lawful  rate  *  *  *  applying  from  point 
of  origin  to  destination  at  time  of  movement,"  the  entire  cost  to  the  Govern- 
ment is  the  cost  by  the  route  of  longest  land  grant  by  which  the  rate 
appUcable  to  the  animals  and  attendant  is  to  be  determined. 

Decision  by  ComptroUer  Downey,  September  12,  1913: 

The  Galveston,  Harrisburg  &  San  Antonio  Railway  Co.  applied 
August  5,  1913,  for  a  revision  of  the  action  of  the  Auditor  for  the 
War  Department  in  disallowing  $19.03  by  settlement  No.  19083, 
dated  June  12,  1913,  on  its  claim  for  $42.49  for  the  transportation 
per  request  164620,  July  15,  1911,  of  an  attendant  in  charge  of  three 
horses  shipped  by  bill  of  lading  No.  3,  El  Paso,  Tex.,  to  Washington, 
D.  C. 

The  reason  for  the  auditor's  action  is  stated  as  follows : 

"The  issuance  of  the  transportation  request  was  incident  to  the 
shipment  of  the  horses;  that  is,  the  transportation  request  would  not 
have  been  issued  had  it  not  been  for  ^e  transportation  of  these 
animals.  Therefore,  the  transportation  charges  of  the  attendant  is 
allowed  via  the  route  over  which  the  freight  rates  were  established, 
i.  e.,  on  basis  of  local  rate  to  Cairo,  the  attendant  being  entitled  to 
free  transportation  east  thereof,  as  the  oi&cial  classification  authorizes 
carrying  attendant  free. 

"  The  rate  from  El  Paso  to  Cairo  is  $34.75.  The  net  rate  is  estab- 
lished on  pro  rata  per  rate  basis  over  Texarkana  using  $24.85  and 
$12.10  as  factors  produces  $11.38  Texarkana  to  Cairo,  which  is  sub- 
ject to  99.247  per  cent  free  land-grant  deduction,  or  $11.29.  This 
amount  deducted  from  through  rate  $34.75  leaves  $23.46  net  El  Paso 
to  Cairo  payable  for  this  service." 

The  company  now  claims  an  additional  allowance  of  $6.75  as 
follows : 

"It  develops  that  under  the  tariff  free  transportation  is  allowed  to 
attendant  east  of  New  Orleans,  and  therefore  our  bill  should  have 
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been  for  amount  of  $80.21,  net  cash  fare  from  El  Paso  to  New  Orleans 
in  July,  1911,  established  as  per  following  formula: 


%Mb  for  oonstnietion  of  rate. 

Roat«dvla- 

Oramnte. 

Nat  pro- 
portion. 

fFort  Wortli 

14.97 
$.2S 
7.41 
l.« 
3.» 
4.31 

14.97 

Oot  25  omtM  md  proportion  61^215-293-394 

Ti^xarkana . 

5.26 

miles,  amount  east  Memphis  proportion 
ia6-14*-aPmUM.wpmpornnn€>d  98  ts.  50 
miks. 

If^mr^tflff 

&.U 

2.30 

r<»intti 

1.45 

lf«riHifln 

1.93 

1.98 

V^nvOmlam 

4.31 

37.25 

7.04 

3a  21 

'^  It  will  be  noted  that  the  Auditor  for  the  War  Department  states 
that  as  issuing  of  the  transportation  request  was  incident  to  shipment 
of  horses  the  transportation  charges  of  the  attendant  ^ould  be  estab- 
lished via  the  route  over  which  the  freight  rates  are  established; 
that  the  freight  rates  being  established  through  Cairo  and  free  trans- 

e)rtation  allowed  east  of  the  Mississippi  Siv^,  the  net  charge  from 
1  Paso  to  New  Orleans  should  be  the  charge  from  El  Paso  to  Cairo. 

"We  disagree  with  the  Auditor  for  the  War  Department  in  that 
there  is  no  authority  for  establishing  the  value  of  transportation  be- 
tween El  Paso  and  New  Orleans  on  any  other  basis  than  tariff  rate 
applicable  between  El  Paso  and  New  Orleans,  less  lawful  land  grant 
deductions,  which  amount  is  $30.21.  While  it  is  true  that  net  mifitary 
rates  on  freight  business  via  Cairo  are  equalized  by  other  routes, 
passenger  equalization  notice,  general  excep4;ions,  paragraph  D,  pro- 
vides as  follows: 

^^^Net  fares  established  via  land  grant  lines  through  Cairo  and 
Poplar  Bluff  will  not  be  equalized  by  other  routes.' 

"While  Auditor  for  the  War  Department  is  apparently  aware  of 
this  provision  he  seems  to  hold  that  as  the  transportation  of  the 
attendant  is  incident  to  the  movement  of  the  shipment  of  horses  that 
the  whole  movement,  including  the  transportation  of  the  attendant, 
should  be  considered  a  freight  movement  to  the  extent  that  the 
freight  equalization  agreement  would  be  applicable  in  establishing 
the  passenger  fare. 

"This,  we  believe,  to  be  an  erroneous  view  in  that  the  attendant 
was  carried  on  a  regular  ticket,  not  on  a  freight  W/B,  and  that  tiie 
fare  of  the  attendant  is  authorized  by  passenger  tariff,  not  by  frei^t 
tariff,  and  the  mere  fact  that  the  passenger  attended  the  stock,  which 
was  a  freight  movement,  does  not  transform  the  transportation  of 
the  attendant  into  a  freight  movement  to  the  extent  that  freight- 
equalization  agreement  would  be  applicable  in  establishing  the  at- 
tendant's fare. 

"Mr.  Adams,  chief  statistician  for  the  Interstate  Commerce  Com- 
mission, has  recognized  the  fact  that  an  attendant  in  charge  of  live 
stock  or  perishable  goods  does  not  lose  his  identity  as  a  passenger  in 
that  in  the  classification  of  receipts  he  has  provided  that  fare  or  such 
attendants  is  revenue  properly  creditable  to  'Passenger  revenue.'" 

The  railroad  companies  require  an  attendant  to  accompany  horses 
to  care  for  them  en  route  and  in  some  cases  furnish  his  transportation 
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freet  Where  a  charge  is  made  for  his  transportation  the  said  amount 
must  necessarily  be  added  to  the  charges  directly  assessed  for  the 
transportation  of  the  horses  to  make  the  total  cost  of  said  transpor- 
tation. 

The  route  of  the  attendant  is  not  his  route  as  a  passenger  but  as 
an  attendant  of  freight,  and  even  though  the  revenue  derived  there- 
from is  "Passenger  revenue"  for  the  railroad  company  the  cost  is, 
for  the  shipper,  incidental  to  and  a  part  of  the  cost  of  the  transpor- 
tation of  his  horses. 

The  Government  is  entitled  by  law  to  reduced  rates  for  transpor- 
tation over  certain  land-grant  roads  and  the  routes  involving  trans- 
portation over  said  roads  therefore  would  be  the  ones  usually  adopted 
by  the  Government  for  its  transportation. 

In  order  to  secure  a  share  of  the  said  business  the  other  railroads 
generally  have  agreed  to  accept  for  the  transportation*  rendered  the 
Government  the  same  net  rates  as  would  apply  over  the  route  of 
longest  land  grant 

The  GoYernment  in  transporting  the  aforesaid  horses  selected  a 
route  which  has  agreed  to  accept  therefor  "  the  lowest  net  rates  law- 
fully available  as  derived  through  deductions  account  of  land-grant 
distance  from  a  lawful  rate  filed  with  the  Interstate  Commerce 
Commission  applying  from  point  of  origin  to  destination  at  time  of 
movement." 

In  accordance  with  said  agreement  the  transportation  of  the  horses 
referred  to  with  the  attendant  was  furnished  from  El  Paso,  Tex.,  to 
Washington,  D.  C,  by  New  Orleans. 

The  entire  cost  to  the  tJnited  States  of  said  transportation  is  the 
cost  by  the  route  of  longest  land  grant  by  which  the  rate  applicable 
for  the  horses  and  the  attendant  required  to  accompany  them  is  to 
be  determined. 

The  case  under  consideraticm  having  been  settled  by  the  auditor 
in  accordance  with  the  principles  herein  expressed,  his  action  is 
aflirmed. 


nntlSBICTIOV  07  tee  COXPTEOLLEE  07  THE  TBEASTTBY  OVEB  AH  ITEX 
SirBPZirPED  BY  AH  AVBITOB  IH  THE  SETTLEXEHT  07  AH  ACCOXTHT. 

The  Comptroller  of  the  Treasury  has  no  jurisdiction  over  an  Item  suspended 
by  an  auditor  In  the  settlement  of  an  account  of  which  no  final  settlement 
has  been  made  by  the  auditor,  even  though  the  auditor  has  advised  the 
claimant  that  the  Item  will  be  disallowed,  said  Item  being,  until  such  final 
settlement  has  been  made,  within  the  exclusive  jurisdiction  of  the  auditor. 

OoBptroUer  Downey  to  the  United  States  Express  Company,  September  13,  1918: 

I  have  received  your  letter  of  September  6,  1913,  in  regard  to  your 

daim  for  $3.60  for  a  shipment  in  May,  1913,  from  New  York,  N.  Y^ 
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to  Washington,  D.  C.,  on  which  the  Auditor  for  the  Treasury  Depart- 
ment allowed  you  55  cents,  per  certificate  34217,  August  15,  1913. 
The  difference,  $2.95,  was  at  that  time  suspended  by  the  auditor, 
who,  per  letter  of  August  21,  1913,  notified  you  that  the  same  was 
disallowed. 

Your  application  for  a  revision  of  the  auditor's  action  and  authori- 
zation for  the  allowance  of  the  said  $2.95  can  not  be  entertained  by 
this  office. 

In  the  first  place,  the  said  amount  was  suspended  by  the  auditor 
when  he  certified  the  b,alance  of  55  cents  due,  per  certificate  34217 
supra. 

The  auditor  is  authorized  by  law  (28  Stat.,  208)  to  suspend  "  items 
in  an  account  in  order  to  obtain  further  evidence  or  explanations 
necessary  to  their  settlement." 

The  suspended  items  are  within  the  jurisdiction  of  the  auditor  and 
not  until  they  are  finally  settled  by  the  auditor  can  a  revision  by  the 
Comptroller  be  obtained. 

The  auditor's  notice  of  a  disallowance  of  an  item  is  not  a  settlement 
thereof,  as  the  law  provides  (sec.  7  of  the  act  of  July  31,  1894,  28 
Stat.,  206,  207)  that  the  auditors  (except  the  Auditor  for  the  Post 
Office  Department)  shall  certify  the  balances  arising  on  the  settle- 
ment of  accounts  to  the  Division  of  Bookkeeping  and  Warrants 
(Office  of  the  Secretary  of  the  Treasury),  and  said  balances  (sec.  8 
of  the  same  act)  are  final  and  conclusive  upon  the  executive  branch 
of  the  Government  unless  revised  by  the  Comptroller  as  therein  pro- 
vided. The  Comptroller  has  no  jurisdiction  over  said  account  until 
certified  as  provided  by  law. 

The  Comptroller  therefore  has  no  jurisdiction  to  take  any  action 
upon  the  notice  of  disallowance  conveyed  to  you  by  the  auditor's 
letter,  supra^  and  there  appears  to  have  been  no  certification  of  the 
account  since  settlement  34217,  supra^  wherein  the  item  under  con- 
sideration was  merely  suspended. 

The  auditor  therefore  has  jurisdiction  to  reconsider  his  action  as 
indicated  in  his  letter  of  August  21, 1913,  supra^  notifying  you  of  the 
disallowance  of  said  item. 

Your  claim  for  the  allowance  of  said  item  with  the  evidence  in 
support  thereof  should  be  presented  to  the  auditor  for  his  considera- 
tion, and  when  he  shall  have  finally  acted  thereon  and  certified  his 
finding  to  the  Division  of  Bookkeeping  and  Warrants,  this  office  will 
have  jurisdiction  to  revise  the  same  as  authorized  by  section  8  of 
the  act  of  July  31, 1894  (28  Stat,  207,  208). 

Your  application  for  revision  at  the  present  time  is  therefore  dis- 
missed. 
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COFSTBTTCTIYE  ABEOGAXION  OF  CONTBACT  BY  THE  QOVEBNlCEirr. 

Where  the  Govemment,  for  its  own  convenience  and  in  its  own  interest,  takes 
charge  of  work  being  done  by  a  contractor,  before  the  contractor  is  in  de- 
fault, such  action  is  an  abrogation  of  tbe  contract  by  the  Goyemment,  an 
acceptance  on  its  part,  as  satisfactory,  of  all  work  theretofore  done  by  the 
contractor  nnder  the  contract,  and  an  assumption  by  the  Government  of 
responsibility  for  the  proper  completion  of  the  work.  Under  such  circum- 
stances the  contractor  is  entitled  to  payment  at  contract  rates  for  all  work 
done  before  the  abrogation  of  the  contract  and  at  market  rates  for  all  work 
done  thereafter. 

Assistant  ComptToUer  Warwick  to  the  Secretary  of  War,  September  16,  191S: 

By  your  authority,  the  Chief  of  Engineers,  United  States  Army, 
August  9,  1913,  requested  my  decision  as  to  the  proper  balance,  if 
any,  due  and  payable  to  Roach,  Stansell  &  Co.  under  the  terms  of 
three  emergency  contracts  dated  July  31,  1912,  for  the  construction 
of  three  sections  of  the  Beulah,  Miss.,  levee  loop. 

The  work  of  rebuilding  the  Beulah  levee  was  authorized  by  joint 
resolution  of  Congress  approved  April  30,  1912  (37  Stat.,  633),  and, 
after  a  failure  to  secure  satisfactory  proposals  as  a  result  of  adver- 
tisements, the  work  was  let,  in  seven  sections,  under  seven  emergency 
contracts.  By  the  terms  of  three  of  said  emergency  contracts,  each 
dated  July  31, 1912,  Roach,  Stansell  &  Co.,  a  partnership,  hereinafter 
referred  to  as  "the  contractors,''  undertook  and  agreed  to  furnish 
all  the  labor  and  materials  required  and  to  construct  and  complete 
by  "  not  later  than  January  31, 1913,"  sections  1,  2,  and  6  of  said  work, 
each  estimated  to  require  the  placing  of  about  100,000  cubic  yards  of 
materials,  at  a  price  of  30  cents  per  cubic  yard  for  the  materials 
placed,  such  price  to  include  the  cost  of  clearing  site,  making  proper 
foundation,  and  all  other  work  incident  to  the  building  of  said  sec- 
tions of  the  levee  in  accordance  with  the  plans  and  specifications. 

Paragraph  26  of  the  specifications  attached  to  each  of  said  con- 
tracts provided : 

"26.  Working  force. — ^If  at  any  time  after  the  date  fixed  for  be- 
ginning the  work  it  shall  be  found  that  operations,  in  the  opinion  of 
the  contracting  oflScer,  are  not  being  earned  on  at  a  rate  wnich  will 
enable  the  work  to  be  completed  within  the  time  stipulated  in  the 
contract,  the  contracting  officer  shall  have  the*power,  after  due  notice 
in  writing  to  the  contractor,  to  employ  such  additional  plant  or  labor 
and  to  purchase  such  material  as  may  be  necessary  to  insure  the 
proper  completion  of  the  work  within  the  time  specified,  and  any 
excess  cost  thereof  over  what  the  work  would  have  cost  at  the  con- 
tract rate  shall  become  a  char^  against  any  sums  due  or  to  become 
due  the  contractor.  This  provision,  however,  shall  not  be  construed 
to  affect  the  right  of  the  United  States  to  annul  the  contract" 

Article  5  of  each  of  said  contracts  further  provided : 

"5.  If  the  contractor  shall  delav  or  fail  to  commence  with  the 
delivery  of  the  material  or  the  performance  of  the  work  as  specified 
herein,  or  shall,  in  the  judgment  of  the  contracting  officer,  fail  to 
prosecute  faithruUy  and  diligently  the  work  in  accordance  with  the 
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specifications  and  requirements  of  this  contract,  then,  in  either  ease, 
the  contracting  officer  shall  have  the  power,  with  the  sanction  of  the 
Chief  of  Engineers,  to  annul  this  contract  by  giving  notice  in  writing 
to  that  effect  to  the  contractor,  and  upon  the  giving  of  such  notice 
all  payments  to  the  contractor  under  this  contract  shall  cease,  and 
all  money  or  reserved  percentage  due  or  to  become  due  thereunder 
shall  be  retained  by  the  United  States  until  the  final  completion  and 
acceptance  of  the  work  herein  stipulated  to  be  done ;  and  the  United 
States  shall  have  the  right  to  recover  from  the  contractor  whatever 
sums  may  be  expended  by  the  United  States  in  completing  the  said 
contract  in  excess  of  the  price  herein  stipulated  to  he  paid  the  con- 
tractor for  completing  the  same,  and  also  all  cost  of  inspection  and 
superintendence,  including  all  necessary  traveling  expenses  connected 
therewith  incurred  by  the  United  States  in  excess  of  those  payable  by 
the  United  States  during  the  period  herein  allowed  for  the  comple- 
tion of  the  contract  by  the  contractor;  and  the  contracting  officer 
may  deduct  all  the  above-mentioned  sums  out  of  or  from  the  money 
or  reserved  percentage  retained  as  aforesaid;  and  upon  the  giving 
of  the  said  notice  the  contracting  officer  shall  be  authorized  to  pro- 
ceed to  secure  the  performance  or  the  work  or  delivery  of  the  mate- 
rials, by  contract  or  otherwise,  in  accordance  with  law.'' 

Article  6  of  said  contracts  provided,  in  the  event  of  the  contractor's 
failure  to  prosecute  the  work  "  so  as  to  complete  the  same  within  the 
time  agreed  upon,"  that  in  lieu  of  annulling  the  contract  the  con- 
tracting officer  might,  with  the  prior  sanction  of  the  Chief  of  En- 
gineers, waive  the  time  limit  and  permit  the  contractors  to  complete 
the  work  within  a  reasonable  time,  charging  them  with  the  actual 
cost  of  inspection,  etc.,  incurred  after  expiration  of  contract  time, 
with  the  proviso — 

"  That  no  charge  for  inspection  and  superintendence  shall  be  made 
for  such  period  after  the  date  of  expiration  of  this  contract  as  in  the 
judgment  of  the  contracting  officer,  approved  by  the  Chief  of  En- 
gineers, shall  equal  the  time  which  shall  have  been  lost  *  *  *  mi 
account  of  unusual  freshets,  ice,  rainfall,  or  other  abnormal  force  or 
violence  of  the  elements    *    *    *." 

Other  material  paragraphs  of  the  specifications  were  as  follows : 

"  16.  Payments. — Payments  will  be  made  monthly  on  estimates  of 
levee  work  fully  completed,  except  dressing,  sodding,  and  timber 
felling.  Should  exceptional  circumstances  render  it  in  his  opinion 
advisable,  the  contracting  officer  may  make  such  partial  payments  for 
incomplete  embankments  as  he  deems  proper.  A  percentage  of  ten 
(10)  per  centum  will  be  reserved  from  each  payment  until  all  the 
levee  work  contracted  for  has  been  fully  completed  and  accepted. 

"  17.  Accevtance  of  work, — Continuous  lengths  of  levee  of  one  thou- 
sand (1,000)  linear  feet  will  be  accepted  by  the  contractingoffioer 
when  fully  and  completely  finished,  except  timber  felling.  The  in- 
tention of  this  paragraph  is  that  in  case  of  damage  or  destruction 
of  such  lengths  as  have  been  accepted,  such  loss  falls  on  the  United 
States  and  not  upon  the  contractor.  It  is  to  be  understood  that  por- 
tions of  levee  upon  which  payments  have  been  made,  but  which  have 
not  been  accepted  as  herein  provided  shall,  if  damaged  or  destroyed, 
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be  repaired  or  replaced  by  the  contractor  at  his  own  expense.  Re- 
tained percentage  upon  accepted  work  will  not  be  paid  to  the  con- 
tractor until  the  satisfactory  completion. and  final  acceptance  of  the 
entire  contract." 

Work  was  begun  on  sections  1  and  2  on  August  9, 1912,  and  on  sec- 
tion 6  on  September  5, 1912.  The  contracting  officer  appears  to  have 
kept^  at  all  times,  a  close  watch  on  the  progress  of  the  work,  for  on 
August  12,  1912,  he  advised  the  contractors  that  in  order  for  them  to 
complete  their  work  in  the  time  agreed  it  would  be  necessary  for 
them  to  ^^  have  at  least  43  teams  on  each  of  these  works  at  once,'^  and 
on  September  5, 1912,  he  asked  them  to  put  on  by  September  16,  "  52 
teams  in  addition  to  the  52  teams  on  the  work  September  1."  These 
directions  contractors  promised  to  comply  with,  but  from  September 
16  to  September  30  the  maximum  number  of  teams  on  the  work  was 
87.  Further  progress  on  the  work,  and  facts  out  of  which  arise  the 
question  submitted  for  decision,  are  shown  in  report  of  the  contract- 
ing officer  dated  August  27, 1913,  as  follows : 

"  From  October  16-30  the  maximum  number  of  teams  was  as  fol- 
lows: Sections  1  and  2,  at  work,  95  (including  two  traction  engines) ; 
available,  100;  section  6,  at  work,  62  (including  one  traction  engine) ; 
available,  65. 

"About  the  middle  of  December,  at  the  request  of  this  office,  the 
contractor  for  section  6  hired  the  teams,  completing  work  on  sections 
3  and  4,  so  that  from  December  16  to  31  the  maximum  number  of 
teams  at  work  on  section  6  was  109  (including  two  traction  en- 
gines), and  the  number  available  was  151.  At  this  time  especially 
and  throughout  the  season  the  contractor  was  not  able  to  keep  all  his 
teams  at  work,  due  to  shortage  of  labor. 

"  January  2,  1913,  the  following  letter  was  sent  the  contractor : 

" '  The  conditions  that  now  obtain  at  Lake  Beulah  and  that  will 
continue  until  after  the  completion  of  your  contract  make  it  abso- 
lutely necessary  that  one  of  yoxir  firm  remain  on  the  work  all  the 
time  to  supply  labor,  to  furnish  lumber  for  runways,  and  to  meet 
other  exigencies  as  they  arise.  The  necessity  for  immediate  action  on 
yourpart  is  imperative.' 

"  Tne  following  telegrams  were  sent : 

" '  From  Greenville,  Miss.,  January  7,  1913,  to  Boach,  Stansell  & 
Co.,  Memphis,  Tenn. : 

"  *  Have  just  inspected  Lake  Beulah  Crevasse  work.  Sixty  addi- 
tional teams  required  at  once.  In  addition,  the  other  forces  complet- 
ing their  work  in  the  next  few  days  should  be  hired  by  you.  If  satis- 
factory arrangements  are  not  made  in  five  days,  force  will  be  put  on 
by  Government.    Answer  Vicksburg.' 

"'From  Vicksburg,  Miss.,  January  10,  1913,  to  Roach,  Stansell  & 
Co.,  Memphis,  Tenn. : 

" '  What  arrangements  have  been  made  to  increase  force  on  Beulah 
contract?' 

^  Roach,  Stansell  &  Co.  replied  by  telegram  from  Memphis  Jan- 
nary  10, 1913 : 

"'  Dulaney  and  Mr.  Lawrence  have  been  at  Beulah  for  the  last  two 
or  three  days  and  report  25  additional  teams  moved  there  since  your 
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request  by  Wire.  They  also  report  it  is  impossible  for  the  teams  to  do 
anv  work,  owing  to  the  muddy  conditions. 

" '  From  Vicksburg,  Miss.,  January  11,  1913,  to  Roach,  Stansell  & 
Co.,  Memphis,  Tenn. : 

" '  Sixty  teams  must  be  placed  on  Beulah  work  at  once  in  addition 
to  twentv-five  moved  there  on  the  sixth.  You  must  provide  lumber 
for  plank  roads.  A  wheelbarrow  force  of  two  hundred  and  fifty  men 
must  be  put  to  work  by  you  within  five  days  to  work  when  teams 
can  not.  If  satisfactorv  arrangements  are  not  made  by  noon  Janu- 
ary thirteen,  force  will  be  hired  and  materials  purchased  by  Gov- 
ernment under  paragraph  twenty-six  of  specifications.  Work  must 
be  completed  within  time  limit  of  your  contracts.  Prompt  reply  re- 
quested.' 

"  On  January  10  it  became  evident  that  there  would  be  a  consid- 
erable flood  out  of  the  Ohio  River,  which  might  exceed  40  feet  at 
Arkansas  City.  This  height  would  overtop  the  bank  of  Lake  Beulah, 
where  the  low  places  had  been  raised  to  keep  out  a  water  to  that 
height.  The  following  instructions  were  sent  Mr.  C.  B.  Allen,  jr., 
inspector  in  local  charge  of  the  work,  Januarjr  10: 

"'Until  further  orders,  please  send  me  daily  reports  by  mail  of 
number  of  teams  at  work  on  uncompleted  stations  of  Beulah 
Crevasse  closure  and  the  condition  of  work  on  the  front  slope  of 
stations  2064-2066,  2066-2067,  2108-2109,  and  2111-2112. 

"'Use  every  endeavor  to  have  front  slope  put  up  high  enough  to 
keep  out  water  in  sight,  and  send  me  any  suggestions  as  to  any  in- 
crease in  force  or  materials  that  should  be  put  on  the  work  by  the 
contractors. 

" '  Roach  &  Stansell  were  ordered  to  increase  their  force  by  60 
teams  on  the  7th  and  to  retain  all  forces  on  other  sections  to  complete 
the  work  in  the  next  few  days. 

" '  Do  you  consider  a  wheelbarrow  force  necessary,  and  if  so,  how 
many  and  on  what  sections  ? ' 

"On  January  11  Mr.  Allen  was  furnished  copies  of  telegrams  of 
January  7-11  preceding,  with  the  following  additional  instructions: 

" '  If  the  60  additional  teams  are  not  on  the  work  on  the  13th  inst, 
report  that  fact  by  wire  to  this  office. 

'' '  If  the  contractor  does  not  hire  teams  finishing  work  on  other 
sections,  you  are  authorized  to  hire  them  at  any  reasonable  price,  re- 
porting your  action  to  this  office.  You  are  also  requested  to  hire  from 
Mr.  Swain  or  others  any  teams  that  they  may  be  able  to  move  on  the 
work  if  the  contractor  fails  to  furnish  the  60  teams  called  for,  and 
if  you  think  the  additional  teams  can  be  used.  Endeavor  to  have 
the  work  concentrated  on  the  low  sections  of  the  levee. 

" '  See  what  arrangements  can  be  made  for  hiring  a  wheelbarrow 
force  in  case  the  contractor  fails  to  do  so  in  the  time  limit  stated. 
Wire  or  write  this  office  any  recommendation  that  will  in  your 
opinion  expedite  the  work.' 

"  On  January  13  the  United  States  revetment  party  at  Greenville, 
Miss.,  and  one  at  Fitler,  Miss.,  were  ordered  to  sink  the  mats  under 
construction  and  proceed  to  Lake  Beulah  to  assist  in  completing  the 
levee.  The  first  party  commenced  work  on  the  levee  January  20  and 
the  second  January  23.  A  third  revetment  partv  from  the  first  and 
second  districts  commenced  work  January  23.  Each  party  had  from 
150  to  200  laborers. 
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"The  contractor  moved  an  additional  outfit  of  26  teams  on  the 
work  January  9,  and  a  second  outfit  of  25  teams  January  18.  This 
office  hired  an  outfit  of  23  teams  which  arrived  on  the  work  January 
23.  The  contractor  put  a  wheelbarrow  force  of  180  men  at  work  on 
Section  6  on  January  15,  and  from  that  date  to  the  time  of  the  break 
worked  a  force  of  n:om  109  to  589  men  per  day.  Work  was  con- 
tinued night  and  day  and  in  the  rain. 

"  The  nver  overtopped  the  lake  bank  and  water  came  against  the 
levee  January  18,  from  4  to  10  feet  deep  on  Section  6.  From  this 
time  on  the  low  places  in  ^his  section  were  raised  with  earth  obtained 
from  the  adjacent  new  levee  in  wheelbarrows  and  sacls,  with  ma- 
terial from  a  sand  bar  on  the  land  side  by  teams,  and  with  material 
barged  from  the  old  levee  spur.  The  gage  reading  at  the  mouth  of 
White  River  was  12.4  feet  on  January  7,  4.06  on  the  18th,  and  46.2 
on  the  25th^  when  the  crevasse  occurred. 

"  On  station  2109  none  of  the  base  has  been  put  in  and  very  little 
grubbing  ha<J  been  done.  The  ground  was  too  boggy  for  teams  to 
work  during  January.  Work  with  the  wheelbarrow  force  was  con- 
centrated on  this  station  and  three  sack  levees  were  built  across  it, 
ponding  the  water  between  them  and  keeping  the  head  on  each  about 
6  feet.  The  spaces  between  the  dams  were  being  filled  in  with  earth 
in  wheelbarrows.  On  the  morning  of  January  25  the  first  sack  levee 
commenced  to  settle  over  a  length  of  about  40  feet.  At  this  time  it 
was  about  18  feet  high  and  the  water  was  about  16  feet  deep  against 
it  Every  eflfort  was  made  to  keep  the  settling  portion  above  water, 
but  without  avail,  and  the  levee  crevassed  at  6.30  a.  m.,  January  26. 
Before  the  water  receded  the  crevasse  attained  a  width  of  about  900  feet. 

"The  following  table  shows  the  condition  of  the  work  on  De- 
cember 1  and  on  section  6  on  December  16 : 


8«otioQ. 

Yardage  in 
place. 

Yartiaeere- 
maizung. 

team  day. 

Teams 
available. 

Days  neces- 
sary to 
complete. 

land  2 

131,361 
64,406 
70,276 

58,206 
62,333 
56,463 

21.1 
20.5 
19.6 

97 
64 
126 

28 

« 

6(D«c.l6)               

48 
23 

"  On  December  16  forces  completing  work  on  sections  3  and  4  were 
moved  on  section  6. 

"During  December  it  rained  on  12  days,  and  the  pits  were  too 
wet  to  work  to  advantage  on  section  6  on  19  days.  In  January  the 
pits  were  flooded  on  the  18th  and  up  to  this  time  it  rained  on  7 
days,  and  the  pits  on  section  6  were  too  wet  to  work  to  advantage  on 
14  days.  In  spite  of  these  conditions  the  teams  were  worked  20  days 
on  section  6  in  December  and  11  days  in  January. 

"The  condition  of  the  incomplete  sections  at  the  date  of  the 
crevasse,  January  26,  was  as  follows : 


Beotlan. 

Yardage  in 
place. 

Estimated 
yardage  to 
complete. 

1 

77,408 
75,607 
105,904 
90,413 

21,074 

2 

15.478 

S 

3,442 

6 

36,326 
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"  The  yardage  in  section  2  was  largely  increased  by  inking  of 
part  of  the  line. 

"4.  The  gauge  records,  1858-1911,  showed  that  the  Mississippi 
River  exce^ed  the  bank-full  stage  only  once  before  February  1 
(in  1907),  when  a  flood  exceeded  bank-full  stage  at  Cairo  on  tfan- 
uary  22.  It  was  considered  reasonably  safe,  therefore,  to  fix  the 
time  for  completing  the  contracts  at  not  later  than  January  31, 1913. 
The  contractors  fully  understod  the  urgent  necesity  for  completing 
the  levee  within  the  time  limit.  (See  paragraph  47  of  the  specifi- 
cations.) 

"  5.  From  the  table  given  in  paragraph  8  above  showing  con- 
dition of  the  work  December  1  and  December  16,  1912,  it  will  be 
seen  that  with  the  teams  available,  favorable  weather,  and  no  flood 
the  levee  could  have  been  completed  before  January  31, 1913. 

"  6.  The  work  performed  by  the  United  States  in  January,  1913, 
was  provided  for  in  paragraph  26  of  the  specifications.  The  Gov- 
ernment actually  took  charge  of  the  work  after  the  crevasse  of  Jan- 
uary 25,  1913,  occurred.  The  contracts  with  Roach,  Stansell  &  Co. 
and  W.  B.  Swain  were  not  annulled  until  March  31,  1913. 

"7.  The  reports  of  weather  and  other  conditions  show  that  the 
following  time  was  unavoidably  lost  (by  rain  and  wet  borrow  pits), 
viz: 

"  August,  1912,  1  day's  rain. 

"  September,  1912,  one-half  day's  rain. 

"  October,  1912,  2  days'  rain. 

"  November,  1912,  2^  days'  rain. 

"December,  1912,  7J  days'  rain,  pits  very  wet,  and  labor  scarce 
the  entire  month. 

"  January  1-25,  1913,  6  days'  rain ;  pits  filled  with  water  or  very 
wet  entire  time.  The  riversi<ie  borrow  pits  of  section  6  were  flooded 
by  heavy  rains  January  8  and  the  riverside  pits  at  all  sections  were 
flooded  by  the  river  January  18,  1913. 

"  It  appears,  therefore,  tnat  conditions  were  normal  until  Novem- 
ber 30.  In  Eiecember  conditions  were  bad,  the  contractors  could 
not  work  all  their  teams,  and  lost  fully  15  days'  time  by  heavy  rains 
and  wet  pits.  In  January  there  were  two  days  of  fair  weather, 
when  good  progress  was  made;  work  was  prosecuted  under  great 
disadvantage,  and  it  is  estimated  that  the  contractors  lost  fully  21 
days  by  heavy  rains  and  wet  and  flooded  pits.  Wet  weather  was 
to  "be  expected  at  the  time  of  year,  and  it  is  difficult  to  determine 
what  portion  of  the  time  lost  was  due  to  abnormal  force  or  violence 
of  the  elements  for  lack  of  data  at  the  locality  during  preceding 
years.  However,  as  the  pits  were  flooded  on  and  after  January  8, 
and  as  past  experience  showed  that  a  bank-full  stage  was  not  prob- 
able before  February,  23  days'  time  lost  by  abnormal  force  or  vio- 
lence of  the  elements  would  appear  to  have  been  a  just  and  reason- 
able allowance  under  paragraph  6  of  the  contract  if  the  time  limit 
of  the  contract  had  been  waived;  but  under  paragraphs  17  and  45 
of  the  specifications  all  damage  or  injury  to  work  not  accepted  by 
the  United  States  resulting  from  floods  or  other  causes  was  to  be 
sustained  by  the  contractor.  After  the  crevasse  occurred,  extraor- 
dinary measures  became  necessary  to  prevent  ^eat  disaster,  a  con- 
tract for  closings  the  gap  was  made  with  the  railroad  company,  and 
the  contracts  with  Roach,  Stansell  &  Co.  were  annulled." 
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Summarizing  the  above  facts,  it  would  appear  that,  in  the  ordi- 
nary course  of  events,  the  contractors  would  have  been  entitled  to 
claim  perhaps  one  month  or  more,  i.  e.,  practically  all  of  January 
and  l^  days  besides,  of  additional  time  beyond  January  31,  1913,  in 
which  to  complete  the  work  covered  by  said  contracts;  that  but  for 
the  unusual  weather  conditions  in  January,  they  would,  in  any 
event,  have  been  able  without  assistance  to  complete  the  work  by 
January  31,  1913;  and  that  the  act  of  the  Government  in  coming 
to  their  assistance  on  January  13,  1913,  was  due  not  to  any  fear  that 
said  contractors  would  not  be  able  unassisted  to  complete  the  work 
by  January  31,  but  to  a  fear  that  they  could  not  complete  it  before 
interference  by  a  then  approaching  flood. 

As  indicated  in  a  general  way  in  the  report  quoted  from  above,  the 
Government  on  January  13,  1913,  adopted  extraordinary  and  un- 
usual methods  of  expediting  the  completion  of  the  work,  using  its 
own  and  the  plants  of  these  and  other  contractors  and  any  and  every 
agency  at  its  command,  but  to  no  avail,  for  on  January  25  the  flood 
broke  through  section  6,  and  before  the  breach  could  be  closed  de- 
stroyed a  large  section  of  levee  that  had  been  wholly  or  in  part  com- 
pleted by  these  and  other  contractors.  And,  finally,  on  February  24 
still  more  "heroic  measures  were  adopted,  and  the  Illinois  Central 
Railroad  was  employed  to  assist  in  the  work  at  an  expense  many 
times  greater  than  any  that  had  been  originally  contemplated  to  re- 
pair the  loss  and  complete  the  work,  and  after  due  notice  the  con- 
tracts here  in  question  were  finally  annulled  on  March  31,  1913. 

The  condition  of  the  work  under  the  three  contracts  here  involved 
when  work  was  stopped  by  extreme  weather  conditions  was  as 
follows : 

Section  1,  commenced  August  9,  1912 — 

Cubic  yds. 
Embankment  built  prior  to  Jan.  1,  1913,  on  whlcli  partial  payments 

($19,411.11)    bad  been  made 71,893 

Placed  by  contractors  in  January 5, 515 

Total  bnllt  by  contractors 77,408 

Required  to  complete  (estimated) 21,074 

Total  covered  by  contract 98,482 

Section  2,  commenced  October  15,  1912 — 

Cubic  yds. 
Embankment  built  prior  to  Jan.  1,  1913,  on  which  partial  payments 

($20,940.99)  have  been  made _ 75,337 

Placed  by  contractors  in  January 270 

Total  built  by  the  contractors 75,007 

Required  to  complete  (estimated) 15,478 

Total  covered  by  the  contract 91,085 
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Section  6,  comnienced  September  5,  1912 — 

Cubic  yds. 
Embankment  built  prior  to  Jan.  1,  1913,  on  which  partial  payments 

($22,243.14)   were  made 82,382 

Placed  by  contractors  In  January 8,031 

Total  placed  by  contractors _ 90,413 

Required  to  complete  (estimated) 36,826 

Total  covered  by  the  contract 126,739 

From  the  price  of  work  completed  prior  to  January  1, 1913, 10  per 
cent  was  retained  in  accordance  with  the  contract  terms,  and  has  not 
been  paid.  Such  retentions  aggregated  $6,888.36  under  the  three 
contracts,  and  the  contractors  now  claim  that  this  sum,  as  well  as 
others,  should  be  paid  them  as  follows : 

Percentages  retained  from  payments $6,888.36 

13,816  cubic  yards  of  material  placed  in  January 4,144.80 

Hire  of  teams,  Jan.  16-24,  1913,  369.3  team  days  at  $7.60  per  day 2, 769. 75 

Hire  of  teams  Jan.  14r-Feb.  5,  1913,  693.5  team  days  at  $7.50  per  day.    4, 451. 25 

Total ^ 18, 254. 16 

Some  reference  is  made  also  to  a  claim  on  their  part  for  value  of 
scrapers  and  other  mi^hinery  washed  away  by  the  flood  and  for  the 
cost  of  replacing  certain  materials  lost  through  sinkage  of  levee,  but 
as  the  Government  did  not  in  any  wise  insure  the  safety  of  contractors' 
plant  or  uncompleted  work,  these  items  need  not  be  further  considered. 
It  is  conceded  that  the  cost  to  the  Government  of  completing  the 
work  covered  by  these  contracts  far  exceeded  any  and  all  balances 
due  the  contractors  at  the  time  the  Government,  as  authorized  by 
paragraph  26  of  the  specifications,  stepped  in  to  assist  in  such  com- 
pletion, and  the  only  question  at  issue  is  whether  said  contractors 
should  be  charged  with  all  or  any  part  of  such  excess  cost. 

Under  paragraph  26  the  Government  had  the  undoubted  right  to 
hire  additional  labor  and  equipment,  charging  the  contractors  with 
any  excess  cost  of  the  work  done  thereby  over  what  the  same  would 
have  cost  at  contract  rates,  at  any  time  when,  in  the  opinion  of  the 
contracting  officer,  operations  were  not  being  carried  on  at  a  rate 
"  which  will  (would)  enable  the  work  to  be  completed  within  the 
time  stipulated  in  the  corUract;  "  also,  under  paragraph  17  (par.  45 
is  to  same  effect),  it  is  certain  that  the  contractor  was  fully  respon- 
sible for  any  damage  to  uncompleted  and  unaccepted  sections  of  the 
work  through  floods  or  other  causes,  however  severe  or  unusual,  and 
in  reliance  on  the  stipulations  and  requirements  of  said  paragraphs, 
ihe  Government  contends  that  no  balance  whatever  is  due  said  con- 
tractors, because  the  excess  cost  of  completing  their  unfinished  work 
and  the  cost  of  repairing  damages  to  the  uncompleted  portions 
thereof — for  both  of  which  it  is  contended  the  provisions  referred 
to  make  the  contractors  fully  responsible — is  largely  in  excess  of 
any  and  all  balances  otherwise  due  the  contractors. 
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The  difficulty  about  accepting  the  Government's  contentions  lies 
in  the  fact  that  it  is  not  at  all  clear  that  the  force  employed  by 
the  Government  on  January  13,  1913,  and  on  following  days,  under 
an  authority  assumed  to  be  conferred  by  paragraph  26,  was  em- 
ployed on  account  of  any  possibility  or  fear  that  the  contractors 
could  not  complete  the  work  by  January  31,  1913.  To  the  contrary, 
it  seems  very  certain  that  the  action  of  the  Government  in  such  re- 
spect was  prompted,  not  by  a  fear  that  the  contractors  could  not 
complete  the  work  hy  the  date  agreed  upon  for  completion^  but  by 
a  fear  amounting  almost  to  a  certainty  that  they  could  not  complete 
it  before  the  arrival  of  a  then  approaching  flood  and  by  a  time  when 
the  contractors  were  not  obliged  to  complete  it.  For  the  first- 
mentioned  cause,  paragraph  26  authorized  the  Government  to  take 
charge  of  the  work ;  but  the  course  actually  followed  was  authorized, 
if  at  all,  by  dire  necessity  only,  and  not  by  any  term  or  provision  of 
the  contracts  involved. 

The  act  of  the  Government,  induced  as  it  apparently  was  by  the 
necessities  of  the  case  which  made  immediate  completion  of  the  work 
a  matter  of  such  importance  as  to  justify  extraordinary  steps  to  bring 
it  about  and  not  by  any  real  default  or  possibility  of  default  on 
the  part  of  said  contractors — act  of  Providence  not  intervening — 
amounted  in  effect  to  a  practical  abrogation,  for  its  own  convenience 
and  in  its  own  interests^  of  said  contracts,  and  the  rights  of  said  con- 
tractors are  to  be  measured  accordingly,  i.  e.,  for  all  the  work  done 
before  such  abrogation  they  are  to  be  paid  at  contract  rates ;  for  any 
work  done  thereafter  they  are  to  be  paid  not  at  contract  rates  but  at 
the  prevailing  market  rates  for  such  work. 

That  the  work  remaining  undone  on  January  14,  1913,  was  not 
done  by  the  contractors  was  due  not  to  any  real  breach  of  contract 
or  default  by  them,  but  to  act  of  God  and  the  Government.  And 
that  the  damage  done  by  the  flood  to  unaccepted  portions  of  the 
work  was  not  repaired  by  the  contractors  as  required  by  the  contract 
terms  is  not  to  be  charged  against  them,  because  they  were  given 
no  opportunity  whatever  of  making  such  repairs.  In  abrogating, 
for  all  practical  purposes,  the  contracts  here  in  question,  as  above  set 
forth,  the  Government,  in  effect,  accepted  all  work  theretofore  done 
as  satisfactory,  undertook  the  proper  completion  of  the  same,  and 
assumed  responsibility  for  the  uncompleted  portions  thereof. 

Aside  from  those  already  given,  there  is  another  reason  why  the 
contractors  should  not  be  taxed  with  the  heavy  excess  in  cost,  over 
and  above  what  it  would  have  cost  at  contract  rates,  of  completing 
the  work  covered  by  said  contracts  and  of  replacing  uncompleted 
parts  thereof  destroyed  by  the  flood.  It  is  a  rule  that  one  seeking 
to  charge  another  with  damages  must  use  all  due  effoils  to  minimize 
and  reduce  the  same,  and  the  facts  show  that  the  Government  cer- 
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tainly  did  not  follow  this  rule  in  the  present  case,  for  what  was  done 
was  done  with  complete  and  absolute  disregard  to  cost.  The  neces- 
sities of  the  case  justified,  no  doubt,  the  procedure  followed,  but  they 
afford  no  excuse  for  charging  the  contractors  with  expenses  incurred 
in  doing  work  in  a  manner  and  under  an  emergency  not  contemplated 
by  the  contracts. 

The  attempted  "  annulment "  of  said  contracts  on  March  31,  1913, 
was  of  no  legal  effect,  because  said  contracts  had,  in  effect,  been 
theretofore  abrogated  and  annulled. 

On  the  facts  of  the  case  as  presented  and  understood,  I  think  the 
items  of  said  contractors'  claims  as  set  forth  above,  if  correct  in 
itemization  and  amount,  are  just  and  should  be  allowed  and  paid 
as  claimed. 

TBAHSPOBTATIOH— COmCOBITY  RATE. 

Where  a  commodity  rate  Is  named  in  a  tariif  upon  a  commodity  between 
specified  points,  such  rate  is  the  lawful  rate  to  be  applied  to  the  shipment 
between  tfiose  points,  even  though  in  excess  of  the  class  rate. 

Decision  by  ComptroUeT  Downey,  September  16,  1918: 

The  Central  of  Georgia  Railway  Co.  applied  August  29,  1913,  for 
a  revision  of  the  action  of  the  Auditor  for  the  War  Department  in 
disallowing  by  settlement  No.  18928,  dated  May  17, 1913,  the  sum  of 
$2.29  on  its  claim  for  $4.68  as  balance  due  on  the  transportation  of 
2,581  pounds  household  goods,  "  owner's  risk,"  from  Fort  Benjamin 
Harrison  (Lawrence),  Ind.,  to  Fort  Oglethorpe,  Ga.,  per  B/L  No. 
66,  dated  December  6,  1911,  Maj.  H.  L.  Pettus  having  paid  thereon 
the  sum  of  $20.07  per  his  voucher  No.  191  B,  May,  1912,  F.  Y.  1912. 

The  auditor  allowed  $2.39  on  said  claim,  determining  the  total 
amount  due  for  the  service  to  be  $22.46,  on  the  basis  of  the  rate 
claimed  by  the  company  from  Cairo,  111.,  to  Fort  Oglethorpe,  Ga.,  but 
instead  of  the  rate  of  43  cents  claimed  from  Lawrence,  Ind.,  to 
Cairo,  HI.,  allowed  the  rate  of  31^  cents,  based  on  the  local  rate  of 
12  cents  to  Indianapolis  and  the  second-class  proportional  rate  of  19| 
cents  thence  to  Cairo  as  provided  in  tariff  "  104  C — Fulton,"  but  the 
same  tariff  names  a  commodity  proportional  rate  on  household  goods, 
released,  at  25  cents  per  100  pounds,  which  the  company  in  its  appli- 
cation for  revision  claims  should  be  allowed,  making  the  proportional 
rate,  Lawrence  to  Cairo,  37  cents. 

There  appears  tariff  authority  for  the  class  rate  of  19^  cents  per 
100  pounds  as  applicable  as  a  proportional  rate  from  Indianapolis  to 
Cairo  and  a  commodity  rate  of  25  cents  of  equal  authority. 

Paragraph  7  (a)  of  Tariff  Circular  No.  18-A  of  the  Interstate 
Commerce  Commission  provides  that — 

In  every  instance  where  a  commodity  rate  is  named  in  a  tariff 
upon  a  commodity  and  between  specified  points  such  commodity  rate 
is  the  lawful  rate  and  the  only  rate  that  may  be  used  with  relation  to 
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that  traffic  between  those  points,  even  though  a  class  rate  or  some 
combination  mav  make  lower.  The  naming  of  a  commodity  rate  on 
any  article  or  character  of  traffic  takes  suai  Itrticle  or  tramc  out  of 
the  classification  and  out  of  the  class  rates  between  the  points  to 
which  such  commodity  rate  applies. 

The  commodity  rate  named  in  the  tariff  is  therefore  the  lawful 
rate  to  be  applied  for  the  shipment  even  though  in  excess  of  the  class 
rate. 

TEAK8P0BTATI0N— ILATE   TO   BE   APFUED    TO   SBIPKEHT    WHEH    XOBE 
THAN  CITE  BATE  IS  APPLICABLE  THEBETO. 

The  transportation  charges  on  a  shipment  are  not  dependent  on  the  owner  of 

the  goods  or  the  purpose  for  which  they  are  to  be  used. 
Where  a  shipment  embraces  articles  which  may  be  included  in  either  of  two 

classes,  for  which  differeit  rates  for  transportation  are  named,  the  lower 

rate  must  be  applied  to  such  shipment 

BedBioii  by  Comptroller  Bowney,  September  16,  1918: 

The  Atchison,  Topeka  &  Santa  Fe  Railway  Company  (coast 
lines)  applied  August  30,  1913,  for  a  revision  of  the  action  of  the 
Auditor  for  the  Interior  Department  in  disallowing  its  claim  for 
$151.20  by  settlement  No.  35275,  dated  April  16,  1913. 

The  company  furnished  transportation  for  the  General  Land  Office 
(surveying  and  allotting  Indian  reservations)  per  B/L  No.  2273, 
dated  April  27,  1912,  from  Parker,  Ariz.,  to  Gallup,  N.  Mex.,  of — 

One  carload  survey  outfit  and  12  mules  and  3  horses,  and  claimed 
for  the  service  as  one  carload  of  horses  and  mules  and  one  carload 
class  A  for  the  survey  outfit. 

The  auditor  per  settlement  No.  3386S,  dated  December  17,  1912, 
allowed  for  the  horses  and  mules  as  claimed  and  for  the  survey  outfit 
as  class  B,  and  suspended  the  difference,  $151.20,  which  he  disallowed 
per  settlement  No.  35275,  supra. 

The  company  contends  that  the  survey  outfit  is  analogous  to  con- 
tractor's outfit,  and  ratable  as  class  A,  while  the  auditor  applied  the 
"  emigrants'  movables  "  rate  of  class  B. 

It  appears  that  the  said  outfit  consisted  of  wagons,  tents,  stoves, 
cooking  and  eating  utensils,  harness,  shovels,  spades,  picks,  and  sur- 
veying instruments. 

The  class  A  rate  claimed  by  the  company  is  the  rate  provided  by 
Western  Classification  No.  50,  page  83,  item  16,  for  "  graders',  bridge 
builders',  and  contractors'  outfits,  secondhand,  minimum  weight 
24,000  pounds."    A  foot-note  indicates  that  the  rate — 

"Applies  only  on  tools,  tents,  and  fixtures,  grading  machines,  machin- 
enr,  wagons,  wheelbarrows,  and  live  stock,  not  exceeding  a  total 
often  (10)  head  of  horses,  mules,  or  oxen." 

The  same  classification,  on  page  89,  item  37,  specifies  that — 

"  The  term  '  emigrants'  movables '  will  apply  to  property  of  an  in- 
tending settler  omy  and  will  include  tools  and  implements  of  calling 
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(including  hand  and  foot  power  machines,  but  not  including  machin- 
ery driven  by  steam,  electricity,  gas,  gasoline,  compressed  air,  or 
water,  other  tnan  agricultural  implements) ;  secondhand  store  fixtures 
of  merchants;  secondhand  vehicles  (not  including  self-propelling 
vehicles,  hearses,  and  similar  vehicles) ;  live  stock,  not  to  exceed  ten 
(10)  head  *  *  *  ;  trees  and  shrubbery;  lumber  and  shingles; 
lence  poets ;  one  portable  house ;  seeds  for  planting  purposes ;  ♦  ♦  * 
and  household  goods." 

It  is  established  by  rulings  of  the  Interstate  Commerce  Commission 
and  the  courts  that  the  rate  applicable  for  a  shipment  is  not  depend- 
ent upon  the  owner  of  the  goods  or  the  purpose  for  which  the  arti- 
cles are  to  be  used,  but  upon  the  class  of  articles  embraced  in  the 
shipment  (See  decision  of  this  office  June  25,  1912,  18  Comp  Dec., 
1033.) 

The  shipment  under  consideration  embraces  articles  which,  it 
appears,  might  properly  be  included  in  either  of  the  classes  indicated, 
and  therefore  either  rate  might  be  applied  thereto.  Under  such 
conditions  it  would  appear  to  be  the  privilege  of  the  shipper  to 
claim  the  lower  rate. 

A  distinction,  however,  between  the  two  classes  may  be  noted 
which  will  account  for  the  difference  in  rates.  Though  certain  articles 
may  be  included  in  either  class,  a  comparison  of  the  two  shows  that 
machinery  and  machines  may  be  included  in  "  graders',  bridge  build- 
ers', and  contractors'  outfits,"  and  probably  in  most  cases  constitutes 
the  principal  part  of  said  outfits,  while  all  machinery  and  machines, 
except  hand  and  foot  power  machines  and  agricultural  implements, 
are  excluded  from  "emigrants'  movables."  The  higher  rate  pro- 
vided for  the  first  must,  therefore,  be  due  to  the  machinery  and  ma- 
chines authorized  to  be  included  therein. 

The  shipment  under  consideration  did  not  embrace  any  machines 
or  machinery,  and  the  items  included  therein  are  clearly  within 
the  class  of  articles  specified  as  "  emigrants'  movables." 

The  action  of  the  auditor  is  therefore  affirmed. 


COST  OF  T&AHSPOBTATION  OF  PEBSONAL  BAOOAaE  OF  ABXY  OFFICEB. 

An  army  officer  traveling  In  a  mileage  status  must  bear  any  expense  for 
transportation  of  personal  baggage  from  his  mileage  alloioance.  So  much 
of  paragraphs  1138  and  1151.  Army  Regulations,  edition  of  1910,  as  pur- 
ports to  authorize  the  transportation,  at  public  expense,  of  any  such  bag- 
gage under  such  conditlona  is  void. 

Decision  by  Assistant  Comptroner  Warwick,  September  19,  1918: 

The  auditor  for  the  War  Department  transmitted,  the  17th  instant, 
for  approval,  disapproval,  or  modification,  his  decision  of  the  16th 
instant,  making  an  original  construction  of  statutes,  as  follows: 

"In  an  examination  of  the  accounts  of  disbursing  officers  of  the 
Quartermaster  Corps,  the  question  arises  as  to  the  legality  of  para- 
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graphs  1188  and  1151,  A.  R  of  1910,  so  far  as  they  authorize  the 
transportation  of  the  baggage  accompanying  an  officer  on  a  journey 
for  which  he  receives  mileage. 

"The  act  of  June  12^  1906  (34  Stat,  246),  provides: 

"  'That  hereafter  officers,  active  and  retired,  when  traveling  under 
competent  orders  without  troops,  and  retired  officers  who  have  so 
traveled  since  March  third,  nineteen  hundred  and  five,  shall  be  paid 
seven  cents  per  mile  and  no  more    *     *     *.' 

"The  Comptroller  of  the  Treasury,  in  his  decision  of  July  29, 
1913,  rendered  on  appeal  of  Samuel  G.  Shartle,  captain.  U.  S.  A., 
from  the  action  of  this  office  in  disallowing  certain  voucners  in  his 
account,  held  that  par.  1137,  A.  R.  of  1910,  and  that  part  of  par.  1153, 
A.  R.  of  1910,  which  authorized  the  transportation  of  150  pounds 
of  baggage  at  the  expense  of  the  United  States  when  such  officer 
was  in  a  mileage  status,  are  contrary  to  law  and  without  legal  force 
or  effect.  The  same  reasoning  which  was  applied  by  the  Comptroller 
in  that  decision  would  appear  to  be  equally  applicable  to  par.  1138, 
A.  R.  of  1910,  which  reads  as  follows: 

" '  1138.  When  an  officer  travels  under  orders  by  a  route  over  which 
less  than  150  pounds  of  baggage  for  each  passenger  is  transported 
free,  and  the  transportation  is  furnished  to  the  officer  by  the  Quarter- 
master's Department,  the  transportation  request  wall  state  the  amount 
of  excess  baggage  to  be  paid  for  by  the  Government,  this  excess  being 
the  difference  between  me  amount  carried  free  and  150  pounds,  the 
amount  the  officer  is  entitled  to  take. 

" '  Wlien  an  officer  under  orders  for  temporary  duty  or  permanent 
change  of  station  certifies  that  it  is  necessary  for  his  field  allowance 
of  baggage  to  accompany  him  in  addition  to  the  amount  carried  by  his 
ticket,  the  Quartermaster's  Department  will  furnish  transportation 
for  the  same  as  excess  baggage.  The  allowance  authorized  in  this 
paragraph,  together  with  the  quantity  of  baggage  transported  by 
ordinary  freight,  will  in  no  instance  exceed  the  allowance  provided 
bv  paragraph  1151.  Transportation  for  250  pounds  of  baggage,  in- 
cluding 150  pounds  usually  carried  free  by  railroads,  is  authorized 
for  Army  nurses  when  they  join  for  duty  under  the  first  order,  upon 
permanent  change  of  station,  and  on  return  to  their  homes  upon 
annulment  of  contract. 

" '  Receipts  covering  an  excess  of  baggage  will  contain  certificates 
as  to  whetner  transportation  for  such  excess  has  been  furnished.' 

"  Par.  1151,  A.  R.  of  1910,  after  specifying  in  a  table  the  quantity 
of  baggage  which  officers  of  certain  grades  are  entitled  to  have  trans- 
ported at  public  expense,  as  a  field  allowance  or  on  temporary  change 
of  station  and  on  permanent  change  of  station,  provides : 

" '  These  allowances  are  in  excess  of  the  weights  transported  free 
of  charge  under  the  regular  fare  of  public  carriers.' 

"The  Army  appropriation  act  of  March  23,  1910  (86  Stat,  255). 
under  the  head  of  '  Transportation  of  the  Army  and  Its  Supplies,' 
provides: 

"'That  hereafter  baggage  in  excess  of  the  regulation  change  of 
station  allowances  may  be  shipped  with  such  allowances,  and  reim- 
bursement collected  for  transportation  charges  on  such  excess.' 

"  This  provision  appears  to  relate  solely  to  the  permanent  change 
of  station  allowance,  as  specified  in  paragraph  1151,  A.  R.,  1910,  and 
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would  appear  to  be  a  proper  authority  for  the  shipment  of  the  quan- 
tity of  baggage  or  household  goods  therein  specified,  cm  permanent 
change  of  station,  regardless  of  the  fact  that  the  officer  changing 
station  may  have  received  mileage  for  such  journey.  This  proviso, 
however,  does  not  appear  to  be  an  authority  for  the  shipment  oi 
excess  baggage,  such  as  trunks,  valises,  etc.,  accompanying  the  officer 
on  passenger  trains. 

"  For  the  reason  stated  by  the  Comptroller  in  his  decision  of  July 
29,  1913,  supra^  I  am  of  the  opinion,  and  so  decide  that  there  is  no 
authority  oi  law  for  the  transportation  at  public  expense  of  personal 
baffgage,  accompanying  an  officer  on  a  journey  for  which  he  receives 
mileage,  regardless  of  whether  such  journey  is  on  temporary  duty, 
on  temporary  change  of  station,  or  on  permanent  change  of  station; 
and  that  so  much  of  paragraphs  1138  and  1151,  A.  R.  of  1910,  as 
authorizes  the  transportation  of  excess  baggage  under  such  conditions 
is  void." 

Congress  in  the  Army  appropriation  act  for  the  fiscal  year  1913 
(act  Aug.  24,  1912,  37  Stat.,  582),  to  which  the  voucher  out  of  which 
the  auditor's  decision  arises  relates,  makes  provision — 

"  For  transportation  of  the  Army  and  its  supplies,  including  the 
transportation  of  the  troops  when  moving  either  by  land  or  water, 
and  of  their  baggage,  including  the  cost  of  packing  and  crat- 
ing;    ♦    ♦     ♦" 

and  by  the  act  of  March  23,  1910  (36  Stat,  255),  it  is  provided: 

"  *  *  *  That  hereafter  baggage  in  excess  of  regulation  change 
of  station  allowances  may  be  shipped  with  such  allowances,  and  reim- 
bursement  collected    for   transportation    charges   on   such    excess; 

*    *    « " 

Paragraph  1151,  Army  Regulations,  1910,  prescribes  what  al- 
lowance of  baggage  of  officers  of  the  Army  may  be  transported  at 
public  expense  on  change  of  station  where  there  is  (1)  in  the  field  or 
temporary  change  of  station,  and  (2)  a  permanent  change  of  station. 
It  is  to  these  "  change  of  station  allowances ''  that  the  above  proviso 
in  the  act  of  March  23,  1910,  refers. 

The  provisions  of  law  for  the  transportation  at  public  expense  of 
an  officer's  change  of  station  allowance  of  baggage  on  change  of 
station  are  addressed  to  the  Quartermaster's  Department  of  the  Army 
and  contemplate  an  expense  to  be  incurred  by  that  department 

Paragraph  1150,  Army  Regulations,  1910,  directs  that — 

"  In  changing  station  authorized  allowance  of  baggage,  will  be 
turned  over  to  the  quartermaster  to  be  packed  and  cratra,  and  for 
transportation  as  freight  by  ordinary  freight  lines." 

This  is  the  character  of  baggage,  i.  e.,  freight,  to  which,  in  my 
opinion,  the  law  refers,  and  is  the  only  character  of  baggage  for 
which  the  law  makes  provision  for  shipment  at  public  expense,  ex- 
cept as  personal  baggage  is  included  in  the  mileage  allowance. 
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The  term  ^^  baggage  '^  has  two  significations.  First,  it  means  the 
bags,  trunks,  valises,  satchels,  packages,  etc.,  and  their  contents,  which 
a  traveler  requires  or  takes  with  him  on  a  journey,  or,  in  other  words, 
it  includes  whatever  the  passenger  takes  with  him  for  his  personal 
use  or  convenience  with  reference  either  to  his  immediate  necessities 
or  to  the  ultimate  purpose  of  his  journey;  and,  second,  it  means  the 
portable  equipment,  including  the  tents,  clothing,  utensils,  and  other 
necessaries  of  an  army  or  other  moving  body  of  men — impedimenta. 
It  is  in  this  latter  sense,  I  think,  that  the  word  is  used  in  the  statute, 
and  it  must  be  construed  to  be  used  in  the  same  sense  in  the  regula- 
tions. As  used  in  the  former  sense,  I  know  of  no  law  which  au- 
thorizes its  transportation  at  public  expense  under  any  circumstances 
outside  the  mileage  allowance. 

An  officer,  therefore,  traveling  under  competent  orders  and  carry- 
ing with  him  such  baggage — ^that  is  to  say,  trunks,  bags,  etc. — ^must 
bear  the  expense  of  same  from  his  mileage  allowance.  It  is  the 
freight  transportation  which  under  present  laws  the  Government 
will  pay  for  to  the  amount  fixed  by  regulations  in  addition  to  the 
mileage  allowance. 

In  the  decision  of  July  29,  1913,  to  which  the  auditor  makes  refer- 
ence, it  was  said : 

"  The  law  says  that  an  officer  so  traveling  shall  be  paid  seven  cents 
a  mde  and  no  more.  Said  amoimt  is  intended  to  and  does  cover 
every  ordinary  and  reasonable  expense  of  travel,  including  any  cost. 
of  transportation  of  personal  baggage,  such  as  an  officer  traveling 
in  a  noileage  status  usually  carries  with  him.  To  transport  an  officer's 
personal  baggage,  such  as  a  trunk  or  grip  or  other  band  baggage 
such  as  he  may  take  with  him  on  a  mileage  journey,  and  charge  the 
same  against  the  United  States,  is  to  give  the  officer  more  than  seven 
cents  a  mile;  in  other  words,  it  is  giving  him  something  which  the 
seven  cents  a  mile  is  intended  to  cover.  Any  cost  of  transportation 
of  personal  ba^ga^,  such  as  that  referred  to,  must  be  borne  by  the 
officer  out  of  his  mileage  allowance." 

The  Government  pays  the  officer  7  cents  a  mile  for  his  travel,  and 
it  is  not  concerned  as  to  how  he  gets  his  transportation,  either  for 
himself  or  for  his  personal  baggage.  His  baggage  which  is  freight, 
however,  the  Government  will  transport  as  heretofore. 

With  this  statement  and  explanation  the  decision  of  the  auditor 
is  approved. 

As  it  appears,  however,  that  payment  for  what  is  termed  "  excess 
baggage  "  has  been  made  under  a  long-continued  practice  of  the  ad- 
ministrative department,  sanctioned  by  the  accounting  officers  of 
the  Treasury,  payments  made  by  disbursing  officers  prior  to  the 
promulgation  of  this  decision,  but  not  later  than  the  24th  instant,  if 
otherwise  correct,  will  be  passed  to  their  official  credit. 
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PAY  AHB  ALLOW AKCES  OF  ASSISTANT  NATAL  CONSTBVCTOB  XniBEK  ACT 
OP  XABCH  4,  191S  (87  STAT.,  882),  ON  APPOINTMENT  F&OX  0&ADE  OP 
ENSIGN. 

An  ensign  on  appointment  as  assistant  naval  constructor  is  not  "  advanced ''  In 
grade  or  rank  within  the  meaning  of  the  act  of  March  4, 1913  (37  Stat.,  892), 
and  is  not  entitled  thereunder  to  the  pay  and  allowances  of  an  assistant 
naval  constructor  from  date  of  rank  stated  in  his  commission  as  such. 

3>ecision  by  Astistant  Comptroller  Warwick,  September  18,  1818: 

Alva  B.  Court,  assistant  naval  constructor,  United  States  Navy, 
applied  September  8, 1913,  for  a  revision  of  the  action  of  the  Auditor 
for  the  Navy  Department  in  settlement  No.  84122,  dated  September 
4,  1913,  of  his  claim  for  difference  between  pay  and  commutation  of 
quarters  as  ensign  and  as  assistant  naval  constructor  from  March  24 
to  April  9,  1908,  under  act  of  March  4,  1913. 

Claimant  was  appointed  a  naval  cadet  May  21,  1901,  graduated 
from  the  Naval  Academy  January  30, 1907;  received  a  recess  appoint- 
ment as  ensign  March  11,  1907,  to  rank  from  February  2,  1907;  ac- 
cepted appointment  and  executed  oath  April  24, 1907 ;  was  nominated 
as  ensign  December  3,  1907,  to  rank  from  January  31,  1907;  and  was 
confirmed  December  10,  1907. 

On  March  27,  1908,  he  was  nominated  as  an  assistant  naval  con- 
structor, "  from  the  24th  day  of  March,  1907,"  to  fill  a  vacancy  exist- 
ing in  that  grade  on  that  date,  and  was  confirmed  March  31,  1908. 

He  was  renominated  as  an  assistant  naval  constructor  April  13, 
1908,  "  from  the  24th  day  of  March,  1908,"  to  fill  a  vacancy  existing 
in  that  grade  on  that  date,  to  correct  date  from  which  he  took  rank 
as  confirmed  on  March  31,  1908;  reconfirmed,  April  21,  1908;  com- 
missioned, April  23,  1908;  accepted  appointment  and  executed  oath, 
April  30,  1908.  (As  to  correction  of  similar  error,  see  53  MS.  Comp. 
Dec.,  514,  Apr.  30,  1910.) 

On  March  24,  1908,  date  from  which  he  was  commissioned  to  rank 
as  an  assistant  naval  constructor,  a  vacancy  existed  in  the  office  of 
assistant  naval  constructor,  to  which  he  could  be  appointed. 

The  act  of  March  4, 1913  (37  Stat,  892),  provides: 

"  That  all  officers  of  the  Navy  who,  since  the  third  day  of  March, 
eighteen  hundred  and  ninety-nine,  have  been  advanced  or  may  here- 
afier  be  advanced  in  grade  or  rank  pursuant  to  law  shall  be  allowed 
the  pay  and  allowances  of  the  higher  grade  or  rank  from  the  dates 
stated  in  their  commissions." 

The  auditor  disallowed  the  claim  because — 

"The  benefits  of  the  above  act  are  conferred  only  upon  those 
officers  who  are  advanced  in  grade  or  rank.  Claimant's  appointment 
as  an  assistant  naval  constructor  is  regarded  as  a  new  appointment 
and  not  an  advance  in  grade.  He  does  not,  therefore,  come  within 
the  purview  of  the  act  mentioned." 

The  reasons  stated  by  the  auditor  for  the  disallowance  of  this 
claim  are  concurred  in.     I  do  not  think  the  act  of  March  4,  1913, 
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is  applicable  to  the  case  of  an  officer  of  the  line  of  the  Navy  on  his 
appointment  to  a  position  in  one  of  the  staff  corps  of  the  Navy.    The 
claimant  was  not  "  advanced  "  in  grade  or  rank  "  pursuant  to  law  " 
within  the  meaning  of  this  statute. 
The  auditor's  action  is  affirmed. 


T&AH8FSE  OF  POSTAL  CLEEK  TO  THE  KAILWAY  KAIL  SEEVICS. 

It  is  not  permissible  under  existing  law  to  transfer  a  postal  clerk  outside  of  the 
Railway  Mail  Service  to  a  position  in  that  service  at  a  higher  salary  than 
$800,  the  entrance  salary  thereto. 

ComptroUer  Downey  to  the  Postmaster  Ckneral,  September  19,  1913: 

I  have  received  your  letter  of  the  12th  instant,  as  follows : 

"  It  is  desirable  to  arrange  a  system  of  transfers  of  clerks  who 
are  regularly  employed  in  post  ofBoes  of  the  first  and  second  classes 
to  the  Railway  Mail  Service  where  such  clerks  are  competent  and 
suitable  in  all  respects  and  willing  to  accept  employment  in  the  latter- 
named  service.  If  such  a  clerk  could  be  transferred  to  the  Railway 
Mail  Service  at  a  rate  higher  than  $900  per  annum,  which  is  the 
entrance  salary,  it  would  be  conducive  oi  good  administration  by 
enabling  the  occasional  transfer  of  men  who  are  specially  qualified 
without  a  reduction  in  the  salary  they  are  already  receiving  in  the 
post  offices.  The  act  of  May  27,  1908,  making  appropriations  for 
the  service  of  the  Post  Office  Department  for  the  year  ending  June 
30,  1909,  contained  the  following  provision: 

"'That  hereafter  railway  postal  clerks  on  entering  the  service 
shall  receive  the  salary  of  the  lowest  grade,  and  no  derk  shall  be 
advanced  more  than  two  grades  in  any  period  of  one  year's  service.' 
"  The  act  of  August  24,  1912,  making  appropriations  for  the  serv- 
ice of  the  Post  Office  Department  for  the  year  ending  June  30,  1913, 
provided  for  a  complete  reclassification  or  the  railway  postal  clerks 
and  a  restating  of  the  grades  and  the  salaries  in  the  grades.  It  pro- 
vides for  the  appointment,  after  September  30,  1912,  of  railway 
postal  clerks  in  such  manner  and  of  such  respective  grades  and  sala- 
ries as  may  be  provided  for  in  the  annual  appropriation  acts  for 
the  service  of  the  Post  Office  Department,  and  among  other  things 
provides  further  that  in  filling  positions  below  that  of  chief  clerk 
no  clerk  shall  be  advanced  more  than  one  grade  in  a  period  of  one 
year.  It  also  repeals  all  laws  and  parts  of  laws  in  conflict  therewith. 
"  The  question  is  submitted  to  you  for  decision  as  to  whether  under 
all  the  circumstances  and  the  laws  applicable  it  is  permissible  to 
transfer  a  regularly  employed  clerk  in  a  post  office  of  the  first  or  sec- 
ond class  to  the  position  of  railway  postal  clerk  in  the  Railway  Mail 
Service  at  a  rate  of  pay  higher  than  $900  per  annum." 

The  authority  to  appoint  railway  postal  clerks  in  such  manner  and 
of  such  respective  grades  and  salaries  as  may  be  provided  for  in 
annual  appropriation  act  conferred  upon  the  Postmaster  General  by 
section  7  of  the  act  of  August  24,  1912  (37  Stat,  655),  is  subject  to 
all  general  laws  and  regulations  governing  such  appointments  in 
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force  at  the  time  the  statute  was  enacted  which  do  not  conflict  with, 
and  were  therefore  not  superseded  or  repealed  by,  this  statute. 

The  section  provides  for  a  reclassification  of  railway  postal  clerks, 
and  regulates  promotions  and  transfers  within  that  service.  The 
provision  that  in  filling  positions  below  that  of  chief  clerk  no  clerk 
shall  be  advanced  more  than  one  grade  in  a  period  of  a  year  modifies 
the  provision  in  the  act  of  May  27,  1908  (35  Stat.,  413),  that  no 
clerk  shall  be  advanced  more  than  two  grades  in  any  period  of  one 
year's  service,  and,  to  the  extent  of  the  repugnancy,  repeab  the  earlier 
statute. 

The  section  makes  no  specific  provision  for  appointment  to  the 
service,  either  by  transfer  from  outside  places  or  otherwise,  and 
therefore  leaves  intact  all  general  laws  and  regulations  governing 
such  appointments  at  the  time  of  its  enactment,  including  the  pro- 
vision in  the  act  of  May  27,  1908,  supra^  that  railway  postal  derks 
on  entering  the  service  diall  receive  the  salary  of  the  lowest  grade. 

If  the  words  "  entering  the  service  "  refer  to  the  Railway  Mail 
Service  alone,  no  railway  postal  clerk  may  lawfully  enter  said  service 
e;tcept  at  the  salary  of  the  lowest  grade,  whether  by  transfer  from 
another  branch  of  the  postal  service  or  otherwise;  but  if  those  words 
relate  to  the  postal  service  generally,  the  statute  does  not  prohibit 
the  transfer  of  employees  within  that  service  from  another  branch 
of  the  service  to  the  Railway  Mail  Service. 

The  provision  is  found  in  the  statutes  under  the  general  heading 
"  Railway  Mail  Service,"  and  the  whole  context  shows  that  Congress 
was  legislating  for  that  service  only.  If,  as  seems  probable,  the  pur- 
pose of  the  statute  is  to  reserve  all  promotions  in  the  Railway  Mail 
Service  for  employees  already  in  that  service,  the  transfer  of  other 
postal  employees  to  higher  grades  of  that  service  is  inimical  to  such 
purpose,  as  much  so  as  the  appointment  thereto  of  persons  outside 
of  the  Government  service. 

As  the  law  stands,  I  am  constrained  to  hold  that  the  proposed 
transfers  are  prohibited  by  the  statute  quoted  in  your  letter.  . 


PVECHASE  OP  PVENITVEE  FOE  FEDEEAL  BUILDIHaS   OITTSIDE  OF 

WASHIKOTON. 

The  purchase  of  filing  furniture  for  Federal  buildings  outside  of  Washington, 
nuder  a  contract  of  the  General  Supply  Committee  for  supplying  such  fur- 
niture to  the  executive  departments  at  Washington,  is  not  authorised  wbere 
the  furniture  for  said  buildings  was  not  advertised  for  nor  included  in  the 
contract  of  said  committee. 

Comptroller  Downey  to  the  Secretary  of  the  Treasury,  September  84,  191S: 

I  am  in  receipt  of  your  letter  of  the  16th  instant,  as  follows: 

"  This  department  has  under  consideration  the  purchasing  of  filing 
furniture  for  Federal  buildings  outside  of  Wasnington.  under  tho 
General  Supply  Committee's  contract  for  supplying  such  furniture  to 
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the  executive  departments  here.  A  question  has  arisen  as  to  whether 
this  can  legally  be  done  in  view  of  the  following  situation : 

"  In  its  invitation  for  proposals  for  such  filing  furniture  for  the 
executive  departments  at  Washington,  for  the  fiscal  year  1913,  the 
General  Supply  Committee  stated  estimates  of  quantities  which 
might  be  required  for  buildings  outside  of  Washington  in  addition 
to  its  statement  of  the  probable  requirements  of  the  executive  depart- 
ments here.  The  committee's  invitation  for  proposals  for  the  fiscal 
year  1914,  however,  did  not  indicate  that  filing  furniture  for  outside 
Federal  buildings  was  to  be  furnished,  and  the  committee's  state- 
ment of  estimates  of  quantities  which  might  be  required  evidently 
did  not  take  into  consideration  the  requirements  of  the  outside  Fed- 
eral building,  as  the  needs  of  such  buildings  would  be  far  in  excess 
of  the  committee's  stated  estimates.  In  responding  to  the  committee's 
advertised  invitation  for  proposals,  bidders,  of  course,  could  have 
had  in  view  only  the  probable  volume  of  business  to  be  secured  which 
was  indicated  by  the  committee's  estimates  of  quantities.  Therefore, 
as  the  bidders  were  not  put  on  notice  that  purchases  for  outside  Fed- 
eral buildings  would  be  made  from  the  successful  bidder,  the  ques- 
tion arises  whether,  in  view  of  the  requirements  of  law  respecting 
advertising  for  proposals  for  supplies,  the  department  can  properly, 
without  further  advertising  and  competition,  pav  from  the  appro- 
priation 'Furniture  and  repairs  of  same,  1914^  (37  Stat.,  433),  for 
filing  furniture  for  outside  Federal  buildings  supplied  by  the  suc- 
cessful bidder,  under  the  General  Supply  Committee's  contract  for 
the  current  fiscal  year  for  supplying  such  furniture  for  the  executive 
departments  at  Washington  only. 

"  Will  you  kindly  favor  the  department  with  your  opinion  on  this 
question." 

Section  4  of  the  act  of  June  17,  1910  (36  Stat.,  631),  under  the 
provisions  of  which  the  General  Supply  Committee  is  organized  and 
contracts  are  made  by  you  for  the  supplies  which  the  committee 
schedules,  applies  specifically  to  "the  executive  departments  and 
other  Government  establishments  in  Washington." 

By  the  act  of  July  1, 1898  (30  Stat,  614),  all  courthouses,  custom- 
houses, post  offices,  appraiser's  stores,  barge  offices,  subtreasuries,  and 
other  public  buildings  outside  of  the  District  of  Columbia  and  out- 
side of  military  reservations  which  prior  thereto  had  been  purchased 
or  erected  or  were  at  that  time  in  course  of  construction  "  or  which 
may  hereafter  be  erected  or  purchased  out  of  any  appropriation 
under  the  control  of  the  Treasury  Department,  together  with  the  site 
or  sites  thereof"  are  "expressly  declared  to  be  under  the  exclusive 
jurisdiction  and  control  and  in  the  custody  of  the  Secretary  of  the 
Treasury." 

These  are  the  buildings  referred  to  in  your  submission  as  the 
"Federal  buildings  outside  of  Washington"  for  the  uses  of  which 
the  appropriation  "Furniture  and  repairs  of  same,  1914,"  is  made 
by  the  act  of  June  23, 1913  (Public,  No.  3,  p.  20). 

The  act  of  June  17,  1910  (36  Stat.,  531),  requires  that  all  "mis- 
cellaneous supplies  for  the  executive  departments  and  other  Govem- 
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ment  establishments  in  Washington,  when  the  public  exigencies  do 
not  require  the  immediate  delivery  of  the  article,  shall  be  advertised 
and  contracted  for  by  the  Secretary  of  the  Treasury."  This  act  has 
no  application  to  the  courthouses,  post  offices,  and  other  public 
buildings  designated  by  you  as  "Federal  buildings  outside  Wash- 
ington." (See  19  Comp.  Dec.,  834.)  That  the  act  had  no  application 
to  such  buildings  appears  to  have  been  the  view  held  by  you  in  not 
advertising  and  contracting  under  the  general  supply  schedule  for 
filing  furniture  for  these  buildings  for  the  fiscal  year  1914. 

Since  filing  furniture  for  these  buildings  outside  Washington  was 
not  advertised  for  nor  included  within  the  General  Supply  Com- 
mittee's contract  the  purchase  of  such  furniture  is  controlled  by  the 
provisions  of  section  8709  of  the  Revised  Statutes,  which  require 
that  all  purchases  and  contracts  for  supplies  or  services  in  any  of  the 
departments  of  the  Government,  except  for  personal  services,  shall 
be  made  by  advertising  "  for  proposals  respecting  the  same,  wh^i  the 
public  exigencies  do  not  require  the  immediate  delivery  of  the 
articles." 

I  have  the  honor  therefore  to  answer  your  question  in  the  negative. 


KEIKBimSEXEHT    07   OPFICEE    OF   PUBLIC-HEALTH    SEBVICE    FOR    EX- 
PENSES OF  XEBICAL  TEEATXENT  IN  PRIVATS  HOSPITAL. 

An  officer  of  the  Public  Health  Service  is  not  entitled  to  reimbursement  by  the 
Government  of  the  cost  of  medical  treatment  received  In  a  private  hospital 
when  medical  treatment  was  avaUable  in  a  hospital  under  contract  with  the 
Government. 

ComptroUer  Downey  to  the  Secretary  of  the  Treasury,  September  26,  1913: 

I  have  by  your  reference  of  September  12,  1913,  the  request  of  the 
Surgeon  General  of  the  Public  Health  Service  for  decision  whether 
payment  is  authorized  of  bills  for  board  and  nursing  and  ambulance 
hire,  to  amount  of  $92,  for  Richard  Kearney,  an  assistant  surgeon  of 
the  Public  Health  Service,  while  at  Georgetown  University  Hospital 
from  July  19  to  August  5,  1913. 

Dr.  Kearney  is  reported  to  have  been  in  charge  of  the  miscellaneous 
bureau  of  the  Public  Health  Service  at  Washington,  D.  C.,  and  was 
stricken  with  appendicitis  while  in  his  lodgings  at  the  home  of 
another  physician  (not  connected  with  the  service),  who  states  that 
an  immediate  operation  was  necessary,  so  he  took  him  to  the  nearest 
hospital,  Georgetown  University  Hospital. 

In  the  appropriations  made  for  the  Public  Health  Service  for  the 
fiscal  year  1914  it  was  provided  by  the  sundry  civil  act  of  June  23, 
1913  (public  No.  3,  p.  23)— 

"  That  hereafter  commissioned  officers  and  pharmacists,  and  those 
employees  of  the  service  devoting  all  their  time  to  field  work,  shall 
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be  entitled  to  hospital  relief  when  taken  sick  or  injured  in  line  of 

duty." 

Prior  to  this  enactment  the  commissioned  officers  of  the  Public 
Health  Service  were  only  allowed  medicines  by  the  Government  and 
were  not  entitled  to  treatment  in  hospitals  at  Government  expense. 
(See  16  Comp.  Dec.,  346.) 

The  act  of  June  23,  1913,  &upra^  entitles  the  officers  "  to  hospital 
relief  when  taken  sick  or  injured  in  line  of  duty." 

^Vhere  officers  are  entitled  to  medical  attendance  at  Government 
expense  and  the  Government  maintains  a  corps  of  medical  officers 
for  the  purpose  of  furnishing  medical  attendance,  as  in  the  Army 
and  Navy,  private  medical  attendance  is  not  authorized  except  as 
provided  by  regulations,  the  conditions  usually  being  where  attend- 
ance of  medical  officer  of  the  Government  could  not  be  had  or  where 
the  services  of  a  specialist  are  required. 

The  Public  Health  Service  is  a  medical  organization  and  at  Wash- 
ington, D.  C.,  has  contract  arrangements  with  the  Providence  Hos- 
pital for  the  care  of  the  sick  entitled  to  the  benefits  of  the  service; 
and  there  are  also  stationed  at  Washington  a  number  of  the  medical 
officers  of  the  service. 

Although  no  regulations  have  been  prescribed  upon  the  subject, 
this  service  must  be  viewed  as  the  hospital  relief  to  which  Dr.  Kear- 
ney was  entitled  under  the  provisions  of  the  act  of  June-23,  1913, 

His  physician  states  he  removed  him  to  the  nearest  hospital,  and 
this  is  stated  presumably  to  show  that  there  was  an  emergency  which 
made  it  necessary  to  go  to  the  nearest  hospital. 

Both  the  Garfield  Hospital,  at  Eleventh  Street  and  Florida  Avenue, 
and  the  George  Washington  University  Hospital,  at  Fourteenth  and 
H  Streets,  appear  to  be  nearer  to  the  officer's  lodgings  (Twenty-first 
and  S  Streets)  than  Georgetown  University  Hospital,  at  Thirty-fifth 
and  N  Streets ;  but  however  that  may  be  the  officer  can  not,  by  making 
his  home  at  a  point  not  so  accessible  to  the  medical  facilities  of  the 
Government  as  private  facilities,  demand  that  he  be  furnished  pri- 
vate hospital  relief. 

In  17  Comp.  Dec.,  472,  a  navy  officer  was  on  duty  at  New  York 
Nax-y  Yard  and  made  his  home  at  Englewood,  N.  J.,  where  he  was 
taken  sick,  necessitating  an  operation  and  for  the  expenses  of  which 
he  claimed  reimbursement,  and  it  was  held  that  in  placing  himself 
where  the  services  of  the  medical  officers  of  the  navy-yard  station 
were  not  available  he  took  the  chances  of  having  to  pay  the  expenses 
of  any  illness  for  which  treatment  might  be  necessary,  whether  that 
illness  might  be  sudden  and  violent  or  otherwise ;  and  that  there  was 
no  authority  of  law  for  the  reimbursement  claimed.  (See  also  16 
Comp.  Dec.,  736.) 
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In  the  present  case  no  attempt  appears  to  have  been  made  at  any 
time  to  enlist  the  services  of  the  Public  Health  Service,  nor  does  it 
appear  that  the  service  could  not  have  been  rendered  if  requested. 

I  am  of  opinion  the  expenses  incurred  by  the  officer  are  not  payable 
by  the  Government. 

COST  OF  PAYINa  A  PRXVATS  ALLEY  ADJACEHT  TO  A  FUBLIC  BtTILBIHa. 

An  appropriation  providing  for  the  repair  and  preservation  of  completed  pubUc 
buildings  and  grounds  is  not  available  for  payment  of  any  part  of  the  cost 
of  paving  a  private  alley  not  a  part  of  the  grounds  of  a  public  building,  but 
adjacent  thereto,  such  paving  being  new  constructive  work  within  the 
meaning  of  the  statute  carrying  the  appropriation. 

Comptroller  Downey  to  the  Secretary  of  the  Treasury,  September  26,  1918: 
I  am  in  receipt  of  your  letter  of  the  18th  instant,  as  follows: 
"This  department  has  the  honor  to  request  the  reconsideration 
of  the  question  covered  by  your  opinion  of  the  22d  ultimo,  relative 
to  the  payment  by  the  United  States  of  a  proportionate  share  of  the 
cost  of  paving  the  private  alley  adjacent  to  the  Federal  building  site 
at  Alexandria,  Va. 

"  While  the  department  is  not  able  at  this  time  to  recall  specific 
cases,  it  is  nevertheless  the  fact  that  there  have  been  a  number  of  in- 
stances where  this  department  has  contracted  for  the  paving  of  the 
Government's  j^roportionate  sliare  of  private  alleys  adjacent  to  Fed- 
eral buildinff  sites  when,  as  in  the  Alexandria,  Va.,  case,  the  Gov- 
ernment's title  to  such  sites  includes  an  irrevocable  right  of  way  over 
such  alleys,  and  where  such  alleys  are  used,  or  to  be  used,  as  a  means 
of  approach  to  such  sites. 

"  In  submitting  this  matter  for  your  opinion  under  date  of  August 
9,  1913,  a  blue  print  of  the  approach*  plan  of  the  Alexandria,  Va., 
building  was  transmitted,  showing  the  outlines  of  the  Federal  build- 
ing, the  site  thereof,  the  driveway  thereon,  and  the  adjacent  alley 
in  question.  Said  blue  print  shows  a  wall  along  the  Federal  building 
site  separating  the  same  from  said  alley  except  for  a  short  distance 
near  the  entrance  to  the  alley.  The  blue  print  is  returned  herewith. 
It  will  be  noted  that  the  hitching  place  tor  the  horses  used  by  the 
rural  free  delivery  carriers  is  at  the  rear  of  the  site  next  to  the  alley. 
It  is  contemplated  to  remove  a  section  of  the  wall  near  the  hitching 
rail  to  permit  the  conveyances  of  rural  free  delivery  carriers  to  have 
a  means  of  ingress  and  egress  separate  from  the  driveway  for  the 
mail  wagons. 

"  In  view  of  the  proposed  use  of  the  alley  as  an  additional  ap- 
proach to  the  Federal  building  at  Alexandria,  the  department  re- 
quests your  decision  whether  it  may  not  legally  pay  the  expense  from 
tlie  appropriation  for  '  Repairs  and  preservation  of  public  buildings, 
1914,'  for  paving  one-half  of  the  alley  the  depth  of  the  Federal  build- 
ing site,  adjacent  owners  being  willing  to  bear  their  proportionate 
share  of  the  expense  of  paving  the  remainder." 

In  the  decision  of  August  22,  1913,  relative  to  paving  this  pri- 
vate alley  it  was  held  that — 

"The  private  alley  not  being  a  part  of  the  grounds  of  the  build- 
ing, the  appropriation  above  quoted  ('Repairs  and  preservation  of 
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public  buildings,  1914')  is,  in  my  judgment,  not  applicable  to  pave 
same,  notwithstanding  that  the  Government  has  a  right  of  way  over 
same  in  conunon  with  others.'' 

The  appropriation  "Repairs  and  preservation  of  public  build- 
ings, 1914,"  is  made  by  the  act  of  June  23, 1913  (Public  No.  3,  p.  13), 
as  follows : 

"Repairs  and  preservation  of  public  buildings:  For  repairs  and 
preservation  of  all  completed  and  occupied  public  builaings  and 
the  grounds  thereof  under  the  control  of  the  Treasury  Department, 
and  for  wire  screens  therefor,  Government  wharves  and  piers  under 
the  control  of  the  Treasury  Department,    *    ♦    ♦    $675,000." 

Section  3678,  Revised  Statutes,  requires  that — 

"All  sums  appropriated  for  the  various  branches  of  expenditure 
in  the  public  service  shall  be  applied  solely  to  the  objects  for  which 
they  are  respectively  made,  and  for  no  others." 

Though  the  proposed  use  of  the  private  alley  as  an  additional 
approach  to  the  Federal  building  may  make  it  very  desirable  to 
pave  the  alley,  the  necessity  for  an  expenditure  does  not  authorize  the 
use  therefor  of  an  appropriation  which  is  not  applicable  thereto. 

In  some  instances  the  laying  of  sidewalks  and  posably  the  paving 
of  alleys  adjoining  public  buildings  have  been  authorized,  but  such 
authorizations  have  been  in  connection  with  and  as  a  part  of  the 
cost  of  original  construction  of  the  buildings  on  the  theory  that  the 
completion  of  the  building  included  proper  approaches  or  necessary 
access  as  a  necessary  incident  to  completion,  but  such  precedents 
can  furnish  no  basis  justifying  resort  for  such  purposes  to  an  ap- 
propriation for  "repair  and  preservation  of  public  buildings,"  the 
distinction  being  obvious. 

It  is  understood  that  the  Government  claims  no  interest  in  the 
fee  of  the  private  alley  in  question ;  but,  independently  of  that  fact, 
the  appropriation  for  "Repairs  and  preservation  of  public  build- 
ings," suproj  is  not  applicable  to  new  constructive  work  in  the  nature 
of  improvements. 

I  am  constrained  to  adhere  to  the  decision  heretofore  rendered  in 
the  matter  of  paving  the  alley  in  question.  (See  15  Comp.  Dec, 
227, 229.) 


UmimSSlfEHT  TO  UCEHSEE  OP  THE  GOVERNXENT  OF  A  PAET  OP  A 
PEE  70R  AN  ANNUAL  LICENSE. 

A  licensee  of  the  Government  who  pays  a  fee  for  an  annual  license  conferring 
on  him  certain  rights  in  connection  with  a  national  park  is  not  entitled 
to  reimbursement,  in  the  absence  of  a  provision  therefor  in  the  license, 
of  any  part  of  said  fee  by  reason  of  his  failure,  through  no  fault  of  the 
Government's,  to  exercise  said  rights  during  a  part  of  the  year  for  which 
the  license  was  granted. 
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Decision  by  Comptroller  Downey,  September  27,  191S: 

Greorge  W.  Evans,  chief  disbursing  clerk,  Department  of  the  Inte- 
rior, applied  September  17,  1913,  for  revision  of  the  action  of  the 
Auditor  for  the  Interior  Department  in  disallowing  by  settlement  'So. 
8226,  dated  July  29,  1913,  an  item  of  $20  refunded  to  L.  C.  Norman 
on  his  permit  for  procuring  and  shipping  water  from  springs  in 
Piatt  National  Park  to  parties  outside  of  Sulphur,  Okla. 

L.  C.  Norman  entered  into  an  agreement  with  the  Department  of 
the  Interior  by  which  he  was  granted  the  above  permit  for  the  term 
of  one  year  from  January  1  to  December  31,  1912,  upon  payment  of 
$25  in  advance.  He  later  was  compelled  to  leave  Sulphur  and  there- 
fore could  not  avail  himself  of  the  permit  subsequent  to  March  8, 
1912.  Upon  his  application  for  a  refund  for  the  unused  period  of  the 
permit,  the  Secretary  directed  that  a  voucher  for  $20  be  prepared  for 
payment,  which  was  done. 

The  payment  of  this  item  was  disallowed  for  the  reason  that — 

"The  failure  of  the  permittee  to  exercise  his  rights  under  the  per- 
mit does  not  appear  to  authorize  refund  to  him  of  any  portion  of  the 
fee  paid  for  the  permit,  in  the  absence  of  a  provision  tneref or  in  the 
permit  or  of  fault  on  the  part  of  the  United  States,  (54  MS.  Comp. 
Dec,  887,  Aug.  25, 1910.)^ 

The  licensee  in  this  case  was  granted  certain  rights  which  he  might 
have  asserted  for  the  specified  period  if  he  saw  fit.  His  failure  so  to 
do  gave  him  no  right  to  a  refund  in  the  absence  of  a  specific  provi- 
sion therefor  in  the  agreement. 

The  money  paid  by  the  licensee  for  this  permit  was  covered  in  to 
the  credit  of  the  special  fund  known  as  "  Revenues,  Piatt  National 
Park,"  and  under  section  18  of  the  act  of  April  21,  1904  (33  Stat, 
220,  221),  was  made  available  for  the  following  purposes: 

"*  ♦  *  All  money  heretofore  received  or  that  may  hereafter 
be  realized  for  the  use  of  said  waters  or  for  the  use  and  occupancy 
of  the  land  or  the  buildings  thereon,  through  leases,  permits,  or  other- 
wise, may  be  expended  under  the  direction  of  the  Secretary  of  the 
Interior  for  the  care  and  management  of  said  lands  and  the  preserva- 
tion of  the  improvements  thereon:    ♦     ♦     ♦  " 

This  act  authorizes  the  Secretary  of  the  Interior,  in  his  discretion, 
to  expend  the  funds  so  derived  for  all  proper  purposes  along  the  line 
designated.  Such  authority,  however,  does  not  give  him  the  right 
to  give  back  to  a  licensee  money  properly  deposited  in  and  belonging 
to  this  special  fund.  The  licensee  has  no  legal  right  to  such  refund, 
nor  has  the  Secretary  any  right  to  bestow  a  bounty  on  him  from  such 
fund. 

The  auditor's  action  is  aflBrmed    ♦    ♦    ♦. 
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EEIXBirKSEMEHT  07  BEPXTTY  COIXECTOK  OF  INTERNAL  EEVENTTE  FOE 
EXPENSES  INC1TERED  IN  ATTENDING  A  HEAEINO  BEFORE  A  UNITEB 
STATES  COMMISSIONER. 

A  deputy  collector  of  Internal  reyenne  Is  entitled  to  all  necessary  and  lawful 
expenses  incurred  in  attending  a  bearing  before  a  United  States  com- 
missioner pursuant  to  the  subpoena  of  said  commissioner,  although  the 
hearing  is  held  in  a  district  other  than  that  of  the  deputy  collector's  resi- 
dence. 

The  expenses  incurred  by  a  deputy  collector  of  internal  revenue  under  such 
conditions  as  those  stated  above,  are  payable  from  the  appropriation  for 
"Fees  of  witnesses,  United  States  courts,"  and  not  from  that  for  the 
expenses  of  deputy  collectors  of  internal  revenue. 

9  Comp.  Dec.  121  distinguished. 

Comptroller  Downey  to  J,  F.  Mayes,  United  States  marshal,  September  29,  1918: 

I  have  received  your  letter  of  the  23d  instant,  requesting  a  de- 
cision as  to  whether  or  not  you  are  authorized  to  pay  the  entire 
expense  incurred  by  J.  S.  Barkman,  deputy  collector  of  internal 
revenue  at  Little  Rock,  Ark.,  in  the  eastern  district  of  the  State,  who 
attended  as  witness  at  a  commissioner's  hearing  at  Texarkana,  Ark., 
in  the  western  district  of  the  State. 

The  appropriation  for  expenses  of  deputy  collectors  of  internal 
revenue  for  the  current  fiscal  year  (act  of  Mar.  4,  1913,  37  Stat, 
739,759)  provides: 

"*  *  *  That  no  part  of  this  amount  be  used  in  defraying 
the  expenses  of  any  officer,  designated  above,  subpoenaed  by  the 
United^States  court  to  attend  any  trial  before  a  United  States  court 
or  preliminary  examination  before  any  United  States  commissioner, 
which  expenses  shall  be  paid  from  the  appropriation  for  'Fees  of 
witnesses,  United  States  Cfourts.' " 

This  deputy  collector  attended  the  preliminary  hearing  pursuant 
to  the  commissioner's  subpcena,  and  not  under  order  or  instruction 
from  the  internal-revenue  bureau.  The  restriction  placed  upon  the 
use  of  this  appropriation  applies  where  the  officer  attends  in  obedi- 
ence to  a  subpoena  issued  by  a  United  States  commissioner.  (16 
Comp.  Dec.,  838.) 

The  subpcena  issued  by  this  commissioner  did  not  run  outside  of 
the  western  district  of  Arkansas  (8  Comp.  Dec.,  276),  and  tiierefore 
had  no  force  to  compel  this  deputy  collector  to  travel  from  the  east- 
em  to  the  western  district ;  but  it  was  a  lawful,  valid  writ  in  the  west- 
em  district,  and  the  deputy  collector  incurred  this  expense  in  pursu- 
ance of  its  command. 

It  has  been  held  that  a  witness  from  another  district  attending 
before  a  commissioner  upon  a  subpoena  issued  by  the  commissioner 
is  not  entitled  to  the  mileage  provided  by  section  848  of  the  Revised 
Statutes  for  travel  outside  of  the  commissioner's  district.  (9  Comp. 
Dec*,  121.)     This  ruling  does  not  apply  to  officers  or  employees  of 
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the  Government  whose  official  duty  it  is  to  testify  in  behalf  of  the 
Government  and  who  are  bound  to  attend  for  that  purpose,  whether 
in  the  district  in  which  they  reside  or  elsewhere.  Such  officer  or 
employee  is  entitled  to  his  necessary  expenses  in  going,  returning, 
and  attending,  when  sent  away  from  his  place  of  business  as  a  wit- 
ness for  the  Government.     (Sec.  850,  Rev.  Stat) 

There  can  be  no  doubt  that  Mr.  Barkman  is  entitled  to  reimburse- 
ment for  all  necessary  and  lawful  expense  incurred  by  him  in  attend- 
ing this  hearing.  Having  been  subpoenaed  as  a  witness  at  the  hear- 
ing before  the  commissioner,  these  expenses  are  payable  from  the 
appropriation  for  "  Fees  of  witnesses.  United  States  courts,'*  and  not 
from  the  internal-revenue  appropriation. 


CAELOAD  RATE  ON  LESS  THAN  CARLOAB  8HIF1CENT. 

When  a  shipment  is  less  than  a  minimum  carload  and  does  not  require  the 
exclusive  use  of  a  car,  the. maximum  cliarge  therefor  should  not  exceed  the 
charge  on  the  minimum  carload  named  in  the  tariff  of  the  transportation 
company,  even  though  the  company  is  unable  to  furnish  a  car  of  said 
capacity. 

Decision  by  Comptroller  Downey,  September  29,  1913: 

The  El  Paso  and  Southwestern  System  applied  August  2,  1913, 

for  a  revision  of  the  action  of  the  Auditor  for  the  War  Department 

in  disallowing  $23  by  settlement  No.  17959,  dated  December  5,  1912. 
*  *  *  *  *  *  « 

The  company  was  paid  by  a  disbursing  officer  $22.80  for  the  trans- 
portation of  11,480  pounds  of  hay,  on  the  basis  of  a  minimum  carload 
of  19,000  pounds.  The  said  hay  was  loaded  in  a  car  with  2  cords 
(8,000  pounds)  of  wood  and  59  sacks  (9,180  pounds)  of  oats.  The 
auditor  allowed  for  the  hay  $19.20,  on  the  basis  of  a  minimum  carload 
of  16,000  pounds  under  the  tariff  provision  that  "  the  charge  for  less 
than  a  carload  of  freight  should  not  exceed  the  charges  on  a  minimum 
carload  weight  of  the  article."  The  difference,  $3.60,  was  disallowed 
and  deducted  by  the  auditor  from  the  amount  otherwise  due  on  the 
settlement  under  consideration.    The  company's  tariff  provides  that — 

"  Hay,  carloads,  will  be  subject  to  the  following  minimum  weights: 
In  cars  30  feet  and  under,  inside  measurement,  16,000  pounds. 
In  cars  over  30  feet  to  and  including  32  feet,  17,000  pounds. 
In  cars  over  32  feet  to  and  including  34  feet,  19,000  pounds. 

*  *  *  *  *  *  «99 

The  company  contends  for  allowance  on  the  basis  of  19,000  pounds 
as  a  minimum  carload  rate,  because  the  smallest  car  in  its  equipment 
is  34  feet  in  length,  and  that  the  tariff  provides  that  "  no  minimum 
specified  will  apply  when  cars  of  dimensions  or  capacity  are  riot  in 
the  equipment  of  this  company." 
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The  auditor  in  allowing  for  16,000  pounds  instead  of  19,000  pounds 

stated  that — 

"Had  the  cars  been  used  exclusively  for  the  hay,  the  company s 
contention  would  not  be  questioned;  but  since  it  appears  that  each 
car  contained  other  freight,  which  was  paid  for  at  class  rates,  and 
that  the  bulk  of  the  freight  in  each  instance  reduced  the  space  below 
that  of  a  30- foot  car,  the  minimum  for  a  30- foot  car  is  allowed." 

Where  the  shipper  requires  the  exclusive  use  of  a  car,  the  com- 
pany can  not  be  expected  or  required  to  furnish  a  smaller  car  than 
it  possesses.  In  such  a  case  the  minimum  charge  for  the  car  fur- 
nished would  be  on  the  basis  of  the  smallest  car  in  the  company's 
equipment  unless  a  smaller  car  of  another  company  is  actually  used. 

The  tariff  naming  the  minimum  weights  on  carloads  of  hay,  swpra^ 
provides  for  a  minimum  carload  of  hay  of  16,000  pounds.  When  a 
less  quantity  is  shipped  than  the  minimum  carload,  without  requir- 
ing the  exclusive  use  of  a  car,  the  maximum  charge  therefor,  under 
the  tariff  provision  quoted  above,  should  not  exceed  the  charges  on  a 
minimum  carload  weight  of  the  article.  The  tariff  provides  a  mini- 
mum carload  weight  which  thereby  fixes  the  maximum  charge  on  less 
than  a  carload  shipment. 

The  auditor's  action  on  this  item    *    *    *  is  therefore  affirmed. 
******  *' 


FBEIGHT  CHAE0E8  ON  ICATSEIAL  ITSEB  IH  CONSTEVCTINO  PAETICVULX 

NAVAL  VESSELS. 

The  freight  charges  on  structural  material  used  in  building  particular  naval 
TeBsels  are  to  be  paid  from  the  appropriation  providing  for  the  building  of 
said  vessels  and  fixing  their  total  cost,  and  not  from  the  appropriation  for 
freight  charges  of  the  Navy  Department  generally. 

ComptroUer  Downey  to  the  Secretary  of  the  Navy,  September  80,  1913: 

I  have  your  letter  of  September  9,  1913,  requesting  my  decision 
whether  the  freight  on  structural  material  used  in  building  the  fuel 
ships  Maumee  and  Kanawha  should  be  paid  out  of  the  appropria- 
tion for  building  those  two  vessels  or  out  of  the  appropriation 
"  Freight,  supplies  and  accounts.'' 

The  act  of  August  22,  1912  (37  Stat,  346),  an  act  making  appro- 
priations for  the  naval  service,  provides  as  follows : 

"Freight,  Bureau  of  Supplies  and  Accounts:  All  freight  and  ex- 
press charges  pertaining  to  the  Navy  Department  and  its  bureaus, 
except  the  transportation  of  coal  for  the  Bureau  of  Equipment, 
^50,000." 

The  same  act  under  the  title  "  Increase  of  the  Navy,"  on  page  354, 
provides: 

"  Two  fuel  ships,  to  cost,  exclusive  of  armor  and  armament,  not  to 
exceed  $1,140,000  each,  and  which  shall  be  built  in  navy  yards,  one 
to  be  built  in  a  navy  yard  on  the  Pacific  coast." 
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The  Chief  of  the  Bureau  of  Construction,  Navy  Department,  on 
May  16, 1913,  made  a  report  which  reads : 

"  1.  An  examination  of  the  bids  recently  received  for  the  steel  ma- 
terial for  the  Kanawha  sad  Maumee  indicates  that  the  purchase  of 
this  material  f .  o.  b.  at  the  mills  of  the  steel  contractor,  and  shipping 
same  to  the  Mare  Island  Navy  Yard  over  land-grant  railroads,  wifl 
result  in  a  saving  to  the  Government  of  about  $20,000  in  tfie  ship- 
ment of  the  16,000,000  pounds  of  structural  steel  involved. 

"  2.  However,  there  is  a  question  of  legality  involved,  but  it  would 
appear  that  questions  of  procedure  should  not  permit  tiie  loss  of 
$20,000  to  governmental  appropriations.  The  question  of  legality 
arises  from  the  appropriation  'Freight,  Bureau  of  Supplies  and 
Accounts:  AH  freight  and  express  charges  pertaining  to  the  Navy 
Department  and  its  bureaus,  except  the  transportation  of  coal  for 
the  Bureau  of  Equipment,  $425,000.'  Inasmuch  as  the  freight 
charges  involved  are  about  $100,000,  it  is  possible  that  a  charge  of 
this  kind  against '  Freight,  Bureau  of  Supplies  and  Accounts '  would 
result  in  a  deficiency  in  this  appropriation. 

"  3.  The  bureau  is  of  the  opinion  that  it  was  clearly  the  intent  of 
that  paragraph  of  the  '  Increase  of  the  Navy '  section  of  the  act  of 
August  22,  1912,  authorizing  two  fuel  ships,  'to  cost,  exclusive  of 
armor  and  armament,  not  to  exceed  $1,140,000  each,'  to  provide  com- 
plete two  fuel  ships,  that  the  phraseology  'to  cost'  should  cover  and 
was  intended  to  cover  the  purchase  of  the  necessary  material  de- 
livered at  the  Mare  Island  Navy  Yard,  and  that,  accordingly,  it 
would  be  entirely  proper  that  this  material  be  bought  f.  o.  b.  at  the 
mills;  that  it  be  transported  to  Mare  Island  over  land-grant  rail- 
roads under  the  appropriation  'Freight,  Bureau  of  Supplies  and 
Accounts,'  and  that  the  appropriation  'Increase  of  the  Navy,' 
Kanawha  and  Maumee,  be  debited,  and  the  appropriation  '  Freight, 
Bureau  of  Supplies  and  Accounts'  be  credited  by  the  cost  of  this 
transportation.  The  procedure  will  result  in  the  cost  of  transporta- 
tion being  lodged  against  the  cost  of  the  vessels,  which  would  be  the 
case  if  the  material  were  purchased  from  the  contractors  for  delivery 
at  the  Mare  Island  yard,  as  the  cost  of  transportation  would  then  be 
included  in  the  contract  price  for  the  material. 

"4.  The  bureau  therefore  requests  that  the  Bureau  of  Supplies 
and  Accounts  obtain  departmental  approval  of  this  or  some  other 
provision  which  will  save  this  $20,000  to  the  Government. 

"  6.  This  bureau  is  prepared  to  cooperate  with  the  Bureau  of  Sup- 
plies and  Accounts  in  any  manner  that  said  bureau  may  desire." 

The  foregoing  indicates  that  both  vessels  are  in  course  of  con- 
struction at  the  Mare  Island  Navy  Yard,  and  that  the  material  for 
both  is  to  be  purchased  at  certain  mills  and  shipped  direct  to  the 
Government  navy  yard. 

The  question  to  be  determined  is  whether  the  freight  on  this  struc- 
tural material  should  be  paid  out  of  the  appropriation  for  building 
the  two  vessels  or  from  the  appropriation  for  freight,  etc. 

The  appropriation  for  freight  is  very  specific;  therefore,  all  freight 
shipped  to  navy  yards  for  general  purposes,  such  as  stock  material, 
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should  be  paid  for  from  that  appropriation.  Likewise  the  appropri- 
ation for  these  two  vessels  is  specific,  and  includes  all  the  cost  of  the 
vessels  except  the  armor  and  armament,  with  directions  that  they  be 
built  at  the  Government  navy  yard.  Therefore,  the  freight  on  ma- 
terial shipped  to  the  navy  yard  for  the  purpose  of  constructing  these 
two  vessels  and  for  nothing  else  should  be  paid  for  from  that  appro- 
priation, because  it  is  part  of  the  cost  of  those  vessels  and  therefore 
exclusive.     (See  10  Comp.  Dec.,  833.) 

You  are  advised,  therefore,  that  as  to  any  material  the  cost  of 
which  is  to  be  borne  by  the  appropriation  for  building  these  ships 
the  freight  on  such  material  should  also  be  paid  from  that  appropria- 
tion.   

PAT  07  HAVAL  OFFICEK  FOE  PEEIOB  OF  BANK  AHTSDATINa  VACANCY 
TO  WHICH  APPOnrTEB. 

The  words  "grade"  and  "rank"  as  used  In  the  act  of  March  4,  1913  (37 
Stat,  892),  are  interchangeable  and  the  equivalent  of  office,  and  the  ad- 
Tancement  contemplated  by  that  act  is  an  adyancement  in  office. 

The  amendment  of  the  record  of  a  lieutenant  in  the  Navy,  in  accordance  with 
the  terms  of  a  private  act  of  February  6,  1909  (35  Stat.,  1436).  by  the 
retroactive  advancement  of  his  name  in  the  list  of  lieutenants  on  the  Naval 
Register,  and  the  antedating  of  his  rank  as  a  lieutenant  for  one  year  pre- 
ceding the  vacancy  in  that  office  to  which  he  had  been  appointed,  was  not 
an  advancement  of  him  in  office,  and  he  !s  not  entitled  under  the  act  of 
March  4,  1913,  svpra,  to  the  pay  of  a  lieutenant  for  the  period  of  antedated 
rank. 

Dedsion  by  Comptroller  Downey,  October  1,  1913: 

Hilary  Williams,  lieutenant  commander,  United  States  Navy,  ap- 
plied September  9, 1913,  for  a  revision  of  the  action  of  the  Auditor  for 
the  Navy  Department  on  his  claim  for  difference  between  pay  as  lieu- 
tenant and  lieutenant  (junior  grade),  under  the  act  of  March  4, 1913, 
from  January  1  to  December  31, 1904,  as  set  forth  in  a  letter  from  the 
auditor  to  him  of  August  8,  1913. 

The  letter  referred  to  did  not  constitute  a  disallowance  by  the  au- 
ditor, but  the  auditor  having  on  September  20,  1913,  by  settlement 
No.  22776,  disallowed  said  claim,  the  application  filed  by  the  claimant 
as  above  will  be  treated  as  an  application  for  a  revision  of  that  set- 
tlement. 

On  April  26,  1904,  claimant,  then  e  lieutenant  (junior  grade)  in 
the  Navy,  was  nominated  "  to  be  a  lieutenant  in  the  Navy  from  the  1st 
day  of  January,  1904  (subject  to  examinations  required  by  law),  vice 
Lieut  Chester  M.  Knepper,  promoted;"  was  confirmed  April  27, 
1904;  ordered,  May  27,  1904,  to  proceed  to  Washington,  D.  G,  and 
report,  June  1,  1904,  for  the  examinations  preliminary  to  the  promo- 
tion; proceeded  and  reported  as  ordered,  and  was  examined  physi- 
cally and  professionally  June  2, 1904 ;  failed  in  the  examination,  and 
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the  findings  of  the  examining  boards  were  approved  by  the  President 
June  13,  1904,  and  he  was  suspended  from  the  promotion  "  for  one 
year,  with  corresponding  loss  of  date."  (See  sees.  1496,  1493,  150^2, 
1506,  Eev.  Stat.)  His  year  of  suspension  from  promotion  com- 
menced June  13, 1904,  and  terminated  June  12,  1905,  and  his  year  of 
loss  of  date  commenced  January  1,  1904,  and  terminated  December 
31, 1904.     (16  Opin.  Att.  Gen.,  587.) 

On  March  1,  1905,  he  was  renominated  "  to  be  a  lieutenant  in  the 
Navy  from  the  1st  day  of  January,  1905  (subject  to  examinations 
required  by  law),  vice  Lieut.  Kenneth  G.  Castleman,  resigned;"  was 
confirmed  March  1,  1905 ;  successfully  passed  the  reexaminations  for 
the  promotion,  the  findings  of  the  examining  boards  being  approved 
by  the  President  June  24,  1905;  and  he  was  commissioned  June  26, 
1905,  with  rank  from  January  1,  1905,  date  of  occurrence  of  vacancy 
created  by  resignation  of  Lieut  Castleman  on  December  31,  1901:. 

On  February  6,  1909,  there  was  passed  a  private  act  entitled  "An 
act  to  correct  the  naval  record  of  Lieut.  Hilary  Williams,  United 
States  Navy,"  providing : 

"  That  the  Secretary  of  the  Navy  be,  and  he  is  hereby,  authorized 
and  directed  to  amend  the  naval  record  of  Lieutenant  Hilarv  Wil- 
liams, United  States  Navy,  by  placing  his  name  on  the  official  Navy 
Register  of  the  Navy  Department  next  after  that  of  Lieutenant 
Charles  T.  Owens,  United  States  Navy,  and  to  receive  rank  of  lieu- 
tenant. United  States  Navy,  from  January  first,  nineteen  hundred 
and  four."     (35  Stat,  1436.) 

On  March  22,  1909,  he  was  nominated  "  to  be  a  lieutenant  in  the 
Navy  from  the  1st  day  of  January,  1904,  to  take  rank  next  after 
Lieut.  Charles  T.  Owens,  United  States  Navy,  to  correct  the  date 
from  which  he  takes  rank,  in  accordance  with  the  provisions  of  an  act 
of  Congress  approved  February  6,  1909";  was  confirmed  March  29, 
1909,  and  commissioned  April  8,  1909. 

A  claim  was  thereupon  filed  by  him  under  the  act  of  February  6, 
1909,  for  difference  of  pay  between  that  of  lieutenant  and  lieutenant 
(junior  grade)  from  January  1,  1904,  to  December  31,  1904.  The 
claim  was  disallowed  by  the  auditor  (settlement  No.  22,776,  June  4, 
1909),  and  the  disallowance  was  affirmed  by  my  predecessor  (16 
Comp.  Dec.,  557). 

The  act  of  March  4, 1913  (37  Stat.,  892),  provides: 

"  That  all  officers  of  the  Navj  who,  since  the  third  day  of  March, 
eighteen  hundred  and  ninety-nme,  have  been  advanced  or  may  here- 
after be  advanced  in  grade  or  rank  pursuant  to  law  shall  be  allowed 
the  pay  and  allowances  of  the  higher  grade  or  rank  from  the  dates 
stated  in  their  commissions." 

A  claim  was  then  filed  by  claimant  for  the  same  difference  of  pay 
between  lieutenant  and  lieutenant    (junior  jgrade),  January   1  to 
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December  31,  1904,  under  this  statute.    The  auditor  disallowed  it 
for  the  following  reasons : 

"The  act  of  March  4,  1913,  was  to  give  officers  of  the  Navy  pay 
frcMn  dates  of  rank  as  stated  in  their  commissions,  such  dates  being 
the  dates  they  became  eligible  for  promotion  to  an  office  then  in  ex- 
istence and  not  occupied.  There  was  no  office  to  which  claimant 
could  have  been  promoted,  until  the  first  vacancy  occurred  after  the 
expiration  of  the  period  of  suspension,  which  date  was  January  1, 
1905.  He  was  paid  as  lieutenant  from  that  date,  and  there  is  there- 
fore nothing  due  him.  (See  Comp.  Dec.  June  23,  1913,  in  the  case 
of  Lieut.  Commander  C.  P.  Burt,  United  States  Navy.)" 

It  is  the  auditor's  settlement  of  this  claim  under  the  act  of  March 
4, 1913,  that  is  now  being  revised. 

Claimant  was  an  officer  of  the  Navy  on  March  4,  1913,  who  had 
been  advanced  to  the  grade  and  rank  of  lieutenant  in  1905.  The  ad- 
vancement having,  however,  been  a  promotion  "  in  course  "  to  fill  a 
vacancy  in  the  next  higher  grade,  he  was  paid  upon  said  advancement 
under  the  act  of  June  22,  1874  (18  Stat.,  191),  the  pay  and  allow- 
ances of  the  grade  of  lieutenant  from  the  date  of  his  rank  as  such, 
January  1,  1905,  that  date  not  being  prior  to  the  occurrence  of  the 
vacancy  to  which  he  was  appointed- 
Having  been  paid  on  his  advancement  to  the  grade  and  rank  of 
lieutenant  in  1905  from  the  date  of  rank  in  said  higher  grade  or  rank 
as  stated  in  his  commission,  he  clearly  is  not  entitled  under  the  act  of 
March  4,  1913,  to  the  difference  of  pay  claimed,  unless  the  retro- 
active advancement  of  his  name  on  the  Naval  Register  to  the  place 
next  after  Lieut.  Owens  and  the  antedating  of  his  rank  as  lieu- 
tenant to  January  1, 1904,  a  period  of  one  year,  under  the  act  of  Feb- 
ruary 6,  1909,  constituted  an  advancement  in  "  grade  or  rank  "  pur- 
suant to  law  within  the  meaning  of  the  act  of  March  4, 1913. 

The  words  "  grade  "  and  "  rank  "  are  used  differently  in  different 
statutes,  according  to  the  connection  in  which  the  words  are  employed. 
As  used  in  the  act  of  March  4, 1913,  they  are,  I  think,  interchangeable 
and  the  equivalent  of  office.  The  advancement  contemplated  by  the 
act  is  therefore  an  advantement  in  office. 

At  the  time  of  the  enactment  of  the  act  of  February  6, 1909,  claim- 
ant already  held  the  office  of  lieutenant.  The  next  line  office  to  which 
he  could  be  advanced  was  that  of  lieutenant  commander.  The  act 
makes  no  attempt  to  advance  him  to  that  office,  but,  on  the  contrary, 
directs  the  continuance  of  his  name  in  the  list  of  lieutenants,  the  only 
changes  directed  being  the  advancement  of  his  name  on  the  register 
and  the  antedating  of  his  rank.  Neither  this  advancement  in  the  list 
of  lieutenants  nor  the  antedating  of  his  rank  could  constitute  an  ad- 
vancement of  him  in  the  office  of  lieutenant  for  the  reason  that  there 
was  then  no  vacancy  in  the  office  of  lieutenant  in  the  place  next  after 
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Lieut.  Owens  where  his  name  was  directed  to  be  listed,  nor  was  there 
any  existing  vacancy  in  the  office  of  lieutenant  that  had  occurred  dur- 
ing the  year  of  1904,  the  period  of  his  antedated  rank.  The  offices  of 
lieutenants  were  limited  in  number,  and  in  order  for  the  act  of  Feb- 
ruary 6,  1909,  to  have  advanced  him  in  the  office  of  lieutenant  it 
would  have  been  necessary  either  to  have  moved  all  the  lieutenants  in 
office  preceding  him  or  to  have  created  an  additional  office  of  lieuten- 
ant. (See  act  of  Mar.  3,  1903,  32  Stat.,  1197.)  The  act  does  not 
specifically  direct  nor  does  it  apparently  contemplate  such  a  removal 
of  the  lieutenants  preceding  him,  nor  were  they  in  fact  so  removed, 
nor  does  it  expressly  direct  or  appear  to  contemplate  the  creation  of 
an  additional  office  of  lieutenant.  (See  16  Comp.  Dec,  557;  also 
language  used  in  act  of  June  30,  1906,  34  Stat.,  634,  where  such  an 
additional  office  was  created.) 

The  purpose  of  the  act  of  March  4,  1913,  as  urged  upon  Congress, 
was  the  equalization  of  the  commencement  of  the  pay  of  naval  of- 
ficers, some  officers,  as  those  promoted  "  in  course,"  being  then  entitled 
under  a  statute  which  had  existed  since  1874  to  the  pay  of  the  office  to 
which  advanced  from  date  of  rank  therein,  but  with  the  limitation 
that  said  date  of  rank  be  subsequent  to  the  vacancies  they  were  ap- 
pointed to  fill,  or,  in  other  words,  the  vacancies  to  which  they  were 
promoted  must  have  beeii  in  existence  on  date  of  rank  and  continued 
unfilled  until  the  date  of  actual  promotion.  They  were  not  entitled 
under  said  existing  statute  to  the  pay  of  the  offices  to  which  promoted 
for  periods  of  rank  therein  antedating  the  existence  of  the  vacancies 
of  said  offices  to  which  they  were  appointed.  The  commencement  of 
the  pay  of  officers  not  promoted  in  course  would  not  therefore  be 
equalized  with  that  to  which  officers  promoted  in  course  were  entitled 
at  its  passage  if  the  effect  of  the  act  of  March  4, 1913,  were  to  author- 
ize the  pay  of  the  advanced  office  for  a  period  of  rank  therein  antedat- 
ing the  vacancy  to  which  the  officer  was  appointed.  That  statute  has 
therefore  been  construed  as  not  entitling  officers  on  advancement  in 
office  to  the  pay  of  the  advanced  office  for  periods  of  rank  antedating 
a  vacancy  in  said  office,  such  advancements  not  being  considered  as 
advancements  "  pursuant  to  law  "  within  the  meaning  of  the  statute. 
(19  Comp.  Dec,  693,  844;  MS.  Comp.  Dec,  In  re  Adee,  July  30, 
1913.) 

Moreover,  during  the  whole  of  the  year  1904,  for  which  claim  is 
made  for  the  pay  of  lieutenant,  claimant  did  not  hold  the  office  nor 
was  he  qualified  to  perform  the  duties  of  that  grade,  but  was  pro- 
hibited by  statute  from  being  so  promoted.  (Sees.  1493,  1496,  1502, 
Eev.  Stat.) 

It  is  concluded  that  he  is  not  entitled  to  the  difference  of  pay 
claimed.    The  auditor's  disallowance  is  affirmed. 
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IRAVSPOBTATIOV  OF  EXCESS  BAGGAGE  OF  AUCT  OFFICE&— BSaiTSST  OF 

DiSBirBsnrG  offigeb  fob  advance  decision. 

An  Army  officer  traveling  under  competait  orders  on  change  of  station  must 

bear  any  expense  for  trau8ix>rtatiou  of  baggage  taken  with  him  from  bis 

mileage  allowance. 
Disbnrsing  officers  requesting  decisions  in  advance  of  payment  of  a  voucher 

should  submit  with  their  request  the  voucher,  properly  prepared,  which 

they  are  called  upon  to  pay. 

Comptroller  Downey  to  Capt  E.  W.  Tanner,  Qnartermaiter  Corps,  TTnited  States 
Army,  October  1,  1918: 

I  have  received  (on  the  30th  ultimo)  your  letter  of  the  12th  ultimo^ 
requesting  my  decision  whether  you  are  authorized  to  pay  an  account 
in  favor  of  the  St  Louis,  Iron  Mountain  &  Southern  Railway  Co. 
for  the  transportation  of  200  pounds  excess  baggage  from  Jefferson 
Barracks,  Mo.,  to  San  Francisco,  Cal.,  the  property  of  Capt.  James 
Hanson,  Quartermaster  Corps,  United  States  Army,  and  carried 
with  him  on  the  passenger  train  on  change  of  station.  No  voucher 
is  made  up  and  submitted,  but  apparently  the  cost  of  the  transporta- 
tion amounts  to  $13.40.  This  shipment  was  made  under  paragraph 
1138,  Army  Regulations,  1910.  The  shiplnent  was  made  in  July, 
1913. 

In  the  decision  of  this  office  of  the  19th  ultimo,  upon  a  construction 
of  law  submitted  by  the  Auditor  for  the  War  Department,  it  was  held 
thatH- 

"  *  *  *  there  is  no  authority  of  law  for  the  transportation  at 
public  expense  of  personal  baggage  accompanying  an  officer  on  a 
journey  for  which  he  receives  mileage,  regardless  of  whether  such 
journey  is  on  temporary  duty,  on  temporary  change  of  station,  or 
on  permanent  change  of  station,  and  that  so  much  of  paragraphs 
1138  and  1151,  Army  Regulations  of  1910,  as  authorizes  the  trans- 
portation of  excess  baggage  under  such  conditions  is  void." 

In  said  decision  it  was  further  said : 

"As  it  appears,  however,  that  payment  for  what  is  termed  '  excess 
bag^ge '  nas  been  made  under  a  long-continued  practice  of  the  ad- 
ministrative department,  sanctioned  by  the  accounting  officers  of  the 
Treasury,  payments  made  by  disbursing  officers  prior  to  the  promul- 
gation of  this  decision,  but  not  later  than  the  24th  instant,  if  other- 
wise correct,  will  be  passed  to  their  official  credit." 

In  the  case  now  submitted  the  payment  has  not  been  made  but  is 
proposed  to  be  made.  There  is  no  authority  of  law  for  its  payment. 
The  case  falls  within  the  principle  of  the  above  decision,  to  the  effect 
that  there  is  no  authority  of  law  for  the  transportation  at  public 
expense  of  personal  baggage  accompanying  an  officer  on  a  journey 
for  *which  he  receives  mileage.  It  is  taken  for  granted  that  Capt. 
Hanson  was  entitled  to  mileage  for  his  journey  on  his  change  of 
station,  and  I  have  no  doubt  the  same  has  been  paid  him. 
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Upon  the  facts  appearing  I  have  to  advise  that  payment  of  the 
cost  of  this  transportation  from  public  funds  is  not  authorized. 

It  is  not  improper  to  call  your  attention  to  the  fact  that  disbursing 
officers  in  requesting  decisions  in  advance  of  payment  of  a  voucher 
should  submit  with  their  request  the  voucher,  properly  prepared, 
which  they  are  called  upon  to  pay. 


THKOUOH  PA&TY  KATS8. 

Where  a  numOer  of  pertsons  are  furnished  through  transportation  on  a  single 
ticket  and  no  party  rate  Is  published  for  said  through  service,  the  lawfal 
party  rate  therefor  is  the  aggregate  of  the  lawful  intermediate  party  rates 
available  for  the  different  portions  of  the  through  service. 

Comptroller  Downey  to  Lieut.  Col.  G.  F.  Downey,  Quartermaster  Corps,  United 
States  Army,  October  2,  1918: 

I  have  received,  per  indorsement  of  the  chief,  Quartermaster 
Corps,  of  September  24,  your  request  for  a  decision  as  per  your  letter 
of  September  20,  1913,  as  follows : 

"  1.  I  have  the  honor  to  submit  herewith  voucher  for  $9,985.85  in 
favor  of  the  Baltimore  &  Ohio  Railroad  Co.  for  transporting  214 
men  from  New  York  City  to  Huachuca,  Ariz.,  supported  by  T/R 
No.  P206309,  December  12,  1912.  This  movement  was  made  under 
an  agreement  with  the  quartermaster,  Fort  Slocum,  N.  Y.,  December 
10,  1912,  at  fare  of  $53.50  per  capita.  The  voucher  before  you  has 
been  stated  in  accordance  with  your  decision  of  February  25,  1913 
(19  Comp.  Dec.,  545),  in  which  it  was  held  that  through  party  fares 
can  be  made  on  party-fare  tariffs  that  are  tendered  for  basing 
purposes. 

"  2  The  Baltimore  &  Ohio  tariff  P-2,  February  15, 1910,  and  Cleve- 
land, Cincinnati,  Chicago  &  St.  Louis  Cir.  B7352,  April  1, 1912,  shows 
that  these  tariffs  can  be  used  for  basing  fares ;  however,  the  Southern 
Pacific  Co.  Cir.  No.  2167,  March  1,  1912,  does  not  include  such  a 
clause,  but  as  that  company  in  the  construction  of  the  fare  shown  on 
the  voucher  receives  its  local  party  fare,  $8.30,  from  El  Paso  to 
Huachuca,  it  could  not  claim  any  higher  fare. 

"3.  The  Baltimore  &  Ohio  Railroad  Co.  declines  to  accept  the 
$46.94  per  capita,  for  reasons  set  forth  in  their  letters  herewith,  and 
claim  they  should  be  paid  the  contract  fare  of  $53.50  per  capita. 

"  4.  The  net  fare  snown  for  the  three  men  that  left  the  train  at 
Cedar  Point  has  been  computed  on  the  basis  of  the  regular  individual 
fares. 

"  5.  With  return  of  the  request  and  papers  a  decision  is  requested 
as  to  what  fare  per  capita  should  be  paid  for  this  movement." 

In  the  decision  of  this  office  of  February  25,  1913,  mpra^  it  was 
held  that  a  contract  for  transportation  services  for  the  Government 
in  excess  of  the  legal  rate  to  which  the  Government  is  entitled  is 
void  as  to  said  excess. 
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The  question  for  determination  in  the  present  case  is  whether  the 
Goyemment  is  legally  entitled  to  a  less  rate  than  the  contract  rate 
of  $53.50  for  the  services  under  consideration. 

It  appears  that  through  transportation  was  furnished  on  a  single 
ticket  for  214  men  from  New  York  to  Huachuca,  except  that  three 
of  the  men  were  detached  at  Cedar  Point,  Kans.  The  service  was 
rendered  by  roads  which  have  agreed  to  accept  the  net  rates  deter- 
mined by  the  route  of  greatest  land  grant. 

It  therefore  becomes  necessary  to  determine  the  rate  by  said  route 
for  the  service  furnished,  which  was  for  a  party  of  over  200  men. 

There  appears  to  be  no  through  published  party  rate,  but  interme- 
diate party  rates  are  authorized  as  follows : 

New  York  to  Cincinnati $13. 50 

Cincinnati  to  El  Paso 32. 25 

KI  Paao  to  Huachuca 8.30 

Total  54. 05 

Section  4  of  the  Interstate  Conmierce  Act,  as  amended  by  the  act 
of  June  18,  1910  (36  Stat.,  547),  provides— 

"  That  it  shall  be  unlawful  for  any  common  carrier  subject  to  the 
provisions  of  this  act  *  *  *  to  charge  any  greater  compensation 
as  a  through  route  (evidently  should  be  rate)  than  the  aggregate  of 
the  intermediate  rates  subject  to  the  provisions  of  this  act ;    *    *    *  " 

The  Interstate  Commerce  Commission  has  held  that — 

"A  carrier  may  apply  to  through  tickets  fares  to  or  from  points  to 
or  from  which  no  joint  fare  is  published  by  using  lawfully  published 
bases,  locals,  or  proportionals  in  connection  with  other  lawfully  pub- 
lished tariffs."     (See  Eule  36  of  Tariff  Circular  18-A.) 

It  is  perfectly  reasonable  that  the  intermediate  rates,  the  aggregate 
of  which  is  the  maximum  lawful  rate,  for  the  through  service  must 
be  the  rates  applicable  for  the  class  of  service  requested  and  fur- 
nished. 

Where  no  through  party  rates  are  published  it  would  therefore 
appear  that  the  maximum  lawful  party  rate  would  be  the  aggregate 
of  the  intermediate  party  rates. 

The  maximum  lawful  party  rate  from  New  York  to  Huachuca 
and  applicable  to  the  service  under  consideration  is  therefore  $54.05, 
as  set  forth  above. 

Moreover,  the  tariff  naming  the  rate  from  Cincinnati  to  El  Paso 
authorizes  the  same  to  be  used  in  connection  with  party  fares  shown 
in  other  tariffs  lawfully  on  file  with  the  Interstate  Commerce  Com- 
mission. The  aforesaid  combination  of  rates  are  therefore  duly 
authorized  in  conformity  with  the  law  and  the  rulings  of  the  Inter- 
state Conmierce  Conmiission,  and  their  sum  is  therefore  the  legal 
rate  applicable  for  the  service  under  consideration. 
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The  divisions  of  the  said  through  party  rate  determined  in  accord- 
ance with  established  methods  appear  to  be  as  follows : 


Land  grant. 

Qross. 

neductkoL 

Net. 

New  York  to  Chicago 

114.80 
4.80 
9.68 
16.47 
8.30 

114.80 

(Thio^ign  tn  Ht,  T>inl^ , , 

to.  66 
6.39 

4.14 

St.  Loufs  to  TftTTArinuia 

3.20 

Texarkana  to  El  Paao , 

16.47 

El  Paso  to  Huachuca 

8.30 

Total .♦ 

64.05 

7.05 

47.00 

The  division  of  the  rate*  between  St.  Louis  and  El  Paso  is  made  on 
a  pro  rata  per  rate  basis  instead  of  the  mileage  basis  adopted  by  you. 

The  net  party  rate  from  New  York  to  Huachuca  is  therefore  $47, 
upon  which  basis  you  are  authorized  to  pay  the  account  presented, 
which  is  herewith  returned  to  you. 


LAHD-GBAHT  DEDITCTIOHS  HOT  TTKDEB  JTIRISDICTIOV  OF  INTEB8TATE 
COMMEBCE  COHiaSSION.  AUTHOBITY  OF  SEC&ETA&Y  OF  WAB  TO 
DETEBMIKE  BEASOHABLE  BATE. 

The  jurisdiction  of  the  Interstate  Ck>mmerce  Ck)nunia6ion  does  not  extend  to 
the  determination  of  net  rates  for  transportation  over  land-grant  raUroads 
but  merely  to  the  determination  of  a  proper  gross  rate  for  the  shipment 
The  land-grant  deductions  from  said  proper  rate  follow  as  a  matter  of  law 
and  may  therefore  reduce  the  rate  below  what  otherwise  would  be  reason- 
able and  Just 

Where  the  law  authorizes  the  payment  for  transportation  services  over  a  land- 
grant  railroad  on  the  basis  of  a  rate  which  the  Secretary  of  War  shaU  deem 
just  and  reasonable,  the  reasonableness  of  the  said  rate  may  be  determined 
after  the  rendition  of  the  service  when  it  had  not  been  determined  be- 
forehand. 

Deolsion  by  ComptroUer  Downey,  October  7,  1918: 

The  Southern  Pacific  Co.  applied  September  24,  1913,  for  a  re- 
vision of  the  action  of  the  Auditor  for  the  War  Department  in  dis- 
allowing $1,818.90  by  settlement  No.  17661,  dated  September  24, 1912, 
on  its  claim  for  $3,614.88  for  transportation  in  February  and  March, 
1911,  as  per  three  bills  of  lading  as  hereinafter  indicated. 

The  company's  claim  was  based  on  special  rates  under  alleged  con- 
tracts for  special  services  claimed  to  have  been  requested  and  fur- 
nished. The  auditor's  allowance  is  based  on  regular  freight  rates  ap- 
plicable for  regular  ordinary  service. 

The  company  now  claims  the  amount  disallowed  on  the  grounds 
that  special  train  service  was  requested  and  furnished  under  contracts 
or  agreements  as  to  special  rates  therefor  to  which  it  is  justly  entided. 
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The  case  is  similar  to  appeal  No.  22433,  of  the  same  company,  de- 
cided by  me  August  21,  1913. 
The  claimant  contends  as  follows: 

^^Inticipating  that  your  action  on  the  present  appeal  will  be  based 
largely  upon  the  considerations  set  forth  in  your  opinion  dated 
August  21,  1913,  in  appeal  22433^  mentioned  above,  we  would  call  at- 
tention to  the  fact  that  the  findings  therein  made  by  the  honorable 
Acting  Secretary  of  War  in  his  letter  of  August  6, 1913,  to  the  effect 
that  on  vehicles  and  animals  ordinary  freight  tariff  rates,  less  land- 
grant  deduction,  are  just  and  reasonable  rates  of  charge,  were  made 
more  than  two  years  after  the  service  involved  in  the  present  case 
was  performedy  and  there  is  no  authority  in  law  or  equity  for  the 
retroactive  application  of  such  a  finding,  especially  in  view  of 
the  fact  that  the  proper  authorities  of  the  War  Department,  charged 
with  the  arrangements  for  these  movements,  expressly  a^ed  to  pay 
a  higher  rate  in  consideration  of  the  special  services  which  were  de- 
manded of  the  company  and  were  performed. 

"That  special  train  service  in  the  transportation  of  freight  is  a 
special  service  for  which  additional  rates  of  compensation  may  be 
charged  is  fully  borne  out  by  the  finding  of  the  Interstate  Commerce 
Commission  in  Case  No.  3752,  United  Stages  v.  Southern  Pacific  (25 
I;  C.  C.  255) ;  in  the  case  of  Chicago  cfe  Alton  R.  R.  v.  Kirhy  (225 
U.  S.  155) ;  and  in  the  case  of  Siemonsma  v.  C.  E,  d&  St.  P.  Ry. 
(Supreme  Court  of  Iowa,  Feb.  20,  1913, 139  N.  W.,  1077). 

"Apart  from  these  decisions  as  establishing  the  special  service  in  the 
transportation  of  animals  etc.,  on  trains  with  passengers,  it  is  respect- 
fully submitted  that  the  letter  of  the  honorable  Secretary  of  War.  to 
which  reference  is  made  above,  contains  evidence  withm  itself  tnat 
for  the  special  service  increased  compensation  should  be  made  over 
and  above  ordinary  freight  tariff  rates,  less  land-grant  deduction,  in 
that  said  letter  recognizes  that  increased  rates  on  the  basis  claimed 
herein  should  be  allowed  for  transportation  of  camp  equipment  and 
impedimenta  when  hauled  under  the  same  conditions  as  vehicles  and 
animals." 

In  the  case  of  the  Chicago  cfe  Alton  R.  R.  Co.  v.  Kirhy ^  supra  (de- 
cided May  27, 1912),  damages  were  claimed  merely  because  of  failure 
to  expedite  a  shipment  in  accordance  with  a  contract,  there  being  no 
delay  due  to  negligence.  The  court  denied  the  claim  for  damages 
because  an  extra  liability  for  expediting  a  shipment  can  be  assumed 
only  where  a  rate  for  such  a  service  has  been  published  as  required  by 
the  Interstate  Commerce  act  of  February  19,  1903  (32  Stat.,  847). 

The  case  of  Siemonsma  v.  Chicago^  Milwaukee  and  St.  Paul  Ry. 
Co,,  supra,  decided  by  the  Supreme  Court  of  Iowa,  February  20, 
1913,  was  similar  to  the  preceding  case.  In  the  case  of  the  United 
States  V.  Southern  Pacific  Company  (I.  C.  C,  3752) ,  supra,  the  Inter- 
state Commerce  Commission  on  November  11,  1912,  dismissed  the 
complaint  of  the  Government  asking  for  reparation  on  a  shipment 
of  horses  and  mules  from  Huachuca  to  San  Francisco,  December  Z\ 
1908,  on  the  basis  of  a  combination  of  rates  opposite  to  that  of  tlw 
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movement  involved  instead  of  the  contract  rate  for  special  train 
service  requested  and  furnished.  The  Commission  found  that  there 
was  nothing  in  the  record  upon  which  to  base  a  finding  that  the 
rate  charged  was  unreasonable.  It  is  noted  that  no  account  was 
taken  of  land-grant  road  involved  in  the  shipment  and  the  Govern- 
ment's rights  over  said  road.  Furthermore  the  jurisdiction  of  the 
Interstate  Commerce  Commission  does  not  extend  to  the  determina- 
tion of  net  rates  over  land-grant  roads,  but  merely  to  the  determina- 
tion of  a  proper  gross  rate  for  a  shipment.  The  land-grant  deduc- 
tions from  said  proper  rate  follow  as  a  matter  of  law  and  may  there- 
fore reduce  the  rate  below  what  would  otherwise  be  reasonable  and 
just 

It  is  also  noted  that  in  the  two  cases  before  the  courts^  supra,  the 
Government's  rights  over  land-grant  roads  were  not  involved,  and 
therefore  did  not  receive  any  consideration. 

The  present  shipments  involve  transportation  over  land-grant 
roads  of  the  same  nature  as  were  considered  in  office  decision  of 
August  21,  1913,  supra. 

The  Secretary  of  War  held  that  for  the  service  rendered,  which 
was  similar  to  that  in  the  case  now  under  consideration  and  over 
roads  in  part  subject  to  the  same  restrictions,  that  the  regular  tariff 
rate,  less  land-grant  deductions,  is  just  and  reasonable  for  livestock 
and  vehicles  and  Class  A,  net,  for  the  impedimenta.  That  the  service 
was  rendered  before  the  Secretary  of  War  determined  the  reasonable- 
ness of  the  rate  does  not  appear  to  be  material,  as  there  is  no  evi- 
dence that  the  reasonableness  of  the  rate  had  been  acted  upon  pre- 
vious to  that  time. 

Had  the  Secretary  of  War  previously  acted  thereon  such  action 
might  be  material  if  the  rate  so  determined  did  not  exceed  50  per 
cent  of  the  rates  paid  by  private  parties  for  like  and  similar  trans- 
portation. 

The  allowance  for  the  service  under  consideration  should  be  made 
on  the  basis  of  my  decision  of  August  21, 1913  (20  Comp.  Dec,,  120). 


TBAVEUNG  ALLOWANCES  OF  ENLISTED  KEN  ON  DISCHABOE. 

An  enlisted  man,  who,  under  the  act  of  August  24,  1912  (37  Stat,  576),  la 
entitled,  on  discharge,  to  sleeper  accommodations  in  traveling  to  the  place 
of  his  enlistment,  but  is  refused  same  by  the  Quartermaster's  Department 
and  pays  therefor  out  of  his  own  private  funds,  is  entitled  to  reimburse- 
ment for  the  amount  it  would  have  actuaUy  cost  the  Government  to  fur- 
nish such  sleeper  accommodations  in  the  first  Instance. 

Decision  by  Comptroller  Downey,  October  7,  1913: 

James  M.  Zortman,  first  sergeant.  Company  G,  Ninth  Infantry, 
applied  September  30, 1913,  for  revision  of  the  action  of  the  Auditor 
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for  the  War  Department  in  disallowing  by  settlement  No.  520661, 
dated  August  21,  1913,  his  claim  for  reimbursement  of  cost  of  sleep- 
ing-car accommodations  while  traveling  from  St.  Paul,  Minn.,  to 
Houston,  Tex.,  on  his  discharge  dated  October  10, 1912. 
The  auditor  disallowed  this  claim  because — 

"The  claimant  elected  to  take  transportation  in  kind,  and  he  ac- 
cepted what  the  quartermaster's  department  gave  him.  The  fact 
that  he  did  not  receive  all  which  the  quartermaster's  department  was 
authorized  to  furnish  him  under  the  law  does  not  authorize  reim- 
bursement to  him  of  the  amount  he  expended  on  his  own  account  for 
sleeping-car  accommodations." 

The  act  of  August  24,  1912  (37  Stat,  576),  making  appropriations 
for  the  Army  for  the  fiscal  year  1913,  provides : 

"  For  travel  allowance  to  enlisted  men  on  discharge,  eight  hundred 
thousand  dollars :  Provided^  That  hereafter  when  an  enlisted  man  is 
discharged  from  the  service,  except  by  way  of  punishment  for  an 
offense,  he  shall  be  entitled  to  transportation  in  kind  and  subsistence 
from  the  place  of  his  discharge  to  the  place  of  his  enlistment,  or  to 
such  other  place  within  the  continental  limits  of  the  United  States 
as  he  may  select  to  which  the  distance  is  no  greater  than  from  the 
place  of  discharge  to  place  of  enlistment;  but  if  the  distance  be 
greater  he  may  be  furnished  with  transportation  in  kind  and  sub- 
sistence for  a  distance  equal  to  that  from  place  of  .discharge  to  place 
of  enlistment,  or,  in  lieu  of  such  transportation  and  subsistence,  he 
shall,  if  he  so  elects,  receive  two  cents  a  mile,  except  for  sea  travel, 
from  the  place  of  his  discharge  to  the  place  or  his  enlistment." 

This  law  seems  to  have  contemplated  that  the  enlisted  men  when 
discharged,  except  by  way  of  punishment  for  offense,  shall,  if  they  so 
desire,  be  returned  to  their  respective  places  of  enlistment  without 
expense  to  themselves.     (See  19  Comp.  Dec,  213,  217;  id.^  655.) 

The  military  records  show  that  the  claimant  enlisted  at  Fort  Sam 
Houston,  Tex.,  on  October  11,  1909,  and  was  discharged  at  Fort 
Snelling,  Minn.,  on  October  10,  1912,  a  first  sergeant.  On  his  dis- 
charge he  elected  to  take  transportation  in  kind  from  St.  Paul,  Minn., 
to  Houston,  Tex.,  and  subsistence  en  route.  On  his  application  for 
same  the  quartermaster  furnished  him  with  a  railroad  transporta- 
tion request  hut  refused  to  furnish  him  with  sleeper  accommodations. 

The  auditor  in  his  disallowance  seems  to  have  laid  considerable 
stress  upon  the  fact  that  this  claimant  accepted  what  the  quarter- 
master's department  gave  him.  The  record  in  the  case,  however, 
shows  that  he  did  not  accept  the  transportation  furnished  him  with- 
out protest  on  his  part,  but  that  he  demanded  sleeping  accommoda- 
tions, which  were  refused  him. 

In  this  day  of  traveling  it  is  customary  for  the  traveler  to  engage 
sleeper  accommodations  when  the  journey  involves  night  travel, 
which  custom  has  been  more  or  less  recognized  as  a  necessity  by  the 
Government  when  furnishing  transportation  to  its  employees,  and 
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to  others  entitled  thereto.  That  the  term  "  transportation  "  as  used 
in  the  act  of  August  24, 1912,  svpra^  is  construed  by  the  War  Depart- 
ment officials  as  including  sleeper  accommodations  is  shown  by  the 
following  provisions  of  General  Order  No.  54,  dated  December  18, 

1912,  issued  since  Sgt.  Zortman's  discharge : 

"When  discharged  soldiers  elect  to  take  transportation  in  kind 
and  subsistence  to  place  of  enlistment,  they  will  be  entitled  to  the 
following  allowances  to  such  place,  viz  : 

"(6)  Sleeping-car  accommodations:  Tourist  car  berth,  if  avail- 
able; an  upper  berth  if  practicable;  if  not,  a  lower  berth.  If  tourist 
car  not  available,  an  upper  berth  in  a  standard  sleeper  may  be  fur- 
nished if  practicable ;  if  not,  a  lower  berth.  No  sleeping-car  accom- 
modations will  be  furnished  in  any  instance  when  a  night  s  journey 
is  not  involved  and  the  distance  does  not  exceed  eight  hours'  travel.'' 

The  mere  fact  that  he  was  refused  sleeper  accommodations  by  the 
Quartermaster  did  not  deprive  him  of  the  right  to  have  such  accom- 
modations as  were  necessary  on  this  trip.  And  as  it  would  be  un- 
reasonable to  expect  him  to  wait  after  his  discharge  until  the  matter 
could  be  taken  up  with  the  higher  authorities,  I  know  of  no  legal 
objection  to  reimbursing  him  for  the  cost  of  such  necessary  sleeper 
accommodations. 

It  does  not,  however,  necessarily  follow  that  he  is  to  be  reimbursed 
for  the  amount  he  actually  expended  for  sleeper  accommodations. 
The  claim  in  question  was  filed  in  the  amount  of  $8.50,  representing 
the  cost  of  a  lower  berth  in  a  standard  sleeper  from  St  Paul,  Minn., 
to  Houston,  Tex.  The  auditor  referred  it  to  the  office  of  Chief, 
Quartermaster  Corps,  for  investigation  and  report,  and  same  was  re- 
turned with  the  indorsement  that  a  berth  in  a  tourist  sleeper  could 
not  have  been  obtained,  and  that  the  cost  to  the  Government,  had  an 
upper  berth  in  a  standard  sleeper  been  furnished,  would  have  been 
$6,40.  This  amount  was  recommended  to  the  auditor  for  payment, 
and  as  the  same  appears  to  be  correct  and  reasonable  it  is  now 
allowed. 

This  decision  is  in  apparent  conflict  with  the  decision  of  July  25, 

1913,  rendered  by  the  Assistant  Comptroller  in  the  case  of  P.  D. 
Strong,  upon  which  the  auditor's  action  in  this  case  was  based,  and 
to  the  extent  that  the  views  herein  expressed  are  in  conflict  with  that 
decision  it  is  overruled. 
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BEXTAX  SBBVZCES  FOB  VAVAL  GOTTBT-MABTIAL  PBIS0VEB8. 

The  expense  of  dental  services  performed  by  civilian  dentists  for  naval  court- 
martial  prisoners  who  have  a  sufficient  balance  due  them  and  unforfelted 
or  only  $3  per  month  reserved  from  forfeiture  for  "necessary  prison  ex- 
penses "  should  be  charged  against  their  accounts. 

ComptroUer  Downey  to  the  Secretary  of  the  Havy,  October  8,  1918: 
I  have  received  your  letter  of  August  14,  1913,  as  follows: 
"  The  department  desires  to  invite  your  attention  to  the  following 
from  your  decision  of  July  24,  1913,  ECA-S,  on  certain  questions 
presented  by  the  pay  officer  of  the  United  States  Naval  Disciplinary 
Barracks,  Port  Royal,  S.  C  In  that  decision  you  held :  '  1.  That  as 
Hardy  has  a  sufficient  balance  to  his  credit  his  dental  bill  should  be 
charged  against  the  same.  2.  That  as  the  above-quoted  act  limits 
the  amount  that  may  be  allowed  for  prison  expenses  to  $3  per  month, 
Hahn's  dental  bill  should  be  charged  against  such  allowance.' 

"  In  construing  the  Comptroller's  decision  of  January  28, 1911  (17 
Comp.  Dec.,  5557,  and  the  Comptroller's  decision  of  April  29,  1908, 
in  the  case  of  Kirby,  the  department  has,  during  the  past  few  years, 
understood  that  a  prisoner  serving  sentence  of  a  general  court- 
martial,  when  such  sentence  provides  for  the  forfeiture  of  all  pay 
and  allowances,  except  certain  specified  sums  for  certain  specified 
purposes,  is  a  destitute  person,  and  that  the  duty  of  providing  him 
with  the  necessary  medical  and  dental  treatment  devolved  upon  the 
Government    In  applying  the  principles  enunciated  by  the  Comp- 
troller in  the  decision  of  April  29,  1908,  referred  to  above,  wherein 
it  was  held  *  that  the  clothing  and  small  stores  issued  for  the  pris- 
oner's health  and  comfort  under  article  1258,  Navy  Regulations, 
1905,  should  not  be  charged  against  any  balance  that  was  due  on 
the  date  of  the  approval  of  the  sentence,  but  should  be  charged  to 
the  appropriation  "  Pay,  miscellaneous," '  the  department  has  under- 
stood that  the  expenses  for  dental  treatment  came  within  the  class 
of  reasonable  and  necessary  expenses  for  the  support  of  a  general 
court-martial  prisoner  and  were  not,  therefore,  chargeable  either  to 
any  pay  due  a  prisoner  which  had  not  been  forfeited,  nor  to  any  pay 
due  the  prisoner  at  the  date  of  the  approval  of  the  sentence.    Accord- 
ingly, the  department's  practice  has  been  to  direct  that  the  expenses 
for  dental  work  performed  on  general  court-martial  prisoners  of  the 
class  described  above  be  charged  to  the  appropriation  '  Pay,  miscel- 
laneous' f or  '  Expenses  of  courts-martial,  prisoners  and  prisons.'    In 
this  connection  there  is  forwarded  herewith  a  copy  of  the  depart- 
ment's indorsement.  No.  26262-1077:5,  of  May  9,  1913,  which  has 
reference  to  a  case  similar  to  those  cases  which  are  under  considera- 
tion. 

"  The  department  does  not  believe  that  the  expression  '  except 

dollars  per  month  for  necessary  prison  expenses,'  as  used  in  the 
sentences  of  general  courts-martial,  when  a  prisoner  is  sentenced  to 
forfeit  all  pay  except  a  small  amount,  contemplates  including  ex- 
penses for  necessary  dental  treatment.  Nor  does  the  department  be- 
lieve that  the  amounts  usually  exempted  (two  or  three  dollars  per 
month)  would  be  sufficient  to  cover  such  unusual  expenses  for  dental 
treatment  as  frequently  arise  in  the  cases  of  court-martial  prisoners. 
"  In  view  of  the  above,  the  department  requests  a  reconsideration 
of  your  decision  of  July  24, 1913,  above  mentioned*" 
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The  questions  presented  are  whether  necessary  dental  services  per- 
formed by  civilian  dentists  for  Navy  prisoners  who  are  sentenced  by 
courts-martial  to  forfeit  all  pay  accruing  during  their  confinem^it 
in  prison  except  certain  specified  sums  reserved  for  specific  purposes, 
should  be  furnished  at  the  expense  of  the  United  States,  or  whether 
such  expense  should  be  charged  to  the  balance  due  the  man  provided 
it  is  sufficient  for  that  purpose,  and  if  insufficient  whether  it  should 
be  paid  from  the  $3  per  month  allowed  for  "necessary  prison  ex- 
penses." 

These  questions  arise  in  the  cases  of  F.  D.  Hardy,  landsman. 
United  States  Navy,  and  A.  J.  T.  Hahn,  coal  passer.  United  States 
Navy,  who,  having  been  tried  and  convicted  by  general  courts-mar- 
tial, were  sentenced,  as  mitigated  by  the  department,  to  detention  in 
the  United  States  Naval  Disciplinary  Barracks  at  Port  Royal,  S.  C, 
subject  to  the  conditions  and  benefits  specified  in  "Addenda  to  Rules 
and  Regulations  for  the  Government  of  the  United  States  Naval 
Prisons,  Prison  Ships,  and  Disciplinary  Barracks,"  for  periods  of  18 
months  and  1  year,  respectively ;  then  to  be  dishonorably  discharged 
from  the  United  States  Navy ;  to  forfeit  all  pay  that  may  become  due 
them,  except  the  sum  of  $3  per  month  each  during  said  detention  for 
necessary  prison  expenses  and  a  further  sum  of  $20  to  be  paid  each 
when  discharged  from  the  service  pursuant  to  said  sentences. 

Hardy  had  at  the  time  of  the  approval  of  his  sentence  a  credit 
balance  of  $174.56,  which  was  not  forfeited,  while  Hahn  had  no 
credit  balance. 

The  act  of  February  16, 1909  (35  Stat.,  622),  provides: 

"  Sec.  13.  That  persons  confined  in  prisons  in  pursuance  of  the  sen- 
tence of  a  naval  court-martial  shall,  during  such  confinement,  be  al- 
lowed a  reasonable  sum,  not  to  exceed  $3  per  month,  for  necessary 
prison  expenses,    *     *     *." 

Rules  and  Regulations  for  the  Government  of  United  States  Naval 
Prisons  and  Prison  Ships  provide  : 

"  64.  Stationery,  stamps,  and  other  necessary  articles  shall  be 
checked  against  the  prisoner's  allowance,  but  if  he  has  no  allowance 
they  shall  be  furnished  on  the  written  authority  of  the  commanding 
officer,  and  charged  against  the  appropriation,  *  Pay,  miscellaneous.' 

"  65.  Prisoners  who  have  money  due  them  shall  ofctein  their  prison 
supplies  from  the  $3  per  month  reserved  from  forfeiture  by  the  terms 
of  their  sentences;  and  any  unused  portion  of  this  amount  shall  be 
placed  to  the  credit  of  the  prisoner. 

"  66.  Prisoners  who  for  various  reasons  do  not  have  pay  due  them 
shall  be  allowed  a  reasonable  sum,  not  to  exceed  $3  per  month,  for 
necessary  prison  expenses,  to  be  charged  to  the  appropriation  '  Pay, 
miscellaneous.'  The  commanding  officer  of  the  prison  shall  be  the 
judge  as  to  what  constitutes  necessary  expenses  under  this  provision." 

As  naval  prisoners  are  otherwise  furnished  food,  quarters,  clothing, 
and  medical  attendance,  it  was  assumed  in  said  decision  that  the  said 
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$3  per  month  was  intended  to  cover  all  other  necessary  expenses,  in- 
cloding  necessary  dental  expenses.  Is  there  any  good  reason  why  such 
should  not  be  the  conclusion? 

Your  suggestion  is  that  in  construing  decisions  of  this  office  of 
January  28,  1911  (17  Comp.  Dec.,  555), and  AprU 29, 1908  (14Comp. 
Dec,  721),  a  prisoner  whose  sentence  "  provides  for  the  forfeiture  of 
all  pay  and  allowances,  except  certain  specified  sums  for  certain  speci- 
fied purposes,"  is  a  destitute  person.  If  the  "  specified  sums  "  were 
in  fact  for  "  specified  purposes,"  the  difficulties  of  the  situation  would 
be  minimized,  but  "  necessary  prison  expenses  "  seems  to  be  a  phrase 
which  is  far  from  "  specific  "  and  which,  so  far  as  I  can  learn,  has 
never  been  authoritatively  defined. 

But  the  gist  of  your  interpretation  of  the  situation  is  found  in 
the  suggestion  that  imder  those  decisions  a  prisoner  with  only  $3 
per  month  of  pay  is  destitute. 

The  holding  in  14  Comp.  Dec.,  supra^  is  in  substance  that  the  Gov- 
ernment is  bound  to  "  support "  a  court-martial  prisoner,  and  that 
^  clothing  "  and  "  small  stores  "  should  not  be  charged  against  any 
balance  that  was  due  at  the  date  of  the  approval  of  the  sentence. 
The  question  submitted  was  as  to  "clothing  and  small  stores," 
and  I  find  no  holding  that  a  prisoner  in  the  status  named  is  destitute. 
In  17  Comp.  Dec,  555,  supra,  a  case  involving  a  dental  bill  for  a 
court-martial  prisoner  whose  pay  had  not  been  forfeited  but  allotted 
to  his  wife,  it  was  held  that  his  dental  bill  should  be  "  charged  to  his 
account "  and  it  was  said,  "  If  he  was  not  entitled  to  dental  treatment 
at  the  cost  of  the  Government  while  in  a  duty  status  he  is  not  entitled 
to  it  now,  not  being  a  destitute  prisoner."  With  pay  unforfeited 
but  allotted  to  his  wife  he  is  not  destitute  and  his  dental  bill  must  be 
"charged  to  his  account."  By  what  process  of  reasoning  does  it 
follow  that  with  $3  per  month  of  his  pay  unforfeited  he  is  destitute 
and  his  dentistry  should  not  be  "  charged  to  his  account "  ? 

You  suggest  also  that  the  department  does  not  believe  that  the 
amounts  usually  exempted  would  be  sufficient  to  cover  "such  un- 
usual expenses  for  dental  treatment  as  frequently  arise  in  the  cases 
of  court-martial  prisoners."  May  I  suggest  that  "  unusual  "  expenses 
for  dental  treatment  are  certainly  not  proper  at  Government  expense. 
Such  expenses,  unless  the  prisoner  himself  is  in  position  to  pay  them, 
should  be  limited  to  strictly  necessary  treatment.  It  is  to  be  observed 
in  this  connection  that  in  one  of  the  cases  referred  to  above  the  bill 
disallowed  and  directed  to  be  charged  to  the  prisoner's  account  was 
sixteen  dollars,  probably  much  beyond  the  bounds  of  necessity,  justi- 
fying its  characterization  as  "  unusual,"  and  giving  rise  to  the  con- 
jecture that  a  court-martial  prisoner  being  treated  at  Government 
expense  may  find  a  lot  of  dentistry  desirable  which  he  would  not 
otherwise  regard  as  sufficiently  necessary  to  prompt  payment  out  of 
his  own  resources. 

Digitized  by  VjOOQIC 


214  DECISIONS  OP   THE  COMPTBOLLEB. 

But  however  that  may  be,  we  know  that  $3  a  month,  a  small  sum, 
means  $36  a  year,  not  so  small,  and  as  dental  treatment  is  not  likely 
to  be  necessary  at  frequent  intervals,  the  charging  to  a  prisoner's 
account  of  a  reasonable  bill  for  necessary  treatment  will  likely  leave 
a  sufficiency  for  other  "  necessary  prison  expenses "  outside  of  those 
properly  provided  for  by  the  Government. 

Stronger  than  this  is  the  case  of  the  prisoner  who,  in  addition  to  a 
portion  of  current  pay  unforfeited,  has  earned  pay  to  his  credit  and 
unforfeited,  amounting  in  this  case  to  $174.60.  He  is  certainly  not 
destitute  and  to  so  hold  presents  upon  its  face  an  absurdity. 

Before  conviction  and  sentence  these  men  were  entitled  to  food, 
quarters,  and  medical  attendance  at  the  expense  of  the  GU>vernment. 
but  were  not  so  entitled  to  the  services  of  civilian  dentists,  which 
latter  expense  they  were  expected  to  bear  out  of  their  pay. 

To  hold  that  an  enlisted  man  is  legally  entitled  to  dental  treat- 
ment by  civilian  dentists  at  the  expense  of  the  Government  while  in 
confinement  under  sentence  of  a  court-martial  regardless  of  any 
balance  that  may  be  due  him  would  be  to  hold  that  he  is  entitled  to 
more  than  if  he  had  not  committed  an  offense  and  had  continued  in 
a  duty  status.  Necessity  and  humanity  require  that  the  naval  pris- 
oner be  furnished  at  the  expense  of  the  Government  the  things  neces- 
sary for  his  health  and  comfort  if  he  is  destitute,  but  if  he  is  not  I 
see  no  reason  why  he  should  be  given  more  than  he  would  be  en- 
titled to  otherwise. 

Upon  a  reconsideration  of  the  questions  presented  I  see  no  reason 
why  the  said  decision  of  July  24, 1913,  should  be  reversed  or  modified 
and  it  is  therefore  adhered  to. 


ANTEDATING  APPOINTHENTS. 

An  employee  of  the  Government  who  has  been  appointed  to  and  performed 
Bervice  in  one  of  several  grades  or  positions  each  having  its  fixed  com- 
pensation, can  not  .be  paid  the  compensation  of  a  higher  grade  prior  to 
appointment  thereto,  even  though  theretofore  eligible  to  such  appointment, 
and  an  appointment  can  not  be  antedated  to  authorize  such  payment. 

Comptroller  Downey  to  the  Postmaster  General,  October  10,  1918: 

I  am  in  receipt  of  your  letter  of  the  4th  instant,  as  follows : 

"  Eevised  Statutes,  section  4025,  authorizes  the  Postmaster  Greneral 
to  appoint  clerks  for  the  purpose  of  assorting  and  distributing  the 
mail  in  railway  post  offices  at  salaries  not  exceeding  the  rates  stated 
therein.  By  the  act  of  July  31, 1882  (22  Stat.,  180) ,  these  employees 
were  designated  as  'railway  postal  clerks,'  and  by  that  and  subse- 
quent acts  changes  were  made  in  the  salaries  that  might  be  paid  to 
them.  The  act  of  May  27, 1908  (85  Stat.,  418) ,  provided  that  railway 
postal  clerks  on  entering  the  service  shall  receive  the  salary  of  the 
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lowest  ^ade  and  that  no  clerk  shall  be  advanced  more  than  two 
grades  m  a  period  of  a  year's  service.  The  latest  legislation  on  this 
subject  is  contained  in  section  7  of  the  act  of  August  24,  1912  (37 
Stat,  555).  It  is  to  be  observed  that  this  act  provides  that  after 
September  30,  1912,  clerks  in  the  several  classes  shall  be  promoted 
successively  *  at  the  beginning  of  the  quarter  following  the  expira- 
tion of  a  year's  satisfactory  service  in  the  next  lower  grade,'  and 
that '  in  filling  positions  below  that  of  chief  clerk  no  clerk  shall  be 
advanced  more  than  one  grade  in  the  period  of  a  year.'  A  general 
provision  repealing  all  laws  or  parts  of  laws  in  coimict  with  its  terms 
is  contained  in  the  act. 

"A  railway  postal  clerk  was  appointed  at  $800  June  6,  1912,  and 
having  previously  served  more  than  six  months  as  a  substitute,  was 
promoted  to  $900  June  28,  1912.  Under  the  practice  existing  prior 
to  October  1,  1912,  the  clerk  became  eligible  on  September  28,  1912, 
having  served  three  months  in  the  $900  grade,  for  consideration  for 
promotion  to  $1,000.  The  facts  concerning  his  case  were  received 
in  the  department  on  October  2, 1912.  At  that  time  there  were  avail- 
able places  in  the  $1,000  grade  provided  by  the  postal  service  appro- 
priation act  to  which  the  clerk  could  have  been  promoted,  and  under 
the  old  practice  an  order  would  have  been  issued  by  the  Postmaster 
General  authorizing  the  clerk's  promotion  to  $1,000,  to  take  effect 
not  earlier  than  the  date  of  the  promoting  order.  No  action  was 
taken  on  the  case  at  that  time,  but  the  clerk  was  promoted  to  $1,000 
on  July  1, 1913,  the  beginning  of  the  quarter  following  the  expiration 
of  a  year's  satisfactory  service  in  the  $900  grade. 

"  It  is  to  be  noted  that  this  case  ripened  for  consideration  for  pro- 
motion prior  to  October  1,  1912.  if  the  clerk  had  been  promoted 
then  he  would  be  entitled  under  the  act  of  August  24, 1912,  to  a  fur- 
ther increase  in  salary  of  $100  on  October  1, 1913. 

'*  You  are  requested  to  inform  me  as  to  whether  an  order  can  be 
now  issued  promoting  the  clerk  from  $900  to  $1,000,  effective  Sep- 
tember 28,  1912." 

The  clerk  in  question  was  promoted  to  the  $900  grade  June  28, 
1912,  and  you  state  that  he  became  "  eligible  "  on  September  28,  1912, 
"  for  consideration  for  promotion  to  $1,000." 

He  was  not  in  fact  promoted  to  the  $1,000  grade  until  July  1, 
1913 ;  that  is,  until  "  the  beginning  of  the  quarter  following  the  ex- 
piration of  a  year's  satisfactory  service  in  the  next  lower  grade." 

The  employee  had  no  vested  right  to  the  promotion  to  the  $1,000 
grade  in  the  sense  that  he  became  entitled  to  the  pay  of  the  higher 
grade  regardless  of  whether  he  was  in  fact  promoted  thereto.  His 
right  to  a  promotion  to  a  higher  grade  is  based  upon  the  showing 
which  he  makes  in  the  lower  one,  and  the  act  expressly  prohibits 
any  promotion  being  made  "  except  upon  evidence  satisfactory  to  the 
Post  Office  Department  of  the  efficiency  and  faithfulness  of  the 
employee  during  the  preceding  year." 

The  efficiency  and  faithfulness  shown  by  the  employee  in  question 
was  one  of  administration.    He  was  not  appointed  to  the  $1,000  grade 
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until  July  1,  1913.  In  other  words,  he  performed  service  in  the  $900 
grade,  under  an  appointment  to  that  grade,  until  his  promotion 
and  appointment  to  the  $1,000  grade  July  1,  1913. 

In  the  case  of  Morey  v.  United  States  (35  C.  Cls.,  603),  where 
claimant  brought  suit  for  pay  as  a  letter  carrier  on  the  ground  that 
he  was  by  law  entitled  to  a  promotion  which  he  did  not  receive,  it 
was  held  (quoting  syllabus)  that — 

"A  letter  carrier  may  be  entitled  to  promotion  and  his  failure  to 
receive  it  be  contrary  to  the  intent  of  a  statute,  but  he  can  not  recover 
the  salary  of  the  position  to  which  he  was  entitled  if  he  did  not  re- 
ceive the  promotion." 

The  court  in  that  case  said : 

"  This  court  in  repeated  adjudications  has  held  that  in  order  to 
recover  a  salary  the  claimant  must  be  elected  or  appointed  to  such 
salary  position. 

"  In  the  case  of  Romero  v.  The  United  States  (24  C.  Cls.  R,  331) 
it  is  held,  in  substance,  that  one  claiming  a  salary  must  establish  his 
legal  title  to  the  office ;  it  is  not  sufficient  that  he  is  an  officer  de  facto, 

"  The  legal  title  to  the  office  does  not  in  this  case  originate  in  the 
claimant's  right  to  appointment,  but  must  emanate  from  the  legal 
condition  that  he  held  the  office  by  virtue  of  an  appointment  by  the 
person  having  the  legal  right  to  appoint. 

"  In  the  case  of  Grambs  v.  The  United  States  (23  C.  Cls.  R.,  420) 
the  court,  reiterated  the  doctrine  that  a  person  can  not  recover  the 
salary  of  an  office  which  he  does  not  in  law  hold. 

"  The  appointing  power  having  failed  to  promote  the  claimant  to 
the  grade  to  which  he  claims  he  was  entitled,  he  can  not  be  held  to 
he  9i  de  farto  officer  within  that  grade  because  he  was  a  de  jure  officer 
in  the  lower  grade.  Under  his  appointment  in  the  lower  grade  he 
exercised  and  was  entitled  to  all  the  rights  of  a  de  jure  officer. 

"  In  the  case  of  Belcher  v.  The  United  States  (34  C.  Cls.  R,  400) 
it  is  said  in  substance  that  the  legal  right  of  an  officer  to  the  salary 
of  an  office  depends  upon  his  being  de  jure  an  officer  holding  or  en- 
titled to  hold  the  office. 

"  Conceding  that  the  claimant  in  this  case  was  entitled  to  promo- 
tion and  appointment  in  the  higher  grade,  yet  not  having  received 
such  promotion  or  appointment,  he  can  not  be  said  to  be  holding  or 
entitled  to  hold  the  office. 

"  The  case  at  bar  comes  clearly  within  the  decisions  which  have 
been  made  by  this  court  upon  a  similar  question,  and  is  governed  by 
the  law  of  those  cases." 

The  rulings  made  in  the  case  of  Morey  were  followed  in  the  case  of 
Jackson  v.  United  States  (42  C.  Cls.,  39),  and  in  principle  by  this 
office  in  17  Comp.  Dec,  452;  59  MS.  Comp.  Dec.,  442,  October  31, 
1911;  m  id.,  196,  January  15,  1912. 

To  antedate  the  appointment  to  $1,000,  which  was  made  July  1. 
1913,  of  the  employee  by  issuing  an  order  now  appointing  him  to  that 
grade  as  of  September  28, 1912,  would  be  to  put  him  in  a  position,  or 
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grade,  different  from  that  in  which  he  performed  service  and  with 

a  different  rate  of  pay.    The  effect  would  be  to  give  the  employee  a 

gratuity,  which  can  not  be  done  unless  expressly  authorized  by  law. 

I  have  the  honor,  therefore,  to  answer  your  question  in  the  negative. 


TEAHBPOETATIOK  OF  TK00P8  infDEB  LAHB-OBAKT  ACTS.     TBAHSPOBTA- 
TION  OF  DI8CHAB0ED  ENLISTED  KEH. 

The  term  "  troops  of  the  United  States  "  as  used  in  the  land>grant  acts  compre- 
hends the  entire  military,  including  naval,  force  of  the  United  States ;  that 
is,  the  Army  and  Navy  and  all  parties  connected  therewith,  including  their 
civilian  employees  and  agents. 

The  transportation  of  troops  under  the  land-grant  acts  extends  to  all  tran^r- 
portation  required  by  the  Government  for  said  troops  for  the  entire  time 
they  are  under  the  control  of  the  United  States  or  while  a  duty  in  connec- 
tion therewith  devolves  upon  the  United  States. 

When  an  enlisted  man  at  the  time  of  his  discharge  from  the  Navy  is  so  afflicted 
as  to  be  unable  to  care  for  himself,  the  transportation  furnished  at  the  re- 
quest of  the  Government  in  placing  him  where  he  can  be  cared  for  during 
his  affliction  is  furnished  as  of  and  for  troops  of  the  United  States  and  is 
subject  to  the  land-grant  deduction  required  by  law. 

ComptroUer  Downey  to  the  Secretary  of  the  Kavy,  October  15,  1913: 

I  have  received,  per  indorsement  of  October  7,  1913,  your  request 
for  a  decision  as  to  the  basis  of  payment  for  services  rendered  on  the 
order  of  your  department  in  transporting  a  leprous  person  and 
attendant  as  follows: 

It  appears  that  W.  T.  Kaoiwi,  a  native  of  the  Hawaiian  Islands, 
while  an  enlisted  man  in  the  Navy  developed  leprosy  in  the  latter 
part  of  1912,  and  was  discharged  by  reason  of  expiration  of  enlist- 
ment January  27,  1913,  but  having  been  confined  in  the  Naval 
Hospital  at  Mare  Island  from  November  7,  1912,  the  Navy  Depart- 
ment deemed  that  it  was  under  obligations  to  send  him  to  the  leper 
colony,  Molokai,  Hawaii,  rather  than  turn  him  over  as  a  charge  on 
the  State  of  California.  Accordingly  his  transportation  was  author- 
ized to  be  furnished,  with  an  attendant  to  accompany  him,  by  way 
of  Seattle. 

The  Paymaster  General  in  his  indorsement  of  October  3,  1913, 
said: 

"  The  attendant  accompanying  the  patient  to  Seattle  was  ordered 
to  proceed  to  that  point  and  take  with  him  the  patient  for  delivery 
to  a  certain  ship  en  route  to  the  Hawaiian  Islands.  In  order  that  the 
attendant  mignt  perform  the  duties  assigned  to  him  in  his  orders, 
it  was  necessary  for  the  department  to  charter  the  special  baggage 
car." 

The  question  presented  for  my  consideration  is  whether  the  rate 
chargeable  for  such  services  to  the  general  public  is  subject  to  land- 
grant  deductions  in  this  case. 
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Land-grant  deductions  are  required  to  be  made  on  account  of  trans- 
portation of  property  and  troops  of  the  United  States. 

It  has  been  the  holding  of  the  accounting  officers  for  years  that 
the  term  "  troops  of  the  United  States  "  as  used  in  the  land-grant 
'acts  comprehends  the  entire  military,  including  naval,  force  of  the 
United  States — ^that  is,  the  Army  and  Navy  and  all  parties  con- 
nected therewith,  including  their  civilian  employees  and  agents.  (See 
20  Op.  Att.  Gen.,  14;  and  decisions  of  this  office,  July  19,  1900,  14 
Comp.  MS.  Dec,  163;  Feb.  18,  1901,  7  Comp.  Dec,  880;  Apr. 
6,  1903,  25  Comp.  MS.  Dec,  38;  May  9,  1910,  53  Comp.  MS.  Dec, 
665;  and  July  29,  1910,  54  Comp.  MS.  Dec,  406;  see  also  decisions 
of  the  Second  Comptroller,  June  22,  1885,  2d  Comp.  MS.  Dec,  vol. 
51,  p.  218;  Feb.  4,  1890;  id.,  vol.  59,  p.  29;  and  July  12,  1904,  id.,  vol. 
62,  p.  407,  and  2d  Comp.  Digest,  vol.  3,  sec  1399.) 

The  transportation  of  troops  extends  to  all  transj)ortation  required 
by  the  Government  for  said  troops  for  the  entire  time  they  are  under 
the  control  of  the  United  States,  or  while  a  duty  in  connection  there- 
with devolves  upon  the  United  States  as  in  the  case  of  transporting 
discharged  enlisted  men  to  their  homes  or  to  prison  or  in  the  trans- 
portation of  the  remains  of  those  deceased  as  the  law  or  circum- 
stances of  the  case  require. 

In  the  present  case  it  appears  that  an  enlisted  man  of  the  Navy 
had  contracted  leprosy  while  in  the  service,  and  was  discharged  by 
reason  of  the  expiration  of  his  term  of  enlistment.  By  reason  of 
said  disease  he  would  have  been  unable  to  take  care  of  himself  if 
actually  forced  to  leave  the  hospital.  It  was  necessary  therefore 
that  he  be  cared  for,  both  on  his  own  account  and  as  a  protection  to 
the  community. 

The  question  may  arise  whether  the  Navy  Department  was  under 
any  obligation  to  care  for  him  after  the  expiration  of  his  term  of 
enlistment  and  his  formal  discharge  therefrom.  If  it  has  no  such 
obligation  and  no  authority  to  care  for  him,  then  on  his  discharge  he 
would  be  thrown  upon  the  community  in  which  he  happened  to  be 
at  that  time;  the  said  community  would  thus  be  obliged  to  care  for 
him  in  its  own  interests  and  as  an  act  of  humanity  refused  by  the 
Government. 

I  think  it  reasonable  that  when  an  enlisted  man  at  the  time  of  his 
discharge  from  the  Navy  is  so  afflicted  as  to  be  unable  to  care  for 
himself,  the  Government  should  not  abandon  him,  but  should  make 
provision  for  getting  him  placed  where  he  can  be  cared  for  during 
his  affliction. 

I  understand  that  when  an  enlisted  man  in  the  Navy  is  in  a  hos- 
pital at  the  expiration  of  his  enlisltment,  too  sick  to  be  discharged 
from  the  hospital,  the  practice  has  been  to  formally  discharge  him 
from  the  service,  thus  stopping  his  pay,  but  retain  him  in  the  hos- 
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pital  until  sufliciently  recovered  to  justify  his  discharge  therefrom. 
The  practice  is  eminently  right  from  a  humanitarian  standpoint, 
and  it  seems  to  me  it  is  not  going  too  far  to  say  that  when  a  man  has 
contracted  disease  in  the  service  so  as  to  incapacitate  him  from  caring 
for  himself,  and  his  enlistment  expires  and  he  is  formally  discharged 
from  the  service  during  such  incapacity,  the  implied  duty  remains 
to  care  for  him  until  he  is  able  to  care  for  himself.  Any  other  con- 
clusion would  require  that  when  formally  discharged  he  should  be 
physically  thrown  out  and  left  to  die  from  neglect  unless  humani- 
tarian or  local  authorities  cared  for  him. 

Aside  from  this  duty  to  the  man  there  was  certainly  in  this  case 
a  duty  to  the  community,  a  duty  which  became  imperative  because 
of  the  horrible  nature  of  his  disease. 

This  duty  to  both  could  only  be  discharged  under  these  extraordi- 
nary circumstances  by  sending  the  man  where  he  could  be  properly 
cared  for  and  the  community  relieved  from  the  danger  of  the  dread 
contagion,  and  the  course  taken  in  the  matter  seems  to  have  been 
entirely  proper,  and  the  patient,  while  being  transported  in  the 
care  of  a  naval  officer  detailed  for  the  purpose,  was  yet  a  charge  of 
the  Navy  even  though  not  an  enlisted  man.  It  can  hardly  be  as- 
sumed that  the  Navy  in  this  case  was  acting  as  a  great  charitable 
oi^anization  and  not  in  discharge  of  any  proper  function.  Rather 
must  we  conclude  that  it  was  discharging  a  duty  to  a  former  enlisted 
man,  yet  in  its  custody,  and  therefore  must  we  conclude  that  the 
case  is  within  the  well-settled  rule  above  cited,  and  that  the  trans- 
portation furnished  was  furnished  as  of  and  for  troops  of  the  United 
States,  and  is  subject  to  the  land-grant  deduction  required  by  law. 


PAT  OT  FEB  DISK  EMPLOYEES  WHO  AEE  EEaiHEED  TO  WOEX  ON  LABOR 

BAY. 

All  employees  of  the  Govenuxient  who  nre  given  pay  for  certain  holidays  by 
the  Joint  resolutions  of  January  C,  1885  (23  Stat,  616),  and  February  23, 
1887  (24  Stat,  644),  are  entitled  to  pay  for  Labor  Day  by  eflfect  of  the  act 
of  June  28,  1894  (28  Stat,  96),  making  that  day  a  legal  public  holiday, 
and  when  they  are  required  to  work,  and  do  work,  on  that  day  they  are 
entitled  to  double  pay  as  on  other  holidays  for  which  pay  is  allowed  with- 
out work. 

ComptroUer  Bowuey  to  Paymaster  C.  S.  Baker,  United  States  Navy,  October  16, 
lOlS: 

I  have  received  through  the  Secretary  of  the  M  avy  by  his  reference 
of  September  25,  your  letter  dated  September  3,  1913,  requesting  a 
decision  as  follows: 

"  1.  Holiday  work  authority  cards,  directing  employment  of  cer- 
tain laborers  on  Labor  Day,  September  1, 1913,  have  been  received  in 
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this  office.    These  laborers  were  employed  on  Labor  Day  in  pursa- 
ance  of  the  following  authority : 

r Telegram,  Western  Union.] 

" '  Washington,  D.  C,  August  09, 1913. 
"  *  Navy  Yakd,  Mare  Island,  Cal. 

" '  Department  grants  authority  to  work  not  exceeding  eight  hours 
on  Labor  Day  in  discharging  colliers  at  Mare  Island  and  Tiburon; 
extra  pay  to  be  given  Government  employees ;  10  cents  additional  per 
ton  allowed  stevedores  for  work  that  day ;  request  to  perform  similar 
work  on  Sundays  disapproved;  instruct  pay  office  modify  contract 
No.  15  accordingly.     Cowie.' 

"  2.  The  Comptroller's  decision  of  November  8,  1912,  relative  to 
seven-day  employees  performing  work  on  Labor  Day,  in  which  extra 
pay  therefor  was  disallowed,  has  apparently  been  construed  by  the 
auditor  as  applicable  to  the  six-day  laborers  employed  at  this  yard  on 
Labor  Day,  1912,  for  he  suspended  payment  of  the  extra  pay  for 
work  performed  on  that  day  by  the  six-day  employees.    ♦     ♦    * 

"3.  The  accounting  officer  therefore  requests  a  decision  as  to 
whether  these  six-day  laborers  employed  on  September  1,  1913,  as 
directed  above,  are  entitled  to  extra  pay  for  work  performed  on 
Labor  Day.    *    *    *" 

It  has  been  held  by  this  office  (8  Comp.  Dec.,  322,  and  13  id.,  40) 
that  per  diem  employees  who  by  law  are  given  pay  for  a  holiday 
are  entitled  to  this  gratuity  pay  and  also  to  pay  for  their  work  in 
case  they  are  required  to  work,  and  do  work  on  such  day.  The 
question,  therefore,  upon  which  the  decision  in  the  case  submitted 
depends  is  whether  gratuity  pay  is  given  to  per  diem  employees  for 
Labor  Day. 

A  joint  resolution  of  January  6,  1885  (23  Stat.,  516),  provides: 

"That  the  employees  of  the  navy  yard.  Government  Printing 
Office,  Bureau  of  Printing  and  Engraving,  and  all  other  per  diem 
employees  of  the  Government  on  duty  at  Washington,  or  elsewhere  in 
the  United  States,  shall  be  allowed  the  following  holidays,  to  wit: 
The  first  day  of  January,  the  twenty-second  day  of  February,  the 
fourth  day  of  July,  the  twentv-fifth  aay  of  December,  and  such  days 
as  may  be  designated  by  the  l^resident  as  days  for  national  thanks- 
giving, and  shM  receive  the  same  pay  as  on  other  daysP 

A  joint  resolution  of  February  23,  1887  (24  Stat,  644),  makes 
similar  provision  as  to  Memorial  or  Decoration  Day. 
The  act  of  June  28, 1894  (28  Stat.,  96) ,  provides  as  to  Labor  Day— 

"  That  the  first  Monday  of  September  in  each  year,  bein^  the  day 
celebrated  and  known  as  Labors  Holiday,  is  hereby  maae  a  legal 
public  holiday,  to  dU  intents  and  purposes^  in  the  same  manner  as 
Christmas^  the  first  day  of  January,  the  twenty-second  day  of  Feb- 
ruary, the  thirtieth  day  of  May,  and  the  fourth  day  of  July  are  now 
TYiade  by  law  public  holidays.'^'* 

Soon  after  the  passage  of  this  act,  September  13, 1894,  it  was  held 
(Bowler,  First  Comp.,  318)  that  per  diem  employees  were  entitled  to 

Digitized  by^OOQlC 


DBCIHIOKS  OF  THE  COMPTBOLLEB.  221 

pay  on  Labor  Day  though  they  did  not  work.  The  same  ruling  was 
made  by  the  Comptroller,  February  26,  1895  (1  Comp.  Dec.,  263), 
and  was  recognized  in  many  cases  (3  C(»np.  Dec.,  62;  4  id.,  499;  7 
id.,  278;  8  id.,  219).  The  first  indication  of  a  change  of  ruling  was 
on  July  30,  1904  (11  Comp.  Dec.,  58),  in  a  case  in  which  the  Satur- 
day half  holiday  was  under  consideration,  and  in  which  it  was  said 
incidentally  tiiat  although  Labor  Day  was  a  holiday,  per  diem  em- 
ployees other  than  in  the  Government  Printing  Office  "  have  not  been 
authorized  to  receive  pay  "  for  that  day. 

On  August  24,  1904,  the  Acting  Chief  of  Ordnance  of  the  Army 
asked  if  in  view  of  what  was  said  in  the  last-mentioned  decision  pay 
can  not  be  allowed  per  diem  employees  on  Labor  Day,  that  the  prac- 
tice had  been  to  pay  them  when  they  did  not  work  on  that  day ;  and 
in  reply,  by  decision  of  September  6, 1904  (30  MS.  Comp.  Dec.,  T41), 
it  was  said : 

"  In  the  absence  of  an  Executive  order  providing  that  the  per  diem 
employees  inquired  about  shall  be  paid  on  Labor  Day  the  same  as  if 
they  had  worked  on  such  day,  I  know  of  no  law  authorizing  such 
pay." 

The  same  ruling  was  made  in  11  Comp.  Dec,  97,  and  in  a  decision 
of  December  21,  1911  (18  Comp.  Dec.,  472),  it  was  held  that  a  per 
diem  employee  at  a  navy  yard  was  not  entitled  to  double  pay  for  work 
on  Labor  Day,  because  the  law  did  not  give  pay  without  work  on 
that  holiday,  and  there  being  no  gratuity  pay  he  was  not  entitled  to 
double  pay  for  such  work.  The  decision  of  November  8,  1912  (63 
MS.  Comp.  Dec,  523),  to  which  you  refer,  affirmed  the  ruling  of 
the  decision  last  referred  to  and  held  that  the  Executive  order  of 
August  1,  1912  (which  excused  all  per  diem  employees  in  the  Fed- 
eral public  service  from  work  on  Labor  Day,  with  certain  exceptions, 
and  stating  that  they  should  receive  the  same  pay  as  on  other  days), 
did  not  entitle  employees  who  worked  on  Labor  Day  to  gratuity  pay 
in  addition  to  pay  for  work.  This  holding  seems  to  have  been  predi- 
cated largely  on  the  "  proviso  "  of  the  Executive  order  in  question. 

After  carefully  considering  the  joint  resolution  of  January  6,  1885 
(23  Stat,  516),  providing  certain  holidays  with  pay  without  work 
for  per  diem  employees  of  the  Government,  in  connection  with  the 
act  of  June  28,  1894  (28  Stat.,  96) j  making  Labor  Day  a  national 
holiday,  and  the  decisions  of  the  First  Comptroller,  and  of  this  office, 
I  conclude  that  the  first  construction  placed  upon  these  laws  and  ad- 
hered to  for  about  10  years  is  the  correct  one. 

The  words  used  in  the  act  of  June  28,  1894 — 

"  *  *  *  is  hereby  made  a  legal  public  holiday  to  all  intents  and 
purposes,  in  the  same  manner  as  Christmas,  the  first  day  of  Janu^ 
ary,  the  twenty-second  day  of  February,  the  thirtieth  day  of  Mav 
and  the  fourth  day  of  July  are  now  made  by  law  public  holidays,'^    ^ 
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makes  Labor  Day  a  holiday  with  all  the  conditions  and  benefits  that 
belong  to  Christmas  and  the  other  holidays  mentioned ;  that  is,  with 
all  that  goes  by  law  with  those  holidays.  I  can  not  see  for  what 
other  purpose  the  quoted  words  were  used.  If  it  was  intended 
merely  to  declare  a  legal  holiday,  they  were  unnecessary.  If  it  in- 
tended to  make  Labor  Day  merely  a  "legal  public  holiday"  but 
without  pay  for  per  diem  employees  unless  they  worked,  the  words 
were  unnecessary.  They  must  be  given  a  meaning  and  the  ordinary 
acceptation  and  use  of  the  expression  would  mean  that  gratuity  pay 
was  given  the  same  as  on  Christmas.  Then  it  seems  hardly  conceiv- 
able that  Congress  when  dedicating  a  holiday  to  labor  should  not  in- 
tend to  give  the  per  diem  laborers  imder  the  Government  the  pay 
allowed  them  on  other  holidays,  "  to  all  intents  and  purposes  and  in 
the  same  manner  "  as  the  other  holidays  named  in  the  declaration  of 
Congress,  and  all  the  other  holidays  named  are  holidays  with  pay. 
With  Christmas  and  New  Years  and  Independence  Day  and  the 
others  as  the  model,  Labor  Day  is  given  the  same  status  for  aU  pur- 
poses. It  is  hardly  reasonable  in  the  face  of  this  broad  and  compre- 
hensive language  to  assume  that  Congress  was  engaging  in  a  recogni- 
tion of  Labor  Day  which  practically  meant  nothing  to  the  laborer. 

In  the  decision  of  this  office  of  November  8,  1912,  to  which  you  re- 
fer, the  case  of  Adams  v.  JJrdted  States  (42  C.  Cls.,  191),  is  quoted 
as  sustaining  the  position  that  the  act  of  June  28,  1894,  does  not  au- 
thorize the  payment  of  gratuity  pay. 

That  was  a  case  of  a  claim  for  double  pay  for  working  on  Satur- 
day half  holidays  in  the  District  of  Columbia  and  the  laws  relating 
to  such  holidays  were  under  consideration.  By  section  1389  of  the 
District  Code  of  1901,  the  caption  of  which  is  "When  negotiable 
instrument  is  payable  "  and  which  deals  with  banks  and  commercial 
paper,  every  Saturday  after  12  o'clock  noon  was  made  a  holiday 
"  within  the  meaning  of  this  section." 

By  the  act  of  June  30,  1902  (32  Stat,  520),  section  1389,  ^pra, 
was  amended  "  by  striking  out  in  the  eighteenth  and  nineteenth  lines 
thereof  the  words  '  within  the  meaning  of  this  section '  and  inserting 
in  lieu  thereof  the  words  '  for  all  purposes.' "  The  Court  of  Claims 
held  that  this  amendment  did  not  authorize  pay  without  work  on 
the  Saturday  half  holidays.  The  law  thus  construed  is  quite- differ- 
ent in  its  language  as  well  as  in  its  association  from  the  Labor  Day 
law.  It  does  not  make  the  Saturday  afternoons  holidays  "  to  all  in- 
tents and  purposes  in  the  same  manner  as  Christmas."  In  other 
words,  it  does  not  refer  to  a  definite  model  to  which  the  Saturday 
half  holiday  is  to  be  assimilated,  as  in  the  case  of  the  Labor  Day 
law. 

If  the  law,  as  I' hold,  provides  gratuity  pay  for  Labor  Day  or  pay 
without  work,  it  follows  that  a  per  diem  employee  who  is  required 
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to  work  cmd  does  work  on  that  day  is  entitled  under  the  ruling  in  8 
Comp.  Dec.,  322,  and  13  id.,  40,  to  double  pay.  I  advise  you,  there- 
fore, that  the  employees  to  whom  you  refer  are  entitled  to  this  double 
pay  for  their  work  on  September  1,  1913. 


EXTRA  COKPEHSATION. 

Section  1765,  Revised  Statutes,  prohibits  the  paym^it,  directly  or  indirectly,  to 
any  person  whose  salary,  pay,  or  emoluments  are  fixed  by  regulation,  of 
extra  or  additional  compensation  for  any  service  rendered  under  a  mere 
temporary  employment  which  is  not  a  distinct  place  or  employment,  with 
duties  and  compensation  fixed  by  law  or  by  regulation. 

ComptroUer  Downey  to  G.  F.  Graham,  disbursing  clerk  Interstate  Commerce 
Commission,  October  16,  1918  i 

I  have  received  your  letter  of  the  10th  instant,  as  follows : 

"  Hearings  conducted  by  the  Interstate  Commerce  Commission  at 
various  places  in  the  United  States  are  reported  by  the  firm  of  Hulse 
&  Allen  under  contract  at  a  specified  rate  per  page.  The  reporter 
is  required  to  complete  all  arrangements  for  the  hearing  and  have 
everything  in  readiness  at  the  appointed  hour,  one  of  his  duties  being 
to  have  a  messenger  in  attendance.  By  reason  of  the  short  duration 
of  hearings  and  the  fact  that  the  representatives  of  the  commission 
immediately  leave  for  other  cities,  it  is  difficult  to  secure  services 
without  guaranty  of  immediate  payment.  The  customary  rate  is 
$2.50  per  day,  which  the  reporter  aavances,  and  takes  a  subvoucher 
receipt.  Reimbursement  to  the  reporter  is  made  by  the  contractors, 
who  in  turn  submit  periodical  claims  upon  this  commission. 

"  I  now  have  vouchers  from  Hulse  &  Allen  for  the  month  of  Sep- 
tember, wliich  are  herewith  inclosed.  I  have  examined  the  sub- 
vouchers  and  find  that  a  number  of  them  are  signed  by  persons 
receiving  annual  compensations  from  the  United  States,  specifically 
enumerated  as  follows: 

Per  annum. 

George  Rankl,  deputy  marshal,  MUwaukee,  Wis $1,200.00 

W.  B.  Waters,  elevator  conductor,  customs  service.  Green  Bay,  Wis—  600. 00 

F.  J.  Herlitzke,  laborer,  customs  service.  La  Crosse,  Wis 600. 00 

0.  Krogstad,  watchman,  customs  service,  Minneapolis,  Minn 600. 00 

J.  Riley,  deputy  marshal.  Salt  Lake  City,  Utah 1,200.00 

Gordon  Warwick,  messenger,  United  States  circuit  and  district  courts, 

Chicago,  111 720. 00 

George  Sorensen.  laborer,  customs  service,  Detroit,  Mich 600.00 

W.  C.  Edwards,  laborer,  customs  service,  Paducah,  Ky 540. 00 

"Considering  the  nature  of  the  permanent  employment  of  these 
persons,  I  respectfully  ask  if  reimbursement  to  the  firm  of  Hulse  & 
Ailen  would  be  equivalent  to  double  or  extra  compensation  prohibited 
by  law." 

A  reference  to  the  files  of  the  Treasury  Department  shows  that  the 
elevator  conductor,  watchman,  and  laborers  mentioned  in  your  letter 
are  employed  under  custodians  of  public  buildings  and  not  in  the 
customs  service,  as  stated. 
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Section  1765,  Revised  Statutes,  provides : 

"  No  officer  in  any  branch  of  the  public  service,  or  any  other  per- 
son whose  salary,  pay,  or  emoluments  are  fixed  by  law  or  regulations, 
shall  receive  any  additional  pay,  extra  allowance,  or  compensation, 
in  any  form  whatever,  for  the  aisbursement  of  public  money,  or  for 
any  other  service  or  duty  whatever,  unless  the  same  is  authorized  by 
law  and  the  appropriation  therefor  explicitly  states  that  it  is  for 
such  additional  pay,  extra  allowance,  or  compensation." 

The  annual  salary  of  each  of  the  employees  in  question  is  fixed  by 
regulation,  and  they  are  therefore  within  the  purview  of  this  statute. 

The  statutory  inhibition  does  not  apply  to  the  receipt  by  these 
employees  of  the  compensation  of  another  distinct  place  or  employ- 
ment, with  its  own  duties  and  its  own  compensation,  fixed  by  law  or 
by  regulation.     {United  States  v.  Saunders^  120  U.  S.,  126, 129.) 

I  understand  their  employment  as  messengers  to  the  commission 
to  have  been  a  mere  temporary  employment  and  not  a  distinct  place 
or  employment  with  duties  and  compensation  fixed  by  law  or  by 
regulation.  If  such  is  the  case,  the  proposed  payment  to  Hulse  & 
Allen  of  the  amounts  paid  by  them  to  these  employees  is  prohibited 
by  the  Statute  quoted  herein. 


HIRE  OF  SPECIAL  KEAHS  OF  TBAKSPOBTATION  BY  0FFICEB8  OF  THE 
C0BP8  OF  ENOIHEEBS  OF  THE  ABKY  ENOAOEB  XTPON  BIYEB  ABB 
HABBOB  WOBK. 

Under  section  9  of  the  act  of  July  25,  1912  (37  Stat,  233),  an  officer  of  the 
Ck)rp8  of  Engineers  of  the  Army  engaged  upon  river  and  harbor  work  is 
authorized  to  hire  for  his  official  use,  at  the  expense  of  the  United  States, 
means  of  transportation  other  than  that  furnished  by  regular  lines  of 
common  carriers,  and  when  such  transportation  is  so  furnished  the  officer 
receiving  the  same,  if  traveling  under  competent  orders,  is  entitled  to 
mileage  at  the  rate  of  7  cents  per  mile,  with  deduction  of  3  cents  per  mile 
for  the  distance  for  which  transportation  is  so  furnished. 

Becision  by  ComptroUer  Bowney,  October  17,.  1913: 

The  Auditor  for  the  War  Department  transmitted  to  this  office, 
the  10th  instant,  for  approval,  disapproval,  or  modification,  his 
decision  as  of  the  same  date  making  an  original  construction  of  a 
statute,  as  follows: 

^'  In  the  examination  of  the  accounts  of  disbursing  officers  of  the 
Engineers  Corps,  United  States  Army,  a  question  arises  as  to  the 
proper  interpretation  of  section  9  of  the  river  and  harbor  act  ap- 
proved July  25,  1912  (37  Stat.,  233),  which  reads  as  follows: 

" '  Sec.  9.  In  their  execution  and  inspection  of  river  and  harbor 
improvement  work,  at  points  beyond  easy  reach  of  ordinary  regular 
transportation  lines.  Engineer  officers  are  authorized  to  hire  and  use 
such  transportation  as  they  may  consider  desirable  and  advantageous 
to  the  progress  of  work.' 
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"  The  question  that  now  arises  is  whether  an  Engineer  officer  who 
is  traveling  under  proper  orders  and  in  receipt  of  mileage  for  such 
travel,  is  entitled  to  4  cents  per  mile  for  the  travel  performed  in 
vehicles  hired  by  the  United  States,  under  the  above-quoted  act 

"  The  Comptroller  of  the  Treasury,  in  a  decision  dated  August  25, 
1910.  approved  the  decision  of  the  Auditor  for  the  War  Department 
in  wnicn  it  was  held  '  that  transportation  which  may  be  furnished  an 
officer  on  a  mileage  status  and  charged  against  his  mileage  account 
is  limited  to  that  over  established  lines  of  common  carriers,  and  that 
the  expense  of  hire  for  the  use  of  such  officers  of  extraordinary 
means  of  transportation,  such  as  automobiles,  carriages,  etc.,  is  not 
authorized  by  law  and  is  not  a  proper  charee  against  any  appropri- 
ation for  the  support  of  the  Army/  In  a  decision  dated  November 
16, 1911,  the  CSomptroUer  of  the  Treasury,  on  appeal  of  M.  L.  Walker, 
major,  Corps  of  Engineers,  United  States  Army,  approved  the  dis- 
allowance by  the  auditor  of  a  voucher  for  hire  of  horse  and  buggy 
used  by  said  officer  on  an  inspection  trip  in  June,  1910.  In  this  case 
the  officer  does  not  appear  to  nave  drawn  mileage  for  the  distance  for 
which  the  horse  ana  Duggy  were  hired  and  used  on  the  journey  in 
question. 

"  It  now  appears  from  the  accounts  presented  to  this  office  that  un- 
der section  9  of  the  act  of  July  25,  1912,  supra^  officers  are  charging 
in  their  accounts  mileage  at  the  rate  of  4  cents  per  mile  for  the  dis- 
tance for  which  transportation  is  furnished  other  than  over  the  lines 
of  common  carriers.  The  existing  mileage  law  is  the  act  of  June  12, 
1906  (34  Stat.,  246),  which  reads  m  part  as  follows: 

"  *  That  hereafter  officers,  active  and  retired,  when  traveling  under 
competent  orders  without  troops,  *  ♦  ♦  shall  be  paid  7  cents 
per  mUe  and  no  more ;  *  *  * :  Provided  further^  That  officers  who 
so  desire  may,  upon  application  to  the  Quartermaster's  Department, 
be  furnished  under  their  orders  transportation  requests  for  the  entire 
journey  by  land,  exclusive  of  sleeping  and  parlor  car  accommodations, 
or  by  water;  and  the  transportation  so  furnished  shall,  if  travel  was 
performed  under  a  mileage  status,  be  charged  against  the  officer's 
mileage  account,  to  be  deducted  at  the  rate  of  3  cents  per  mile  by  the 
paymaster  paying  the  account,    *     *    *.' 

"While  the  language  of  the  act  of  July  25,  1912,  supra^  is  not  en- 
tirely clear  upon  this  point,  I  am  of  the  opinion,  and  so  decide,  that 
imder  said  act  an  officer  of  the  Corps  of  Engineers  engaged  upon  river 
and  harbor  work  is  authorized  to  hire  for  his  official  use,  at  the  ex- 
pense of  the  United  States,  means  of  transportation  other  than  that 
lumished  by  regular  lines  of  common  carriers,  and  that  when  such 
means  of  transportation  is  fumi^ed  by  the  United  States,  the  officer 
receiving  the  same,  if  traveling  under  competent  orders,  is  entitled  to 
mUea^  at  the  rate  of  7  cents  per  mile,  with  a  deduction  of  3  cents 
per  mile  for  the  distance  transportation  is  furnished  at  the  expense  of 
the  United  States." 

The  finding  of  the  Auditor  stated  in  the  concluding  paragraph  of 
his  said  decision  appears  to  be  correct  and  his  decision  as  stated 
therein  is  approved. 

4;j853'— VOL  20—14 15 
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POBTO  BICAK  CITZZSH8HIP. 

Citizens  of  Porto  Rico  are  American  citizens  within  the  meaning  of  the  Joint 
resolution  of  September  16,  1013,  making  an  appropriation  "for  the  relief 
of  destitute  American  citizens  in  Mexico,  including  transportation  to  their 
homes  in  the  United  States." 

Comptroller  Downey  to  the  Secretary  of  State,  October  17,  191S: 
I  have  received  your  letter  of  the  8th  instant,  as  follows: 

"  Under  date  of  September  22  the  American  charge  at  Mexico  City 
reported  to  the  department  that  he  had  instructed  the  American 
consul  general  to  pay  the  passage  of  one  Mr.  Vizcarrondo,  a  native- 
bom  citizen  of  Porto  Rico,  together  with  his  wife  and  seven  children 
to  New  York,  which  expense  has  been  charged  by  the  consul  ^neral 
to  the  appropriation  recently  made  by  Congress  for  the  relief  and 
transportation  of  destitute  American  *  citizens  in  Mexico  and  had 
arranged  with  a  Cuban  mail  steamship  company  for  their  passage 
from  New  York  to  San  Juan.  P.  R.,  and  asks  permission  to  draw  on 
the  department  in  the  sum  oi  $127  to  cover  this  latter  expense. 

"The  department  would  greatly  appreciate  your  opinion  as  to 
whether  it  was  the  intention  of  the  Confess  to  mclude  the  outlying 
territories  within  the  provisions  of  Public  Resolution  No.  8,  entitled 
'Joint  resolution  to  provide  for  the  relief  and  transportation  of 
destitute  American  citizens  in  Mexico,'  approved  Septemoer  16,  1913. 
and  whether  I  am  authorized  to  meet  this  latter  expense  therefrom." 

By  section  8  of  the  act  of  July  31,  1894  (28  Stat,  208),  I  am  re- 
quired to  render  decisions  upon  the  application  of  the  head  of  an 
executive  department  only  upon  questions  involving  payments  to  be 
made  under  him.  My  reply  to  your  request  must  therefore  be  con- 
fined to  the  case  you  state,  viz,  the  relief  and  transportation  of  Mr. 
Vizcarrondo,  a  native-bom  citizen  of  Porto  Rico,  and  his  family. 

The  joint  resolution  of  Congress  to  which  you  refer  (Public  Reso- 
lution No.  8),  so  far  as  necessary  for  present  consideration,  is  as 
follows: 

"That  there  is  hereby  appropriated,  out  of  any  monev  in  the 
Treasurer  not  otherwise  appropriated,  for  relief  of  destitute  American 
citizens  in  Mexico,  including  transportation  to  their  homes  in  the 
United  States,  to  be  expended  under  the  direction  and  within  the 
discretion  of  the  Secretary  of  State,  and  to  be  inmiediately  available, 
$100,000.     *    *    ♦." 

Section  1  of  the  fourteenth  amendment  to  the  Constitution  declares 
who  are  citizens  of  the  United  States  as  follows : 

"All  persons  bom  or  naturalized  in  the  United  States  and  sul^ect 
to  the  jurisdiction  thereof,  are  citizens  of  the  United  States  and  of 
the  State  wherein  they  reside.    *    *    *." 

It  is  noticed  that  the  joint  resolution  provides  for  relief  of  Ameri- 
can citizens  and  does  not  speak  of  citizens  of  the  United  States. 

The  expression  used  seems  to  be  more  comprehensive  and  indicates 
an  intention  to  include  others  than  those  who  are  strictly  citizens  of 
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the  United  States  as  defined  in  the  fourteenth  amendment;  for  in- 
stance, those  who  though  not  citizens  in  the  States  within  the  conti- 
nental limits  of  the  United  States  are  citizens  of  Territories  of  the 
United  States,  such  as  Porto  Rico. 

May  then,  citizens  of  Porto  Rico  be  held  to  come  within  the  ex- 
pression "American  citizens"  ? 

Porto  Rico  was  ceded  to  the  United  States  by  the  treaty  with  Spain 
executed  December  10, 1898,  and  proclaimed  April  11, 1899  (30  Stat., 
1764). 

It  was  said  by  the  Supreme  Court  in  Gonzales  v.  WUliams  (192 
U.  S.,  1,  9)— 

"By  the  constitution  of  the  Spanish  monarchy,  and  the  Spanish 
Civil  Code,  in  force  in  Porto  Rico  when  the  treaty  was  proclaimed, 

fersons  bom  in  Spanish  territory  were  declared  to  be  Spaniards,  but 
orto  Ricans  who  were  not  natives  of  the  Peninsula,  remaining  in 
Porto  Rico,  could  not,  according  to  the  terms  of  the  treaty,  elect  to 
retain  their  allegiance  to  Spain.  By  the  cession  their  allegiance  be- 
came due  to  the  United  States,  which  was  in  possession  and  had  as- 
sumed the  government,  and  they  became  entitled  to  its  protection. 
The  nationality  of  the  islcmd  became  American  instead  or  Spanish, 

•       ♦        ♦  5? 

Attorney  General  Knox,  in  an  opinion  dated  May  13, 1902  (24  Op. 
Att.  Gen.,  40) ,  held  that  a  native  Porto  Rican  artist  temporarily  re- 
siding in  Paris  was  an  "American  artist "  as  meant  in  section  703  of 
the  tariff  act.    He  said: 

"*  ♦  '^  he  is  undoubtedly  one  of  those  turned  over  to  the 
United  States  bv  Article  IX  of  the  treaty  to  belong  to  our  nationality. 
He  is  also  clearly  a  Porto  Rican;  that  is  to  say,  a  permanent  inhabit- 
ant of  that  island,  *  *  *.  As  his  countrjr  became  a  domestic 
country  and  ceased  to  be  a  foreign  country  within  the  meaning  of  the 
tariff  act  above  referred  to,  and  has  now  been  fully  organized  as  a 
country  of  the  United  States  by  the  Foraker  Act,  it  seems  to  me  that 
he  has  become  an  American,    *    *    *." 

It  was  held  in  Huus  v.  A^.  Y.  and  Porto  Rico  SS.  Co.  (182  U.  S., 
392,  396)  that  vessels  of  Porto  Rico  are  vessels  of  the  United  States, 
and  that  trade  between  New  York  and  Porto  Rico  is  coastwise  trade. 
And  it  was  held  by  this  office  (11  Comp.  Dec,  336)  that  a  resident  of 
Porto  Rico  is  a  resident  of  the  United  States  and  entitled  on  dis- 
charge from  the  Navy  to  transportation  to  his  home  in  Porto  Rico 
under  the  act  authorizing  transportation  on  discharge  to  enlisted  men 
'•if  residents  of  the  United  States." 

Section  14  of  the  act  of  April  12, 1900  (31  Stat.,  80),  establishing  a 
government  for  Porto  Rico,  provides : 

"That  the  statutory  laws  of  the  United  States  not  locally  inap- 
plicable, except  as  hereinbefore  or  hereinafter  otherwise  provided, 
shall  have  the  same  force  and  effect  in  Porto  Rico  as  in  the  United 
States,    •    ♦    V 
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The  joint  resolution  of  September  16,  1913,  is  a  beneficial  statute 
and  under  tiie  rule  repeatedly  laid  down  should  not  receive  a  narrow 
construction.  Its  object  is  the  protection  of  the  citizens  of  this  coun- 
try, and  the  citizens  of  Porto  Rico  owe  allegiance  to  the  country  and 
are  entitled  to  its  protection  as  fully  as  if  that  island  were  one  of 
the  States. 

In  view  of  the  laws  and  decisions  quoted  or  referred  to  as  indicat- 
ing the  relation  that  citizens  of  Porto  Rico  bear  to  the  United  States, 
and  the  character  of  the  joint  resolution  in  question,  I  am  of  opinion 
that  native-bom  citizens  of  that  island  c<Hne  fairly  within  its  mean- 
ing. I  therefore  advise  you  that  the  appropriation  made  by  said 
joint  resolution  is  available  for  the  transportation  of  Mr.  Vizcar- 
rondo  to  his  home  as  a  citizen  of  Porto  Rico  if  in  the  exercise  of  your 
discretion  you  hold  him  otherwise  entitled  to  such  transportation. 


PAT  OF  DISBinELSIHO   0T7ICSB8   OF   STATS  ULXTIA. 

Under  sectiOQ  14  of  the  act  of  January  21,  1903  (32  Stat,  777),  a  disbursing 
officer  of  the  militia  who  does  not  participate  In  an  encampment  nnder 
proper  orders  is  not  entitled  to  the  pay  of  his  grade  for  the  period  there- 
after in  which  he  is  actually  and  necessarily  engaged  in  the  payment  of  the 
miUtia  and  in  the  preparation  of  his  accounts  for  submission  to  the  proper 
admlnistratiye  officers  of  the  War  Department 

ComptroUer  Downey  to  KaJ.  A.  E.  Steami,  diiburslng  oAoer,  Organised  mutia 
of  California,  October  17,  191S: 

I  have  received  your  communication  of  the  9th  instant  requesting 
my  decision  of  a  question  presented  by  you,  as  follows : 

"During  the  past  year  it  has  been  necessary  for  me  in  several  in- 
stances to  make  payments  to  officers  and  enlisted  men,  and  for  otter 
purposes  incident  to  encampments,  in  which  it  has  nc^  been  possible 
for  me  to  participate.  Consideraole  time  has  necessarily  b^n  con- 
sumed in  making  these  parents  and  in  the  preparation  of  the  dis- 
bursing accounts ;  but,  in  view  of  the  fact  that  I  could  not  participate 
in  these  encampments,^  I  have  been  debarred  from  pay  for  such 
services.  ^  This  is  an  injustice  and  has  worked  a  hardship.  Can  not 
such  a  situation  or  condition  be  remedied  by  appropriate  action  on 
the  part  of  the  Comptroller  of  the  Treasury? " 

No  voucher  accompanies  your  request  for  decision,  but  upon  the 
statement  made  by  you  you  will  be  informed  as  follows : 

Since  the  enactment  of  section  14  of  the  act  of  January  21,  1903 
(32  Stat.,  777),  which  is  the  authority  for  paying  officers  and  en- 
listed men  of  the  militia  engaged  in  actual  field  or  camp  service  for 
instruction  the  same  pay,  subsistence,  and  transportaticm  or  travel 
allowances  as  officers  and  enlisted  men  of  corresponding  grades  of  the 
Eegular  Army  "  are  or  may  hereafter  be  entitled  by  law,"  the  prac- 
tice has  been  uniform  not  to  pay  a  disbursing  officer  of  the  militia 
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for  time  ccmsumed  by  him  in  the  payment  of  the  officers  and  men  of 
the  militia  participating  in  an  encampment  and  in  the  preparation 
of  his  accounts  for  submission  to  the  proper  administrative  officers 
of  the  War  Department,  if  he  be  not  among  those  who  in  pursuance 
of  the  orders  of  the  governor  of  the  State  form  a  part  of  the  force 
which  is  engaged  in  actual  field  or  camp  service  for  instruction. 
(See  10  Comp.  Dec.,  405.) 

The  theory  upon  which  this  payment  to  disbursing  officers  has  been 
made  for  time  consumed  outside  the  actual  period  of  the  encampment 
is  that  the  work  which  a  disbursing  officer  may  be  required  to  do  be- 
yond the  actual  period  of  the  encampment  is  incidental  to  and 
directly  connected  with  his  work  in  the  encampment  proper,  and 
hence  tliat  he  should  be  paid  for  it  not  exceeding  a  certain  specified 
time.  If  a  disbursing  officer  does  not  actually  participate  in  the 
encampment  under  the  orders  of  the  governor  of  the  State,  he  can 
hardly  be  said  to  perform  any  work  which  is  incidental  to  his  work 
in  the  encampment  proper,  because  he  has  not  rendered  any  work  or 
service  at  the  latter,  and  there  can  be  no  incidental  work  or  service. 

Upon  the  statement  of  facts  contained  in  your  said  communication 
I  have  to  advise  you  that  the  payment  suggested  by  you  is  not 
authorized. 

It  is  not  improper  in  this  connection  to  call  your  attention  to  the 
requirement  that  disbursing  officers  in  requesting  decisions  in  advance 
of  payment  of  a  voucher  should  submit  to  this  office  with  their  re- 
quest the  voucher  properly  prepared  and  certified  which  they  are 
called  upon  to  pay. 


PATXSHT  FOB  WOKX  KEaimUSB  BY  THE  CONTBACTIHO  OFFICEB  THAT 
WAS  NOT  BEairiBED  BY  THE  CONTBACT. 

Where  the  work  covered  by  a  contract  is  done  in  strict  accordance  with  the 
contract  requirements,  the  contractor  can  not,  without  compensation  there- 
for, be  required  to  take  out,  re-treat,  and  replace  parts  thereof  that  do  not 
produce  satisfactory  results,  no  gruarantee  haTi'ng  been  given  by  the  con- 
tractor that  the  specified  materials  would  produce  such  results. 

Where  payment  for  work  done  in  strict  accordance  with  contract  requirements 
is  refused  unless  and  until  the  contractor  does  other  work  that  is  not  cov- 
ered by  the  contract  agreement,  the  doing  of  such  other  work  by  the  con- 
tractor is  not  to  be  regarded  as  voluntary  or  gratuitous. 

Seeiiion  by  ComptroUer  Downey,  October  17,  1918 : 

The  Henry  Voght  Machine  Co.  requests,  September  29,  1913,  a 
revision  of  the  action  of  the  Auditor  for  the  State  and  Other  Depart- 
ments in  disallowing,  per  certificate  No.  7782,  dated  September  16, 
1913,  its  claim  for  $755.19,  the  purported  cost  of  certain  alleged  extra 
work  done  by  it  on  the  order  of  the  Public  Printer,  in  connection  with 
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the  work  covered  by  contract  of  March  21,  1912,  with  the  Public 

Printer. 
The  facts  giving  rise  to  the  claim  presented  are  as  follows : 
By  the  teiros  of  a  contract  dated  March  21, 1912,  the  Henry  Voght 

Machine  Co.,  hereinafter  styled  "the  contractor,"  undertook  and 

agreed  to  furnish  at  its  own  risk  and  expense — 

"  all  the  labor  and  material  necessary  to  construct,  erect,  deliver,  and 
install,  in  the  most  substantial  and  workmanlike  manner  " — 

and  in  strict  accordance  with  certain  specifications  thereto  attached, 
and  a  part  thereof,  at  a  total  cost  of  $6,600,  including  any  and  all 
material  necessary  to  properly  install  said  work  "  in  a  satisfactory 
and  acceptable  manner,"  one  20-ton  refrigerating  plant  and  one  1-ton 
ice-making  plant  in  the  Government  Printing  Office. 

The  specifications  gave  in  detail  the  kind  and  character  of  work 
and  materials  that  would  be  required.  Provisions  thereof  having  a 
bearing  on  the  claim  here  in  issue  were  as  follows : 

"  51.  Coils  must  be  made  from  best  grade  extra-heavy,  lap-welded 
iron  pipe,  properly  supported,  with  all  connections  away  from  the 
water. 

"  56.  The  contractor  must  furnish  all  piping,  valves,  and  fittings 
required.  Pipe  must  be  strictly  fuU-weignt,  extra-heavy,  lap-welded 
pipe    *     •     *. 

"  68.  Quality.  All  materials  and  workmanship  must  be  of  the 
best  quality  of  their  respective  kinds  when  the  grade  is  not  specifi- 
cally  mentioned^  and  the  acceptance  of  same  is  understood  and  agreed 
to  be  subject  to  the  approval  of  the  Public  Printer    *    *     *." 

The  contract  proper,  in  terms,  provided : 

"  Extras.  It  is  mutually  covenanted  and  agreed  that  no  claims  for 
compensation  for  any  additional  or  extra  work  or  materials  shall  be 
made  or  allowed  unless  the  same  be  specifically  agreed  upon  in  writ- 
ing or  be  directed  by  the  party  of  the  second  part    *     *     *. 

'^Guarantee.  The  said  party  of  the  first  part  (the  contractor) 
hereby  guarantees  that  the  said  work  shall  be  free  from  defects,  either 
latent  or  patent,  in  material  or  manufacture,  and  that  any  parts 
found  to  be  defective  within  one  (1)  year  from  the  date  of  final  ac- 
ceptance thereof  shall  be  replaced  by  the  party  of  the  first  part  with- 
out cost    *     *     ♦." 

The  work  was  satisfactorily  completed  and  the  two  plants  placed 
in  operation  on  June  29,  1912.  On  July  8,  1912,  the  contractor  was 
advised  that  "there  is  apparently  nothing  further"  to  be  done  at 
this  time.  On  July  22,  1912,  however,  the  superintendent  of  build- 
ings advised  the  Public  Printer  that — 

"  the  water  furnished  by  this  plant  is  not  as  clear  as  it  should  be, 
and  *  *  *  the  trouble  is  due  to  the  fact  that  the  Henry  Voght 
Machine  Co.  installed  black  iron  pipe  in  the  cold  drinking-water 
tank  instead  of  galvanized-iron  pipe.    The  attention  of  the  repre- 
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Mntative  of  this  company  was  called  to  this  fact,  and  he  stated  that 
his  company  furnished  pipe  in  accordance  with  the  specifications," 

and  the  same  officer  reconmiended  that  the  contractor  be  advised  that 
the  work  would  not  be  accepted  as  satisfactory  until  the  drinking 
water  was  perfectly  clear. 

After  some  correspondence  and  some  futile  efforts  on  the  part  of 
the  contractor  to  correct  the  situation  thus  complained  of,  the  con- 
tractor was  advised,  August  2, 1912,  by  the  Public  Printer,  that — 

"the  only  proijer  remedy  to  apply  to  the  situation  complained  of  is 
that  the  coil  pipes  be  galvanized,  and  the  whole  tenor  and  effect  of 
our  specifications  being  drawn  with  a  view  to  obtaining  equipment 
of  superior  quality,  both  in  workmanship  and  material,  it  is  plainly 
the  duty  of  the  manufacturer  to  replace  faulty  or  defective  material 
and  improve  the  construction  in  whatever  manner  may  be  necessary 
to  furnish  satisfactory  and  acceptable  equipment,  and  I  am  without 
authority  to  apply  a  remedy  at  the  expense  of  the  Government." 

Accepting  this  as  a  positive  order  to  galvanize  the  coils  in  question, 
the  contractor,  though  protesting  that  said  coils  had  been  placed 
strictly  as  specified  and  that  to  require  it  to  do  more  would  be  a 
hardship,  the  expense  of  which  should  be  borne  by  the  Government, 
disconnected  the  coils  and  caused  them  to  be  galvanized  at  a  total 
cost,  it  is  alleged,  of  $755.19,  a  claim  for  which  it  promptly  submit- 
ted upon  the  completion  and  acceptance,  September  19,  1912,  of  the 
work  of  reinstalling  said  coils. 

On  the  ground,  apparently,  that  the  guarantee  and  other  clauses 
of  the  contract  above  quoted  required  the  contractor  to  do  the  work 
and  achieve  the  results  satisfactory  to  the  Public  Printer,  payment 
of  said  claim  was  refused,  and  the  Auditor  disallowed  it  for  much  the 
same  reasons. 

I  find  nothing  in  the  contract  to  indicate  that  the  contractor  made 
any  such  unqualified  agreement.  The  work  specified,  and  strictly 
as  specified,  was  to  be  done  in  a  strictly  workmanlike  manner,  and  to 
the  satisfaction  of  the  Public  Printer,  but  the  contractor  agreed  to 
do  no  more  than  that.  He  did  not  guarantee  that  the  equipment 
furnished  would  produce  any  stated  results,  but  only  that  all  the 
specified  materials  comprising  the  same  should  be  first  class. 

The  specifications  did  not  require  that  the  coils  in  question  be 
galvanized,  and  there  is  nothing  to  indicate  or  any  claim  made  that 
said  coils  as  originally  installed  were  faulty,  defective,  or  otherwise 
not  in  strict  accordance  with  the  contract  requirements.  If  the  con- 
tract required  that,  regardless  of  the  specifications,  such  coils  be  in- 
stalled as  would  meet  with  the  approval  of  the  Public  Printer,  that 
officer  might  have  required  that  they  be  nickel  or  silver  plated  with 
just  as  much  show  of  right  as  to  require  that  after  installation  of  the 
identical  kind  specified  they  be  taken  out  and  galvanized.    The  con- 
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tract  had  no  such  meaning.  The  contractor  agreed  to  do  the  specified 
work  and  furnish  the  specified  materials  in  a  manner  and  of  a  kind 
satisfactory  to  the  Public  Printer — ^not  such  or  any  other  work  or 
materials  as  it  might  later  be  decided  it  was  necessary  to  have  done 
or  furnished. 

The  refusal  of  the  Public  Printer  to  accept  the  work  until  it  was 
done  in  a  manner  not  required  under  the  contract  terms  entailed  an 
element  of  duress  sufficient  to  relieve  the  contractor  frcxn  any  charge 
of  having,  in  doing  the  extra  work  in  question,  rendered  a  purely 
voluntary  or  gratuitous  service,  and  for  the  work  done  under  such 
circumstances  said  contractor  is  entitled  to  a  fair  and  reasonaUe 
compensation.  (OaUahcm  Construction  Go.  v.  United  States^  47  Ct. 
as.,  229.) 

What,  then,  is  a  fair  and  reasonable  compensation  for  the  extra 
work  actually  done?  In  a  letter  dated  October  9,  1913,  the  Public 
Printer  states  that  his  disapproval  of  said  claim  was  not  based  on 
its  being  excessive  or  unreasonable  in  amount,  and  he  further  states: 

'^A  careful  statement  prepared  on  the  basis  of  the  cost  of  galva- 
nized piping  and  fitting  as  compared  with  black  iron  piping  and 
fittings  m  sufficient  quantity  to  effect  an  installation  of  the  char- 
acter in  question  indicates  that  a  charge  of  $700,  more  or  less,  would 
be  considered  a  fair  and  reasonable  compensation  for  the  work.** 

The  value  of  the  work  being  thus  practically  agreed  upon  by  the 
interested  parties,  the  claim  can  not  be  regarded  as  of  an  unliqui- 
dated character  (12  Comp.  Dec.,  705),  and  adding  to  what  the  Public 
Printer  concedes  to  be  the  reasonable  cost  thereof,  the  necessary  re- 
handling  charges,  occasioned  solely  by  the  change,  I  think  it  is  mani- 
fest that  the  whole  claim  is  but  fair  and  just  and  to  be  allowed  ac- 
cordingly. 

The  action  of  the  auditor  is  reversed,  and  I  find  and  certify  a  dif- 
ference in  appellant's  favor  of  $755.19  accordingly. 


XILEAGS    07    OPVICEE    07    A&XT    IH    JOIHIHa    EEGDCSVT    TO    WHICH 
TEAH87EEEED  AT  HIS  OWK  EEaUSST. 

An  officer  on  detached  duty  received  an  order  relieving  him  from  sach  duty  on 
a  certain  future  date  and  directing  him  to  proceed  upon  such  relief  to 
Join  a  particular  regiment.  Thereafter,  but  before  such  relief,  he  received 
another  order  effecting  a  mutual  transfer  virhereby  he  was  authorized,  at 
his  own  request,  to  Join  a  different  regiment,  and  upon  his  relief  from  de- 
tached service  he  proceeded  to  Join  the  regiment  to  virhich  transferred  with- 
out reporting  to  the  regiment  to  virhich  assigned  in  the  first  ord^r:  Held, 
That  he  was  not  entitled  to  mileage  under  the  first  order,  because  no  travel 
was  performed  thereunder,  and  not  entitled  to  mileage  under  the  second 
order,  because  the  travel  performed  thereunder  was  not  necessary  in  the 
military  service. 
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Comptroller  Ikmntj  to  WilUam  B.  Eochester,  major,  Quartermaster  Corps,  TTnited 
States  Army,  Oetober  18,  1913. 

I  have  your  letter  of  the  9th  instant,  as  follows : 

"  1.  I  inclose  a  mileage  account  presented  to  me  for  payment  by 
First  Lieut.  A.  C.  Cron,  Tenth  Iniantry,  and  request  a  decision  as 
to  the  basis  upon  which  this  account  should  be  settled. 

"2.  The  orders  and  papers  attached  show  that  Lieut.  Cron  was 
relieved  from  detached  duty  at  Lansing,  Mich.,  while  a  lieutenant  of 
the  Seventh  Lifantry,  and  ordered  to  join  that  regiment  at  Galves- 
ton, Tex.,  and  that  liefore  the  order  for  his  relief  at  Lansing  became 
effective  he  effected  a  mutual  transfer  to  the  Tenth  Infantry,  sta- 
tioned at  Camp  E.  S.  Otis,  Panama.  He  was,  therefore,  on  June  29 
(the  date  of  relief)  an  officer  of  the  Tenth  Infantry  with  station  at 
Camp  E.  S.  Otis. 

'^3.  The  general  rule  has  been  that  when  mutual  transfers  are 
made  they  will  be  at  the  expense  of  the  officer,  but  Lieut.  Cron  was 
to  be  relieved  on  June  29,  1913,  from  detached  duty  in  Lansing,  re- 
gardless of  his  transfer  from  the  Seventh  to  the  Tenth  Infantry,  and 
the  Government  was  under  obligations  to  transport  him  to  his  regi- 
ment at  Galveston,  Tex. 

''  4.  It  would  therefore  seem  that  he  should  be  entitled  to  mileage 
under  one  of  the  following  conditions: 

"(a)  The  mileage  which  he  would  have  received  to  Galveston, 
Tex.,  provided  the  amount  of  such  mileage  is  less  than  the  amount 
of  mileage  from  Lansing,  Mich.,  to  New  York  City  plus  the  cost 
of  a  steamship  ticket  from  New  York  City  to  Camp  E.  S.  Otis. 

"(b)  Mileage  from  Lansing,  Mich.,  to  New  York  City,  N.  Y., 

Elus  the  cost  of  a  steamship  ticket  from  New  York  City,  N.  Y.,  to 
!amp  E.  S.  Otis,  Canal  Zone,  provided  the  sum  of  the  two  is  less 
than  the  mileage  from  Lansing,  Mich.,  to  Galveston,  Tex. 

"  5.  In  other  words,  the  Government  should  not  be  relieved  of  its 
responsibility  to  return  this  officer  from  his  station  on  detached 
service  at  Lansing,  Mich.,  to  his  regiment  at  Galveston,  Tex.,  nor 
should  the  officer  be  a  gainer  by  his  mutual  transfer  which  takes  him 
to  station  at  Camp  E.  S.  Otis  should  the  mileage  from  Lansing, 
Mich.,  to  New  Yort  City  plus  steamship  ticket  from  New  York  City 
to  Camp  E.  S.  Otis  be  less  than  the  mileage  from  Lansing,  Mich., 
to  Galveston,  Tex. 

"  6.  This  officer's  rights  to  mile|ige  (due  to  the  Government's  obli- 

Eation  to  transport  him  from  Lansmg^  Mich.,  to  Galveston,  Tex.,  and 
is  obligation  to  bear  the  expense  incident  to  a  mutual  transfer 
(par.  1320,  A.  R.  1910)  would  appear  to  be  identical  with  that  in- 
oicated  for  a  diange  of  station  while  on  leave  of  absence.  (Par.  1315, 
A.  R.  1910.) 
"  7.  The  mileage  from  Lansing,  Mich.,  to  Galveston,  Tex.,  is  $82.42. 
"  8.  The  mileage  from  Lansing,  Mich.,  to  New  York  City,  N.  Y., 
and  from  Colon  to  Camp  E.  S.  Ctis,  is  $55.72;  the  cost  of  a  steam- 
ship ticket  and  tips  from  New  York  City  to  Panama  is  $46;  total, 
$101.72." 

Paragraph  5,  War  Department,  Special  Orders,  No.  129,  of  June  4, 
1913,  reads: 

"5.  By  direction  of  the  President,  First  Lieut.  Anton  C.  Cron, 
Infantry,  is  relieved  from  duty  at  the  Michigan  Agricultural  Col- 
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lege,  Lansing,  Mich.,  to  take  effect  June  29, 1913,  and  will  proceed  on 
that  date  to  join  the  Seventh  Infantry.  Lieut.  Cron  will  be  assigned 
to  a  company  by  the  commanding  officer  of  that  regiment.  The  travel 
directed  is  necessary  in  the  military  service." 

By  War  Department  Special  Orders,  No.  134,  of  June  10, 1913,  he 
was  granted  one  month's  leave  from  on  or  about  June  29, 1913. 

Paragraph  20,  War  Department  Special  Orders,  No.  139,  of  June 
16,  1913,  reads: 

"  20.  The  following  transfers  at  the  request  of  the  officers  concerned 
are  ordered : 

"First  Lieut.  Anton  C.  Cron  from  the  Seventh  Infantry  to  the 
Tenth  Infantry. 

"  First  Lieut.  John  B.  DeLancey  from  the  Tenth  Infantry  to  the 
Seventh  Infantry. 

"  Each  of  the  officers  named  will  be  assigned  to  a  company  by  his 
regimental  commander,  and  Lieut.  Cron  upon  being  relieved  from  his 
present  duties  and  u|)on  the  expiration  or  the  leave  of  absence  here- 
tofore panted  him  will  join  his  reffiment.  Lieut.  DeLancey  upon  the 
expiration  of  his  present  leave  of  absence  will  proceed  to  join  his 
regiment.    (2048237,  A.  G.  O.)" 

Except  in  the  case  of  an  officer  whose  station  is  changed  while  he  is 
on  leave  of  absence  (specifically  provided  for  in  the  act  of  June  12, 
1906,  34  Stat.,  247),  officers  of  the  Army  are  entitled  to  mileage  only 
for  travel  necessarily  performed  in  the  military  service,  without 
troops,  and  under  competent  orders.  Said  orders  must  state  that  the 
travel  directed  is  necessary  in  the  military  services.  (Act  of  Mar.  3, 
1883,  22  Stat.,  456.) 

The  issuing  of  a  travel  order  does  not  confer  upon  the  officer  to 
whom  issued  a  vested  right  to  mileage.  Such  right  accrues  only  upon 
the  performance  of  travel  under  the  order. 

At  the  expiration  of  Lieut.  Cron's  leave  of  absence  after  his  relief 
from  duty  at  Lansing,  Mich.,  the  Seventh  Infantry  was  stationed  at 
Galveston,  Tex.,  and  the  Tenth  Infantry  at  Camp  E.  S.  Otis,  Canal 
Zone.  He  did  not  join  the  Seventh  Infantry  as  directed  in  the  orders 
of  June  4,  1913,  supra^  but,  upon  the  expiration  of  his  leave,  pro- 
ceeded to  join  the  Tenth  Infantry  as  authorized  by  the  orders  of 
June  16,  1913.  It  would  thus  appear  that  the  only  travel  performed 
was  under  the  orders  issued  in  compliance  with  Lieut.  Cron's  request 
and  which  do  not  state  that  said  travel  was  necessary  in  the  military 
service. 

Lieut.  Cron  is  not  entitled  to  mileage  under  the  orders  of  June  4, 
1913,  because  no  travel  was  performed  under  said  orders.  He  is  not 
entitled  to  mileage  tinder  the  orders  of  June  16,  1913,  because  the 
travel  performed  under  said  orders  was  not  necessary  in  the  military 
service,  but  was  for  his  own  convenience.  (See  paragraph  1320, 
Army  Regulations,  1910.) 

The  question  submitted  is  answered  accordingly. 
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GOVTXHirOirS-SSEVICE  SVUSTXEHT  PSUOD  IN  ABMT. 

The  proTisionB  of  the  act  of  May  11,  1908  (35  Stat,  109),  to  the  effect  that  a 
soldier  "  who  receiveB  an  honorable  discharge  for  the  convenience  of  the  Gov- 
ernment after  having  served  more  than  half  of  his  enlistment  shall  be  con- 
sidered as  having  served  an  enlistment  period"  has  no  application  in  the 
case  of  a  soldier  receiving  such  a  discliarge  prior  to  the  date  of  said  act  and 
who  on  May  11,  1908,  was  serving  as  an  enlisted  man  in  the  Army. 

Itecliioii  by  Comptroller  Downey,  Ootober  18,  1913: 

Otto  Sosenbaum,  private  Company  6,  Fifteenth  United  States 
Infantry,  Manila,  P.  I.,  applied  October  3,  1913,  for  a  revision  of 
the  action  of  the  Auditor  for  the  War  Department,  in  disallowing 
the  difference  between  pay  as  of  first-enlistment  period  and  second- 
enlistment  period  from  May  11,  1908,  to  October  9,  1910,  by  settle- 
ment No  521579,  dated  September  3, 1913. 

The  auditor  disaUowed  the  claim  as  follows : 

"As  the  soldier  on  May  11,  1908,  was  serving  in  the  third  year  of 
his  continuous  service,  he  is  entitled  under  the  law  and  decisions  to 
pay  as  of  the  first-enlistment  period  from  May  11,  1908,  the  date  of 
the  approval  of  the  act  providing  for  the  rates  of  pay  for  the  Army 
to  October  9, 1910,  date  soldier  was  discharged  as  of  said  service." 

The  military  record  of  the  claimant  as  stated  by  The  Adjutant 
(leneral  of  the  Airmy  shows  that  claimant  enlisted  October  30,  1905, 
assigned  to  Company  D,  Fourteenth  United  States  Infantry,  and  dis- 
charged October  9,  1907,  tor  the  convenience  of  the  Government,  a 
private.  Beenlisted  October  10,  1907,  in  same  company  and  dis- 
charged October  9,  1910,  a  sergeant.  Again  enlisted  November  21, 
1911,  assigned  to  Company  G,  Fifteenth  United  States  Infantry,  and 
is  still  in  the  service. 

The  claimant  contends  that  he  should  be  regarded  as  in  his  second- 
enlistment  period  from  May  11,  1908,  to  October  9,  1910,  and  cites 
as  authority  for  his  contention  the  Barton  case  (16  Comp.  Dec.,  120). 
The  decision  in  that  case  was  relative  to  a  man  reenlisting  after 
ilay  11,  1908,  after  the  expiration  of  three  months,  and  whose  case 
was  governed  by  the  provisions  in  the  act  of  May  11,  1908  (35  Stat., 
109),  which  reads: 

"  *  ♦  •  That  hereafter  any  soldier  honorably  discharged  at  the 
termination  of  his  first  or  any  succeeding  enlistment  period  who  re- 
enlists  after  the  expiration  of  three  months  shall  be  regarded  as  in 
his  second  enlistment;  ♦  *  *  but  any  soldier  who  receives  an 
honorable  discharge  for  the  convenience  of  the  Government  after 
having  served  more  than  half  of  his  enlistment  shall  be  considered 
as  having  served  an  enlistment  period  within  the  meaning  of  this 
act;    ♦    *     *." 

In  the  present  case  Rosenbaum  was  serving  in  his  third  year  of 
continuous  service  on  May  11,  1908,  and  remained  continuously  in 
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the  service  until  his  discharge  of  October  9,  1910.  His  case  is  gov- 
erned by  the  provision  in  the  act  of  May  11,  1908,  supra,  page  110, 
which  reads: 

"  *  *  *  that  the  present  enlistment  period  of  men  now  in  serv- 
ice shall  be  determined  by  the  number  of  years  of  continuous  service 
they  have  had  at  the  date  of  approval  of  this  act,  under  existing  laws, 
counting  three  years  to  an  enlistanent,    *    *    *." 

Claimant  had  two  years  and  six  months'  service  at  the  time  of  the 
approval  of  the  act  of  May  11,  1908 ;  therefore,  he  was  in  his  first- 
enlistment  period  on  that  date  within  the  meaning  of  said  act,  and 
continued  so  until  his  discharge  on  ^October  9,  1910.  He  is  not  en- 
titled to  the  difference  of  pay  claimed. 

The  action  of  the  auditor  is  affirmed. 


C01CPEH8ATI0H    OF    SXPLOYEES    HOT    PEEFOlUmrG    ACTUAL    8XBVICES. 

Where  employees  o£  assay  offices  whose  compensation  is  fixed  by  law  at  an 
amount  certain  per  annum  maintain  their  duty  status  by  daily  reporting  to 
the  proper  authority  for  the*  performance  of  duty  and  no  worlc  is  assigned 
them  because  the  office  is  closed,  they  are  entitled  to  be  paid  for  such  days, 
provided  they  have  not  been  furloughed  without  pay  or  been  detached  from 
the  service ;  but  the  rule  is  otherwise  with  respect  to  i)er  diem  employees, 
whose  compensation  is  fixed  at  a  certain  sum  per  day  "  when  actually  em- 
ployed/* the  latter,  in  the  absence  of  a  specific  agreement  in  their  contracts 
of  employment  or  provision  of  law  therefor  (as  the  acts  creating  holidays 
with  pay  for  per  diem  employees),  being  entitled  to  compensation  for  days 
only  on  which  they  have  actually  rendered  service. 

ComptroUer  Downey  to  the  Secretary  of  the  Treasury,  Ootober  18,  1913: 

By  your  reference  of  the  16th  instant  requesting  my  decision  upon 
the  questions  therein  presented,  I  am  in  receipt  of  a  letter  from  the 
IJirector  of  the  Mint,  as  follows: 

"The  appropriations  available  for  the  incidental  and  contingent 
expenses  of  the  five  assay  offices,  located  at  Deadwood,  Boise,  Helena, 
Salt  Lake,  and  Carson,  for  the  current  year  is  so  small  that  it  will 
be  impossible  to  operate  the  offices  on  the  usual  full  time  throughout 
the  entire  fiscal  year.  The  statute  seems  to  contemplate  that  in  such 
cases  the  amount  available  shall  be  apportioned  in  monthly  install- 
ments or  otherwise,  so  that  the  service  will  be  reduced  but  continue 
throughout  the  entire  year.  The  most  feasible  method  of  accomplish- 
ing this  end  would  appear  to  be  to  keep  the  offices  closed  during  a 
certain  number  of  days  each  week  and  to  receive  deposits  and  oper- 
ate upon  them  during  the  remaining  days  only.  By  this  method  cer- 
tain economies  in  the  use  of  supplies  can  be  effected  and  an  inter- 
mittent survice  maintained  throughout  the  year. 

"  The  question  arises  whether  the  salaried  and  per  diem  members 
of  the  force  of  each  office  can  be  regularly  paid  at  the  rate  of  annual 
compensation  fixed  by  law  and  the  regular  per  diem  wages  fixed  by 
the  Secretary  of  the  Treasury  although  actually  engaged  upon  the 
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operations  only  a  portion  of  the  time,  provided,  in  the  opinion  of 
the  official  head  of  the  institution,  it  is  necessary  to  do  so  in  order  to 
have  their  services  available  when  wanted.  It  is  impossible  to  oper- 
ate the  offices  at  all  without  the  services  of  the  skilled  force  of  assayers 
and  melters,  and  in  some  instances,  at  least,  and  probably  many,  their 
services  can  not  be  retained  unless  they  are  paid  for  full  time. 

"  The  appropriations  for  salaries  and  wages  are  sufficient  to  con- 
duct the  operations  throughout  the  year,  the  only  deficiency  being  in 
the  appropriations  for  incidental  and  contingent  expenses. 

"I  beg  to  request  that  you  will  submit  to  the  Comptroller  of  the 
Treasury  the  following  questions  for  decision  at  the  earliest  possible 
moment : 

"  1st.  In  view  of  the  described  situation,  can  employees  holding 
salaried  positions,  whose  compensation  has  been  fixed  for  the  current 
year  by  law,  be  paid  for  the  time  when  the  offices  are  not  open  to  the 
public  for  the  transaction  of  business  and  when  there  is  actually  no 
work  for  them  to  do  ? 

"  2d.  Can  per  diem  employees  whose  work  is  of  a  skilled  character 
and  whose  services  are  necessary  to  the  operation  of  these  offices  be 
paid  for  days  when  the  offices  are  not  open  to  the  public  for  the  trans- 
action of  business  and  when  there  is  no  work  for  them  to  do,  in  order 
to  retain  their  services  for  use  when  required  ?  " 

Your  questions  will  be  answered  in  the  order  in  which  submitted. 

It  has  been  held  that  in  the  absence  of  any  restrictive  statute  one 
who  has  been  regularly  appointed  to  a  position  the  compensation  of 
which  is  fixed  by  law  and  assigned  to  duty  is  entitled  to  receive  the 
salary  attached  to  the  same  if  he  duly  reports  for  the  performance  of 
that  duty  and  has  not  been  furloughed  without  pay  or  been  detached 
from  the  service,  either  by  some  proper  authority  or  by  his  own  act. 
(See  case  of  Collins^  45  Ct.  Cls.,  63 ;  Wickerskam  v.  United  States^ 
201  U.  S.,  390;  StUlinga  v.  United  States,  41  Ct.  Cls.,  341;  64  MS. 
Comp.  I>ec.,  728,  Feb.  8, 1913.)    In  these  holdings  I  concur. 

Replying  to  your  first  question  you  are  advised  that  if  the  em- 
ployees holding  salaried  positions  whose  compensation  has  been  fixed 
by  law  at  so  much  per  annum,  severally  maintain  their  duty  status 
by  daily  reporting  for  duty,  and  no  work  is  assigned  them,  they  are 
entitled  to  be  paid  for  such  days.  The  closing  of  the  assay  offices 
on  certain  days  is  an  administrative  matter,  upon  which  no  opinion 
is  expressed. 

With  respect  to  your  second  question  as  to  payment  of  compen- 
sation to  per  diem  employees  on  days  when  they  perform  no  services, 
your  attention  is  called  to  the  joint  resolution  of  January  6, 1885  (23 
Stat,  516),  the  joint  resolution  of  February  23,  1887  (24  Stat,  644), 
and  the  act  of  June  28,  1894  (28  Stat,  96),  which  enumerate  the 
days  for  which  "  per  diem  employees  of  the  Government  at  Wash- 
ington, or  elsewhere  in  the  United  States"  may  be  paid  without 
rendering  service. 
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In  the  essence  of  a  specific  agreement^  or  of  provision  of  law 
therefor,  it  is  a  general  rule  that  per  diem  employees  are  entitled  to 
compensation  for  days  only  on  which  they  have  actually  rendered 
service. 

Assuming  that  the  director's  reference  to  "  per  diem  employees " 
means  those  employees  who  are  employed  by  the  day  and  paid  a 
certain  sum  as  a  day's  wages,  or,  as  it  is  usually  expressed,  whose 
compensation  is  fixed  at  a  certain  sum  per  day  "when  actually  em- 
ployed," I  am  constrained  to  answer  the  second  question  in  the  nega- 
tive. This  holding  is  not,  however,  to  be  construed  as  prohibiting 
payment  to  such  employees  when  in  a  duty  status  on  the  days  de- 
clared to  be  holidays  with  pay  by  the  joint  resolutions  of  January 
6,  1885,  February  23,  1887,  and  the  act  of  June  28,  1894,  above  re- 
ferred to.  (16  Comp.  Dec,  413;  62  MS.  Comp.  Dec,  54,  July  5, 
1912.) 


COHSTBUCTIOH  OF  ACT  OF  XAKCH  3,  1885. 

Clause  "First'*  of  the  act  of  March  3,  1885,  states  an  Independent  basis  of 
claims  for  lost  property  and  is  not  mertiy  a  clause  of  limitation.  For  con- 
struction, see  opinion. 

Horses  are  not  within  the  provisions  of  the  act 

Constmotion  of  statute  by  ComptroUer  Downey,  Ootober  80,  1818: 

The  Auditor  for  the  War  Department  forwarded  to  this  office  on 
July  3,  1913,  for  approval,  disapproval,  or  modification,  his  decision 
as  of  the  same  date  modifying  an  original  construction  of  the  act 
of  March  3, 1886  (23  Stat,  350),  entitled  "An  Act  to  provide  for  the 
settlement  of  the  claims  of  officers  and  enlisted  men  of  the  Army 
for  loss  of  private  property  destroyed  in  the  military  service  of  the 
United  States." 
Said  act  is  in  full  as  follows: 

"That  the  proper  accounting  officers  of  the  Treasury  be,  and 
they  are  hereby,  authorized  and  directed  to  examine  into,  ascertain, 
and  determine  the  value  of  the  private  property  belonging  to  officers 
and  enlisted  men  in  the  military  service  of  the  United  States  which 
has  been,  or  may  hereafter  be,  lost  or  destroyed  in  the  military  serv- 
ice, imder  the  following  circumstances : 

"  First.  When  such  loss  or  destruction  was  without  fault  or  negli- 
gence on  the  part  of  the  claimant. 

"Second.  Where  the  private  property  so  lost  or  destroyed  was 
shipped  on  board  an  unseawortny  vessel  by  order  of  any  officer 
authorized  to  give  such  order  or  direct  such  shipment. 

"  Third.  Where  it  appears  that  the  loss  or  destruction  of  the  pri- 
vate property  of  the  claimant  was  in  consequence  of  his  having  given 
his  attention  to  the  saving  of  the  property  belonging  to  the  United 
States  which  was  in  danger  at  the  same  time  and  under  similar  cir- 
cumstances.   And  the  amount  of  such  loss  so  ascertained  and  deter- 
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mined  shall  be  paid  out  of  any  money  in  the  Treasury  not  otherwise 
appropriated,  and  shall  be  in  full  for  all  such  loss  or  damage :  Pro- 
vided^  That  any  claim  which  shall  be  presented  and  acted  on  under 
authority  of  this  act  shall  be  held  as  finally  determined,  and  shall 
never  thereafter  be  reopened  or  considered:  -4 nrf  provided  further, 
That  this  act  shall  not  apply  to  losses  sustained  in  time  of  war  or 
hostilities  with  Indians:  And  provided  further^  That  the  liability 
of  the  Government  under  this  act  shall  be  limited  to  such  articles  of 
personal  property  as  the  Secretary  of  War,  in  his  discretion,  shall 
decide  to  be  reasonable,  useful,  necessary,  and  proper  for  such  officer 
Oft  soldier  while  in  quarters,  engaged  in  the  public  service,  in  the 
line  of  duty:  And  provided  further,  That  all  claims  now  existing 
shall  be  presented  within  two  years,  and  not  after,  from  the  passa^ 
of  this  act;  and  all  such  claims  hereafter  arising  be  jpresented  within 
two  years  from  the  occurrence  of  the  loss  or  destruction." 

The  auditor  at  considerable  length  discusses  the  various  phases  of 
the  act,  refers  to  the  many  decisions  of  the  accounting  officers  con- 
struing it,  and  concludes  his  decision  as  follows : 

^  That  this  statute  is  ambiguous  is  evident  from  the  varying  and 
conflicting  constructions  which  it  has  received.  If  the  clause  desig- 
nated as  *  First '  is  eifective  as  an  independent  basis  for  a  claim,  then 
those  clauses  designated  as  *  Second  ^  and  '  Third '  are  superfluous 
and  meaningless,  ^cause  included  within  the  '  First '  clause.  If  the 
act  in  question  is  read  by  the  elimination  of  the  designations  *  First,' 
*  SeocHia,'  and  Third,'  the  ambiguity  would  be  eliminated,  the  '  First ' 
clause,  commencing  with  '  When,'  being  merely  a  qualification  of  the 
'Second'  and  *  Third'  clauses,  which  commence  with  'Where.'  It 
would  appear  to  be  the  more  reasonable  holding  that  the  designa- 
tions of  those  several  clauses  were  superfluous,  rather  than  that  two 
of  the  three  clauses  were  superfluous  and  meaningless. 

"  In  view  of  the  foregoing,  I  am  of  opinion,  and  so  decide,  that  the 
existing  c(mstruction  of  this  act  should  be  so  modified  as  to  authorize 
reimbursement  only  in  cases  where  the  loss  falls  within  the  '  Second ' 
and  ^  Third '  clauses  of  said  act,  without  fault  or  negligence  on  the 
part  of  the  claimant. 

"  If  this  holding  is  erroneous,  it  is  within  the  power  of  Congress  to 
specify  exactly  what  is  meant  in  said  act  and  authorize  reimburse- 
ment under  other  conditions,  if  such  was,  in  fact,  the  intention  of 
Congress." 

The  auditor  is  clearly  right  when  he  says  this  statute  is  ambiguous, 
and  he  is  equally  right  when  he  says  its  ambiguity  is  evidenced  by  the 
varying  and  conflicting  constructions  it  has  received.  That  so  many 
different  constructions  have  been  placed  on  the  act  is  unfortunate,  but 
it  may  not  be  improper  to  suggest  that  for  the  most  part  that  situa- 
tion is  due  to  the  fact  that  legislators  so  often  fail  to  avail  themselves 
of  the  fuU  benefits  of  a  language  so  comprehensive  that  when  prop- 
erly  used  it  can  be  made  to  say  what  its  user  means  so  plainly  that 
even  "  he  who  runs  may  read  "  and  read  understandingly.  Men  of 
ability  have  differed  and  do  differ  as  to  the  meaning  of  the  act.  That 
a  Comptroller  has  felt  called  upon  to  overrule  a  decision  by  his 
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Assistant  to  which  "  the  attention  of  the  Comptroller  was  not  called  " 
is  due  to  a  radical  defect  in  the  organization  of  the  Comptroller's 
office,  but  in  the  main  the  trouble  is  due  to  a  failure  at  the  legislative 
end  of  the  line  to  make  plain  the  real  legislative  intent,  leaving  room 
for  honest  differences  of  opinion  and  consequently,  with  authority 
to  construe  vested  in  different  men  at  different  times,  to  different  con- 
structions. 

The  auditor  has  made  it  my  duty  to  construe  this  statute,  and 
while  the  construction  that  I  may  place  on  it  will  be  binding  on  the 
accounting  officers,  I  so  thoroughly  realize  that  it  can  not  meet  with 
the  approbation  of  all  concerned  that  I  am  prompted  to  suggest  that 
the  matter  is  a  fit  subject  for  congressional  action,  to  the  end  that 
all  doubts  may  be  removed. 

The  construction  put  upon  the  act  in  question  by  the  auditor 
amounts  to  a  holding  that  reimbursement  for  property  losses  can 
only  be  made  under  the  "  second  "  and  "  third  "  clauses  of  the  act, 
and  that  the  "  first "  clause  simply  qualifies  or  limits  the  other  two, 
making  it  requisite  to  the  payment  of  a  loss  under  the  seccmd  or 
third  clauses  that  it  should  be  shown  that  the  loss  was  "  without  fault 
or  negligence  on  the  part  of  the  claimant,^'  and  eliminating  the  first 
clause  as  an  independent  basis  for  a  claim. 

This  construction  is  not  new,  but  is  the  construction  put  on  the  act 
by  Second  Comptroller  Mansur,  November  8,  1898,  when,  in  his 
opinion,  he  said : 

^^  The  statute  as  printed  is  divided  into  '  first,' '  second.'  and  ^  third.' 
Independently  of  these  specifications  it  is  apparent  tnat  only  two 
clauses  were  intended  to  indicate  ^  when  payment  should  be  made.' 
The  first  clause  commences  with  'when,'  the  others  with  *  where,'  If 
it  was  intended  to  state  three  distinct  instances  when  payment  diould 
be  made,  the  change  of  expression  would  not  occur;  each  clause  would 
commence  with  *  when  '  or  with  '  where.'  If  the  first  clause  is  not 
limited  by  the  second  and  third  clauses,  then  it  is  unlimited,  except 
by  the  action  of  the  Secretary  of  War,  and  pajnment  must  be  made 
for  the  loss  of  all  private  property  belonging  to  officers  and  enlisted 
men  of  the  Army.  *  *  *  There  is  no  limit  of  the  amount,  value, 
or  kind  of  property  if  the  Secretary  of  War  shall  decide  the  articles 
to  be  reasonable,  useful,  necessary,  and  proper  for  such  officer  or 
soldier  while  in  quarters  engaged  m  the  public  service  in  the  line  of 
duty." 

This  construction  was  characterized  by  Assistant  Comptroller 
Bowers  (2  Comp.  Dec.,  644)  as  "  strained  and  unwarranted,"  and 
with  that  characterization  I  agree.  It  seems  to  me,  in  the  first  {dace, 
to  savor  too  much  of  a  play  upon  words,  in  that  it  finds  an  important 
distinction  between  the  words  "  when  "  and  "  where,"  which,  in  leg- 
islative declarations,  are  frequently  used  interchangeably,  and  in  the 
second  place,  seems  to  be  influenced  too  much  by  the  idea  that  the 
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first  clause,  if  not  limited  by  the  second  and  third,  is  unlimited,  ex- 
cept by  the  action  of  the  Secretary  of  War,  and  hence  disastrous  in 
its  consequences,  a  conclusion  the  responsibility  for  which,  if  in  fact 
true,  rests  with  the  enacting  power,  and  not  on  the  construing  officer. 
But  such  a  broad  construction  as  intimated  does  not  necessarily  re- 
sult from  the  other  view  of  the  matter. 

It  may  be  immaterial  that  the  auditor,  in  the  present  submission, 
and  Second  Comptroller  Mansur  reach  the  same  result,  the  one  by 
construing  the  first  clause  as  limiting  the  second  and  third,  and  the 
other  by  construing  the  second  and  third  as  limiting  the  first,  but  it 
at  least  does  not  strengthen  the  distinctive  "  when  "  and  "  where  " 
theory. 

The  thecM^r  of  this  construction  requires  us  to  say  that  there  is  no 
independent  significance  to  the  first  of  the  enumerated  clauses  and 
that,  under  the  second,  a  loss  of  property  shipped  by  order  of  an 
authorized  officer  on  board  an  unseaworthy  vessel  and  lost  by  reason 
of  the  unseaworthiness  must  be  shown  to  have  been  lost  without  the 
fault  or  negligence  of  the  owner,  and  that,  under  the  third  clause,  a 
loss  of  private  property  shown  to  have  been  lost  by  reason  of  the 
owner  giving  his  attention  to  the  saving  of  Government  property 
rather  than  to  the  saving  of  his  own,  must  also  be  shown  to  have  been 
lost  without  his  fault  or  negligence.  Did  Congress  only  mean  by  the 
first  clause  to  declare  that  losses  under  the  second  or  the  third  clause 
must  be  without  the  fault  or  negligence  of  the  owner  or  did  it  mean 
something  more? 

Under  the  second  clause  payment  is  authorized  for  property 
shipped  by  order  of  an  officer  authorized  to  give  the  order,  hence 
without  any  option  on  the  part  of  the  owner,  on  an  unseaworthy 
vessel  and  lost  or  destroyed,  as  the  construction  requires,  by  reason 
of  the  unseaworthiness  of  the  vessel.  Where  is  there  any  room  for 
the  question  of  contributory  negligence  ?  If  so  shipped  and  if  so  lost, 
from  the  cause  stated,  there  -ensues  the  right  to  payment.  It  is  not 
a  general  declaration  of  a  right  to  payment  if  the  loss  results  from 
some  one  else's  negligence  which  would  give  room  for  the  proper 
injection  of  the  usual  rule  as  to  contributory  negligence,  but  it  is 
a  declaration  of  a  right  predicated  upon  a  loss  from  a  specific  cause 
in  the  absence  of  which,  as  the  cause,  the  right  can  not  exist. 

As  a  matter  of  fact,  what  negligence  on  the  part  of  the  owner, 
under  such  circumstances,  could  Congress  have  had  in  mind?  The 
shipment  by  order  of  an  officer  authorized  to  give  the  order  took  the 
COTitrol  of  the  property  out  of  the  hands  of  the  owner.  If  he  did  not 
ship  on  the  same  vessel  he  certainly  was  not  in  a  position  to  be  cred- 
ited with  diligence  or  charged  with  negligence  as  to  his  property.  If 
he  did  ship  on  the  same  vessel  and  she  went  down,  what  was  he 
required  to  do  with  reference  to  his  property  ?    Under  what  circum- 
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stances  could  he  do  anything  the  failure  to  do  which  would  subject 
him  to  a  charge  of  negligence?  Given,  a  shipment  of  goods  of  the 
kind  contemplated  by  the  act,  by  order  of  an  officer  authorized  to 
give  the  order,  on  an  unseaworthy  vessel  and  a  loss  by  reason  of  such 
unseaworthiness,  and  you  have  a  case  under  the  second  clause.  Elimi- 
nate one  of  the  elements  and  you  have  not 

Under  the  third  clause  if  the  loss  occurs  in  consequence  of,  that  is 
because  of  or  by  reason  of,  the  owner  giving  attention  to  the  saving 
of  property  belonging  to  the  United  States  which  was  in  danger  at 
the  same  time  and  under  similar  circumstances  he  is  entitled  to  pay- 
ment. Is  it  not  the  very  intent  of  this  clause  to  relieve  the  owner 
from  the  charge  of  negligence  in  failing  to  care  for  his  own  property? 
And  rightly  so  because  his  failure  to  care  for  his  own  property  was 
due  to  his  devotion  to  a  higher  duty. 

We  are  limited  under  both  these  clauses  to  losses  occurring  from  the 
causes  stated,  and  this  requires  us  in  each  case  to  determine  the  cause 
of  the  loss.  That  is,  the  proximate  cause,  the  immediate  cause,  the 
direct  cause,  the  cause  without  which  the  loss  would  not  have  hap- 
pened, the  cause  which  is  sufficient  of  itself  to  produce  the  result 
The  existence  to  that  degree  of  the  causes  specified  in  these  clauses 
of  the  act  is  the  essence  of  the  right  conferred,  without  one  of  them 
there  is  no  right  thereunder  and  tiiey  are  "  clean  cut  "  without  either 
strengthening  or  limitation. 

Concluding,  then,  that  the  first  clause  is  not  a  clause  of  limitation, 
but  an  independent  clause  within  itself,  it  is  proper  to  consider  its 
scope,  and  this  is  particularly  so  in  view  of  the  fact  that  those  who 
have  agreed  as  to  the  independent  character  of  this  clause  have 
differed  as  to  its  scope. 

Second  Comptroller  Mansur  expressed  the  opinion  that  if  this 
clause  was  "  unlimited  by  the  second  and  third  clauses  "  then  "  pay- 
ment must  be  made  for  the  loss  of  all  private  property  belonging  to 
officers  and  enlisted  men  of  the  Army,"'  and  that  there  was  no 
limit  to  the  amount,  value,  or  kind  of  property,  if  certified  by  the 
Secretary  of  War  as  required  by  the  act.  But  constructions  are  not 
to  be  determined  by  our  fears  that  an  administrative  officer  will  not 
do  his  duty.  The  act  is  limited  in  its  operation  to  "  such  articles  of 
personal  property  as  the  Secretary  of  War  shall  decide  to  be  reason- 
able, useful,  necessary,  and  proper  for  such  officer  or  soldier  while 
in  quarters,  engaged  in  the  public  service  in  line  of  duty,"  and  we 
must  assume  that  so  high  an  official  will  do  his  duty  and  properly 
conserve  the  interests  of  the  Government.  If  he  should  not  it  would 
not  be  the  fault  of  the  law  or  its  proper  construction. 

But  aside  from  this  provision  there  is  another  which  should  not  be 
overlooked,  and  that  is  found  in  the  authority  given  the  accounting 
officers  to  determine  the  value  of  private  property  lost  or  destroyed 
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"  in  the  mMitary  service^'^  words  which  can  not  well  be  regarded  as 
meaningless. 

The  last  expression  on  the  subject  is  found  in  the  opinion  of 
Comptroller  Tracewell  (19  Comp.  Dec,  532),  in  which  he  says: 

"  The  law — ^the  act  of  1885,  supra — does  not  require  the  property, 
for  which  reimbursement  is  to  be  given  the  officer  or  soldier  when 
lost  or  destroyed,  shall  have  been  lost  due  to  any  exigency  of  the 
service  or  to  any  incident  peculiar  to  the  military  service.  All  the 
law  now  requires  is  that  it  oe  lost  or  destroyed  while  in  the  military 
service  and  owned  by  an  officer  or  enlisted  man  in  the  service,  where 
such  loss  is  without  fault  or  negligence  on  the  part  of  the  claimant." 

Such  a  construction  seems  to  me  entirely  too  broad.  It  makes  of 
the  Government  practically  an  insurer  for  full  value  of  all  private 
property  lost  or  destroyed  "while  in  the  military  service"  if  such 
loss  is  without  the  fault  or  negligence  of  the  owner  and  the  articles 
are  such  as  the  Secretary  of  War  determines  are  within  the  act. 

The  question  arises  upon  this  construction  of  the  statute  whether 
the  injection  of  the  word  "  while  "  is  justified  and  whether  the  lan- 
guage of  the  act  referring  to  property  "  lost  or  destroyed  in  the  mili- 
tary service  "  is  correctly  interpreted  by  the  words  "  lost  or  destroyed 
while  in  the  military  service." 

Assistant  Comptroller  Bowers  in  his  second  opinion  on  the  ques- 
tion (3  Comp.  Dec,  636)  putting  on  the  act  a  construction  which,  ex- 
cept as  to  horses,  held  until  the  decision  of  Comptroller  Tracewell 
last  February,  cited  above,  said: 

"  Stating  the  proposition  in  other  words,  it  does  not  make  the 
United  States  the  absolute  insurer  against  all  accidents  and  con- 
tingencies of  the  reasonable,  useful,  and  necessary  property  of  officers 
ana  soldiers.  To  entitle  a  person  to  reimbursement  under  this  clause 
the  loss  or  destruction  must  be  without  fault  or  negligence,  directly 
or  indirectly,  near  or  remote,  of  the  owner,  and  must  have  been  causeS 
by,  or  resulted  from,  some  exigency  or  necessity  of  the  military  serv- 
ice. It  must  reasonably  be  attributable  to  the  fact  that  it  was  held 
in  the  military  service,  whereby  the  owner  was  deprived,  in  some  de- 
gree, of  the  control  over  it  which  he  would  have  in  civil  life,  and 
where  it  would  be  subjected  to  dangers  not  ordinarily  incident  to  its 
use  in  civil  life.  Under  all  conditions  of  a  use  of  such  personal  prop- 
erty as  is  covered  by  the  law  it  is  subject  to  deterioration  and  loss ; 
but  in  the  military  service  the  dangers  are  greater  and  peculiar  be- 
cause of  the  environments  of  that  service.  It  was  to  provide  against 
personal  loss  resulting  from  these  si)ecial  and  peculiar  dangers  that 
this  law  was  enacted.  Any  other  view  of  the  law  would  make  the 
United  States  the  insurer  of  all  personal  property  necessarily  used 
in  its  service  by  officers  and  soldiers.  This  can  not  have  been  the  in- 
tent of  Congress.  If  it  be  held  that  absence  of  fault  or  negligence  is 
the  only  condition  precedent  to  reimbursement  an  officer  would  be  en- 
titled to  payment  lor  a  horse  dying  from  old  age,  or  a  uniform,  side 
arms,  or  household  furniture  worn  out  in  use," 
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And  after  quoting  lengthily  and  with  approval  from  a  statement 
of  the  Adjutant  General  he  outlined  the  facts  necessary  to  establish 
a  claim  under  the  first  clause  of  the  act,  among  which  are  the  fol- 
lowing : 

"(1)  The  loss  must  be  of  private  property  of  tiie  officer  or  soldier. 
^  The  articles  must  not  only  oelong  to  him,  but  must  be  used  by  him 
and  for  him  alone,  as  it  were,  personal  to  him  in  the  perf<H*mance  of 
his  duty.' 

"(2)  The  property  must  be  such  as  the  Secretary  of  War  shall 
decide  to  be  reasonable^  to  be  useful^  and  to  be  necessary  for  such 
officer  or  soldier  while  in  quarters  engaged  in  the  public  service  in  the 
line  of  duty. 

"(3)  The  loss  must  have  been  without  fault  or  negligence,  in  any 
decree,  of  the  claimant. 

^(4)  The  loss  must  have  been  caused  by  some  exigency  or  necessity 
of  the  military  service,  such  as  would  naturally  be  attributable  to  and 
would  flow  from  such  service.  To  establish  a  case  under  this  act  the 
property  must  have  been  lost  or  destroyed  in  the  miUtary  service; 
not  merely  while  it  was  in  use  in  that  service,  but  because  it  was  in 
that  service.  Being  in  that  service  must  have  been  the  proximate 
cause  of  the  loss. 

^^(5)  The  loss  must  not  have  been  caused  by  the  natural  wear  and 
tear  or  deterioration  of  the  articles  in  ordinary  use  in  the  service. 
Inherent  defects  in  articles,  on  account  of  whicn  they  are  unable  to 
stand  the  ordinary  strain  of  the  service,  will  prevent  recovery. 

"(7)  Proof  of  absence  of  fault  or  negligence  must  state  all  the 
circumstances  and  be  sufficiently  elaborate  to  enable  the  accounting 
officers  to  reach  their  own  conclusions.  Mere  opinions  or  conclusions 
of  witnesses  without  full  statement  of  facts  upon  which  they  are 
based  are  of  Uttle  value." 

With  these  conclusions  I  am  entirely  in  accord.  The  first  of  these 
specifications  limits  payment  to  loss  of  property  personal  to  the  sol- 
dier in  the  sense  of  being  for  his  personal  uee  as  distinguished  from 
that  that  may  be  for  the  use  of  other  members  of  his  family,  which 
is  further  limited  (2)  to  the  articles  determined  by  the  Secretary  of 
War  to  be' of  the  classes  named.  The  third  is  self-evident,  the  fourth 
is  in  line  with  my  suggestion  above  as  to  the  import  of  the  language 
"  lost  or  destroyed  in  the  military  service,"  the  fifth  is  a  further  and 
proper  limitation,  and  the  seventh  is  a  pertinent  and  proper  state- 
ment of  proof  required  on  the  question  of  negligence. 

One  other  question  under  this  act  remains  for  consideration.  It  is 
not  now  presented  by  the  auditor,  but  since  it  is  a  disputed  question  on 
which  opinions  have  differed  and  which  is  likely  to  arise  at  any  time 
and  frequently,  it  may  well  be  disposed  of  now,  to  the  end  that  the 
views  of  this  office  on  the  whole  act  may  be  known.  Does  the  class 
of  property  to  which  the  act  in  question  relates  include  horses? 

For  the  most  part,  previous  to  July  24,  1911,  horses  were  regarded 
as  within  the  perview  of  the  act,  although  in  1889  Second  Ciomptrol- 
ler  Gilkeson,  without  reference  to  this  act,  rejected  a  "  horse  claim  " 

Digitized  by^OOQlC 


DECISIONS  OF  THE  COMPTKOLLEE.  245 

on  the  ground  that  there  was,  under  the  law, ''  no  jurisdiction  in  the 
accounting  officers  of  the  Government  to  receive,  consider,  or  audit 
such  a  claim,"  and  in  1903  and  again  in  1904  the  Court  of  Claims 
considered  and  decided  a  claim  for  the  loss  of  a  horse  without  refer- 
ence to  the  act  in  question,  the  conclusions  in  these  instances  indicat- 
ing that  this  act  was  not  regarded  as  covering  claims  for  the  loss 
of  that  class  of  property. 

On  the  date  named,  July  24,  1911,  Assistant  Comptroller  Mitchell 
held  that  horses  were  not  within  the  purview  of  the  act  (18  Comp. 
Dec.,  47)  and  on  February  19, 1913,  Comptroller  Tracewell  overruled 
that  decision  (19  Comp.  Dec.,  682).  In  the  latter  decision  the  Comp- 
troller seemed  to  regard  the  decision  of  the  Assistant  Comptroller 
as  based  largely  on  the  conclusion  that  a  horse  is  not  an  "  article  " 
of  personal  property,  but  there  was  much  more  in  the  decision  than 
that  The  Assistant  Comptroller  reviewed  the  legislation  of  years 
on  the  question  of  reimbursement  for  loss  of  horses  and  drew  logical 
and  justified  conclusions  therefrom,  and  his  suggestion  that  we  would 
not  speak  of  a  horse  as  an  "  article  "  was  a  mere  incident  to  his  dis- 
cussion of  the  question.  Rather  than  burden  this  decision  with 
lengthy  quotations  fr.om  that  opinion  reference  is  made  to  it  as  a 
whole  with  approval. 

In  addition  to  the  broad  discussion  of  the  question  in  Assistant 
Comptroller  Mitchell's  decision,  including  his  observation  that  a 
horse  is  not  usually  referred  to  as  an  "  article,"  an  observation  not 
without  its  force,  there  are  some  other  circumstances  tending,  in  my 
judgment,  to  strengthen  the  conclusion  reached. 

For  instance,  the  articles  lost  or  destroyed  for  which  payment  is 
provided  are  such  articles  as  may  be  determined  by  the  Secretary  of 
War  to  be  reasonable,  useful,  necessary,  and  proper,  etc.  The  branch 
of  the  service  and  the  officers  for  whom  horses  are  reasonable,  useful, 
necessary,  and  proper  is  so  well  settled  that  it  is  difficult  to  see  how 
that  question  could  be  for  determination  under  the  provisions  of  this 
act.  My  predecessor,  in  his  recent  opinion  on  the  horse  question,  re- 
ferring to  an  officer  required  to  be  mounted,  and  finding  an  analogy 
between  a  horse  and  a  pair  of  trousers,  says,  "  he  would  also  find  it 
absolutely  necessary  to  have  a  horse."  Certainly.  Being  "  required 
to  be  mounted  "  means  the  necessity  for  a  horse,  a  matter  so  removed 
from  doubt  that  it  can  hardly  be  included  with  a  class  of  articles  the 
necessity  for  which  must  be  determined  in  each  case  by  the  Secretary. 

Then  entirely  worthy  of  consideration  is  a  feature  of  the  matter 
referred  to  in  other  discussions  of  the  question  but  well  put  by  the 
auditor  in  this  submission,  as  follows : 

"At  the  time  of  the  passage  of  the  act  of  March  8,  1886^  officers  of 
Cavalry  and  Light  Artillery  below  the  rank  of  major  received  $200  a 
year  in  addition  to  the  pay  of  officers  of  like  rank  in  the  Infantry. 
Under  the  act  of  May  11, 1908  (35  Stat,  108),  officers  below  the  rank 
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of  major  who  are  required  to  be  mounted  received  $150  per  year  if 
they  furnished  one  horse  and  $200  per  year  if  they  furnished  two 
horses  at  their  own  expense.  The  average  life  of  usefulness  of  an 
officer's  mount  may  be  said  to  be  about  six  years.  If  the  officer,  dur- 
ing that  period,  maintains  but  one  mount,  he  would  receive  $900,  or 
for  two  mounts  he  would  receive  $1,200.  During  the  whole  of  this 
time  his  horse  or  horses  have  been  fully  sheltered,  foraged,  and  cared 
for.  If  taken  sick,  the  veterinarian  cares  for  them  and  furnishes  the 
necessary  medicines  at  the  expense  of  the  United  States.  If  the  horse 
should  be  taken  sick  and  die,  or  should  die  of  old  age,  the  officer 
would  be  entitled^  under  the  existing  construction  of  this  act,  to  re- 
imbursement for  its  value,  be  that  value  great  or  smaU,  and  notwith- 
standing such  officer  may  select  any  Cavalry  horse  in  the  Army  and 
purchase  it  at  the  average  price  paid  by  the  Army  for  horses  during 
the  prior  year." 

I  can  not  conceive  that  Congress  intended  to  pay  a  man,  by  reason 
of  his  furnishing  a  mount,  a  sufficient  additional  amount  to  cover 
the  purchase  of  two  or  three  good  horses  during  the  average  period 
of  usefulness  of  one,  feed  his  horse  for  him  and  care  for  it  when  sick, 
and  pay  for  it  again  when  he  lost  it. 

But  I  ought  not  further  lengthen  this  opinion  by  cumulative  argu- 
ments. It  is  too  long  alrjBady,  justified  only  by  reason  of  the  divers 
opinions  on  the  question  involved  and  iny  desire  to  dispose  of  the 
entire  matter  and  settle  the  questions  involved  at  least  during  my 
incumbency. 

The  construction  of  the  auditor  is  disapproved. 


LIABILITY   OF  THE   GOVEEHKEKT   TO   PAY  GEKE&AL   AVEILAOE. 

The  same  general  rule  of  law  applies  to  the  Gk>Temment  as  to  Individual  ship- 
pers by  sea,  that  whatever  is  sacrificed  for  the  common  good  of  the  asso- 
ciated interests  shall  be  made  good  by  all  the  interests  exposed  to  the  com- 
mon i)eril  and  which  were  saved  from  the  common  danger  by  the  sacrifice : 
but  if  the  peril  was  due  to  the  ship's  negligence  the  shipowner  has  no  right 
to  general  average  contribution  to  make  good  his  own  losses  for  sacrifices 
made  and  suffered  by  him  subsequent  to  such  peril  in  successful  efforts  to 
save  the  vessel,  freight,  and  cargo. 

Comptroller  Downey  to  the  Postmaster  General,  October  20,  1918: 

I  am  in  receipt  of  your  letter  of  the  11th  instant,  as  follows: 

•"  On  April  17  and  18,  1912,  three  shipments  of  empty  mail  bags 
were  forwarded  1^  freirfit  from  Shreveport  and  Alexandria,  La., 
and  from  Forth  Worth,  Tex.,  to  the  postmaster  at  New  York,  N.  Y. 
All  the  shipments  were  placed  on  board  the  steamer  Creole  at  New 
Orleans  on  April  24, 1912. 

^^  Messrs.  Johnson  &  Higgins,  average  adjusters  and  insurance 
brokers,  49  Wall  Street,  New  York,  N.  Y.,  advised  the  Department 
under  date  of  January  4, 1913,  as  follows : 

"'While  on  the  voyage  (from  New  Orleans  to  New  York)  the 
steamer  Creole  stranded  in  the  Mississippi  River  shortly  after  leav- 
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ing  New  Orleans,  but  was  subsequently  floated  by  working  her  en- 
gines and  with  the  assistance  of  the  tugboat  R.  W.  Wilmot,  after 
which  she  continued  on  her  voyage.  In  consequence  of  this  acci- 
dent sacrifices  were  made  and  expenses  have  been  incurred  which  in 
law  are  known  as  general  average,  and  as  such  must  be  contributed 
for  by  the  vessel,  freight,  and  cargo  according  to  their  respective 
values.  We  have  been  requested  to  draw  up  tne  necessary  general 
average  statement  dealing  with  the  above  sacrifices  and  expenses.' 

"  On  March  12,  1913,  the  department  addressed  the  following  com- 
munication to  Messrs.  Johnson  &  Higgins,  adjusters : 

"'Referring  to  the  general  average  case  in  connection  with  the 
stranding  of  the  steamer  Creole  which  sailed  from  New  Orleans  to 
New  York  on  April  24,  1912,  I  have  to  state  that  the  value  of  the 
empty  mail  bags  allegea  to  have  been  carried  at  the  time  of  the  acci- 
dent was  $1,114.65,  as  nearly  as  can  be  estimated  by  this  office  at  this 
time. 

" '  This  information  relative  to  the  value  of  the  bags  is  ^ven  with 
the  understanding  that  it  is  not  to  be  taken  as  an  admission  on  the 
part  of  this  department  that  the  departnient  is  liable  for  any  portion 
of  the  general  average  expenses,  but  is  given  merely  to  enable  you  to 
complete  your  general  average  statement.  The  question  of  tne  lia- 
bility of  the  department  is  to  be  decided  later,  when  all  necessary 
facts  are  available  to  make  such  decision  practicable.' 

"  On  September  27, 1913,  the  adjusters  subwnitted  a  general  average 
bill  against  the  department  in  the  sum  of  $10.05  to  cover  the  propor- 
tion of  general  average  as  per  adjustment. 

"The  mail  bags  on  board  the  steamer  were  the  property  of  the 
Government  and  were  consigned  by  agents  of  the  department  to  the 
postmaster  at  New  York. 

"  In  order  that  proper  action  may  be  taken  by  this  office,  it  is  re- 
quested that  you  state  whether  or  not  this  case  is  one  for  general 
average  and  whether  this  department  should  participate  in  tne  set- 
tlement of  the  case  as  presented  by  the  adjusters." 

The  various  items  of  expense  embraced  in  the  adjusters'  state- 
ment and  the  nature  of  the  sacrifices  made  for  the  common  good, 
whereby  the  Gk)vernment's  contribution  has  been  fixed  at  $10.05,  arc 
not  before  me,  and  necessarily  such  answer  as  can  be  made  to  the 
question  submitted  must  be  general. 

The  general  rule  is  that  whatever  is  sacrificed  for  the  common  good 
of  the  associated  interests  shall  be  made  good  by  all  the  interests 
exposed  to  the  common  peril  and  which  were  saved  from  the  common 
danger  by  the  sacrifice.  {Star  of  Hope^  9  Wall.,  203;  Fowler  v. 
Rathhones,  12  Wall.,  117;  McAndrew  v.  Thatcher,  3  Wall.,  365; 
Barnard  v.  Adams,  10  How.,  270;  2  Parson's  Ins.,  241,  263;  2  Phil. 
Ins.,  5th  Ed.,  1313.) 

This  rule  applies  to  the  Government  as  well  as  to  individuals. 
{United  States  v.  Wilder,  3  Sumner,  309,  Justice  Story ;  United  States 
V.  Ames,  1  Wood.  &  Med.  (U.  S.) ,  81 ;  5  Op.  Att.  Gen.,  757 ;  3  Kent 
Com.,  240;  16  Comp.  Dec,  834;  2  id.,  409.) 
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It  has,  however,  also  been  held  that  if  the  stranding  was  due  to 
the  ship's  negligence,  the  shipowner  has  no  n^t  to  general  average 
contribution  to  make  good  his  own  losses  for  sacrifices  made  and 
suffered  by  him  subsequent  to  stranding  in  successful  efforts  to  save 
the  vessel,  freight,  and  cargo.  (See  case  of  The  Irrawady^  l7l  U.  S., 
187.) 

You  would  be  authorized  to  pay  the  amount  in  question  if  deter- 
mined by  you  to  be  proper  under  the  general  principles  set  forth 
above.  In  case  payment  is  made  by  your  orders  and  not  by  auditor's 
settlement,  as  is  the  better  practice  in  claims  under  general  avange 
adjustment,  extracts  from  the  adjusters'  statement  and  findings 
s:howing  the  Government's  liability  should  be  filed  with  the  voucher 
making  payment. 

OFFICIAL  CALLnrG  CAKBS. 

Officinl  cnlling  cards  are  considered  a  personal  ratber  than  an  official  expense, 
hence  not  chargeable  to  the  Grovenuuent. 

Decision  by  Comptroller  Downey,  October  21,  1918: 

The  Auditor  for  the  State  and  Other  Departments  has  sulnnitted 
for  approval,  disapproval,  or  modification  his  decision  of  October  11, 
1913,  which  reads : 

"  There  is  before  this  office  for  settlement  a  claim  of  Hausler  &  Co. 
for  supplies  furnished  the  Board  of  Mediation  and  Conciliation.  Two 
items  in  the  bill  are  official  cards  and  plate  for  commissioner  of 
mediation  and  the  same  for  the  assistant  commissioner. 

"  The  Board  of  Mediation  and  Conciliation  was  created  by  the  act 
of  July  15,  1913,  Public  No.  6.  The  appropriation  for  the  mainte- 
nance of  this  board  and  for  the  expenses  of  tne  execution  of  its  func- 
tions is  provided  in  section  10  of  the  act.  The  funds  are  made 
available  for  '  the  necessary  and  proper  expenses  incurred  in  connec- 
tion with  any  arbitration  or  with  the  carrying  on  of  the  woA  of 
mediation  and  conciliation,    *     *     *.' 

^^  The  cost  of  official  calling  cards  has  been  held  not  a  proper  char^ 
against  Federal  appropriations.  (10  Comp.  Dec.,  p.  507,  affirmed  id 
several  subsequent  cases.)  Under  this  holding  the  auditor  mi^ht  with 
propriety  have  summarily  disallowed  the  items  in  the  claim  in  ques- 
tion. The  office,  however,  has  never  found  itself  able  to  concur  in 
the  Comptroller's  conclusions  in  this  regard^  and  it  seems  not  im- 
proper at  the  present  time,  through  the  medium  of  an  advance  de- 
cision, again  to  reopen  the  question  of  this  allowance  for  reconsidera- 
tion— ^a  reconsideration  in  which  due  weight  may  be  given  to  the 
growth  of  the  usage  in  professional  and  business  hfe  which  demands 
the  employment  of  business  or  official  cards. 

"  The  Comptroller,  in  the  decision  cited,  attacks  the  expense  on  the 
ground  of  the  absence  of  legal  necessity.  His  language  is:  'Aii 
officer's  appointment  or  commission  is  the  legal  evidence  that  he  holds 
such  office  or  place.  If  for  convenience  he  desires  other  evidence 
of  such  fact,  this  is  not  a  legal  necessity,  but  a  matter  of  mere  per- 


Digitized 


by  Google 


DECISIOKS  OF  THE  COMPTBOLLEB.  249 

sonal  ccmvenienoe.  for  which  he  should  personally  pay.  The  item 
is  therefore  disallowed.'  It  is  difficult,  however,  to  see  how  these 
cards  <^ui  be  thought  of  as  &  matter  of  personal  convenience.  Their 
use  is  in  no  sense  personal.  They  are  a  feature  strictly  of  com- 
mercial or  business  as  distinguished  from  social  intercourse,  and  their 
convenience  is  tiierefore  a  direct  advantage  in  official  work.  Nor  is 
it  consistent  with  business  practice  to  conceive  that  the  production 
and  exhibition  of  an  officers  appointment  would  serve  the  purpose 
of  an  official  card.  This  was  made  particularly  plain  in  a  case  arising 
in  the  Library  of  Congress  and  acted  upon  by  the  Comptroller  in 
an  impublished  decision.  In  that  instance,  an  agent  of  the  library 
was  commissioned  to  visit  foreign  book  concerns  and  collections  of 
books  and  manuscripts  in  the  interest  of  purchases  for  the  lil^ary. 
In  defending  a  charge  for  official  cards  which  appeared  in  his  ex- 
pense account  the  agent  strongly  urged  the  universal  practice 
throu^out  Europe  of  using  these  cards  as  a  medium  of  introduction 
in  business  and  commercial  transactions,  a  practice  so  prevalent  that 
failure  to  observe  it  amounted  to  a  solecism  and  carried  with  it  at 
least  some  slight  prejudice  against  the  infractor  of  the  custom.  The 
ccmception  of  a  Government  agent  using  his  appointment  as  a  creden- 
tial and  means  of  introduction  in  such  a  case  does  not  commend  itself 
to  one's  sense  of  propriety  or  fitness. 

"  The  appropriation  provides  for  the  necessary  expenses  of  media- 
timi  and  conciUation.  In  the  business.  Government  accounting,  there 
are  two  classes  of  necessity — one,  mere  physical  necessity,  beyond  the 
scope  of  which  are  very  many  of  the  expenses  allowed  as  a  matter 
of  course  in  Federal  accounts ;  the  other  is  what  might  be  called  the 
necessity  of  usage.  This  is  a  principle  abundantly  recognized  in 
the  travel  regulations  of  the  departments,  wherein  among  the  allow- 
able items  are  included  many  classes  of  fees,  tips,  and  fatuities,  not 
because  travel  or  subsistence  are  impossible  without  tnese  expendi- 
tures, but  because  custom  has  so  strongly  sanctioned  and  demanded 
them  that  man^  officers  of  the  Government  would  prefer  to  meet  these 
charges  at  their  personal  cost  ratiiier  than  omit  the  expenditures. 
Tbe  cost  of  official  calling  cards  seems  to  me  to  have  far  more  legiti- 
mate claim  for  a  place  among  the  permissible  expenses  than  many  of 
the  fees  and  gratuities  which  are  provided  for.  So  prevalent  is  their 
use  that  it  may  be  said  that  no  important  commercial  or  business 
establishment  would  think  of  sending  out  its  agents  unprovided  with 
a  supply  of  business  cards.  Thej  are  the  recomized  credential  and 
medium  of  announcement  and  mtroduction.  It  is  to  be  borne  in 
mind  that  in  the  business  world  of  to-day  immediate  personal  access 
to  the  person  sought  is  often  impossible,  and  that  the  use  of  a  card 
by  Uie  visitor  not  only  satisfies  the  recognized  usage  of  the  situation, 
but  frequently  has  practical  value  in  tiie  avoidance  of  errors  in  name 
or  description. 

"  For  the  reasons  stated,  I  find  the  items  in  question  in  the  claim 
before  me  allowable  on  the  ground  of  their  necessity  within  the  pur- 
view of  the  appropriation  against  which  they  are  charged  and  submit 
the  conclusion  for  your  approval,  modification,  or  disapproval.  The 
voucher  is  inclosed." 

Section  10  of  the  act  of  June  16, 1913  (Public,  No.  6),  appropriates 
the  sum  of  $25,000,  or  so  much  thereof  as  may  be  necessary,  to  be 
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immediately  available  and  to  continue  available  until  the  close  of  the 
fiscal  year  ending  June  30,  1914,  for  the  members  of  the  Board  of 
Mediation  and  Conciliation  and — 

"  ♦  *  *  for  the  necessary  and  proper  expenses  incurred  in  con- 
nection with  any  arbitration  or  with  the  carrying  on  of  the  work  of 
mediation  and  conciliation,  including  per  diem,  traveling,  and  other 
necessary  expenses  of  members  or  employees  of  boards  of  arbitration, 
and  rent  in  the  District  of  Columbia,  furniture,  office  fixtures  and 
supplies,  books,  salaries,  traveling  expenses,  and  other  necessary  ex- 
penses of  members  or  employees  of  the  Board  of  Mediation  and  Con- 
ciliation, to  be  approved  oy  the  chairman  of  said  board    *    *    *." 

Section  11  provides  that  the  salary  of  the  commissioner  shall  be 
$7,500  and  the  assistant  commissioner  $5,000  per  annum. 

The  question  hinges  upon  whether  the  cost  of  these  official  cards 
is  a  necessary  and  proper  governmental  expense  in  connection  with 
the  mediation  and  conciliation  work.  Doubtless  the  cards  would  be 
a  convenience,  and  custom  in  the  commercial  world  seems  to  call 
for  their  use.  But  in  official  life  it  has  been  the  practice  for  the 
official  himself  to  furnish  his  own  cards,  the  salaries  in  most  instances 
being  adequate  for  such  expenditures. 

To  countenance  such  an  expenditure  in  one  instance  which  may 
appeal  to  our  sense  of  the  fitness  of  things  would  require  the  drawing 
of  a  line  without  the  ability  or  power  on  the  part  of  anyone  to  deter- 
mine just  where  it  should  be  drawn,  or,  on  the  other  hand,  the  open- 
ing of  the  doors  for  unlimited  expenditures  not  specifically  author- 
ized and,  I  think,  not  contemplated  by  the  appropriating  power. 

If  officials  desire  calling  cards  it  should,  I  think,  be  regarded  as 
a  personal  as  distinguished  from  an  official  expense,  hence  not  a 
necessary  or  proper  charge  against  the  Government.  (See  10  Comp. 
Dec.,  507;  12  id.,  661.) 

The  decision  of  the  auditor  is  disapproved. 


IHCEEABINO    BETOND    25    PEK    CENT,    BT    HJmJAL    AGEEEKEHT,    THE 
aTTANTITIEB  COVEEED  BT  A  CONTEACT. 

Contract  provisions  authorizing  25  per  cent  Increase  in  qoantities  and  author- 
izing change,  alteration,  modification,  or  abrogation  by  mutual  consent 
construed.    See  opinion. 

ComptroUer  Downey  to  the  Secretary  of  the  Interior,  October- 21,  191S: 

I  am  in  receipt  of  your  letter  of  the  17th  instant  requesting  my 
decision  of  certain  questions  therein  stated  as  follows : 

^^  Under  an  advertisement  dated  January  15, 1918,  bids  were  opened 
at  Chicago,  111.,  on  February  24,  1913,  for  wagons  for  the  Indian 
Service,  as  a  result  of  which  there  was  awarded  to  Burt  J.  Kaull,  of 
Lafayette,  Ind.,  representing  the  Indiana  Wagon  Co.,  a  contract  for 
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supplying  the  Indian  service  with  328  wagons  at  prices  varying  with 
the  differ^it  sizes  of  wagons.  This  contract  was  made  on  Indian 
Office  form  5-082  (copy  attached),  in  which,  under  article  2,  the  right 
is  reserved  by  the. Commissioner  of  Indian  Affairs  to  order  a  greater 
or  less  amount,  not  to  exceed  25  per  cent  of  the  quantities  specified  in 
the  schedule  attached  thereto.  The  328  wagons  are  now  in  course  of 
construction  and  will,  no  doubt,  be  delivered  in  accordance  with 
contract. 

'^  There  later  developed  an  additional  need  for  a  considerable 
number  of  wagons  of  a  given  size — one  of  the  sizes  included  in  the 
original  ccmtract  of  Burt  J.  KauU.  These  wagons  were  needed  for 
the  Sioux  allottees,  being  a  part  of  the  benefits  accruing  to  them  as 
a  result  of  treaty  stipulations.  Under  date  of  July  29,  1913,  after 
proper  advertisements,  bids  were  opened  for  supplying  the  Indian 
service  with  971  3  feet  9  inch  narrow-track,  etc.,  wagons  for  these 
allottees.  Three  bids  were  received,  viz,  from  the  Studebaker  Corpo- 
ration, the  Kentuclgr  Wagon  Co.,  and  William  H.  Browning,  repre- 
senting the  International  Harvester  Co.  Of  these  three  proposals, 
that  c3  the  Studebaker  Corporation,  considering  price  and  quality, 
was  the  most  satisfactory.  Also  the  price  quoted  by  the  Studebaker 
Corporation  was  the  lowest.  It  developed,  however,  that  this  price 
of  tne  Studebaker  Corporation  on  the  wagon  wanted  was  20  per  cent 
higher  than  the  price  specified  for  the  same  wagon  in  the  contract  of 
Burt  J.  Kaull  heretofore  referred  to.  The  Indiana  Wagon  Co.  did 
not  bid  under  this  second  advertisement,  either  in  its  own  name  or 
in  that  of  its  representative,  Burt  J.  Kaull. 

"  In  view  of  this  opportunity  to  save  the  Government  money,  it  was 
decided  not  to  award  the  contract  to  the  Studebaker  Corporation 
under  the  second  advertisement,  but  to  reject  all  bids  (in  accordance 
with  that  part  of  the  specifications — copy  attached — ^which  provide 
that  the  right  is  reserved  by  the  Commissioner  of  Indian  Affairs  to 
reject  any  or  all  bids  or  any  part  of  a  bid),  and  purchase  the  addi- 
tional quantity  under  the  contract  of  Burt  J.  Kaull.  The  right  to 
place  the  order  with  Burt  J.  Kaull,  under  these  conditions,  it  is  be- 
lieved, accrues  under  article  2  of  ihe  Kaull  contract,  in  which  the 
right  to  increase  the  quantitrjr  25  per  cent  above  the  amount  specified 
in  the  schedule  attached  to  the  contract  is  reserved,  and  under  article 
9  of  the  same  contract,  which  provides  that  *  It  is  agreed  by  and  be- 
tween the  parties  hereto,  that  the  contract  may,  by  mutual  consent, 
be  changed,  altered,  modified,  or  abrogated,  in  whole  or  in  part;  but 
no  such  change,  alteration,  modification,  or  abrogation  shall  entitle 
the  said  party  of  the  second  part  to  increased  rates  of  compensation 
over  the  rates  herein  specified,'  the  party  of  the  second  part  being 
the  said  Burt  J.  Kaull,  who  is  willing  to  supply  the  additional 
wagons  at  the  contract  price. 

''^The  right  of  the  Commissioner  of  Indian  Affairs  to  follow  this 
procedure  has  been  questioned.  Doubt  is  expressed  as  to  the  appli- 
cation of  article  9  of  the  contract  to  article  2  thereof,  and  to  the 
right  of  the  commissioner  under  article  9,  even  with  the  consent  of 
both  parties  to  the  contract,  to  alter  the  contract  so  that  a  quantity 
greater  than  25  per  cent  of  the  amount  specified  in  the  schedule  can 
be  obtained.  ^  It  is  also  argued  that  the  Burt  J.  Kaull  contract  should 
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not  be  considered  in  connection  with  this  second  purchase,  because 
Mr.  Eaull  failed  to  bid  under  the  advertisement  of  June  27,  1913. 

"  It  is  further  argued  for  the  Studebaker  Corporation  that  the 
readvertisement  for  bids  tended  to  show  that  the  Eaull  contract  was 
supposed  to  have  been  closed.  That  necessarily  does  not  follow, 
however,  as  it  has  been  the  policy  of  the  Indian  Office,  with  the  con- 
sent of  the  contractor  and  his  sureties,  to  increase  the  scheduled 
quantities  of  a  contract  to  a  greater  extent  than  25  per  cent,  where 
it  was  to  the  Government's  interest  to  do  so,  and  this  after  a  second 
advertisement  had  failed  to  produce  lower  prices.  It  has  been  held 
heretofore  by  the  Indian  Office  that  the  25  per  cent  clause  was  placed 
in  the  contract  so  that  the  contractor  might  know  the  limit  of  his 
contractual  obligation  in  this  respect  and  at  the  same  time  give  the 
Commissioner  oi  Indian  Affairs  an  opportunity  to  purchase  under 
the  original  terms  to  meet  the  needs  of  the  service,  which  may  arise 
subsequent  to  the  letting  of  the  contract. 

"  The  Commissioner  of  Indian  Affairs,  in  taking  the  action  out- 
lined, is  following  an  opinion  rendered  by  your  predecessor  under 
date  of  October  11,  1910  (55  MS.  Comp.  Dec.,  189),  in  which  it  was 
held  as  follows: 

" '  The  option  given  in  the  second  paragraph  of  the  contract  to 
increase  the  quantities  by  25  per  cent  if  required,  is  for  the  benefit 
of  tiie  Government,  and  under  it  you  can  require  the  delivery 
of  the  increased  quantity  at  the  prices  specified  in  the  contract.  This 
provision  as  to  an  increase  in  the  quantities  to  be  delivered  as  a 
matter  of  right  under  the  contract  is  exclusive. 

"  *  Article  8  of  the  contract  provides  that — 

"  *  This  contract  may,  by  mutual  consent,  be  changed,  altered^ 
modified,  or  abrogated  in  whole  or  in  part,  but  no  such  change,  altera- 
tion, modification,  or  abrogation  shall  entitle  the  said  pa^y  of  the 
second  part  to  increased  rates  of  compensation  over  the  rates  speci- 
fied therein. 

" '  Under  this  provision  you  would  have  the  right,  if  agreed  to 
by  the  contractor,  to  increase  the  quantities  to  be  delivered  under 
the  contract,  but  not  to  agree  to  pay  any  increased  rates  of  compen- 
sation. 

" '  You  are  therefore  advised  that  if  the  contractor  will  consent 
to  a  modification  increasing  the  quantities  at  rates  not  to  exceed 
those  specified  in  the  contract,  you  would  have  the  right  to  make  it. 
If  increased  rates  should  be  demanded,  you  would  not  be  authorized 
to  modify  the  original  contract  so  as  to  provide  for  the  purchase  of 
the  increased  quantities  at  the  increased  rates  under  the  terms  of 
the  contract,  but  would  be  required  to  let  a  new  contract  after  due 
advertising^  as  required  by  section  3709  of  the  Revised  Statutes.' 

"  This  opinion  seems  clear,  but  in  view  of  the  few  facts  which  differ 
in  this  case  from  those  on  wnich  the  opinion  of  October  11, 1910,  was 
made,  the  matter  is  referred  to  you. 

"  The  difference  in  the  two  cases  lies  in  the  fact  that  the  said  opin- 
ion was  rendered  on  contracts  based  on  Indian  Office  form  5-081 
(copy  attached),  which  does  not  provide  for  liquidated  damages, 
while  the  Kaull  contract  is  on  its  form  5-082,  which  does  provide  for 
liquidated  damages  in  article  4  thereof;  also  that  in  the  former  case 
the  commissioner  did  not  readvertise,  whereas  in  the  latter  case  he 
did. 
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"  I  shall  be  glad  to  have  your  opinion  at  the  earliest  practicable 
date  on  the  following  points,  in  order  that  the  wagons  may  be  pur- 
chased promptly,  viz : 

"1.  Has  the  commissioner  the  right  to  advertise  for  bids  on  an 
article  for  which  a  contract,  with  the  25  per  cent  provision  in  it,  is 
already  in  effect,  in  order  to  *  feel '  the  market,  and  order  under  the 
later  bids  instead  of  under  the  25  per  cent  clause  of  the  contract? 

''2.  Has  the  commissioner  the  right  under  article  2  of  forms  5-081 
and  5-082  to  reduce  contracts  25  per  cent  and  after  readvertisement 
purchase  elsewhere  than  under  the  original  contract? 

"  3.  Does  not  the  provision  in  the  contracts  as  to  modification,  etc., 
apply  to  article  2  thereof — ^i.  e.,  under  article  8  of  form  5-081  and 
article  9  of  form  5-082  can  not  the  quantity  be  increased  above 
the  25  per  cent  provided  in  article  2,  if  the  contractor  and  sureties 
agree?  ^ 

It  se^ns  to  me  that  each  of  the  questions  submitted  involves  a  con- 
sideration of  section  3709  of  the  Revised  Statutes,  which  provides 
that— 

"All  purchases  and  contracts  for  supplies  or  services  in  any  of  the 
departments  of  the  Government,  except  for  personal  services,  shall 
be  made  by  advertising  a  sufficient  time  previously  for  proposals  re- 
specting the  same,  when  the  public  exigencies  do  not  require  the  im- 
mediate delivery  of  the  articles  or  performance  of  the  service.  When 
immediate  delivery  or  performance  is  reauired  by  the  public  exi- 
gency, the  articles  or  service  required  may  oe  procured  by  open  pur- 
chase or  contract,    ♦    ♦    ♦ » 

The  decision  of  this  office  to  which  you  refer,  supra  (55  MS. 
Comp.  Dec.,  139,  dated  Oct.  11, 1910),  appears  not  to  have  taken  into 
account  the  positive  requirements  of  said  section  3709  of  the  Revised 
Statutes,  and,  as  will  presently  be  shown,  is  therefore  somewhat 
misleading  and  erroneous. 

In  the  case  submitted  it  was  thought  that  approximately  328 
wagons  would  be  sufficient  to  meet  all  the  requirements  of  the  Indian 
service  for  a  given  period,  and  proposals  were  invited  accordingly 
for  furnishing  tJiat  number  of  wagons,  prospective  bidders  being  ad- 
vided  that  that  number  of  wagons,  25  per  cent  more  or  less,  as  the  ex- 
act needs  of  the  service  might  dictate,  would  be  required  during  the 
period  to  be  covered  by  the  contract.  Of  the  proposals  received, 
that  of  KauU  was  accepted,  and  contract  was  entered  into  accord- 
ingly. 

Now,  this  procedure  was  all  in  accordance  with  law.  All  the 
wagons  covered  by  the  Kaull  contract  have  been  advertised  for  as 
required  by  law  and  the  contract  therefor  made  as  the  result  of  such 
advertisement.  Under  that  contract  the  Indian  Office  can  order,  and 
the  contractor  is  obliged  to  furnish,  328  wagons,  or,  at  its  option,  25 
per  cent  more  or  25  per  cent  less.  Any  number  ordered  by  it,  from 
246,  the  minimum,  to  410,  the  maximum  number  advertised  and  con- 
tracted for^  the  contractor  must  furnish. 
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But  any  wagons  in  excess  of  the  maximum  number  advertised  and 
contracted  for — ^i.  e.,  410 — which  the  Indian  OflSce  might  desire  could 
not  be  ordered  as  of  right  under  the  existing  contract.  Such  addi- 
tional wagons  could  be  procured  only  as  the  result  of  a  new  or  sup- 
plemental contract,  and,  except  in  case  of  exigency  requiring  their 
immediate  delivery,  such  new  or  supplemental  contract  can  be  made 
ordy  after  due  and  proper  advertisement.  The  clause  of  the  KauU 
'and  similar  contracts  which  authorizes  the  change,  modification,  or 
abrogation,  by  mutual  consent  of  such  contracts  does  not  have  the  ef- 
fect of  rendering  legal  a  procedure  that  woidd  otherwise  be  illegal 
or  of  dispensing  with  what  the  law  positively  requires,  and  any 
change  or  modification  in  said  contract  which  had  the  effect  of  se- 
curing without  advertisement  articles  which  might  properly  be  pur- 
chased only  after  such  advertisement  could  be  regarded  in  no  other 
light  than  as  an  evasion  of  the  law. 

And  when  it  later  developed  that  wagons  largely  in  excess  of  the 
number  covered  by  the  KauU  contract  would  be  in  fact  required,  in 
the  case  submitted  the  Indian  Office  advertised,  as  by  law  required^ 
for  the  furnishing  of  such  wagons.  If  Kaull  was  willing  to  furnish 
the  increased  number  of  wagons  at  the  same  price  he  was  furnishing 
the  wagons  covered  by  his  existing  contract,  he  had  the  privilege  of 
submitting  a  proposal  to  that  effect.  But  his  prior  bid  to  furnish 
from  246  to  410  wagons  at  a  given  price  per  wagon  could  not,  by  any 
process  of  reasoning,  be  considered  as  a  proposal  to  furnish  971  addi- 
tional wagons  at  the  same  price.  Whether  or  not  any  of  the  bids  that 
were  submitted  are  to  be  accepted  is  a  matter  that  the  proper  admin- 
istrative officer  is  to  determine;  with  that  question  I  have  no  con- 
cern. But  unless  one  of  them  is  accepted  or  unless  there  is  an  exigency 
which  will  not  permit  of  the  delay  incident  to  a  readvertisement,  the 
only  proper  course  is  to  advertise  for  new  proposals.  To  let  the  con- 
tract for  the  additional  wagons  to  Kaull,  who  made  no  response  to 
the  public  invitation  for  bids,  because  he  privately  proposes  to  fur- 
nish them  at  a  lower  price  than  was  offered  by  any  of  the  legal 
bidders  would  be  to  contract  for  said  wagons  not  as  a  result  of  ad- 
vertising as  required  by  law  but  as  a  result  of  private  understandings 
that  amounted  to  an  evasion  of  law. 

The  specific  questions  presented  for  decision  are  academic  in  their 
nature  and  of  too  general  and  indeterminate  a  character  to  warrant 
my  undertaking  at  this  time  to  answer  them.  The  question  growing 
out  of  the  concrete  statement  of  facts  presented  by  you  I  have 
answered,  and  this  answer  will  suffice,  for  all  present  purposes,  for 
answer  to  the  more  general  questions  presented. 

The  holding  of  Assistant  Comptroller  Mitchell  in  his  opinion  of 
October  11,  1910  (55  MS.  Comp.  Dec.,  189),  referred  to  by  you,  is 
disapproved. 
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UaVIDATm  DAJCAGS8  TOE  DELAY  DT  COMPLETIHO   WOEK   CONSISTHTQ 

07  8E7AEATE  ITEX8. 

Where  the  same  damages  will  result  from  a  partial  as  from  an  entire  failure 
to  complete  the  work  covered  by  a  contract,  It  is  proper  to  agree  in  advance 
on  the  measure  of  such  damages,  even  though  the  work  to  be  done  consists 
of  separate  items  and  is  to  be  done  at  a  price  per  item,  and  it  is  no  ob- 
jection that  such  damages  are  not  apportioned  according  to  the  extent  of 
the  delay  where  partial  completion  of  the  work  is  of  no  value  or  service- 
ability until  all  items  of  the  work  are  completed. 

Where  a  contract  makes  the  decision  of  a  given  officer  final  and  conclusive  as 
to  certain  questions  about  which  disputes  are  likely  to  occur,  the  decision 
of  such  officer  of  such  question  will,  in  the  absence  of  any  showing  of  fraud 
or  gross  mistake,  be  accepted  as  correct 

Declsioii  by  Comptroller  Downey,  October  21,  1918: 

William  F.  Cush  requested,  September  20,  1913,  a  revision  of  the 
action  of  the  Auditor  for  the  War  Department  in  disallowing,  July 
3,  1913,  his  claim  (No.  520069)  for  $4,111.68,  retained  by  the  War 
Department  from  the  contract  price  of  certain  work  done  by  said 
Cush  under  contract  dated  April  23,  1912,  as  liquidated  damages, 
cost  of  inspection,  etc.,  accruing  under  said  contract  by  reason  of 
delay  in  the  completion  of  the  work  covered  thereby. 

The  auditor  disallowed  said  claim  for  reasons  stated  as  follows: 

^  The  contract  provides  for  the  deduction  of  liquidated  damages 
and  cost  of  superintendence  and  inspection  in  case  of  delay  in  com- 
pletion of  contract.  No  part  of  the  delay  appears  to  have  been  caused 
Dv  the  United  States,  nor  was  any  part  occasioned  by  any  of  the 
causes  named  in  the  contract  for  which  no  damages  should  be  as- 


"The  total  deduction  having  been  made  in  accordance  with  the 
provisions  of  the  contract,  no  lurther  amount  can  be  allowed  by  this 
office,  and  said  claim  is  therefore  disallowed.'^ 

The  facts  giving  rise  to  the  claim  presented  are  as  follows : 
By  circular  dated  March  4,  1912,  the  Engineer  officer  in  charge  of 
the  Washington  Aqueduct  invited  proposals  "  for  excavation,  build- 
ing dam,  and  construction  necessary  in  remodeling  Greorgetown  Kes- 
ervoir,"  prospective  bidders  being  therewith  warned  and  advised  that 
the  successful  bidder  would  be  expected  and  required  to  enter  into 
a  written  contract  that  would  provide  for  liquidated  damages  in  an 
amount  of  $30  per  day  "  for  any  period  of  delay  beyond  the  time 
agreed  upon  for  c(»npletion  ";  that  no  work  should  be  done  on  Sun- 
days, holidays,  or  at  night,  except  upon  the  written  order  or  permis- 
sion of  the  officer  in  charge;  and  (par.  16)  that — 

"  Each  bidder  will  state  in  his  bid  the  period  of  time  within  which 
he  will  complete  the  work,  the  period  to  be  reckoned  from  the  date 
of  receipt  of  notification  of  approval  of  the  contract  by  the  Chief  of 
Enj^neers.  This  period  will  oe  given  due  weight  in  canvassing  bids, 
as  indicated  by  the  liquidated  damage  clause  in  paragraph  4,  iind  that 
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of  the  accepted  bidder  will  be  embodied  in  the  contract  No  bid  will 
be  considered  which  would  extend  the  contract  period  beyond  August 
15,  1912." 

In  response  to  said  invitation,  William  F.  Cush,  hereinafter  re- 
ferred to  as  "the  contractor,"  proposed  to  furnish  all  the  neces- 
sary labor,  materials,  and  appliances  necessary,  and  to  complete,  in 
conformity  with  the  advertisement  and  specifications,  the  specified 
work  within  70  days  after  receipt  of  notification  of  approval  of  the 
contract  by  the  Chief  of  Engineers  at  the  prices  following: 

(1)  For  excavation  of  material  within  tho  limits  of  the  reservoir 
which  was  to  be  deposited  in  a  depression  within  the  reservoir  near 
north  end,  38  cents  per  cubic  yard,  place  measurement;  (2)  f6r  like 
excavation  that  was  to  be  deposited  outside  the  reservoir,  as  specified, 
49  cents  per  cubic  yard;  (3)  for  excavation  within  the  reservoir  de- 
posited in  the  dam,  as  specified,  39  cents  per  cubic  yard;  (4)  for  ex- 
cavation from  borrow  pit  outside  the  reservoir  deposited  in  the  dam, 
as  specified,  53  cents  per  cubic  yard;  and  (5)  for  concrete  outlet  from 
sedimentation  basin,  including  laying  of  pipe  line,  as  indicated  on 
drawing,  setting  of  sluice  gate  and  stand,  and  connection  between 
pipe  line  and  concrete  drains,  a  lump-sum  price  of  $4,425. 

Said  proposal  was  accepted  as  made,  and  all  the  provisions  thereof 
were  incorporated  in  formal  contract  of  April  23,  1912,  approved  by 
the  Chief  of  Engineers  on  April  26, 1912,  by  the  terms  of  which  it  was 
(art.  6)  specifically  stipulated  : 

"  Time  shall  be  considered  as  an  essential  feature  of  this  contract; 
and  in  case  of  failure  on  the  part  of  the  contractor  to  complete  this 
contract  within  the  time  specified  and  agreed  upon  the  United  States 
will  be  damaged  thereby,  and  the  amount  of  said  damages,  exclusive 
of  expenses  for  inspection  and  superintendence  *  *  *,  being 
difficult,  if  not  impossible,  of  definite  ascertainment  and  proof,  it  is 
hereby  agreed  that  the  amount  of  such  damages  shall  be  estimated, 
agreed  upon,  liquidated,  and  fixed  in  advance;  and  they  are  hereby 
agreed  upon,  liquidated,  and  fixed  at  the  amount  of  $30  for  each  and 
every  day  the  contractor  shall  delay  in  the  completion  of  this  contract, 
and  the  contractor  hereby  agrees  to  pay  to  the  United  States  as  liqui- 
dated damages,  and  not  by  way  of  penalty,  the  said  sum  of  $30  for 
each  and  every  day  the  contractor  shall  delay  in  the  completion  of 
this  contract.  Should  this  contract  not  be  completed  within  the  time 
specified  and  agreed  upon  the  contractor  shall  pay,  in  addition  to  the 
liquidated  damages  hereinbefore  specified,  all  expenses  for  inspection 
and  superintenoence  ♦  *  ♦,  wnich  shall  be  determined  oy  the 
contracting  officer  and  deducted  from  any  payment  due  or  to  become 
due  the  contractor:  Provided^  however^  That  no  liquidated  damages 
and  no  charges  for  inspection  and  superintendence  shall  be  made  for 
such  period,  after  the  date  of  expiration  of  this  contract,  as,  in  the 
judgment  of  the  contracting  officer,  approved  by  the  Chief  of  Engi- 
neers, shall  equal  the  time  which  shall  have  been  lost  through  any 
cause  for  which  the  United  States  is  responsible,  either  in  the  begin- 
ning or  prosecution  of  the  work  or  in  the  performance  of  extra  work 
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<wrdered  by  the  contracting  officer,  or  on  account  of  freshets,  ice,  rain- 
fall, or  other  abnormal  force  or  violence  of  the  elements  ♦  *  ♦ 
or  other  unforeseeable  cause  of  delay  arising  through  no  fault  of  the 
contractor,  and  which  actually  prevented  such  contractor  from  com- 
mencing or  completing  the  work  ♦  ♦  ♦  within  the  period  re- 
quired by  the  contract.  The  findings  of  the  contracting  officer,  ap- 
proved by  the  Chief  of  Engineers,  shall  be  accepted  by  the  parties 
hereto  as  final    *    *     *." 

Said  contractor  was  notified  on  May  2,  1912,  of  the  approval  of 
said  contract  by  the  Chief  of  Engineers,  the  time  for  completion  of 
the  work  being  thereby  fixed  70  days  from  said  date,  or  July  11, 1912. 

The  work  was  not  completed  by  July  11,  1912,  as  agreed,  or  until 
November  7, 1912, 119  days  after  said  date.  From  the  total  contract 
price  of  the  work,  amounting  to  somewhat  more  than  $21,000,  there 
was  deducted  from  payments,  as  made  from  time  to  time,  the  agreed 
liquidated  damages  ($30  per  day  for  each  of  the  119  days  of  delay, 
or  $3,570  in  all)  and  the  cost  of  inspection  during  the  delay  period, 
amounting  to  $541.68,  the  total  of  all  deductions  on  account  of  said 
delay  being  $4,111.68,  the  sum  now  claimed.  The  contractor  signed 
the  various  vouchers  and  accepted  the  several  payments  and  settle- 
ments under  protest,  and  then  filed  claim  with  the  auditor  for  the 
sums  so  withheld. 

Said  contractor's  contentions,  set  forth  in  a  most  elaborate  brief, 
are  that  no  deductions  whatever  should  have  been  made  from  the 
contract  price  because  of  the  delay  in  the  completion  of  the  work 
because  (1)  most,  if  not  all,  of  said  delay  was  due  either  to  acts  of 
the  United  States,  to  unusually  rainy  weather  during  the  contract 
period,  or  to  other  excusable  causes  which,  under  the  contract  terms, 
justified  the  delay  in  completion,  and  (2)  the  contract,  in  any  event, 
was  one  providing  for  a  penalty  and  not  for  liquidated  damages 
and  that  the  Government  sustained  in  fact  no  actual  damages  by 
reason  of  the  delay. 

If  the  latter  of  these  contentions  is  true,  the  rest  are  immaterial^ 
hence  it  will  first  be  considered  whether  or  not  the  contract  was  one 
providing  for  liquidated  damages. 

It  is  urged  that  the  subject  matter  of  this  contract  was  of  such  a 
character  as  not  to  justify  or  make  proper  the  fixing  of  a  measure 
of  damages  for  a  failure  with  respect  to  the  contract  as  a  whole; 
that  the  work  to  be  done  consisted  of  different  items,  a  failure  with 
respect  to  one  or  more  of  which  could  by  no  possibility  have  resulted 
in  the  same  damages  as  a  failure  with  respect  to  all ;  and  that  in  fail- 
ing to  discriminate  between  a  partial  and  an  entire  failure — ^between 
a  failure  with  respect  to  one  or  more  items  and  a  failure  with  respect 
to  all  items  of  the  work — the  contract  evidences  an  entire  lack,  on 
the  part  of  its  makers,  of  agreement  as  to  the  possible  and  probable 
damages  that  would  result  from  a  failure  to  complete  the  work  to  be 
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done  within  the  agreed  time,  and  shows  on  its  face  an  intention  only 
to  penalize  the  contractor  for  delays. 

The  case  of  Thomas  H.  Smith,  decided  by  this  office  on  July  13, 
1912  (19  Comp.  Dec.,  20),  and  the  authorities  there  collected  are 
strongly  relied  on  by  appellant  as  supporting  the  contentions  above 
set  forth. 

Under  the  contract  there  in  question,  Smith  had  agreed,  at  a  stated 
price  per  ton,  to  furnish  and  deliver,  by  a  given  date,  the  stone  neces- 
sary to  repair  two  breakwaters,  or  in  default  thereof  to  pajr  $25  per 
day  for  each  day  that  the  contract  remained  uncompleted.  He  did 
not  deliver  all  the  stone  required  within  the  agreed  time,  and  $400 
was  deducted  from  the  contract  price  of  the  stone  delivered  as  and 
for  liquidated  damages  for  the  delay  that  occurred  in  such  comple- 
tion. In  passing  on  said  contractor's  claim  for  the  $400  so  deducted 
it  was  (19  Comp.  Dec.,  23)  said: 

"  It  is  clear  from  the  facts  appearing  that  each  and  every  one  of 
the  tons  (7,200  estimated,  7,235  actually  required)  might  have  been 
delivered  and  placed  independently  of  the  others;  that  the  comple- 
tion and  use  of  one  breakwater  was  not  dependent  on  the  completion 
and  use  of  the  other;  and  that  the  measurement  and  use  of  any  one 
ton,  or  number  of  tons,  was  not  delayed  by  the  belated  delivery  of 
those  that  were  to  follow.  In  other  words,  it  appears  that  the  de- 
livery of  each  lot  of  stone  was  in  partial  performance  of  the  con- 
tract as  a  whole,  and  that  each  lot  delivered  and  placed  was  complete 
within  itself,  or  at  least  that  the  noncompletion  of  the  work  at 
one  of  the  breakwaters  could  have  in  nowise  interfered  with  the 
complete  serviceability  of  the  other  breakwater.  Notwithstanding 
the  fact  that  it  was  thus  clearly  possible  to  have  apportioned  the 
damages  lo  the  nondelivery  of  a  part  of  the  stone  or  to  the  noncom- 
pletion of  one  of  the  breakwaters,  no  attempt  was  made  to  do  so,  and 
by  the  contract  stipulation  providing  for  damages,  as  great  a  sura 
could  be  deducted  for  the  failure  to  deliver  one  ton  of  stone  worth 
$2.46  or  for  the  failure  to  complete  one  of  the  breakwaters  as  for  a 
failure  to  deliver  any  part  of  the  whole  lot  of  stone,  worth  some 
$17,000,  or  to  complete  both  of  the  breakwaters.  And  though  but 
2,489  tons  remained  undelivered  on  November  30,  and  a  much  smaller 
lot  shortly  thereafter  (whether  either  of  the  breakwaters  was  fully 
completed  on  that  date  does  not  appear) ,  yet  the  full  $25  per  day 
was  deducted  as  if  the  whole  quantity  remained  to  be  delivered.  The 
character  of  the  work  was  such  that  it  was  altogether  unlikely  that 
the  same  damages  might  have  resulted  from  a  failure  to  complete 
both  or  from  a  partial  failure  as  from  a  complete  failure.    The  pur- 

Sose  of  placing  any  riprap  at  all  against  the  breakwaters  was  evi- 
entlv  to  protect  such  breakwaters,  and  if  the  whole  was  useful,  how 
couldT  it  be  said  that  a  lesser  quantity  was  not  likewise  useful, 
differing  only  in  the  degree  of  such  usefulness?  Or  if  two  break- 
waters were  required  to  be  protected,  why  was  not  the  completed 
protection  of  one  breakwater  serviceable?  In  such  a  situation  it 
would  seem  that  the  amount  of  damages  would  depend  on  the  extent 
of  the  breach.    ♦    ♦    ♦ 
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^  I  do  not  think  the  language  of  the  contract  before  me  evidences 
any  intention  on  the  part  of  its  makers  to  liquidate  the  damages  re- 
sulting from  a  partial  or  complete  failure  to  deliver  the  stone  as 
agreed    *    ♦    V' 

The  contractor's  claim  for  the  $400  deducted  was  accordingly 
allowed. 

But  are  the  facts  of  the  present  case  such  as  to  call  for  the  i^pplica- 
tion  of  the  principles  of  law  that  determined  the  Smith  case? 

The  work  to  be  dcme  under  the  present  contract  was  described 
(par.  19  of  the  specifications)  as  follows: 

"  The  work  to  be  done  consists  in  remodeling  the  upper  section  of 
the  Greorgetown  reservoir  of  the  Washington  Aqueduct,  to  provide  a 
iieparate  basin  for  sedimentation  of  coagulated  water.  The  items  of 
work  to  be  done  under  the  contract  to  he  entered  into  and  of  which 
these  specifications  shall  form  a  part  are  as  follows : 

"(a)  Excavation  of  the  bottom  of  the  sedimentation  basin,  to  be 
made  to  certain  elevations,  lines,  and  slopes,  and  the  construction  of 
an  earthen  dam  to  certain  elevations,  lines,  and  slopes,  (b)  The 
construction  of  a  concrete  outlet  provided  with  stop-plank  openings 
through  the  lower  end  of  the  dam    ♦    *    *." 

At  what  rates  the  contractor  was  to  be  paid  for  this  work  has  al- 
ready been  shown. 

Was  the  contract  undertaking,  then,  one  that  was  capable  of  pro- 
ration? .Were  the  different  items  thereof  such  as,  independent  of 
the  others,  were  capable  of  separate  use  and  serviceability?  Was  it 
possible  or  probable  that  the  same  damages  would  result  from  a  delay 
in  the  completion  of  one  as  from  a  belated  completion  of  all  the  items 
of  the  work  covered  by  this  contract? 

All  the  work  covered  by  this  contract  and  all  the  items  thereof  were 
parts  of  one  project,  i.  e.,  the  providing  of  a  separate  basin  for  sedi- 
mentation of  coagulated  water.  Every  day  in  the  completion  of  the 
work  covered  by  this  contract  had  the  sure  and  certain  effect  of  de- 
laying for  an  equal  time  the  completion  and  use  of  said  basin.  A 
delay  in  completing  any  item  or  part  of  said  work  had  exactly  the 
same  effect  and  resulted  in  exactly  the  same  measure  of  damages  as  a 
failure  to  complete 'any  other  item  or  to  complete  all  other  items. 
The  completion  of  the  excavation  work,  or  of  the  dam,  or  of  the 
drain,  or  of  any  of  the  minor  items  of  work  was  of  no  importance  or 
serviceability  while  some  other  part  or  parts  of  the  work  remained 
uncompleted,  for  until  all  were  completed  further  work  looking  to 
the  completion  and  use  of  the  basin  was  at  a  standstill.  The  different 
items  of  work,  such  as  excavation,  building  of  the  dam,  and  making 
of  the  drain,  may,  as  compared  with  each  other,  not  have  been  eq^gj 
in  cost  or  in  the  time  required  to  do  them,  but  with  respect  to  ^^e 
undertaking  as  a  whole  they  were  of  the  same  indispensably  ^ 
portance. 
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I  find  nothing  in  the  facts  of  the  present  case  to  put  it  on  a  par 
with  the  Srrdth  case,  supra.  To  the  contrary,  it  seems  too  clear  for 
argument  that  the  subject  matter  of  the  present  contract  was  such 
as  to  preclude  any  division  or  apportionment,  by  items,  of  the  dam- 
ages that  would  result  from  a  partial  as  opposed  to  an  entire  failure 
to  complete  the  work  within  the  time  agreed,  for,  as  already  pointed 
out,  the  same  damages  would  result  from  a  partial  failure  as  from  an 
entire  failure  to  complete  the  work  as  agreed,  and  it  is  only  where  the 
results  are  bouiid  to  be  otherwise  that  such  a  proration  is  essential 
to.  a  valid  provision  for  liquidated  damges. 

The  facts  of  the  case  before  me  place  it  in  the  same  category  as  a 
contract  to  build  and  complete  a  house  within  a  stated  time  or  pay 
agreed  damages  for  each  day  of  delay.  The  building  of  a  house  con- 
sists of  sundry  items  of  work  of  varying  importance,  such  as  walls, 
flooring,  roof,  doors,  windows,  etc.,  but  the  courts  have  held  that  the 
parties  may  stipulate  in  advance  what  the  damages  will  be  in  the 
event  of  a  failure  to  complete,  not  each  distinct  item  of  work,  but  the 
work  as  a  whole.  {Young  v.  Gant^  69  Ark.,  114;  Kelly  v.  Fejervary^ 
111  Iowa,  693;  Lamson  v.  City  of  Marshall^  133  Mich.,  250;  Curtis  v. 
Van  BergK,  161  N.  Y.,  47;  KunkU  v.  Wherry,  189  Pa.,  198;  Muehle- 
hack  V.  Missouri,  etc..  By.  Co.,  148  S.  W.  (Mo.  App.),  453.) 

I  find  nothing  in  the  facts  of  the  case  in  hand  which  leads  me  to 
doubt  that  the  contract  provision  purporting  to  provide  for  stipu- 
lated damages  does  not  represent  the  real  agreement  of  the  parties, 
or  that  it  is  otherwise  than  what  it  purports  to  be,  a  real  liquidation 
of  the  damages  that  would  result  from  any  inexcusable  delay  in  the 
completion  of  the  contract  undertaking.  The  agreement  as  made  is 
to  be  upheld  and  enforced  accordingly.  (Stephens  v.  Essex  County 
Park  Com,,  143  Fed.,  844.) 

Having  determined  that  the  contract  concerned  was  one  which 
provided  for  liquidated  damages  at  an  agreed  rate  for  each  and 
every  day  of  delay,  not  excusable  under  the  contract  terms,  in  the 
completion  of  the  work  covered  by  the  contract,  it  but  remains  to 
inquire  whether  the  contractor  was  responsible  for  all  of  the  delay 
that  actually  occurred. 

The  several  contentions  advanced  by  the  contractor  with  respect 
to  the  causes  of  the  delay  it  would  serve  no  good  purpose  to  state 
at  length  or  consider  in  detail.  The  contract  is  very  clear  in  its  pro- 
visions that  the  contractor  shall  be  given  credit  for  such  delays,  i.  e., 
no  damages  shall  be  deducted  for  such  period  "  as  in  the  judgment 
of  the  contracting  officer,  approved  by  the  Chief  of  Engineers,"  shall 
equal  any  time  lost  through  certain  designated  causes,  and  that  the 
finding  of  saiid  officer,  on  approval  by  the  Chief  of  Engineers,  is  to 
be  accepted  by  the  contracting  parties  as  final. 
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The  contracting  officer  has  found,  with  the  approval  of  the  Chief 
of  Engineers,  that  no  part  of  the  delay  was  due  to  acts  of  the  United 
States,  or  any  other  of  the  excusable  causes  mentioned  in  the  con- 
tract, and  that  the  whole  delay  was  due  to  causes  for  which  the  con- 
tractor alone  was  responsible.  The  findings  of  said  officer,  being 
made  so  by  the  agreement  of  the  parties  most  concerned,  is,  in  the 
absence  of  any  showing  of  fraud  or  of  such  gross  mistake  as  to  im- 
port bad  faith,  to  be  accepted  as  correct  and  will  not  be  questioned. 
(United  States  v.  Glec^son^  175  U.  S.,  602;  Ripley  v.  United  States^ 
223  U.  S.,  695;  MiVae  v.  United  States,  45  Ct  CI.,  314;  Bray  v. 
United  States,  46  a.  CI.,  132.) 

The  deductions  made  being  warranted  by  the  contract  and  being 
made  in  strict  accordance  therewith,  the  auditor  properly  disallowed 
the  claim  presented  for  a  refund  thereof.  His  action  is  in  all  re- 
spects therefore  affirmed,  and  I  certify  no  difference  accordingly. 


TTTITION  07  INDIAIT  CHUDEEK  IK  PUBLIC  SCHOOLS  OE  CAUFOENIA. 

Officers  of  the  Government  have  not  the  right  to  pay  or  contract  for  tnition 
of  Indian  children  in  the  public  schools  of  a  State  where  by  law  such 
children  are  fully  entitled  to  all  the  privileges  of  the  public  schools  with- 
out the  payment  of  such  tuition. 

Ck)ntract8  to  pay  for  something  that  can  be,  of  right,  procured  without  such 
payment  are  without  consideration. 

ComptroUer  IH>wne7  to  the  Secretary  of  the  Interior,  October  88,  1918: 

I  am  in  receipt  of  your  letter  of  October  18,  1913,  requesting  my 
decision  of  a  question  therein  stated  as  follows : 

"  The  Indian  Office  for  some  years  has  paid  a  tuition,  in  order  to 
procure  the  enrollment  of  Indian  children  in  the  public  schools,  where 
their  parents  were  not  the  owners  of  taxable  real  estate.  This  has 
been  done  for  the  purpose  of  encouraging  the  enrollment  of  Indian 
children  in  schools  where  they  could  associate  with  white  children 
and  to  aid  districts  where  they  received  no  taxes  from  the  Indian 
patrons. 

"From  the  following  provisions,  taken  from  the  political  code 
of  California,  1897,  it  appears  that  Indian  children  are  legally  enti- 
tled to  attend  the  public  schools.    Section  61  thereof  reads  as  follows : 

"  *  The  citizens  of  the  State  are : 

"  *  1.  All  persons  born  in  this  State  and  residing  within  it,  except 
the  children  of  transient  aliens  and  of  alien  public  ministers  and 
consuls. 

"'2.  All  persons  bom  out  of  this  State  who  are  citizens  of  the 
United  States  and  residing  within  this  State.' 

"Section  1662: 

"*  Every  school,  unless  otherwise  provided  by  law,  must  be  open 
for  the  a<nnission  of  all  children  between  6  and  21  years  of  aee  resid- 
ing in  the  district,  and  the  board  of  school  trustees  or  city  board  of 
education  have  power  to  admit  adults  and  children  not  residing  in 
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the  district  whenever  good  reasons  exist  therefor.  Trustees  shall 
have  the  power  to  exclude  children  of  filthy  or  vicious  habits  or 
children  suffering  from  contagious  or  infectious  diseases,  and  also  to 
establish  separate  schools  for  Indian  children  and  for  children  of 
Mongolian  or  Chinese  descent.  When  such  separate  schools  are  estab- 
lished, Indian,  Chinese,  or  Mongolian  children  must  not  be  admitted 
into  any  other  school ;  provided,  that  in  cities  and  towns  in  which  the 
kindergarten  has  been  adopted  or  may  hereafter  be  adopted  as  part  of 
the  public  primary  schools,  children  may  be  admitted  to  such  kinder- 
garten classes  at  the  age  of  4  years.' 

"  In  your  decision  of  August  19,  1913,  disallowing  the  claim  of  the 
trustees  of  school  district  No.  23,  Flathead  County,  Mont.,  for  tuition 
fees  for  Indian  pupils,  you  make  the  following  statements: 

"'All  of  the  pupils  to  whom  tuition  was  furnished,  before  and 
after  the  making  of  this  contract,  received  only  what  tney  could  of 
right  obtain.  The  trustees  rendered  no  services  to  the  Government; 
they  gave  the  children  nothing  that  they  were  not  obliged  to  give 
them  entirely  aside  from  whetner  the  Government  paid  them  there- 
for. No  enrollments  were  made  under  this  contract,  because  no  enroll- 
ments were  made  which  the  contract  authorized  to  be  made  and  the 
"  special  permission  of  the  Commissioner  of  Indian  Affairs  was  not 
asked  or  obtained  for  enrolling  those  that  were  enrolled." 

"'To  pay  the  claim  presented  covering  tuition  furnished  under 
such  circumstances  would  be  gratuitously  to  augment  the  public- 
school  funds  .of  the  district  and  make  the  trustees  of  said  district,  in 
their  oflScial  capacity,  a  gift  of  the  amount  claimed.  This,  it  is  need- 
less to  point  out,  no  executive  officer  of  the  Government  has  the  au- 
thority to  do.' 

"  I  have  the  honor  to  request  your  opinion  as  to  whether  the  Indian 
Office  can  legally  pay  a  tuition  fee  in  order  to  procure  the  enrollment 
of  Indian  pupils  m  the  public  schools  of  California,  whose  parents 
are  not  the  owners  of  taxable  property." 

The  right  of  an  executive  officer  of  the  Government  to  enter  into 
a  contract  otherwise  proper  and  authorized  is  subject  always  to  the 
elemental  requirement  that  it  be  based  on  a  good  and  sufficient  con- 
sideration. No  officer  of  the  Government  has  the  authority  or  right 
to  contract  on  behalf  of  the  Government  to  give  something  for  noth- 
ing— there  must  be  always  a  quid  pro  quo. 

Contracts  covering  tuition  of  Indian  pupils  in  a  form  like  the  con- 
tract considered  in  the  decision  of  August  19,  1913,  when  made  with 
reference  to  Indian  children  residing  in  States  whose  laws  give  them 
the  full  and  free  privilege  of  attending  the  public  schools  without 
reference  to  whether  their  parents  pay  taxes  and  whether  or  not  the 
Greneral  Government  pays  something  for  their  schooling,  do  not,  as 
pointed  out  in  said  decision,  involve  any  good  and  sufficient  con- 
sideration for  the  payment  by  the  United  States  of  "  tuition  fees  "  on 
their  account.  Under  such  contracts  the  school  authorities  neither 
give  nor  agree  to  give  anything  in  return  for  the  money  paid  or  to 
be  paid  them  by  the  Government.  Such  contracts,  covering  "tui- 
tion "  of  Indian  children  in  California  or  any  other  State  where  such 
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children  are  entitled  by  law  to  all  the  school  privileges  that  other 
children  have,  providing  as  they  do  for  the  furnishing  of  nothing 
that  would  not  be  furnished  just  the  same  if  such  contracts  were  not 
made,  have  no  legal  consideration  to  support  them  and  are  therefore 
unauthorized. 

Answering  your  specific  question,  you  are  advised  that  the  Indian 
Office  can  not  legally  contract  to  pay  a  tuition  fee  in  order  to  procure 
the  enrollment  of  Indian  pupils,  children  of  nontax-paying  Indians, 
in  the  public  schools  of  California. 

Whether  or  not  the  Indian  Office  would  be  authorized  to  enter  into 
such  contracts  in  consideration  of  the  tuition  fees  so  paid  being  ap- 
plied to  the  lengthening  of  an  otherwise  shorter  term  of  the  public 
schools,  or  in  return  for  better  school  facilities  being  furnished  by 
the  school  authorities,  is  not  a  question  submitted  for  decision  and 
hence  will  not  be  decided  by  me.  But  in  the  absence  of  an  agree- 
ment on  the  part  of  the  school  authorities  to  do  some  service  or  fur- 
nish some  thing  that  but  for  the  agreement  with  the  United  States 
the  Indian  children  could  not  of  right  claim,  any  payment  or  agree- 
ment to  pay  for  the  schooling  of  Indian  children  whose  schooling  is 
already  provided  for  by  law  would  be  nudum  pdctum  and  unwar- 
ranted. 

LOST  FBSIGHT.    BETERXrETATIOH  OE  LIABILITY  FOR.    BVBBEH  OF  PROOF. 

The  burden  of  proof  is  upon  a  claimant  to  establish  by  satisfactory  evidence  the 
correctness  and  Justness  of  his  claim  against  the  Government,  but  when  the 
Goyemment  asserts  a  set-off  against  the  claim,  the  burden  of  proof  as  to  the 
set-off  is  on  the  Government. 

Whether  a  shipment  is  delivered  in  full  to  the  Government  by  a  common  car- 
rier should  be  determined  Immediately  upon  receipt  thereof,  and  not  after 
storing  the  goods  in  a  Government  warehouse. 

Decision  \iy  ComptroUer  I>owae7,  October  82,  1913: 

The  Galveston,  Harrisburgh  &  San  Antonio  Railway  Co.  applied 
September  26,  1913,  for  a  revision  of  the  action  of  the  Auditor  for 
the  War  Department  in  disallowing  $553.88  by  settlement  19040, 
dated  June  9,  1913. 

The  company  claimed  $628.44  for  freight  transportation  during  the 
period  August,  1910,  to  June,  1911.  The  auditor  allowed  for  the 
service  as  claimed,  deducting  therefrom  for  certain  articles  of  cloth- 
ing alleged  to  have  been  lost  in  transit,  as  follows : 

125  shirts,  flannel,  O.  D $367.60 

20  pairs  shoes,  black,  blucher 65. 80 

550  pairs  stockings,  cotton 44.  00 

540  pairs  stockings,  wool,  light 76.60 

542.90 
Freight  on  the  above 10. 98 

663.88 
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The  aforesaid  clothing  was  included  in  a  shipment  from  Philadel- 
phia, Pa.,  to  San  Antonio,  Tex.,  by  New  York  and  Gralveston,  per 
B/L  2333,  dated  March  6,  1911,  of  193  packages,  weighing  20,924 
pounds,  of  which  13  packages,  weight  845  pounds,  were  field  desks 
and  the  remainder  consisted  of  various  articles  of  clothing. 

The  company  on  appeal  has  filed  the  affidavits  of  two  employees 
of  the  carrier  at  Galveston,  Tex.,  that  the  entire  193  packages,  on 
March  17,  1911,  were  loaded  at  said  place  on  a  car,  which  was  then 
sealed  and  forwarded  on  the  same  date. 

It  appears  that  the  car  was  placed  for  unloading  on  the  Grovem- 
ment  spur  at  San  Antonio,  March  20, 1911,  and  on  March  25  (Satur- 
day) an  employee  of  the  Merchants  Transfer  Co,  of  San  Antonio, 
acting  for  the  Quartermaster's  Department,  broke  the  seal  of  the 
car  to  ascertain  the  contents  and  immediately  locked  the  same  with  a 
Government  lock  furnished  by  the  quartermaster's  office. 

On  March  27,  1911  (Monday),  another  employee  of  the  transfer 
company  secured  the  key  from  the  quartermaster's  office,  unlocked 
and  unloaded  the  car  and  hauled  the  contents  to  the  Government 
warehouse,  and  upon  checking  up  the  contents  with  the  quartermaster 
sergeant  in  the  Government  warehouse,  after  the  unloading  and 
hauling  were  completed,  found  176  packages,  being  17  short.  It 
appears  that  later,  and  after  a  shortage  of  17  pieces  had  been  claimed, 
13  pieces — field  desks — were  located,  having  been  unloaded  in  a  store- 
house separate  from  that  to  which  the  clothing  was  hauled.  This 
reduced  the  shortage  to  the  four  boxes  of  clothing  under  consid- 
eration. 

The  surveying  officer  appointed  to  investigate  this  shortage,  in 
his  report  approved  June  29  and  30,  1911,  fixed  the  value  of  goods 
as  given  above  and  recommended  that  the  same  be  collected  from 
the  appellant  company  and  that  the  officer  responsible  for  the  stores 
be  relieved  therefrom. 

The  action  of  the  surveying  officer  appears  to  be  based  upon  the 
theory  that  the  burden  of  proof  is  upon  the  transportation  company 
and  that  the  mere  failure  to  find  the  said  property  in  the  possession 
of  the  Government  is  sufficient  to  hold  the  company  responsible  there- 
for. The  auditor  in  deducting  the  value  of  the  goods  from  the  appel- 
lant's claim  has  in  effect  adopted  the  same  theory.  The  claimant, 
however,  has  furnished  additional  evidence  with  its  application  for 
revision. 

It  is  true  that  the  burden  of  proof  is  upon  the  claimant  to  establish 
by  satisfactory  evidence  the  correctness  and  justness  of  its  claim. 
The  railroad  company  in  this  case  is  a  claimant  for  payment  for 
transportation  services  rendered  the  Government  and  has  established 
its  right  thereto  to  the  satisfaction  of  the  auditor,  who,  after  deter- 
mining the  amount  earned  therefor,  has  deducted  the  value  of  stores 
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claimed  not  to  have  been  delivered.  The  Government  therefore  be- 
comes the  claimant  for  this  amount  as  a  set-off  against  the  claim  of 
the  railroad  company.  The  burden  of  proof  as  to  this  item  of  set-off 
is  therefore  on  the  Government.  The  mere  fact  that  the  property 
was  not  in  the  Government  warehouse  after  the  car  was  unloaded  is 
not  sufficient  to  hold  the  carrier  liable  therefor. 

It  is  noted  that  there  is  no  evidence  in  this  case  to  contradict  the 
positive  evidence  of  the  carrier  that  the  whole  number  of  packages 
were  in  the  car  when  received  by  the  Government. 

When  a  representative  of  the  Government  broke  the  seal  of  the 
car  and  substituted  a  Government  lock  therefor,  its  contents  there- 
after were  in  the  custody  of  the  Government. 

It  would  have  been  an  easy  matter  for  the  same  to  have  been 
checked  at  that  time  by  a  representative  each  of  the  Government  and 
of  the  railroad  company,  which  would  have  definitely  determined 
whether  the  full  shipment  was  delivered  to  the  Government.  A  de- 
termination of  a  shortage  at  that  time  when  it  could  not  be  ques- 
tioned would  have  fixed  the  responsibility  on  the  railroad  company. 
If  in  fact  the  responsibility  does  rest  there  the  Government  is  at 
present,  at  least,  unable  to  fix  it  because  of  the  negligence  of  its 
officers.  The  unbusiness-like  manner  in  which  this  matter  was  han- 
dled is  not  commendable. 

It  may  be  noted  that  the  Army  Regulations  provide  that — 

"  The  survevinff  officer  must  fully  investigate  matters  submitted  to 
him.  He  will  call  for  all  evidence  attainable,  and  will  not  limit  his 
inquiries  to  proofs  or  statements  presented  by  parties  in  interest. 
He  will  rigidly  scrutinize  the  evidence  *  ♦  ♦  ^nd  will  not 
recommend  the  relief  of  officers  or  soldiers  from  responsibility  unless 
fully  satisfied  that  those  charged  with  the  care  of  property  have  per- 
formed their  whole  duty  in  regard  to  it. 

*  *  4t    .  *  *  4t  * 

"  He  will  ascertain  and  report  facts,  submitting  opinions  and  mak- 
ing recommendations  upon  questions  of  responsibility  which  maj 
anse  through  accident,  mistake,  or  neglect.  For  example,  he  investi- 
gates and  determines  questions  involving  the  character,  amount,  and 
cause  of  dama^  or  deficiency  which  public  j)roperty  may  have  sus- 
tained in  transit,  *  ♦  *  and  reports  the  investigation  made,  his 
opinions  thereon,  and  fixes  responsibility  for  such  damage  or  defi- 
ciency upon  the  proper  party. 

******* 

"  Public  property  that  has  been  in  transit  will  be  carefully  checked 
upon  arrival  at  its  destination  by  the  receiving  quartermaster  with 
the  bill  of  lading  or  manifest  in  order  to  ascertain  whether  the  carrier 
has  fully  carried  out  all  obligations  imposed  upon  him.  (See  Army 
Regulations  of  1910,  pars.  723,  726,  and  732.) " 

It  is  needless  to  add  that  had  these  regulations  been  complied  with, 
there  would  have  been  an  entirely  different  case  now  requiring  con- 
sideration. 
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At  the  present  time  I  see  no  warrant  upon  the  evidence  presented 
for  holding  the  claimant  company  responsible  for  the  value  of  the 
property  which  the  Government  claims  was  not  delivered. 

The  action  of  the  auditor  is  therefore  overruled  and  the  amount 
disallowed  will  be  certified  for  allowance. 

This  will  not,  however,  preclude  the  War  Department  from  setting 
oflf  the  value  of  this  property  against  another  claim  of  the  appellant 
if  evidence  be  produced  to  establish  its  responsibility  therefor. 

The  revision  of  the  auditor's  settlement  referred  to  is  limited  to  the 
items  specified  herein  and  the  right  of  revision  as  to  the  remainder 
of  the  account  is  reserved. 


HSAT    AHD    LXOHT    ALLOWAITCES    OF    OFFICBBS    OCCnPYIHO    aXTABTEBS 

JOIHTLT. 

Where  two  officers,  each  entitled  to  heat  and  light  allowances,  occupy  Jointly 
one  set  of  quarters,  their  allowances  should  be  computed  as  though  each 
officer  occupied  exclusively  one-half  the  number  of  rooms  comprising  said 
set  of  quarters. 

Comptroller  Downey  to  the  Secretary  of  the  Kavy,  October  22,  1913 : 

By  your  indorsement  of  the  15th  instant  my  decision  is  requested 
of  a  question  raised  by  Assistant  Naval  Constructor  Gawne  in  his 
letter  to  you  of  the  29th  ultimo,  as  follows : 

"  1.  Referring  to  the  above-mentioned  Decisions  of  the  Comp- 
troller— references  (a)  and  (b) — relative  to  heat  and  light  allowance 
of  officers  not  occupying  public  quarters,  it  is  requested  that  this 
matter  be  submitted  to  the  Comptroller  for  reconsideration  in  view 
of  the  following  facts: 

"2.  I  occupy  quarters  in  the  Highlands,  Connecticut  Avenue, 
Washington,  D.  C.,  in  common  with  Assistant  Naval  Constructor 
H.  S.  Howard,  U.  S.  N.,  this  hotel  being  heated  and  lighted  by  its 
own  plant  without  separate  meters  for  each  apartment.  In  accord- 
ance with  the  provisions  of  the  Army  appropriation  act  of  March  2, 
1907 — ^reference  (c),  referred  to  in  the  Naval  Regulations  of  1913 — 
reference  (d)  I  therefore  consider  that  I  am  entitled  to  full  allow- 
ance of  heat  and  light  in  accordance  with  my  rank,  namely,  four 
rooms. 

"8.  The  apartment  occupied  jointly  by  Assistant  Naval  Con- 
structor Howard  and  myseli  consists  of  two  living  rooms^  two  bed- 
rooms,  tvfo  halls,  and  a  bathroom.  The  general  storekeeper,  navy 
yard,  Washington,  D.  C.,  states  that  in  as  much  as  the  two  bedrooms 
of  this  apartment  are  the  only  rooms  exclusively  occupied  by  either 
of  us,  that  we  are  each  entitled  to  heat  and  light  allowance  for  one 
room  only — bedroom — although  the  heating  and  lighting  of  all  the 
other  rooms,  including  the  bathroom,  are  actually  paid  for  by  us 
each  month  as  a  part  of  the  rent.  To  illustrate  the  un justness  of  this 
ruling,  if  this  apartment  were  occupied  alone  by  either  one  of  us, 
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that  one  would  be  entitled  to  an  allowance  of  four  rooms  (maximum 
number  allowed  for  rank).  Under  the  present  ruling  all  rooms  ex- 
cept bedrooms  being  occupied  by  two  officers  in  common,  each  officer 
is  construed  as  another  tenant  of  the  hotel  for  those  rooms  occupied 
by  the  two  in  common.  We  are,  therefore,  allowed  no  heat  and  light 
for  these  rooms,  and  the  allowance  for  but  one  room  apiece — ^the  ted- 
room — totaling  an  allowance  to  be  paid  by  the  Government  for  both 
officers  of  two  rooms  only,  whereas  either  would  be  readily  paid  the 
allowance  for  four  rooms  had  we  not  chosen  to  live  together.^' 

The  decisions  upon  which  a  reconsideration  is  requested  are  the 
decisions  of  this  office  holding  that  an  officer  of  the  Army,  Navy,  or 
Marine  Corps  occupying  quarters  other  than  public,  the  fuel  and 
illuminating  supplies  required  for  the  heating  and  lighting  of  which 
can  not  be  definitely  determined,  is  entitled  to  the  allowances  pre- 
scribed in  the  regulations  for  only  the  number  of  rooms  actually 
occupied.  Or,  in  other  words,  that  an  officer's  heat  and  light  allow- 
ance must  be  based  upon  the  number  of  rooms  actually  occupied 
rather  than  upon  the  number  which  his  rank  entitles  him  to  occupy. 

The  decisions  of  this  office  have  been  uniform  on  this  point  since 
April,  1913  (19  Comp.  Dec.,  675;  20  id.,  55,  67,  83;  65  MS.  Comp. 
Dec,  448,  April  23, 1913;  id.,  1081,  May  26,  1913;  id.,  1094,  May  27, 
1913;  66  id.,  471,  July  30,  1913;  20  Comp.  Dec,  153,  Sept.  6,  1913), 
and  for  reasons  stated  in  said  decisions  I  am  convinced  that  the  hold- 
ing on  this  point  is  a  correct  interpretation  of  the  law,  and  it  will  be 
adhered  to. 

However,  the  facts  in  Assistant  Naval  Constructor  Gawne's  case, 
mprcL,  present  a  question  not  previously  considered  by  this  office, 
namely,  as  to  the  basis  on  which  the  heat  and  light  allowances  of 
two  officers  occupying  exclusively  one  entire  apartment  should  be 
computed. 

It  appears  that  the  maximum  number  of  rooms  each  of  the  two 
officers  in  question  was  entitled  to  occupy  as  quarters  was  four.  The 
two  officers  occupied  jointly  four  rooms  (the  halls  and  bathroom  not 
being  regarded  as  rooms — see  20  Comp.  Dec,  83,  Aug.  15,  1913), 
and  if  these  four  rooms  were  occupied  by  the  two  officers  exclusively 
as  their  quarters  their  heat  and  light  alowances  should  be  computed 
upon  the  same  basis  as  if  they  had  each  exclusively  occupied  two 
rooms  as  quarters.  Rooms  exclusively  occupied  by  two  or  more 
officers  entitled  to  heat  and  light  allowances  are  not  "rooms  used 
in  common  with  other  guests,  or  tenants  "  within  the  meaning  of  the 
decisions  of  this  office  of  July  30,  1913  (66  MS.  Comp.  Dec,  471), 
August  15, 1913  (20  Comp.  Dec,  83),  August  18, 1913  (66  MS.  Comp. 
Dec,  742),  and  September  6,  1913  (20  Comp.  Dec,  153). 

The  question  submitted  is  answered  accordingly. 
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TBAYELOrO    EXPENSES    OF    PRESIDENT    OF    BOARD    OF    XANAOERS    OF 
NATIONAL  HOXE  FOR   DISABLED   VOLinfTEER   SOLDIERS. 

Where  an  officer  of  the  Government  is  paid  a  substantial  salary  for  the  per- 
formance of  his  official  duties,  the  major  portion  of  which  can  be  per- 
formed at  a  particular  place  where  an  office  is  provided  for  him  at  the 
expense  of  the  United  States,  said  place  must  be  regarded  as  his  official 
residence  or  station,  and  traveling  and  other  actual  expenses  authorized 
by  law  can  be  allowed  only  when  absent  from  said  station  on  official  busi- 


Deoislon  by  Comptroller  Downey,  October  S4,  1918: 

The  Auditor  for  the  War  Department  has  submitted  for  approval, 
disapproval,  or  modification  his  decision  of  the  9th  instant,  modify- 
ing the  existing  construction  of  a  statute,  as  follows : 

"In  the  examination  of  the  accounts  of  the  treasurer  of  the 
National  Home  for  Disabled  Volunteer  Soldiers  the  question  arises 
as  to  the  right  of  the  president  of  the  board  of  managers  to  reim- 
bursement Tor  the  expenses  of  travel  between  his  home,  in  Greneseo, 
N.  Y.,  and  the  headquarters  of  the  home  at  New  York,  N.  Y. 

"  The  act  of  August  18, 1894  (28  Stat,  412),  provides  as  follows: 

"'That  herafter  no  member  of  the  Board  of  Managers  of  the 
National  Home  for  Disabled  Volunteer  Soldiers  shall  receive  any 
compensation  or  pay  for  any  services  or  duties  connected  with  the 
home;  but  the  traveling  and  other  actual  expenses  of  a  member, 
incurred  while  upon  the  business  of  the  Home,  may  be  reimbursable 
to  such  member:  Promded^  That  the  president  and  secretary  of  the 
Board  of  Managers  may  receive  a  reasonable  compensation  for  their 
services  as  such  officers,  not  exceeding  $4,000  and  $2,000,  respectively, 
per  annum.' 

"  The  particular  question  which  arises  under  this  act  is  whether 
the  travel  of  the  president  of  the  board  of  managers,  who  receives 
a  salary  of  $4,000  per  annum,  can  be  considered  as  travel  on  the 
business  of  the  home  when  such  officer  is  traveling  between  his  place 
of  residence  and  the  general  headquarters  of  the  home.  The  ac- 
counts of  the  treasurer  of  the  home  show  that  reimbursement  has 
hertofore  been  made  for  the  expenses  of  an  average  of  about  three 
round  trips  per  month  made  by  the  president  of  the  home  between 
Geneseo,  N.  Y.,  and  New  York  City.  Reimbursement  for  such  ex- 
penses has  heretofore  been  made  on  the  theory  that  only  a  portion 
of  the  time  of  the  president  of  the  board  of  managers  was  required 
in  transacting  the  necessary  business  of  the  home,  and  that  any 
travel  between  his  place  of  residence  and  the  place  where  his  duties 
were  to  be  performed  was  travel  on  the  business  of  the  home,  within 
the  meaning  of  the  act  above  quoted. 

"  It  appears  to  me,  however,  that  an  officer  who  receives  a  salarv' 
of  $4,000  per  year  for  the  performance  of  certain  duties,  which 
must  be  performed  at  the  headquarters  established  by  the  rules  and 
regulations  of  the  home,  must  be  present  at  those  headquarters  with- 
out other  expense.  This  appears  to  be  in  conformity  with  the  uni- 
form practice  and  the  decisions  relating  to  Government  officials  gen- 
erally, and  I  see  no  reason  why  there  should  be  an  exception  ma<k  in 
this  particular  case.    The  question  presented  is  similar  to  that  of 
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Members  of  Confess  who  are  members  of  the  Industrial  Commis- 
sion, which  was  rally  considered  by  the  Comptroller  of  the  Treas- 
ury in  his  decision  of  December  7,  1898.     (5  Comp.  Dec.,  263.) 

"^  I  am  therefore  of  the  opinion,  and  so  decide,  that  the  expenses  of 
travel  of  the  president  of  the  Board  of  Managers  of  the  National 
Home  for  Disabled  Volunteer  Soldiers  between  his  place  of  residence 
and  the  official  headauarters  of  the  home  is  not  travel  on  business 
of  the  home  within  tne  meaning  of  the  act  of  August  18,  1894  (28 
Stat.,  412),  and  that  reimbursement  for  such  expenses  is  not  author- 
ized to  be  paid  out  of  any  appropriation  for  the  support  of  the  Na- 
tional Home  for  Disabled  Volunteer  Soldiers." 

The  identical  question  now  raised  by  the  auditor  was  before  this 
office  in  August,  1910,  and  it  was  then  held  that  payment  was  author- 
ized of  the  expenses  incurred  by  the  president  of  the  board  of  mana- 
gers in  traveling  between  Geneseo,  N.  Y.,  his  place  of  residence, 
and  New  York  City,  the  headquarters  of  the  National  Home  for  Dis- 
abled Volunteer  Soldiers.     (17  Comp.  Dec.,  105). 

The  act  of  Congress  which  first  provided  for  a  home  for  disabled 
volunteer  soldiers  was  the  act  of  March  3, 1865.  ( 13  Stat,  509.)  Said 
act  was  amended  and  virtually  superseded  by  the  act  of  March  21, 
1866  (14  Stat.,  10),  the  first  three  sections  of  which,  with  subsequent 
minor  amendments,  were  carried  into  the  Revised  Statutes  as  follows : 

"  Sec.  4825.  The  President,  Secretary  of  War,  Chief  Justice,  and 
such  other  persons  as  have  been  or  from  time  to  time  may  be  asso- 
ciated with  them,  shall  constitute  a  board  of  managers  of  an  estab- 
lishment for  the  care  and  relief  of  the  disabled  volunteers  of  the 
United  States  Army,  to  be  known  by  the  name  and  style  of  'The 
National  Home  for  Disabled  Volunteer  Soldiers,'  and  have  perpetual 
succession,  with  powers  to  take,  hold,  and  convey  real  and  personal 
property,  establish  a  common  Seal,  and  to  sue  and  be  sued  in  courts  of 
law  and  equity ;  and  to  make  by-laws,  rules,  and  regulations,  not  in- 
consistent with  law,  for  carrying  on  the  business  and  government  of 
the  home,  and  to  afl^  penalties  thereto. 

"Sec.  4826.  Nine  managers  of  the  National  Home  for  Disabled 
Volunteers  shall  be  electeafrom  time  to  time,  as  vacancies  occur,  by 
joint  resolution  of  Congress.  They  shall  all  be  citizens  of  the  United 
States,  and  all  residents  of  States  which  furnished  organized  bodies 
of  soldiers  to  aid  in  suppressing  the  rebellion  commenced  in  eighteen 
hundred  and  sixty-one ;  and  no  two  of  them  shall  be  residents  of  the 
same  State,  and  no  person  who  gave  aid  or  countenance  to  the  re- 
bellion shall  ever  be  eligible.  The  term  of  office  of  these  nianagers 
shall  be  for  six  years,  and  until  a  successor  is  elected. 

"  Sec.  4827.  The  twelve  managers  of  the  National  Home  for  Dis- 
abled Volunteer  Soldiers  shall  elect  from  their  own  number  a 'presi- 
dent, who  shall  be  the  chief  executive  officer  of  the  board,  two  vice 
presidents,  and  a  secretary.  Seven  of  the  board,  of  whom  the  presi- 
dent or  one  of  the  vice  presidents  shall  be  one,  shall  form  a  quorum 
for  the  transaction  of  business  at  any  meeting  of  the  board. 

"  Sec.  4828.  No  member  of  the  board  of  managers  of  the  national 
home  shall  receive  any  compensation  as  such  member.  But  the  trav- 
eling and  other  actual  expenses  of  a  member  incurred  while  upon  the 
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business  of  the  home  may  be  paid,  and  any  member  of  the  board. ha v- 
injg  other  duties  connected  with  the  home  may  receive  a  reasonable 
compensation  therefor,  to  be  determined  by  the  board." 

The  number  of  elective  members  of  the  board  of  managers  was  in- 
creased to  10  by  the  act  of  March  2,  1887  (24  Stat.,  444),  and  to 
11  by  the  act  of  March  3,  1891  (26  Stat,  1117). 

It  will  be  observed  that  section  4828,  supra^  provides  that  "  any 
member  of  the  board  having  other  duties  connected  with  the  home 
may  receive  a  reasonable  compensation  therefor,  to  be  determined  by 
the  boardP  This  provision  was  superseded  by  the  provision  of  the 
act  of  August  18,  1894,  quoted  by  the  auditor,  supra^  which  makes 
no  change  in  the  provision  for  traveling  and  other  actual  expenses 
incurred  while  upon  the  business  of  the  home,  but  provides  that  the 
president  and  secretary  of  the  board  may  receive  a  reasonable  com- 
pensation for  their  services  as  such  officers,  not  exceeding  $4,000  and 
$2,000,  respectively,  per  annum,  and  that  no  other  member  of  the 
board  shall  receive  any  compensation  or  pay  for  any  services  or  duties 
connected  with  the  home. 

The  board  of  managers  has  seen  fit  to  allow  the  president  the  maxi- 
mum compensation  authorized  by  law,  to  wit,  $4,000  per  annum,  and 
his  duties  as  set  forth  in  regulations  of  the  National  Home  for  Dis- 
abled Volunteer  Soldiers,  published  July  1,  1910,  are  as  follows: 

"■  18.  The  president  will,  when  present,  preside  at  all  meetings  of 
the  board.  He  will  approve  all  contracts  and,  under  the  direction 
or  sanction  of  the  board,  sign  all  deeds  of  the  establishment  and  affix 
the  conunon  seal  thereto. 

"  19.  The  president  will,  subject  to  the  supervision  of  the  board, 
direct  all  investments,  and,  in  accordance  with  the  laws  of  the  United 
States,  designate  all  depositories  of  the  moneys  of  the  home  and 
supervise  and  regulate  all  disbursements  made  and  duties  performed 
by  the  general  treasurer.  He  will  also,  subject  only  to  the  supervi- 
sion of  the  board  of  managers,  direct  the  administrative  examination 
of  the  accounts  relating  to  the  expenditure  of  all  public  moneys  ap- 
propriated for  the  support  and  maintenance  of  the  home,  as  pro- 
vided by  the  sundry  civil  act  of  March  3,  1901,  and  in  conformity 
with  section  22  of  the  act  of  July  31,  1894,  and  make  such  rules  and 
regulations  as  may  be  necessary  to  govern  the  same.  He  will,  as 
provided  by  law,  transmit  such  accounts  to  the  proper  accounting 
officers  of  the  Treasury,  accompanied  by  a  statement  of  such  adminis- 
trative audit. 

"  20.  The  president  will,  on  or  before  the  beginning  of  each  fiscal 
year,  under  the  provisions  of  the  act  of  Congress  approved  March  «3, 
1905,  make  an  allotment  of  the  funds  appropriated  oy  Congress  for 
conting^ent  expenses  and  other  general  purposes  for  the  support  of 
the  national  home. 

"  21.  The  president  will  have  the  general  care  and  superintendence 
of  the  several  branches  of  the  home  and  their  members;  of  their 
health,  supplies,  comfort,  and  condition ;  and  for  this  purpose  shall 
have  the  supervision  of  all  officers  of  the  establishment,  and  when 
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the  board  is  not  in  session  he  may,  in  all  matters  which  in  his  opinion 
require  immediate  or  early  action,  in  the  interests  of  the  home,  exer- 
cise any  of  the  powers  intrusted  by  law  or  regulations  to  the  board 
of  managers,  reporting  his  action  to  the  board  at  its  next  meeting.'' 

The  branch  homes,  10  in  number,  are  located  at  different  places 
throughout  the  United  States  from  Maine  to  California,  and,  as  they 
are  all  under  the  general  care  and  superintendence  of  the  president, 
who  is  required  by  the  regulations,  supra^  to  approve  all  contracts 
and  to  supervise  and  regulate  all  disbursements  made  and  duties 
performed  by  the  general  treasurer,  it  is  necessary  that  he  have  an 
established  office  or  headquarters  at  which  to  perform  such  duties. 
Such  office  or  headquarters  has  been  established  at  New  York  City, 
and  Congress  annually  makes  an  appropriation  for  ''  clerical  services 
for  the  oifices  of  the  president^  general  treasurer,  and  inspector  gen- 
eral and  chief  surgeon"  (act  Aug,  24,  1912,  37  Stat.,  452;  sundry 
civil  act  of  June  23,  1913,  public,  No.  3,  p.  44).  These  offices  having 
been  established  by  the  board  of  managers  and  recognized  and  appro- 
priated for  by  Congress,  I  think  New  York  City  must  be  regarded  as 
the  official  residence  or  station  of  the  president;  and  the  rule  is 
well  established  that  an  officer  of  the  United  States  who  elects  to 
maintain  his  domicile  or  private  residence  at  a  place  other  than  at 
his  duty  station  or  official  residence  is  not  entitled  to  reimbursement 
for  expenses  occurred  in  traveling  between  his  home  and  his  office. 

If  his  home  at  Geneseo,  N.  Y.,  or  wherever  he  might  choose  to 
make  it,  could  be  regarded  as  his  official  residence  or  station,  then 
he  would,  imder  the  law,  supra^  be  entitled  to  reimbursement  for 
traveling  and  other  actual  expenses  whenever  absent  therefrom  upon 
the  business  of  the  home.  And  as  it  appears  from  the  regulations 
above  quoted  that  the  major  portion  of  his  duties  can  be,  and  should 
be,  performed  at  his  offices  in  New  York  City,  it  would  be  possible 
for  him  to  spend  practically  all  of  his  time  in  New  York,  returning 
to  his  home  for  only  a  few  days  out  of  each  month,  or  to  establish 
a  residence  near  enough  to  New  York  to  make  daily  trips  from  his 
home  to  his  offices.  In  either  such  case  he  would  have  to  be  regarded 
as  on  the  business  of  the  home,  and  therefore  entitled  to  reimburse- 
ment for  actual  expenses  practically  all  of  the  time.  The  unreason- 
ableness of  such  a  construction  is  apparent. 

It  must  therefore  be  held  that  the  president  of  the  board  of  man- 
agers of  the  National  Home  for  Disabled  Volunteer  Soldiers  is 
entitled  to  reimbursement  for  traveling  and  other  actual  expenses 
only  when  absent  from  New  York  City,  the  established  headquar- 
ters, upon  the  business  of  the  home,  and  to  this  effect  the  auditor's 
decision  is  approved. 

In  so  far  as  the  decision  of  this  office  of  August  13, 1910  (17  Comp. 
Dec.,  105),  is  in  conflict  with  the  views  herein  expressed,  said  deci- 
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sion  is  hereby  overruled.  But  in  view  of  the  former  holding  on  this 
question  this  decision  shall  apply  only  to  future  payments  and  not  to 
those  heretofore  made. 


INCBEASE  IN  COXPEITSATION  PAYABLE  FBOM  LUXP-SUK  APPBOPBIATION. 

Where  the  rate  of  compensation  for  a  position  was  fixed  during  the  preceding 
fiscal  year,  the  payment  from  a  current  lump-sum  appropriation  of  a  higher 
rate  of  compensation  for  the  same  position  is  prohibited  by  section  7  of 
the  act  of  August  26,  1912,  as  amended  (37  Stat,  790),  unless  there  is  a 
substantial  change  in  the  character  of  the  service  to  be  rendered  therein. 

The  application  of  this  statute  is  not  to  the  individual,  and  if  an  Individual 
employee  is  paid  a  compensation  which  is  less  than  that  generally  paid  dur- 
ing the  preceding  fiscal  year  for  the  same  or  practically  the  same  service, 
an  Increase  in  his  compensation  is  not  prohibited  by  the  statute. 

ComptroUer  Downey  to  the  Secretary  of  the  Treasury,  October  85,  191S: 

I  have  received,  through  Assistant  Secretary  Newton,  your  sub- 
mission of  the  22d  instant,  as  follows: 

"  By  direction  of  the  Secretary,  I  have  the  honor  to  invite  your 
attention  to  the  fact  that  the  legislative,  executive,  and  judicial  ap- 
propriation act  approved  March  4,  1913,  contains  the  following  lan- 
guage: 

" '  That  no  part  of  any  money  contained  herein  or  hereafter  appro- 
priated in  lump  sum  shall  be  available  for  the  payment  of  personal 
services  at  a  rate  of  compensation  in  excess  of  that  paid  for  the  same 
or  similar  services  during  the  preceding  fiscal  year;  nor  shall  any 

Eerson  employed  at  a  specific  salary  be  hereafter  transferred  and 
ereafter  paid  from  a  lump-sum  appropriation  a  rate  of  compensa- 
tion greater  than  such  specific  salary,  and  the  heads  of  departments 
shall  cause  this  provision  to  be  enforced :  Provided^  That  this  section 
shall  not  apply  to  mechanics,  artisans,  their  helpers  and  assistants, 
laborers,  or  any  other  employees  whose  duties  are  of  similar  char- 
acter and  required  in  carrying  on  the  various  manufacturing  or  con- 
structing operations  of  the  Government.' 

"  The  employees  in  the  custodian  service  in  the  various  public 
buildings  under  the  control  of  this  department  are  paid  from  the 
lump-sum  appropriation  'Operating  lorce  for  public  buildings,' 
sundrv  civil  act  approved  June  23,  1913. 

"  Will  you  please  advise  me  whether,  in  view  of  the  language  in  the 
first-named  act,  the  salary  of  an  employee  in  the  custodian  service 
can  be  increased  to  a  higher  rate  than  paid  in  the  same  position  and 
place  in  1913? 

"Also  whether  an  employee  at  one  place  receiving  $660  per  year 
in  1913,  can  be  increased  to  $720  per  year^  provided  the  services  re- 
quired by  his  position  are  the  same  or  similar  to  those  performed  by 
employees  in  other  public  buildings,  who  during  the  previous  fiscal 
year  (1913)  were  compensated  therefor  at  the  higher  rate  of  pay  men- 
tioned." 

I  am  informed  that  the  compensation  of  positions  under  custodians 
of  public  buildings  is  fixed  by  the  Secretary  of  the  Treasury,  upon 
the  application  of  the  custodian,  and  without  reference  to  inciunbents. 
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The  compensation  is  fixed  for  the  places  and  not  for  the  persons  who 
may  be  appointed  to  or  hold  the  places. 

Unless  there  is  a  substantial  change  in  the  character  of  the  service 
to  be  rendered  therein,  the  rate  of  compensation  fixed  during  the 
fiscal  year  1913  for  any  one  of  these  places  may  not  lawfully  be  in- 
creased and  paid  from  this  lump-sum  appropriation  for  the  fiscal 
year  1914.  (Decision  of  September  22,  1913,  to  Secretary  of  the 
Treasury;  Public  Health  Service.) 

With  particular  reference  to  the  last  paragraph  of  your  submission, 
it  may  be  said  that  as  the  application  of  the  statute  is  not  to  the  in- 
dividual, it  follows  that  if  an  individual  employee  is  paid  a  given 
compensation  which  is  less  than  that  generally  paid  during  the  pre- 
ceding fiscal  year  to  other  employees  who  rendered  the  same  or  prac- 
tically the  same  service,  an  increase  in  his  compensation  is  not  pro- 
hibited because  he,  individually,  received  the  lesser  compensation  dur- 
ing the  preceding  year. 


]ai.£AOE  OH  CHAJTOE  OF  STATION  WHILE  ON  LEAVE  07  ABSENCE. 

trnder  the  act  of  June  12,  1906  (34  Stat.,  246),  an  officer  of  the  Army  whose 
regiment  changed  station  under  orders  while  he  was  on  a  leave  of  absence 
at  a  place  more  distant  from  the  new  station  of  the  regiment  than  from 
the  old  to  the  new  station,  became  entitled  to  mileage,  on  joining  the  regi- 
ment at  the  new  station,  for  a  distance  equal  to  that  from  the  old  to  the  new 
station  of  the  regiment 

Decision  hy  ComptroUer  Downey,  Noyember  1,  1913: 

Frederick  W.  Fuger  appealed  October  28, 1913,  from  the  action  of 
the  Auditor  for  the  War  Department  in  settlement  No.  217083,  dated 
October  15,  1913.  He  claimed  difference  in  mileage  between  New 
York,  N.  Y.,  and  San  Antonio,  Tex.,  and  Fort  Leavenworth,  Kans., 
and  San  Antonio,  Tex.,  as  captain  of  the  Thirteenth  United  States 
Infantry. 

The  auditor  disallowed  the  claim  because  under  the  law  and  regu- 
lations the  oflicer  was  only  entitled  to  mileage  from  Fort  Leaven- 
worth, Kans.,  to  San  Antonio,  Tex.,  which  he  received. 

The  statement  of  facts  is  set  out  in  claimant's  appeal  as  follows : 

"  In  March,  1911,  I  was  on  leave  of  absence  in  New  York  City, 
when  I  received  telegraphic  orders  revoking  my  leave  and  directing 
me  to  join,  ray  regiment,  the  Thirteenth  Infantry,  without  delay,  as 
it  was  ordered  to  Fort  Sam  Houston,  Tex.  My  station  had  been 
Fort  Leavenworth,  Kans.,  and  I  joined  there  immediately,  March 
11, 1911.  Finding  that  my  regiment  had  left  on  the  9th,  I  proceeded 
to  Fort  Sam  Houston,  Tex.,  joining  there  March  13,  1911.  I  drew 
mileage  from  Fort  Leavenworth,  Kans.,  to  Fort  Sam  Houston,  Tex., 
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The  mileage  law  of  June  12,  1906  (34  Stat,  246,  247),  the  law  in 
force  now  and  at  the  time  of  the  travel  in  question,  contains  the  fol- 
lowing provision : 

"  That  when  the  station  of  an  oflScer  is  changed  while  he  is  on  leave 
of  absence  he  will  on  joining  the  new  station  be  entitled  to  mileage 
for  the  distance  to  the  new  station  from  the  place  where  he  received 
the  order  directing  the  change,  provided  the  distance  be  no  greater 
than  from  the  old  to  the  new  station ;  but  if  the  distance  be  greater, 
he  will  be  entitled  to  mileage  for  a  distance  equal  to  that  from  the 
old  to  the  new  station  only    *    *     *." 

The  regulations  made  by  the  War  Department  in  pursuance  of  said 
statute  are  in  conformity  therewith.  The  above  statute  is  determina- 
tive of  claimant's  right  to  mileage  upon  the  statement  of  facts  set  out 
by  him.  His  station  was  where  his  regiment  was.  His  regiment 
moved  under  orders  from  Fort  Leavenworth,  Kans.,  to  San  Antonio, 
Tex.  The  latter  place  became  his  new  station.  In  going  there  from 
his  leave  of  absence  he  traveled  a  greater  distance  than  from  the  old 
station  at  Fort  Leavenworth  to  the  new  station  at  San  Antonio ;  but 
under  the  provision  supra  of  the  act  of  June  12, 1906,  he  was  entitled 
to  mileage  for  a  distance  equal  to  that  from  the  old  to  the  new  station 
only. 

The  action  of  the  auditor  in  disallowing  the  claim  is  affirmed,  and 
a  certificate  of  no  differences  will  issue. 


WHEN  LEAVES   OF  ABSENCE   WITH  PAT  AUTHOBIZEB   BT  THE   ACT   OF 
FEBBXTAKT  1,  1901,  XAT  FIBST  BE  OBANTED. 

Leaves  of  absence  with  pay  aUowed  navy  yard  and  certain  other  per  diem  em- 
ployees by  the  act  of  February  1,  1901  (31  Stat,  746),  for  the  first  year 
of  service  are  earned  only  after  12  consecutive  months  of  service  and 
may  be  granted  in  the  second  year  of  service.  . 

Decision  by  Comptroller  Downey,  November  S,  19 IS: 

Charles  L.  Fitzpatrick,  late  helper  general,  navy  yard,  Washing- 
ton, D.  C,  applied  October  29,  1913,  for  a  revision  of  settlement 
by  the  Auditor  for  the  Navy  Department,  No.  123699,  dated  October 
23,  1913,  wherein  he  was  disallowed  his  claim  for  leave  with  pay 
under  the  act  of  February  1,  1901  (31  Stat,  746). 

The  auditor  disallowed  the  claim  because — 

"  The  accounting  officer  of  the  navy  yard  at  Washington,  D.  C., 
states  that  claimant  was  employed  September  11,  1912,  and  was 
discharged  at  his  own  request  on  September  4,  1913. 

"The  Comptroller  of  the  Treasury  in  his  decision  of  June  8, 
1910,  says :  '  The  15  days'  leave  of  absence  with  full  pay  granted  by 
the  act  of  February  1,  1901,  shall  not  be  granted  until  an  employee 
has  completed  one  year  of  actual  service.' 

"  Claimant  did  not  serve  one  year  and  is  not  entitled  to  any  leave 
with  pay." 
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The  first  proviso  in  the  act  of  February  1,  1901,  granting  leaves 
of  absence  with  pay  to  certain  per  diem  employees  is  as  follows : 

^^  Provided^  That  it  shall  be  lawful  to  allow  pro  rata  leave  only 
to  those  serving  12  consecutive  months  or  more;     *    *    *." 

It  was  held  in  the  decision  referred  to  by  the  auditor  (16  Comp. 
Dec.,  788) ,  that  under  this  provision  the  employees  must  have  served 
12  consecutive  months  or  more  before  becoming  entitled  to  15  days' 
leave  of  absence  with  pay,  and  this  decision  followed  others  to  the 
same  effect.     (See  15  Comp.  Dec,  493,  655;  16  id.,  379.) 

The  appellant  did  not  serve  12  consecutive  months.  He  entered 
the  service  September  11,  1912,  and  was  discharged  at  his  own  re- 
quest September  5,  1913.  The  leave  with  pay  does  not  become  due 
until  the  expiration  of  12  months  of  service  and  therefore  must  be 
granted  in  the  second  service  year.  The  appellant  was  not  in  the 
service  to  the  end  of  the  12  months  and  could  not  have  been  granted 
the  leave  in  the  second  service  year.  The  act  does  not  allow  pay 
for  leave  not  granted.    (10  Comp.  Dec.,  15.) 

The  auditor's  disallowance  is  correct  and  is  afiirmed.  A  certificate 
will  be  issued  accordingly. 


APPROVAL  OF  REaUIgmOHS  AGAINST  HALP-AHD-HAIF  APPROPRIATIONS 
BY  COXiaSglONERS  OF  DISTRICT. 

Requisitions  against  appropriations  made  from  Government  and  District  reve- 
nues on  the  half-and-half  basis  and  for  expenditure  under  the  direction  of 
the  Secretary  of  War  need  not  be  approved  by  the  Commissioners  of  the 
District. 

Procedure  recommended  for  bookkeeping  purposes.    See  opinion. 

ComptroUer  Downey  to  the  Secretary  of  the  Treasury,  November  8,  1913: 

I  have  your  reference  of  October  27,  1913,  requesting  my  advices 
upon  the  matter  of  the  communication  of  the  Secretary  of  War  trans- 
mitting requisitions  of  the  Engineer  officer  of  the  Army  in  charge  of 
public  buildings  and  grounds  in  the  District  of  Columbia  for  funds 
under  the  following  appropriations : 

"  Improvement  and  care  of  public  grounds,  District  of  Columbia." 
"  Lighting  public  grounds,  District  of  Columbia." 
"  Salaries  of  employees,  public  buildings  and  grounds." 
"  Maintenance  of  highway  bridge  across  Potomac  River,  District  of 
Columbia." 

The  first  three  appropriations  were  made  for  the  Engineer  Depart- 
ment by  the  sundry  civil  act  of  June  23,  1913  (Public,  No.  3,  p.  33), 
and  the  last-named  appropriation  was  made  among  the  appropria- 
tions for  the  expenses  of  the  District  of  Columbia  March  4,  1913  (37 
Stat,  948). 
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In  each  the  sums  appropriated  are  to  be  paid  one-half  from  the 
revenues  of  the  District  of  Columbia  and  the  other  half  from  the 
Treasury  of  the  United  States. 

The  requisitions  have  been  approved  by  the  Secretary  of  War  and 
one  of  the  questions  on  which  it  appears  my  views  are  desired  is 
whether  they  should  also  have  the  approval  of  the  Commissioners  of 
the  District  of  Columbia. 

The  matter  of  approving  requisitions  in  so  far  as  it  concerns  ad- 
vancing funds  to  disbursing  officers  is  not  one  within  the  jurisdiction 
of  this  office.    (See  sees.  11  and  12,  act  July  31, 1894 ;  28  Stat,  209.) 

But  with  that  question  is  also  involved  the  question  as  to  the  dis- 
bursing of  the  half  of  these  funds  drawn  from  the  District's  revenues 
and  the  auditing  of  the  accounts  of  such  disbursements.  In  another 
way,  viz,  when  the  warrants  drawn  upon  such  requisitions  without 
the  approval  of  the  commissioners  thereon  reach  the  Comptroller  for 
signature,  the  question  will  be  presented,  and  therefore  it  would  seem 
better  to  consider  all  features  of  the  situation  presented,  the  question 
of  the  approval  of  the  requisition  by  the  commissioners  being  re- 
garded as  an  incident  to  the  questions  properly  before  this  office. 

The  commissioners  have  heretofore  approved  such  requisitions,  but 
now  question  the  propriety  of  the  procedure  by  which  the  funds  are 
made  available  for  the  reason  the  expenditures  are  made  through  an 
agency  not  under  the  control  of  the  commissioners  and  the  accounts 
for  the  expenditures  are  not  audited  by  the  auditor  for  the  District 
of  Columbia;  and  the  commissioners  state  it  Ls  their  opinion  that 
under  the  provisions  of  the  acts  of  June  llj  1878  (20  Stat,  105), 
July  1,  1882  (22  Stat,  144),  June  30,  1898  (30  Stat,  526),  the  funds 
should  be  drawn  by  the  commissioners  and  expended  and  expenditures 
audited  through  the  disbursing  and  accounting  officers  of  the  District. 

The  provisions  of  these  statutes  are  as  follows : 

"All  taxes  collected  shall  be  paid  into  the  Treasury  of  the  United 
States,  and  the  same,  as  well  as  the  appropriations  to  be  made  by 
Congress  as  aforesaid,  shall  be  disbursed  for  the  expenses  of  said 
District,  on  itemized  vouchers,  which  shall  have  been  audited  and 
approved  by  the  auditor  for  the  District  of  Columbia,  certified  by 
said  commissioners,  or  a  majority  of  them;  ♦  *  ♦"  (20  Stat, 
105.) 

"  That  hereafter  all  moneys  appropriated  for  the  expenses  of  the 
government  of  the  District  of  Columbia,  together  with  all  revenues 
of  the  District  of  Columbia  from  taxes  or  otherwise,  shall  be  de- 
posited in  the  Treasury  of  the  United  States  as  required  by  the  pro- 
visions of  section  four  of  an  act  approved  June  eleventh,  eighteen 
hundred  and  seventy-eight,  and  shall  he  dratrn  therefrom  only  on 
requisition  of  the  C oinmissioners  of  the  District  of  Columbia  (ex- 
cept that  the  moneys  appropriated  for  interest  and  the  sinlring  fund 
shall  be  drawn  therefrom  only  on  the  requisition  of  the  Treasury  of 
the  United  States),  such  requisitions  specifying  the  appropriation 
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upon  which  the  .same  is  drawn;  and  in  no  case  shall  such  appro- 
priation be  exceeded  either  in  requisition  or  expenditures;  and^  the 
accounts  for  all  dwbursenients  of  the  comrmssioners  of  said  District 
shall  be  made  monthly  to  the  accounting  officers  of  the  Treasury  hy 
the  auditor  of  the  District  of  Columbia,  on  vouchers  certified  by 
the  commissioners,  as  now  required  by  law."     (22  Stat.,  144.) 

"  That  hereafter  aU  accourUs  for  the  disbursement  of  appropria- 
tions made  either  from  the  revenues  of  the  District  of  Columbia  or 
jointly  from  the  revenues  of  the  United  States  and  the  District  of 
Columbia  shall  be  audited  by  the  auditor  of  the  District  of  Column 
hia  before  being  transmitted  to  the  accountmg  officers  of  the  Treas- 
ury, unless  otherwise  specifically  provided  in  the  law  making  such 
appropriations:  Promded,  That  this  provision  shall  not  apply  to 
disbursements  on  account  of  the  court  of  appeals  and  the  Supreme 
Court  of  the  District  of  Columbia,  and  for  interest  and  sinking  fund 
on  the  funded  debt  of  the  District  of  Columbia,  which  disburse- 
ments shall  continue  to  be  audited  as  heretofore  provided  by  law." 
(30  Stat,  526.) 

The  first  two  provisions  concern  disbursements  for  the  expenses 
of  the  District.  The  last  provision  requires  that  all  accounts  for 
disbursement  of  appropriations  made  jointly  from  the  revenues  of 
the  United  States  and  the  District  of  Columbia  shall  be  audited  by 
the  auditor  of  the  District  of  Columbia  "  unless  otherwise  specifically 
provided  in  the  law  making  such  appropriations." 

The  jurisdiction  of  the  Engineer  Department  of  the  Army  over 
public  buildings  and  grounds  in  the  District  of  Columbia  arises  un- 
der the  following  provisions  of  the  Revised  Statutes : 

"  Sec.  1797.  The  Chief  of  Engineers  shall  have  charge  of  the 
public  buildings  and  grounds  in  the  District  of  Columbia,  under 
such  regulations  as  may  be  prescribed  by  the  President  through  the 
War  E^partment,  except  those  buildings  and  grounds  which  are 
otherwise  provided  for  by  law. 

"  Sec.  1798.  *  *  *  and  all  appropriations  which  have  been  or 
may  be  hereafter  made  for  repairs  or  improvements  of  the  public 
buildings  and  grounds  in  the  District  of  Columbia,  and  now  in 
charge  of  the  Chief  of  Engineers,  shall  be  expended  under  the  direc- 
tion of  the  Secretary  of  War." 

"Sec.  1800.  The  Chief  of  Engineers  shall  have  the  immediate 
superintendence  of  the  Washin^on  Aqueduct,  together  with  all 
rights,  appurtenances,  and  fixtures  connected  with  the  same  and  be- 
longing to  the  United  States,  and  of  all  other  public  works  and  im- 
provements in  the  District  of  Columbia  in  which  the  Government  has 
an  interest,  and  which  are  not  otherwise  specially  provided  for  by 
law." 

"Sbc,  1802.  All  moneys  appropriated  or  hereafter  appropriated 
for  the  Washington  Aqueduct,  and  for  the  other  public  works  in  the 
District  of  Columbia,  not  otherwise  expressly  provided  for  by  law, 
shall  be  expended  under  the  direction  of  the  Secretary  of  War." 

The  specific  authority  in  these  provisions  is  that  appropriations 
for  public  buildings  and  grounds  under  the  jurisdiction  of  the  Engi- 
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neer  Department  shall  be  expended  under  the  direction  of  the  Sec- 
retary of  War.  In  connection  therewith  must  be  considered  the  pro- 
visions of  the  Dockery  Act  of  1894  (28  Stat.,  206),  that  the  Auditor 
for  the  War  Department  shall  receive  and  examine  "all  accounts 
relating  to  *  *  *  public  buildings  and  grounds  under  the  Chief 
of  Engineers."  That  auditor  has  heretofore  made  settlement  of  such 
accounts  and  not  the  Auditor  for  the  State  and  Other  Departments, 
as  would  be  the  case  if  they  were  accounts  of  the  District  of  Colum- 
bia under  the  control  of  the  commissioners.  (See  1  Comp.  Dec.,  23; 
MS.  Comp.  Dec,  Dec.  18,  1911,  to  the  Auditor  for  the  State  and 
Other  Departments.) 

So,  too,  the  act  of  June  11,  1878  (20  Stat.,  104),  directed  the  Com- 
missioners of  the  District  to  submit  to  the  Secretary  of  the  Treasury 
the  expenses  of  the  Washington  Aqueduct  and  its  appurtenances,  but 
it  was  in  connection  with  the  annual  estimates  for  the  District  only, 
as  appears  from  the  further  provision  that  nothing  therein  contained 
should  be  construed  as  transferring  from  the  United  States  authori- 
ties "  any  of  the  public  works  within  the  District  of  Columbia  now 
in  the  control  or  supervision  of  said  authorities." 

The  Highway  Bridge  over  the  Potomac  was  at  that  time  a  public 
work  under  the  jurisdiction  of  the  Engineer  Department  of  the 
Army,  and  the  new  structure  since  erected  under  authority  of  the 
acts  of  February  12,  1901  (31  Stat,  772),  and  of  July  1,  1902  (32 
Stat.,  598),  was  required  to  be  constructed  under  the  direction  of  the 
Secretary  of  War,  and  has  been  continuously  under  his  jurisdiction. 

The  authority  of  the  Secretary  of  War  clearly  appears  from  the 
statutory  provisions  referred  to;  and  if  the  other  statutory  pro- 
visions!— the  acts  of  1878,  1882,  and  1898,  supra — were  construed  as 
requiring  that  there  be  an  approval  by  the  Commissioners  of  the  Dis- 
trict of  the  requisitions  and  of  the  expenditures  of  the  Engineer  De- 
partment under  these  appropriations,  it  would  practically  take  from 
the  Secretary  of  War  the  authority  granted  Iby  the  Revised  Statues, 
supra^  and  place  the  Engineer  Department  of  the  Army,  in  the  exer- 
cise of  these  fimctions,  under  the  control  of  the  commissioners. 

There  can  be  no  question,  in  the  first  place,  about  the  right  of 
Congress,  in  making  these  appropriations,  to  provide  that  they  shall 
be  payable  one-half  out  of  the  funds  of  the  United  States  and  one- 
half  out  of  the  revenues  of  the  District. 

There  is  no  question  raised  and  in  fact  there  can  be  no  question  as 
to  the  particular  authorities  within  whose  jurisdiction  Congress  has 
placed  the  expenditure  of  these  appropriations. 

Since  the  Secretary  of  War  has  no  jurisdiction  over  the  disbursing 
or  accounting  officers  of  the  District  proper  it  may  well  be  ques- 
tioned how  it  would  be  possible  for  him  to  administer  such  appro- 
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priations  if  for  payment  of  one-half  of  the  obligations  incurred  he 
must  depend  upon  the  ^ood  offices  of  the  District  authorities. 

And  if  it  could  be  true  that  one-half  of  such  expenditures  must 
be  audited  by  the  auditor  for  the  District  as  expenditures  of  the 
District  proper,  then  it  would  necessarily  follow  that  the  final  audit 
of  one  half  of  such  expenditures  must  be  by  the  Auditor  for  the 
State  and  Other  Departments  while  the  other  half  were  being  audited 
by  the  Auditor  for  the  War  Department.  Such  an  anomalous 
condition  can  hardly  have  been  contemplated  and  such  a  construc- 
tion of  existing  laws  as  would  bring  about  such  a  condition  is  not 
required. 

However,  I  am  inclined  to  suggest  that  the  position  assumed  by 
the  District  Commissioners  in  the  matter  can  hardly  be  subject  to 
criticism  since  the  question,  so  far  as  they  are  concerned,  arises  on 
their  requested  approval  of  requisitions  and  since  it  is  but  reason- 
able that  they  should  be  disinclined  to  participate  in  the  withdrawal 
of  funds  over  the  expenditure  of  which  and  the  accounting  for  which 
they  have  no  control.  Their  relief  from  this  undesirable  situation 
may  be  found  in  the  holding  that  their  approval  of  requisitions  of 
the  kind  in  question  is  not  necessary. 

But  this  situation  leads  appropriately  to  another  suggestion,  viz, 
that  such  legislation  ought  to  be  had  by  Congress  as  would  clear  up 
and  clearly  define  all  questions  of  authority  over  such  appropria- 
tions and,  speaking  generally,  such  legislation  as  would  relieve  the 
District  authorities  of  responsibility  on  account  of  the  disbursement 
of  any  and  all  funds  disbursed  otherwise  than  through  the  disburs- 
ing officers  of  the  District  proper. 

Another  question  pertinent  for  consideration  herein  is  one  of 
procedure.  It  will  be  plainly  apparent  that  when  a  requisition  is 
made  for  funds  one-half  of  which  are  to  be  charged  by  the  Treasurer 
to  District  revenues,  the  District  authorities  should  have  informa- 
tion of  the  transaction  for  bookkeeping  purposes.  To  this  end  my 
recommendation  is  that  when  a  requisition  of  the  kind  in  question 
has  been  approved  by  the  Secretary  of  War  it  be  at  once  sent  to  the 
auditor  for  the  District,  not  for  approval  by  the  commissioners  but 
simply  for  proper  bookkeeping  entry  by  the  auditor,  and  that  the 
auditor,  over  his  signature,  write  or  stamp  thereon  the  word  •*  En- 
tered "  or  "  Noted  "  or  some  other  appropriate  word  indicating  that 
the  requisition  has  been  in  his  hands  for  the  purpose  stated. 

This  procedure  would  possibly  serve  another  good  purpose.  If 
by  any  possibility  the  requisition  transmitted  contemplated  the  use 
of  District  funds  for  an  unauthorized  purpose,  the  District  authori-. 
ties  would  have  an  opportunity  to  present  their  objections  to  the 
granting  of  the  requisition  and  their  reasons  therefor  before  the 
final  approval  of  the  requisition  and  the  issuance  of  the  warrant. 
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Concluding,  upon  the  legal  propositions  presented,  I  am  of  the 
opinion  that  the  clear  provisions  of  the  Revised  Statutes,  suprcu, 
must  prevail,  and  that  it  is  necessary  to  a  proper  exercise  of  the 
authority  there  granted,  and  to  comply  with  the  act  of  1894  respect- 
ing the  settlement  of  the  Engineer  accounts,  that  the  Secretary  of 
War  approve  the  requisitions  of  the  Engineer  Department  for  funds 
under  these  appropriations  and  also  approve  the  expenditures  made 
therefrom  the  same  as  under  other  appropriations  under  his  control, 
and  that  the  approval  of  the  commissioners  is  not  a  condition  upon  the 
exercise  of  the  authority  of  the  Secretary  of  War,  and  hence  unneces- 
sary as  an  authority  to  honor  the  requisitions.  A  contrary  conclu- 
sion would  be  tantamount  to  considering  the  said  provisions  of  the 
Revised  Statutes,  and  of  the  act  of  1894,  as  repealed  by  the  other 
acts.    I  find  nothing  in  those  acts  to  compel  such  a  conclusion. 


EXTRA  CDKFEirSATIDK. 

Where  a  position  Is  created,  and  its  rate  of  compensation  fixed  solely  by  an 
employment  which  is  personal  to  the  Incumbent,  the  duties  of  which  could 
not  devolve  upon  nor  the  compensation  accrue  to  any  other  person,  the  per- 
son who  holds  such  position  is  not  an  officer  or  other  person  whose  salary, 
pay,  or  emoluments  are  fixed  by  law  or  regulation  within  the  meaning  of 
section  1765,  Revised  Statutes. 

Decision  by  Comptroller  Downey,  November  8,  191^: 

The  Auditor  for  the  State  and  Other  Departments  has  submitted 
for  approval,  disapproval,  or  modification  his  decision  of  October 
16,  1913,  as  follows: 

"  I  have  before  me  for  settlement  in  the  account  of  L.  White 
Busbey,  special  disbursing  officer,  Department  of  State,  appropria- 
tion '  Waterways  treaty,  United  States  and  Great  Britain,'  for  the 
quarter  ended  June  30,  1913,  a  voucher  presented  by  A.  J.  Mc- 
Laughlin^  director  of  field  work  for  International  Joint  Commis- 
sion, for  reimbursement  of  money  expended  on  account  of  said  com- 
mission, one-half  payable  by  Canada  and  one-half  payable  by  the 
United  States,  which  voucher  includes  a  subvoucher  for  $4.95  paid 
to  W.  H.  Smith  for  stenographic  services  on  joint  account,  one-naif 
($2.47)  having  been  paid  by  Canada,  and  one-half  ($2.47)  con- 
stituting the  part  of  the  subvoucher  that  is  claimed  for  reimburse- 
ment by  the  United  States.  (For  the  appropriation,  see  p.  57  of 
the  appropriations  digest  for  1913.) 

"  Mr.  Smith  is  a  regular  employee  of  the  American  section  of  the 
commission,  receiving  compensation  at  the  rate  of  $2,250  per  an- 
num, all  of  which  is  pavable  by  the  United  States.  The  United 
States  is  also  made  liable  by  the  appropriation  '  for  the  one-half 
of  all  reasonable  and  necessary  joint  expenses  of  the  International 
Joint  Commission  *  *  *.'  Although  Mr.  Smith's  salary  and  the 
one-half  of  the  expenses  of  the  joint  commission  payable  by  the 
United  States  are  provided  for  out  of  the  same  appropriation,  the 
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nature  of  the  two  services  are  so  distinct  that  Mr.  Smith  could  not  be 
called  upon  to  perform  stenographic  work  for  the  joint  commission 
as  part  of  his  official  duties,  and  I  hold  that  in  being  paid  for  such 
stenographic  work  he  would  not  be  receiving  extra  or  additional 
compensation  in  the  meaning  of  the  statutes  prohibiting  the  same." 

In  response  to  a  request  from  this  office  the  State  Department  has 
furnished  the  following  statement  relative  to  this  matter: 

"  In  reply  to  your  inquiry  of  October  20,  in  connection  with  the 
employment  of  W.  H.  Smith,  a  regular  employee  of  the  American 
section  of  the  International  Waterways  Commission,  by  the  Inter- 
national Joint  Commission  under  the  appropriation  'Waterways 
treaty,  United  States  and  Great  Britain,'  you  are  advised  that  the 
regular  position  held  by  Mr.  Smith  with  the  American  section  of  the 
commission  is  not  one  with  duties  and  compensation  fixed  by  law  or 
by  regulations.  His  compensation  is  paid  n'om  the  above-mentioned 
appropriation,  which  is  a  lump-sum  appropriation,  and  the  rate  of 
pay  was  fixed  by  the  commissioners  on  tne  part  of  the  United  States 
with  the  approval  of  the  Secretary  of  State. 

"  The  rate  of  compensation  paid  to  Mr.  Smith  for  the  stenographic 
services  in  question  is  not  fixed  by  regulations." 

Coming  in  response  to  a  specific  inquiry  from  this  office  as  to 
whether  the  regular  position  held  by  Mr.  Smith  "  is  one  with  duties 
and  compensation  fixed  by  law,  or  by  regulation,  which  duties  and 
compensation  would  devolve  upon,  and  accrue  to,  any  other  incum- 
bent of  the  place,  or  is  a  mere  personal  employment  resting  upon 
the  appointment  given  to  him,"  this  statement  is  understood  to  mean 
that  there  was  no  regulation  or  order  fixing  the  compensation  of  this 
place,  its  creation  and  rate  of  compensation  resting  entirely  upon 
the  employment  given  to  Mr.  Smith  personally. 

The  statutes  regulating  the  payment  of  extra  or  additional  com- 
pensation are  1763,  1764,  and  1765  of  the  Revised  Statutes,  and  sec- 
tion 2  of  the  act  of  July  31,  1894  (28  Stat,  205). 

Section  1763,  Revised  Statutes,  and  the  act  of  1894  do  not  apply 
to  this  case  because  Mr.  Smith's  annual  compensation  was  less  than 
$2,500.  Section  1765,  Revised  Statutes,  does  not  apply  because  Mr. 
Smith  is  not  an  officer  or  other  person  "  whose  salary,  pay,  or  emolu- 
ments are  fixed  by  law  or  regulation."  Section  1764,  Revised  Stat- 
tutes,  applies  only  to  clerks  in  the  executive  departments — "  that 
large  class  of  clerks  who  are  specially  recognized  by  statute  and 
whose  compensation  and  duties  are  specially  marked  out."  {Lcun- 
dram  v.  United  States,  16  Ct.  Qs.,  74,  83.) 

The  auditor's  conclusion  that  this  payment  to  Mr.  Smith  for  steno- 
graphic services  is  not  prohibited  by  these  statutes  is  approved.  The 
reason  given  by  him  for  this  conclusion  is  not  in  line  with  recent 
rulings  of  this  office  and  is  therefore  not  approved.  (Decision  of 
October  16,  1913,  to  disbursing  clerk.  Interstate  Commerce  Commis- 
sion; decision  of  October  14,  1913,  on  appeal  No.  23038,  disbursing 
clerk,  Department  of  Justice.) 
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REIXBU&SEKEirT  TO  AS  OFFICEB  OF  THE  ARMY  V0&  STATED  MI8CEL- 

LAJTEOUS  EXPENSES. 

An  officer  of  the  Army  traveling  abroad  in  a  mileage  status  is  not  entitled  to 
reimbursement  of  amounts  expended  for  i)assi)orts,  transfer  of  baggage, 
tips  or  gratuities. 

The  appropriation  "  Contingencies  of  the  Army  "  does  not  authorize  the  enter- 
tainment of  foreign  Army  officers  at  the  expense  of  the  United  States. 

Beeision  by  Comptroller  Downey,  November  4,  1918: 

Maj.  J.  McI.  Carter,  United  States  Cavalry,  appealed  September 
23,  1913,  from  so  much  of  the  action  of  the  Auditor  for  the  War 
Department  in  settlement  No.  28649,  dated  September  6,  1913,  of 
his  special  disbursing  accounts  as  acting  quartermaster  wherein  the 
auditor  refused  to  give  credit  and  disallowed  items  aggregating 
$352.23.  The  items  disallowed  and  the  amount  of  each  is  tabulated 
as  follows: 

Fees  for  passports,  registering  and  vlsSing  of  same $10. 19 

Transfer  of  baggage  to  and  from  steamer  in  Hoboken  and  New  York 9. 20 

Tips  to  orderlies  and  horse  holders  at  different  places  in  Europe 36. 49 

Tips  and  gratuities  to  hotel  employees,  attendants,  etc.,  in  different  coun- 
tries in  Europe 273.60 

Entertainment  of  French  Army  officers,  etc 22.  75 

Total   expenditures 352.  23 

Paragraph  11  of  Special  Orders,  No.  211,  War  Department,  Sep- 
tember 7,  1912,  reads: 

"  11.  A  board  of  officers,  to  consist  of  Brig.  Gen.  Edward  J.  Mc- 
Clernand,  United  States  Army;  Col.  James  Parker,  Eleventh  Cav- 
alry; Lieut.  Col.  Joseph  T.  Dickman,  Cavalry;  Maj.  Jesse  McI. 
Carter,  General  Staff  Corps,  is  appointed  to  meet  in  this  city  at  the 
call  of  the  senior  member  of  the  board  for  the  purpose  of  considering 
the  organization,  role,  training,  and  leading  of  cavalry. 

"  The  board  will  report  to  flie  Chief  of  Staff  for  instructions. 

"  The  travel  directed  is  necessary  in  the  military  service." 

By  paragraph  16  of  Special  Orders,  No.  216,  War  Department, 
September  13,  1912,  Maj.  Carter  was  appointed  an  acting  quarter- 
master on  duty  as  a  member  of  the  board.  The  order  is  not  on  file 
with  the  papers  of  the  account,  but  it  appears  from  Other  papers 
that  between  September  16  and  December  31,  1912,  the  members  of 
said  board  traveled  to  and  from  Washington  via  the  following 
places :  New  York,  Bremen,  Berlin,  St.  Petersburg,  Moscow,  Venice, 
Home,  Paris,  Alencon,  London,  Liverpool,  and  New  York. 

The  four  officers  were  paid  mileage  aggregating  $1,985.14,  and, 
besides,  they  were  paid  actual  expenses  for  sea  travel  from  New  York 
to  Bremen,  Germany,  and  from  Liverpool,  England,  to  New  York. 
The  mileage  paid  was  at  the  rate  of  7  cents  per  mile  for  the  land 
travel  performed  by  him  to  and  from  the  places  designated  in  their 
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orders  for  the  performance  of  temporary  duty,  from  which  it  appears 
that  the  members  of  .said  board  were  in  a-  mileage  status  during  all 
the  time  they  were  away  from  their  regular  stations. 

The  auditor  disallowed  the  expenditures  above  set  out  upon  the 
ground  that  all  except  the  entertainment  of  French  Army  officers 
must  be  classed  as  a  part  of  the  expenses  of  travel,  and  as  such  are 
included  in  the  mileage  allowance  to  which  the  officers  were  entitled 
and  which  they  were  paid. 

The  mileage  law  in  force  at  the  time  of  the  travel  in  question  was 
the  act  of  June  12,  1906  (34  Stat,  246),  which,  so  far  as  material, 
provides : 

"  For  mileage  to  officers  and  contract  surgeons  when  authorized  by 
law,  $450,000:  Provided^  That  hereafter  omcers,  active  and  retired, 
when  traveling  under  competent  orders  without  troops,  *  *  * 
shall  be  paid  7  cents  per  mile  and  no  more;  distances  to  b«  computed 
and  mileage  to  be  paid  over  the  shortest  usually  traveled  routes,  with 
deductions  as  hereinafter  provided;  *  *  *:  And  provided  fvr- 
ther^  That  for  all  sea  travel  actual  expenses  only  shall  be  paid  to 
officers  *  *  *  when  traveling  on  duty  under  competent  orders, 
with  or  without  troops,  and  the  amount  so  paid  shall  not  include  any 
shore  expenses  at  port  of  embarkation  or  debarkation    *     *    *." 

The  act  of  August  24,  1912  (37  Stat,  569),  making  appropriation 
for  the  support  of  the  Army  for  the  fiscal  year  1913,  contains  the 
following  provision : 

"  Contingencies  of  the  Army :  For  all  contingent  expenses  of  the 
Army  not  otherwise  provided  for,  and  embracing  all  branches  of  the 
military  service,  including  the  office  of  the  Chief  of  Staff,  to  be  ex- 
pended under  the  immediate  orders  of  the  Secretary  of  War,  $25,000." 

As  regards  the  item  of  fees  paid  for  passports,  such  item  is  re- 
garded as  coming  within  the  mileage  allowance  of  the  officers  con- 
cerned. 

In  18  Comp.  Dec,  567,  it  was  held  that  a  consular  officer  was  not 
entitled  to  be  reimbursed  a  fee  of  $1  paid  by  him  for  a  passport,  his 
rights  in  that  respect  being  confined  to  his  compensation  and  mileage 
allowance.    The  principle  of  said  decision  is  applicable  here. 

The  transfer  of  baggage  to  and  from  steamer  in  Hoboken  and  New 
York  is  included  in  the  officer's  mileage  allowance  and  its  payment 
from  "  Contingencies  of  the  Army  "  is  unauthorized.  Similar  items 
were  involved  in  the  decision  of  this  office  of  January  13,  1913  (64 
MS.  Comp.  Dec.,  262),  and  the  question  of  allowing  credit  for  same 
was  decided  adversely  to  the  claim  of  the  disbursing  quartermaster. 
(See  also  61  MS.  Comp.  Dec,  1566,  dated  June  25, 1912.) 

As  respects  the  item  of  tips  and  gratuities  to  orderlies,  horse  hold- 
ers, hotel  employees,  attendants,  etc,  in  the  different  countries  of 
Europe  visited,  said  items  were  also  involved  in  the  decision  of  Jan- 
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uary  13,  1913,  referred  to  above.    In  said  decision  it  was  said  and 
held: 

"  In  his  settlement  of  the  accounts  of  Capt.  Hanna,  the  auditor 
has  ffiven  credit  for  certain  tips  or  gratuities  to  soldiers,  servants, 
and  functionaries  assigned  by  the  local  authorities  to  attendance  upon 
the  officers,  thus  making  a  distinction  between  such  tips  or  gratuities 
and  other  tips  or  gratuities,  such  as  those  paid  at  hotels,  for  handling 
baggage,  etc  I  fail  to  see  any  good  ground  for  such  distinction. 
They  must  all  be  classed  as  a  part  of  the  expenses  of  travel  and  as 
such  included  in  the  mileage  paid  officers." 

These  items  will  be  disallowed  in  the  present  account  in  accord- 
ance with  said  decision. 

As  respects  the  amount  paid  for  entertainment  of  French  Army 
officers,  etc.,  the  accounting  officers  of  the  Treasury  have  uniformly 
held  that  the  appropriation  "  Contingencies  of  the  Army  "  was  only 
available  to  meet  such  expenses  as  the  law  required  to  be  incurred, 
and  for  the  payment  of  which  no  other  appropriation  made  specific 
or  general  provision. 

Second  Comptroller  Gilkeson  decided,  February  17,  1893,  that — 

"  The  appropriatiMi  '  Contingencies  of  the  Army,'  although  it  is 
to  be  expended  under  the  immediate  orders  of  the  Secretary  of  War, 
can  be  used  only  to  pay  expenses  incurred  in  the  military  service, 
which  expenses  must  appear  to  be  necessary  and  appropriate  in  order 
to  the  performance  of  duties  required  by  law  of  the  military  estab- 
lishment." (See  Dig.  2d  Comp.  Dec.,  vol.  4,  sec.  85;  see  also  16  Op. 
Att.  Gen.,  412;  15  MS.  Comp.  Dec,  88,  Oct.  6, 1900;  17  id.,  281,  Apr. 
11,  1901;  7  Comp.  Dec,  31,  July  27,  1909;  9  id.,  59,  Aug.  5,  1902; 
10  id.,  755,  May  3,  1904  j  also  53  MS.  Comp.  Dec,  107,  dated  Apr.  7, 
1910.) 

I  know  of  no  provision  of  law  or  appropriation  relating  to  the 
Army  which  authorizes  the  military  authorities  to  entertain  French 
Army  officers  at  the  expense  of  the  United  States,  and  I  am  of 
opinion,  therefore,  that  the  expense  in  question  is  not  a  proper  charge 
against  the  appropriation  "  Contingencies  of  the  Army."  I  know 
of  no  other  appropriation  under  the  control  of  the  War  Department 
which  is  available  for  the  expense  in  question. 

Upon  the  facts  appearing  all  of  the  above  expenditures  must  be 
disallowed,  either  because  they  are  included  in  the  mileage  allowance 
paid  the  officers  or  else  that  they  are  not  authorized  by  law  or 
appropriation.  The  auditor's  action  is  affirmed,  and  a  certificate  of 
no  differences  will  issue. 

Revision  is  limited  to  the  items  of  which  revision  is  requested,  and 
the  right  of  revision  as  to  the  remainder  of  the  account  is  reserved. 
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8EC0VD  SHLI8TKEHT  PEBIOD  OF  ENLISTED  MEN  OP  KAEUTE  CORPS  RE- 
EHLISTING  APTER  OVER  THREE  KONTHS. 

A.n  enlisted  man  of  the  Marine  Corps,  who  was  honorably  discharged  prior  to 
expiration  of  first  enlistment  after  a  service  of  over  three  years,  and  who 
after  over  three  months  reenlisted,  entered  a  second  enlistment  period  at 
the  ^piration  of  three  years  of  service  in  first  enlistment,  continued  therein 
until  discharge,  and  on  reenlistment  returned  to  the  beginning  of  a  second 
enlistment  period. 

Comptroller  Downey  to  Xaj.  William  C.  Powell,  assistant  paymaster,  United 
States  Karine  Corps,  November  6,  1918: 

The  Secretary  of  the  Navy,  on  the  18th  ultimo,  forwarded  to  this 
office  your  letter  of  the  6th  ultimo,  asking  whether  the  present  enlist- 
ment of  Private  Joseph  F.  Lowney,  United  States  Marine  Corps,  is 
his  second  enlistment ;  and,  if  so,  the  date  he  became  entitled  to  sec- 
ond-enlistment pay. 

From  the  facts  you  submit  it  appears  that  Private  Lowney  first 
enlisted  June  2,  1908,  in  the  Marine  Corps,  and  served  until  August 
19,  1911,  when  he  was  hjonorably  discharged,  upon  report  of  a 
medical  survey,  for  disease  or  injury  in  the  line  of  duty;  that  he 
reenlisted  June  2,  1913,  and  is  now  serving  in  that  enlistment. 

As  an  enlisted  man  of  the  Marine  Corps  his  pay  upon  reenlistment 
is  the  same  as  that  provided  for  an  enlisted  man  of  the  same  grade  in 
the  Infantry  of  the  Army. 

The  act  of  May  11,  1908  (35  Stat,  10.9),  fixes  the  initial  monthly 
pay  of  a  private  of  Infantry  of  the  Army  at  $15,  and  further 
provides: 

"  That  hereafter  any  soldier  honorably  discharged  at  the  termina- 
tion of  an  enlistment  period  who  reenlists  within  three  months 
thereafter  shall  be  entitled  to  continuous-service  pay  as  herein  pro- 
vided, which  shall  be  in  addition  to  the  initial  pay  provided  for  in 
this  act,  and  shall  be  as  follows,  namely :  *  *  *  For  those  whose 
initial  pay  as  provided  for  herein  is  fifteen  *  *  *  dollars,  an 
increase  of  three  dollars  monthly  pay  for  and  during  the  second 
*  *  *  enlistments  *  *  *:  Provided^  That  hereafter  any  sol- 
dier honorably  discharged  at  the  termination  of  his  first  or  any 
succeeding  enlistment  period  who  reenlists  after  the  expiration  of 
three  months  shall  be  regarded  as  in  his  second  enlistment  ^  *  *  * 
but  any  soldier  who  receives  an  honorable  discharge  for  the  conven- 
ience of  the  Government  after  having  ser\'ed  more  than  half  of  his 
enlistment  shall  be  considered  as  having  served  an  enlistment  period 
within  the  meaning  of  this  act    *    *    *." 

If  it  be  found  that  Private  Lowney  is  serving  in  his  second  enlist- 
ment you  ask  that  it  be  made  clear  whether  it  is  by  virtue  of  the 
provision  in  the  act  that  a  reenlistment  after  three  months  of  a 
soldier  honorably  discharged  at  the  termination  of  a  first  enlist- 
ment shall  be  regarded  as  his  second  enlistment.  Private  Lowney's 
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discharge  having  occurred  prior  to  the  expiration  of  his  four-year 
term  of  enlistment,  or  by  virtue  of  the  provision  that  a  discharge  for 
the  convenience  of  the  Government  after  a  service  of  more  than 
half  of  an  enlistment  shall  be  considered  as  an  enlistment  period, 
his  discharge  having  occurred  after  he  had  served  more  than  half  of 
his  four-year  term  of  enlistment,  and  because  of  disease  or  injury 
in  the  line  of  duty. 

You  are  advised  that  an  "  enlistment  period  "  in  the  Marine  Corps, 
within  the  meaning  of  this  statute,  has  been  construed  to  consist 
of  each  three  years  of  continuous  service,  without  regard  to  discharge 
and  reenlistment.  (15  Comp.  Dec.,  79;  18  id.,  714;  MS.  Ck)mp.  Dec., 
to  Secretary  of  the  Navy,  Sept.  4, 1913.) 

Private  Lowney's  second  "  enlisment  period  "  therefore  began  im- 
mediately after  the  termination  of  the  first  three  years  of  service, 
June  2, 1911,  and  on  that  date  he  became  entitled  to  second-enlistment 
pay,  $18  per  month,  and  continued  to  be  entitled  thereto  to  and  in- 
cluding August  19,  1911,  date  of  discharge. 

Over  three  months  having  elapsed  between  his  discharge  and  reen- 
listment, and  his  service  therefore  not  having  been  continuous, 
upon  reenlistment  he  lost  the  credit  for  the  time  served  in  the  second 
enlistment  period  prior  to  discharge  of  August  19,  1911,  and  by 
virtue  of  the  first  provision  of  the  act  referred  to  by  you — 

"That  hereafter  any  soldier  honorablr  discharged  at  the  termina- 
tion of  his  first  or  any  succeeding  enlfstment  period  who  reenlists 
after  the  expiration  of  three  months  shall  be  regarded  as  in  his 
second  enlistment  •    *    *    * " — 

entered  on  reenlistment  at  the  beginning  of  a  second-enlistment 
period. 

He  is  still  serving  in  his  second-enlistment  period  and  therefore 
entitled  to  second-enlistment  pay. 

The  question  of  whether  his  discharge  of  August  19,  1911,  was  for 
the  convenience  of  the  Government,  within  the  meaning  of  the  second 
provision  of  the  act  referred  to  by  you,  does  not  arise  and  is  not 
determined. 


TRANSPORTATION— BOOKS  A8  HOXrSEHOLB  OOOBS. 

The  rate  of  transportation  for  household  goods  is  applicable  to,  and  should  be 
applied  to,  books  when  shipped  with  such  goods. 

Beoision  by  Comptroller  Bowney,  November  6,  1913: 

The  Baltimore  &  Ohio  Railroad  Co.  applied  October  22,  1913,  for 
a  revision  of  the  action  of  the  Auditor  for  the  War  Department  in 
disallowing  $10.49  by  settlement  No.  19513,  dated  September  15, 
1913. 
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The  company  claimed  $56.09  for  transportation  in  August,  1912, 
per  bill  of  lading  No.  12,  from  Highlands,  N.  J.,  to  Washington, 
D.  C,  of  1  horse  and  105  pieces,  10,588  pounds,  of  the  personal  prop- 
erty of  an  Army  officer  changing  station.  The  personal  property, 
besides  the  horse,  consisted  of  various  articles  of  household  goods, 
including  furniture,  bedding,  clothing,  harness,  saddle,  etc.,  and 
1,095  pounds  of  professional  books  apparently  loaded  in  one  car. 

The  auditor  allowed  for  the  service  as  a  minimum  carload  of 
12,000  pounds  as  provided  for  "  Household  goods,  emigrants'  mov- 
ables, and  secondhand  furniture,"  with  which  may  be  included 
secondhand  vehicles,  and  live  stock  not  exceeding  five  head  to 
each  car. 

The  company  contends  that  the  professional  books  were  not  prop- 
erly included  in  the  articles  entitled  to  the  car-load  rating  and  that 
payment  therefor  should  be  made  in  addition  to  the  payment  for  a 
car  load  for  the  remainder  of  the  shipment,  basing  the  said  claim  on 
a  decision  of  this  office  dated  January  14,  1908  (44  MS.  Comp.  Dec., 
208),  in  which  it  was  held  that — 

"  The  professional  books  of  an  officer  are  separate  and  distinct  from 
his  household  goods.  They  can  readily  be  segregated  from  articles 
ordinarily  known  and  recognized  as  household  goods,  and  in  any  such 
shipment  the  rates  applicable  to  each  class  should  apply." 

This  idea  of  segregating  the  professional  books  of  an  Army  officer 
and  treating  them  as  separate  and  distinct  from  household  goods 
probably  originated  from  the  fact  that  War  Department  regulations 
in  prescribing  the  change  of  station  allowance  of  household  goods 
and  personal  effects  of  an  officer  of  the  Army  which  would  be  trans- 
ported for  him  by  the  Government  excluded  therefrom  professional 
books,  including  standard  works  of  fiction,  authorizing  such  books  as 
are  owned  by  the  officer,  without  limitation,  to  be  transported  at 
Government  expense. 

But  such  authorization  could  not  change  the  nature  of  the  ship- 
ment in  any  manner  pertaining  to  or  affecting  the  transportation 
charges.  Such  a  shipment  is  an  entirety  as  far  as  the  transportation 
company  is  concerned,  and  any  segregation  thereof  for  said  purpose 
must  be  in  accordance  with  the  general  rule  applicable  to  shipments 
of  like  character  made  by  private  individuals  and  is  not  affected  by 
any  segregation  for  administrative  purposes  which  considers  the 
officer's  relation  to  the  Government,  and  is  wholly  independent  of  the 
relations  between  the  Government  and  the  transportation  company. 

The  term  "  household  goods  "  as  used  in  railroad  classifications  ap- 
pear to  include  all  the  personal  effects  of  a  householder  embracing 
all  those  articles  which  are  reasonable  and  appropriate  for  the  main- 
tenance and  pleasure  of  a  home.     In  carload  shipments  it  is  ex- 
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pressly  provided  that  live  stock  and  secondhand  vehicles  may  be  in- 
cluded. These  latter  articles  do  not  seem  to  be  contemplated  for 
inclusion  in  the  term  ^'  household  goods  '^  where  the  shipment  is  less 
than  a  carload.  It  appears  in  some  cases  that  paintings,  silverware, 
bric-a-brac,  etc.,  of  value^  are  not  accepted  for  transportation  at  the 
rate  applicable  for  household  goods,  and  would  therefore  not  be  con- 
sidered as  ''  household  goods,''  in  determining  transportation  charges. 

There  appears  to  be  no  authority  whatever  to  exclude  books  when 
shipped  with  other  household  effects  from  the  rating  for  household 
goods,  whether  in  carload  or  less  than  carload  lots.  That  a  rating 
is  given  for  books  is  no  argument  whatever  f(^  segregating  them 
from  other  household  goods,  for  a  rating  is  given  for  furniture,  bed- 
ding, and  all  the  various  articles,  which  may  be,  and  are,,  comprised 
in  the  term  "  household  goods." 

It  would  appear  that  all  the  items  which  may  with  propriety  and 
by  usage  be  included  in  the  term  "  household  goods  "  which  are  in- 
cluded in  one  shipment  on  one  bill  of  lading  should  be  treated  as  an 
entirety  as  household  goods. 

There  appears  to  be  no  better  reason  why  the  books  of  an  Army 
officer  when  so  shipped  should  be  segregated  and  a  different  rate 
applied  thereto  than  any  of  the  other  items  of  household  goods.  The 
articles  embraced  in  the  shipment  under  consideration  appear  to  be 
properly  included  in  the  carload  shipment  of  household  goods,  etc., 
and  the  carload  rate  allowed  therefor  by  the  auditor  appears  to  be 
correct.    His  action  is  therefore  affirmed. 


APPROPRIATION  07  SPECIPIC  ST71C  TO  PAY  CERTIFIED  CLAIK. 

The  appropriation  of  a  specific  sum  to  pay  a  claim  certified  by  an  auditor  and 
reported  to  Congress  by  the  Secretary  of  the  Treasury  under  the  provisions 
of  section  2  of  the  act  of  July  7,  1884  (23  Stat.,  254),  is  an  adjudication  of 
the  claim  by  Ck)ngres8 ;  and  the  accounting  officers  of  the  Treasury  have  no 
Jurisdiction  to  revise  such  adjudication,  either  before  or  after  payment, 
or  thereafter  to  reconsider  or  reexamine  the  claim,  even  though  patent 
errors  were  made  in  the  auditor's  settlement  upon  which  the  appropriation 
was  based. 

Comptroller  Downey  to  the  Auditor  for  the  Navy  Department,  November  6,  1913: 
I  hafe  your  letter  of  the  31st  ultimo  transmitting  for  such  acticHi 
as  may  be  deemed  proper  your  settlement  No.  5835,  dated  May  17, 
1913,  in  the  case  of  James  J.  Manning,  lieutenant  (junior  grade). 
United  States  Navy. 

By  said  settlement  you  allowed  Lieut.  Manning  the  sum  of  $341.81 
as  difference  between  the  pay  of  a  lieutenant  (junior  grade)  and 
the  pay  of  an  ensign  for  the  period  from  September  13,  1911,  to 
June  30,  1912.     But  there  being  no  appropriation  available  from 
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which  to  pay  the  amount  thus  found  due,  the  claim  was  reported  to 
CcMigress  by  the  Secretary  of  the  Treasury  (H.  Doc.  No.  157,  63d 
Cong.,  1st  sess.,  p.  8)  in  acordance  with  section  two  of  the  act  of 
July  7, 1884  (23  Stat.,  254),  which  provides: 

"  *  *  *  That  the  Secretary  of  the  Treasury  shall,  at  the  com- 
mencement of  each  session  of  Congress,  report  the  amount  due  each 
claimant  whose  claim  has  been  allowed  in  whole  or  in  part  to  the 
Speaker  of  the  House  of  Representatives  and  the  Presiding  Officer  of 
the  Senate,  who  shall  lay  the  same  before  their  respective  Houses  for 
consideration." 

By  the  urgent  deficiency  act  of  October  22,  1913  (Public,  No.  32, 
p.  26),  Congress  made  a  specific  appropriation  for  the  payment  to 
the  said  James  J.  Manning  of  the  exact  amount  found  due  in  your 
settlement,  supra. 

You  now  suggest  that,  under  principles  announced  in  a  recent 
decision  of  this  office,  the  amount  allowed  in  said  settlement  and 
appropriated  for  by  Congress  is  in  excess  of  the  amount  actually  due 
on  the  claim  in  question. 

This  office  has  uniformly  held  that  the  appropriation  of  a  specific 
sum  for  the  payment  of  a  claim  reported  to  Congress  by  the  Secre- 
tary of  the  Treasury,  as  in  this  case,  is  the  adjudication  of  said  claim 
by  Congress,  and  that  such  adjudication  is  binding  and  conclusive 
on  the  accounting  officers  and  deprives  them  of  any  further  jurisdic- 
tion in  the  matter  of  all  items  considered  under  said  claim.  (2  Comp. 
Dec.,  629;  3  U.,  362;  5  id.,  72;  8  id.,  207;  9  id.,  467,  482;  16  id.,  847; 
18  id.,  985;  53  MS.  Comp.  Dec.,  754,  May  12, 1910;  66  id.,  1315,  Sept. 
22, 1913.)  In  this  connection  see  also  Umted  States  v.  Jordan  (113 
U.  S.,  418),  United  States  v.  Price  (116  U.  S.,  43),  and  United  States 
V.  Lomsville  (169  U.  S.,  249). 

In  the  case  of  United  States  v.  Louisville,  just  cited,  the  accounting 
officers  of  the  Treasury  had  adjudicated  a  claim,  made  an  allowance 
thereon,  and  the  amount  allowed  had  been  reported  to  Congress  by 
the  Secretary  of  the  Treasury,  and  Congress,  in  a  deficiency  appro- 
priation act,  had  appropriated  a  specific  sum  to  pay  said  claim. 
Thereafter  the  accounting  officers  concluded  that  an  erroneous  amount 
had  been  allowed,  and  they  endeavored  to  reopen  the  settlement  for 
the  purpose  of  making  certain  deductions.  But  in  holding  that  they 
were  without  jurisdiction  to  do  so  the  court  said: 

«♦  ♦  *  "When  the  decision  of  these  officials  waS  by  the  Secre- 
tary of  the  Treasury  reported  to  Congress  and  an  appropriation 
made  by  tJiat  body  *  •  *  of  the  specific  sum  mentioned  in  the 
report,  with  directions  to  pay  the  amount  thus  appropriated  to  the 
city  of  Louisville,  the  time  for  examination  had  passed,  and  it  was  - 
the  duty  of  the  proper  officers  of  the  Government  to  pay  the  money 
as  directed  by  the  statute. 

•  *«••♦* 
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"The  act  of  1891  (the  deficiency  appropriation  act)  was  in  the 
nature  of  a  judgment,  final  in  its  character,  and  subject  to  no  appeal, 
and  the  duties  of  the  officers  of  the  Government  thereafter  charged 
with  the  payment  of  the  moneys  appropriated  by  that  act  were  not 
discretionary,  and  were  limited  to  the  clerical  functions  of  making 
payment  as  directed  by  the  act." 

I  have  no  further  jurisdiction  in  the  matter  referred  to  in  your 
letter. 


TSAK8P0ETATI0K— CLAIK  FOB  ADDITIONAL  COKPENSATION  AT  IN- 

C&EASED  RATE. 

The  claim  for  an  additional  allowance  for  transportation  services  based  on  a 
rate  in  excess  of  that  heretofore  claimed  and  allowed  is  an  ori^nal  claim 
over  which  the  Comptroller  has  no  Jurisdiction  until  the  auditor  shall  have 
acted  thereon. 

Deoision  by  Comptroller  Downey,  November  6,  1918: 

The  Philadelphia  &  Reading  Railway  Co.  applied  October  24, 1912, 
for  a  revision  of  the  action  of  the  Auditor  for  the  Navy  Department 
in  settlement  No.  6653,  dated  June  28,  1913,  in  allowing  second-class 
rate  for  the  transportation  of  5  crates  brass  valves,  665  pounds,  from 
Mare  Island,  Cal.,  to  Philadelphia,  Pa.,  instead  of  the  first-class  rate 
which  it  is  now  contended  is  the  correct  rate. 

It  appears  that  the  company  claimed  for  said  service  $21.61  on  the 
basis  of  the  second-class  through  rate  of  $3.25,  but  made  no  deduc- 
tion therefrom  on  account  of  land  grant.  The  auditor  allowed  for 
the  service  the  rate  and  amount  claimed  except  a  deduction  on  ac- 
count of  land  grant  of  $5.68,  which  latter  amount  was  disallowed. 

Except  for  said  land-grant  deduction  the  auditor  allowed  the  exact 
amount  claimed.  In  allowing  the  second-class  rate  claimed  he  did 
not  consider  the  claimant's  right  to  any  higher  rate. 

In  a  decision  of  this  office  dated  January  7,  1902  (20  MS.  Comp. 
Dec.,  47),  the  then  Comptroller  said: 

^^The  auditor  has  allowed  the  exact  amount  claimed  and  has  not 
passed  upon  the  claimant's  right  to  any  further  allowance.  I  have 
therefore  no  jurisdiction  to  consider  the  claim  for  any  compensation 
in  excess  of  the  amount  claimed  and  allowed.  To  do  so  would  be 
to  assume  original  jurisdiction  to  settle  a  claim  which  has  never  been 
passed  upon  by  the  auditor." 

In  a  case  similar  to  the  one  now  under  consideration  it  was  held,  in 
a  decision  dated  January  9,  1902  (20  MS.  Comp.  Dec.,  71;  Digest, 
p.  30),  that: 

"Where  in  the  settlement  of  an  account  for  transportation  the 
auditor  made  an  allowance  in  accordance  with  the  rate  claimed,  the 
Comptroller  of  the  Treasury  is  not  authorized  upon  revision  of  the 
account  to  make  an  additional  allowance  based  upon  a  higher  rate." 
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The  foregoing  decisions  appear  to  have  been  uniformly  followed  in 
this  office  since  that  time,  and  I  see  no  reason  for  reversing  the  same. 

The  claim  for  the  difference  between  the  first-class  rate  now  con- 
tended for  and  the  second-class  rate  allowed  is  therefore  an  original 
claim,  to  be  settled  by  the  auditor  and  over  which  I  have  no  jurisdic- 
tion until  the  auditor  has  acted  thereon. 

The  application  for  revision  is  therefore  dismissed. 


DEPOSITS  FOR  COST  OF  WORK  IN  CONNECTION  WITH  KINEEAL  SURVEYS. 

Paragraph  91  of  Mining  Begulations  and  acts  of  CJongress  bearing  thereon 
construed. 

Applicability  of  deposits  thereunder  to  expense  of  preparing  district  mining 
sheets  considered  and  determined. 

Raising  of  special  appropriation  under  act  of  February  24,  1909,  held  un- 
authorized.    See  opinion. 

Comptroller  Downey  to  the  Secretary  of  the  Interior,  November  7,  1913: 

I  have  received  your  letter  of  October  16,  1913,  in  which  you 
request  a  reconsideration  of  the  decision  of  my  predecessor  of  Feb- 
ruary 28, 1913. 

The  decision  of  February  28,  1913,  w9ls  on  two  questions  submitted 
by  you. 

The  first  was  predicated  upon  a  letter  from  a  United  States 
surveyor  general,  at  San  Francisco,  in  which  he  asked  authority  to 
employ  a  draftsman  payable  from  "  Deposits  by  individuals  for 
surveying  public  lands  "  for  the  purpose  of  "  making  up  the  district 
mining  sheets  from  the  beginning  of  the  mineral  division  until  they 
were  inaugurated  in  connection  with  the  present  mineral  surveys  a 
few  months  ago  "  and  was  as  to  the  authority  for  such  employment. 

The  second  was  as  to  whether  in  computing  the  cost  of  mineral 
plats  or  of  any  work  done  in  the  oflSce  of  a  surveyor  general  in  con- 
nection with  mineral  surveys  a  proportionate  share  of  the  time  de- 
voted to  the  mineral  work  by  the  surveyor  general,  chief  clerk,  chief 
draftsman,  etc.,  could  be  taxed  as  a  so-called  "  overhead  "  charge. 

Both  questions  were  answered  in  the  negative  and  the  correctness 
of  those  conclusions  I  am  asked  to  review. 

The  fund  referred  to  as  "  Deposits  by  individuals  for  surveying 
public  lands  "  is  a  trust  fund  arising  under  the  act  of  May  30,  1862 
(12  Stat.,  410),  carried  into  the  Eevised  Statutes  as  section  2401.  It 
need  not  here  be  quoted,  but  it  is  to  be  observed  that  mineral  lands 
are  excluded  from  its  operation.  That  section  provides  explicitly 
for  a  deposit  of  "  a  sum  sufficient  to  pay  for  such  survey,  togethe?' 
with  all  expenditu/res  incident  tTiereto^'^^  and  the  following  section 
(2402)  provides  that  such  deposits  "  shall  be  deemed  an  appropria- 
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tion  of  tiie  sums  so  deposited  for  the  objects  contemplated  by  that 
section." 

Section  6  of  the  mining  act  of  May  10, 1872  (17  Stat.,  91),  amended 
in  an  immaterial  particular  so  far  as  this  case  is  concerned  by  the 
act  of  January  22,  1880  (21  Stat.,  61),  is  now  section  2325  of  the 
Revised  Statutes,  in  which,  in  connection  with  the  prescribed 
method  of  obtaining  a  patent,  it  is  provided  that  in  connection  with 
the  filing  of  an  application  there  shall  be  filed  "  a  plat  and  field  notes 
of  the  claim  or  claims  in  common,  made  by  or  under  the  direction  of 
the  United  States  surveyor  general,  showing  accurately  the  bound- 
aries of  the  claim  or  claims,"  etc. 

Section  12  of  the  same  act,  now  section  2334,  Revised  Statutes,  au- 
thorized the  appointment,  in  each  land  district  containing  mineral 
lands,  of  "  as  many  competent  surveyors  as  shall  apply  for  appoint- 
ment to  survey  mining  claims,"  and  provided  that — 

"  The  expenses  of  the  survey  of  vein  or  lode  claims  and  the  survey 
and  subdivision  of  placer  claims  into  smaller  quantities  than  one  hun- 
dred and  sixty  acres,  together  with  the  cost  of  publication  of  notices, 
shall  be  paid  by  the  applicants,  and  they  shall  oe  at  liberty  to  obtain 
the  same  at  the  most  reasonable  rates,  and  they  shall  also  be  at  liberty 
to  employ  any  United  States  deputy  surveyor  to  make  the  survey." 

There  is  no  provision  in  these  sections  for  any  deposit.  Indeed, 
there  seems  to  be  no  occasion  for  any.  The  applicant  was  required  to 
pay  for  the  survey,  but  he  was  at  liberty  to  employ  any  deputy  sur- 
veyor he  saw  fit.  He  was  required  to  pay  for  the  publication  of 
notice,  but  notice  must  be  published  before  issuance  of  the  patent:, 
and  payment  therefor  was  presumably  to  be  required  at  or  before  its 
issuance.  These  were  the  expenses  required  to  be  paid,  the  duty  de- 
volved on  the  applicant  to  pay  them,  the  expense  of  the  survey  was 
an  individual  matter  between  the  deputy  surveyor  and  the  applicant, 
the  expense  of  publication  was  accurately  ascertainable  before  issu- 
ance of  patent,  and  hence  there  was  no  occasion  for  any  deposit  and 
none  was  required. 

Very  soon  after  the  passage  of  that  act  came  what  is  now  para- 
graph 91  of  the  Mining  Regulations,  which  provides  as  follows : 

"  With  regard  to  the  platting  of  the  claim  and  other  oiflce  v^ark 
in  the  surveyor  general's  office,  that  officer  will  make  an  estimate  of 
the  cost  thereof,  which  amount  the  claimant  will  deposit  vdtYi  any 
Assistant  United  States  Treasurer  or  designated  depository  in  favor 
of  the  United  States  Treasurer,  to  be  passed  to  the  credit  of  the 
fund  created  by  individual  depositors  for  survey  of  the  public  land 
and  file  with  the  surveyor  general  duplicate  certificates  of  such 
deposit  in  the  usual  manner." 

It  must  be  apparent,  first,  that  there  was  no  authority  for  this  regu- 
lation ;  second,  that  it  was  contrary  to  the  plain  intent  of  the  mining 
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act;  and,  tiiird,  that  it  put  into  the  authorized  fund,  "Deposits  by 
individuals  for  surveying  public  lands,"  money  which  did  not  belong 
there- 
There  seems  to  be  a  hiatus  so  far  as  legislation  or  regulation  is  con- 
cerned until  the  passage  of  the  act  of  March  3,  1901  (31  Stat.,  960), 
making  appropriations  for  legislative,  executive,  and  judicial  pur- 
poses, in  which  there  is  found  a  proviso  (p.  1003)  as  follows : 

''Provided^  That  the  stationery  and  drafting  instruments  here- 
after purchased  for  exclusive  use  in  the  offices  of  tne  surveyors  general 
in  the  preparation  of  plats  and  field  notes  of  mineral  surveys,  as  also 
the  rent  of  additional  Quarters  that  may  be  necessarv  for  the  execu- 
tion of  such  work,  shall  be  paid  for  out  of  the  fund  created  by  de- 
posits made  by  individuals  to  the  credit  of  the  United  States  to  cover 
the  cost  of  omce  work  on  such  mineral  surveys." 

This  provision  may  be  said  to  be  a  recognition  by  Congress  of  the 
existence  of  such  a  fund.  Is  it  to  be  construed  as  a  recognition  of 
the  legality  of  its  existence  and  a  warrant  for  its  continuance? 

However  that  question  may  be  answered,  predicated  upon  the  above 
proviso  alone,  a  further  declaration  of  Congress  is  found  in  the  act 
of  February  24, 1909  (35  Stat.,  646),  which  provides: 

"  That  the  Secretary  of  the  Treasury  be,  and  he  is  hereby,  author- 
ized and  directed  to  pay,  out  of  the  moneys  heretofore  or  hereafter 
covered  into  the  Treasury  from  deposits  made  by  individuals  to 
cover  cost  of  work  performed  and  to  be  performed  in  the  offices  of 
the  United  States  surveyors  general  in  connection  with  the  survey 
of  mineral  lands,  any  excess  in  the  amount  deposited  over  and  above 
the  actual  cost  of  the  work  performed,  including  all  expenses  inci- 
dent thereto  for  which  the  deposits  were  severally  made  or  the  whole 
of  any  unused  deposit;  and  such  sums,  as  the  several  cases  may  be, 
shall  be  deemed  to  be  annually  and  permanently  appropriated  for 
that  purpose.  Such  repayments  shall  be  made  to  the  person  or 
persons  who  made  the  several  deposits  or  to  his  or  their  legal  repre- 
sentatives after  the  completion  or  abandonment  of  the  work  for 
which  the  deposits  were  made,  and  upon  an  account  certified  by  the 
surveyor  general  of  the  district  in  which  the  mineral  land  surveyed, 
or  sought  to  be  surveyed,  is  situated  and  approved  by  the  Commis- 
sioner of  the  General  Land  Office." 

This  act  goes  much  further  than  the  proviso,  supra^  of  the  act  of 
1901,  and  not  only  recognizes  the  deposits  ''heretofore'^''  made  and 
covered  into  the  Treasury  as  made  to  cover  cost  of  work  performed 
in  the  offices  of  the  United  States  surveyors  general  in  connection 
with  the  survey  of  mineral  lands,  but  anticipates  deposits  to  be 
^ hereafter'*^  covered  into  the  Treasury  to  cover  the  cost  of  work 
"^^  he  performed.^^ 

We  have  already  determined  that  paragraph  91  of  the  Mining 
Regulations  was  originally  without  authority.  But  an  administra- 
tive practice  under  an  unauthorized  regulation  may  continue  and  be 
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acquiesced  in  for  such  a  period  that  it  takes  on  the  presumptive 
sanction  of  authority.  This  is  not  ordinarily  so  where  there  is  no 
statute  in  which  at  least  color  of  authority  can  be  found,  but  absence 
of  color  of  authority  is  compensated  for  if  there  is  ratification  by 
competent  authority. 

The  regulation  in  question  has  been  in  force  and  the  present  prac- 
tice under  it  has  prevailed  for  approximately  40  years.  Congress 
must  be  presumed  to  have  known  of  it  when,  by  the  proviso  in  the 
act  of  1901,  suproy  it  recognized  the  existence  of  the  fund  and  au- 
thorized certain  expenditures  therefrom  and  the  act  of  1909,  suprcu, 
must  be  regarded  as  a  further  recognition  of  the  existence  of  the 
regulation  and  the  practice  thereunder  as  well  as  implied  authority 
to  continue  both. 

It  follows  therefore  that  the  regulation  in  question  is  to  be  re- 
garded as  ratified  by  competent  authority  and  hence  of  the  same 
force  and  effect  as  if  originally  authorized. 

It  is  to  be  observed  that  the  act  of  1909,  supra^  in  connection  with 
the  authorization  of  repayment  of  excess  over  cost,  provides  that  such 
sums  as  the  several  cases  may  be  "shall  be  deemed  to  be  annually 
and  permanently  appropriated  for  that  purpose,"  and  by  reason 
thereof  a  special  permanent  appropriation  has  been  raised  on  the 
books  of  this  department  called  "Repayment  of  excess  of  deposits 
for  mineral  surveys." 

It  follows  that  deposits  in  connection  with  mineral  surveys  go 
into  one  fund,  "  Deposits  by  individuals  for  surveying  public  lands," 
digested  as  an  indefinite  appropriation  for  payment  of  costs  and 
expenses,  etc.,  and  repayment  of  excess,  and  the  excess  of  deposits 
over  costs  in  connection  with  mineral  surveys  are  repaid  out  of  the 
general  funds  in  the  Treasury. 

The  raising  of  this  special  appropriation  was  unnecessary  and  un- 
authorized, the  act  of  1909  simply  requiring  that  these  deposits  be 
"  deemed  appropriated  "and  treated  as  available  "  annually  and  per- 
manently" for  the  purposes  for  which  the  deposits  were  made,  in- 
cluding the  refunding  of  excess  of  or  unused  deposits,  just  as  is  done 
with  deposits  by  individuals  for  surveying  public  lands,  with  which 
they  are  in  fact  commingled. 

This  detailed  review  of  legislation  and  regulations  has  seemed 
necessary  in  order  to  reach  a  logical  conclusion  as  to  the  status  of 
this  fund  preliminary  to  reaching  your  specific  question,  and  it  fol- 
lows that  the  status  of  the  fund  is  as  defined  above,  and  that  its 
proper  uses  are  as  set  forth  in  paragraph  91  of  the  Mining  Regula- 
tions, supplemented  and  confirmed  by  the  proviso  in  the  act  of  1901, 
supi^a^  and  by  the  act  of  1909. 
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The  regulation  in  question  refers  to  "  the  platting  of  the  claim  and 
other  office  work  in  the  surveyor  general's  office."  The  proviso  in 
the  act  of  1901  covers  stationery  and  drafting  instruments  for  ex- 
clusive use  on  this  work,  and  the  act  of  1909  refers  to  "  the  actual  cost 
of  the  work  performed,  including  all  expenses  incident  thereto," 

Upon  your  statement  in  your  oi'iginal  submission  as  to  the  uses 
and  purposes  and  necessities  for  the  making  of  "  district  mining 
sheets,"  I  think  the  expense  thereof  may  properly  be  paid  from  the 
funds  in  question,  and  to  this  extent  the  decision  of  February  28, 
1913,  is  modified. 

Such  modification,  however,  must  be  applied  with  limitations,  as 
follows : 

Deposits  for  work  done  the  amount  of  which  has  been  determined 
and  the  excess  refunded  are,  of  course,  not  available. 

Deposits  for  work  abandoned  are  available  only  for  refunding. 

Deposits  for  work  done  the  excess  of  which  has  not  been  refunded 
may  be  charged  each  with  its  fro  rata  proportion  of  the  cost  of  the 
district  sheet  on  which  it  is  included. 

It  is  to  be  taken  into  account  also  that  excesses  of  deposits  hereto- 
fore repaid  under  the  act  of  1909,  supra^  amounting,  October  31, 1909, 
to  $63,365.78,  having  been  repaid  from  the  general  funds  in  the 
Treasury  under  a  supposed  appropriation  entitled  "Repayment  of 
excess  of  deposits  for  mineral  surveys"  instead  of  from  "Deposits 
by  individuals  for  surveying  public  lands,"  into  which  fund  they 
were  covered,  the  apparently  available  balance  in  said  latter  fund 
arising  from  deposits  in  connection  with  mineral  surveys  should  be 
determined  after  a  deduction  of  amounts  refunded  from  general 
funds  in  the  Treasury. 

As  to  the  so-called  "  overhead  "  charges  predicated  upon  the  pro- 
portionate time  of  the  surveyor  general,  chief  clerk,  and  chief  drafts- 
man devoted  to  mineral  work,  without  detailed  discussion,  I  think 
it  may  be  said  that  they  constitute  no  proper  basis  for  a  charge 
against  applicants.  The  duties  of  these  officials  are  of  a  general 
nature,  covering  all  the  functions  of  the  office,  are  in  no  case  severable 
so  far  as  individual  claimants  are  concerned,  are  paid  for  out  of  an 
appropriation  for  that  purpose  which  to  that  extent  was  not  designed 
to  be  reimbursable,  and  neither  in  reason  predicated  on  statutes 
and  regulations  in  question  nor  by  analogy  can  there  be  found  justi- 
fication for  a  charge  on  account  thereof. 
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PAT  OF  THE  XILITIA  OF  A  STATE  WHILE  ENGAGED  IN  ACTTTAl  FIELD 
OB  CAXP  SEBVIGE  FOB  INSTBVCTION. 

Begulations  defining  number  of  officers  and  enlisted  men  of  a  company  of 
Organized  Militia  necessjiry  to  be  In  attendance  to  constitute  "  field  or 
camp  service  for  instruction  "  held  unauthorized. 

Decision  by  Comptroller  Downey,  NoTember  7,  1913: 

The  Auditor  for  the  War  Department  transmitted  to  this  office  for 
approval,  disapproval,  or  modification  his  decision  dated  September 
23, 1913,  making  an  original  construction  of  a  statute,  as  follows : 

"In  the  examination  of  accounts  of  disbursing  officers  of  the 
Organized  Militia  a  question  has  been  raised  as  to  the  legality  of 
certain  regulations  issued  by  authority  of  the  Secretary  of  War,  as 
to  the  number  of  officers  and  enlisted  men  of  each  company  of  Or- 
ganized Militia  which  must  be  present  in  order  to  constitute  a  rifle 
camp  of  instruction,  within  the  meaning  of  section  14  of  the  militia 
act  of  January  21,  1903  (32  Stat.,  775),  which  authorizes  payment  to 
members  of  the  Organized  Militia  when  engaged  in  actual  field  or 
camp  service  for  instruction. 

"Section  14  of  the  militia  act,  anpra^  provides  in  part  as  follows: 

" '  *  *  ♦  the  Secretary  of  War  is  authorized,  on  the  requisition 
of  the  governor  of  such  State  or  Territory,  to  pav  to  the  quarter- 
master general  thereof,  or  to  such  other  officer  or  the  militia  of  said 
State  as  the  said  governor  may  designate  and  appoint  for  the  pur- 
pose, so  much  of  its  allotment  out  of  the  said  annual  appropriation 
under  section  1661  of  the  Revised  Statutes  as  amended  as  shall  be 
necessary  for  the  payment,  subsistence,  and  transportation  of  such 
portion  of  said  Organized  Militia  as  shall  engage  in  actual  field  or 
camp  service  for  instruction,  and  the  officers  and  enlisted  men  of  such 
militia  while  so  engaged  shall  be  entitled  to  the  same  pay,  subsistence, 
and  transportation  or  travel  allowances  as  officers  ana  enlisted  men  of 
corresponding  grades  of  the  Regular  Army  are  or  may  hereafter  be 
entitled  by  law,    ♦     *     ♦.» 

"  Section  3  of  that  act  provides : 

« t  *  *  ♦  Qjj  ^^^  after  January  twenty-first,  nineteen  himdred 
and  ten,  the  organization,  armament,  and  discipline  of  the  Organized 
Militia  in  the  several  States,  Territories,  and  the  District  of  Columbia 
shall  be  the  same  as  that  which  is  now  or  may  hereafter  be  prescribed 
for  the  Regular  Army  of  the  United  States,' subject  in  time  of  peace 
to  such  general  exceptions  as  may  be  authorized  by  the  Secretary  of 
War.^ 

"  Paragraph  286  of  the  Regulations  of  the  War  Department  Gov- 
erning the  Organized  Militia  (1910),  provides: 

"'The  funds  appropriated  under  section  1661,  Revised  Statutes, 
as  amended,  may  be  expended  by  State  disbursing  officers  for  defray- 
ing the  expenses  of  pay  and  transportation  of  officers,  and  pay,  trans- 
Sortation,  and  subsistence  of  enlisted  men,  of  bodies  of  troops  of  the 
Organized  Militia  participating  in  rifle  practice,  provided  that  the 
following  conditions  are  observed :    *     *     *. 

" '  4.  That  when  the  preceding  conditions  have  been  complied  with, 
the  practice  may  be  given  to  any  detachment  or  body  of  the  Organized 
Militia  regularly  armed  with  the  small  arm  used  by  the  United  States 
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Army,  which  consist  of  eight  or  more  enlisted  men  and  one  or  more 
commissioned  officers.' 

"The  proceedings  of  the  National  Militia  Board,  which  met  at 
Washington,  D.  C.,  January  17, 1913,  were  published  in  Circular  No. 
2,  Office  of  the  Chief  of  Staff,  Division  of  Militia  Affairs,  dated 
January  23,  1913.    Those  proceedings  contain  the  following: 

" '  It  was  the  opinion  of  the  board  that  it  is  necessary  to  define 
accurately  what  constitutes  field  or  camp  service  for  instruction,  and 
with  this  end  in  view  approved  of  the  following  suggestions  which 
are  offered  for  the  consideration  of  the  Secretary  of  War:     ♦     ♦     *, 

" '  2.  To  constitute  field  or  camp  service  of  instruction  under  the 
foregoing  conditions,  there  must  be  present  the  following  personnel : 

At  rifle  camps  of  Instruction : 
Ck>mpany  of  Infantry — 

Minimum  strengtli  firing — 

Officers 2 

Enlisted  men 20 

" '  The  foregoing  proportion  will  be  necessary  to  entitle  the  pay- 
ment of  officers  and  enlisted  men  from  Federal  funds,  but  transpor- 
tation of  officers,  and  transportation  and  subsistence  for  enlisted  men 
may  be  furnished  to  any  detachment  which  consists  of  1  or  more 
officers  and  10  or  more  enlisted  men.  These  may  belong  to  different 
organizations.' 

"  These  regulations  as  drafted  by  the  Militia  Board  were  approved 
by  the  Secretary  of  War,  in  said  circular,  as  follows : 

"'The  definition  of  what  constitutes  field  or  camp  service  for 
instruction,  as  herein  recommended  by  the  board  and  approved  by 
the  Secretary  of  War,  will  hereafter  be  followed  in  the  application 
of  the  law  with  reference  to  the  payment  of  officers  and  enlisted  men 
from  Federal  funds.' 

"  By  Circular  No.  4,  Office  of  the  Chief  of  Staff,  Division  of  Militia 
Affairs,  dated  February  15,  1913,  paragraph  286  of  the  Regulations 
Governing  the  Organized  Militia  was  amended  so  as  to  embody  the 
recommendations  of  the  National  Board,  as  approved  by  the  Secre- 
tary of  War,  and  published  in  Circular  No.  2,  of  January  23,  1913.' 

"The  legality  of  the  regulations  thus  issued  is  brought  in  ques- 
tion in  the  audit  of  the  accounts  of  Capt.  Charles  W.  ±Iarris,  dis- 
bursing officer  of  the  Organized  Militia  of  Arizona,  on  his  voucher 
No.  1,  paid  March  26,  1913.  This  voucher  is  for  the  payment  of 
44  officers  and  enlisted  men  belonging  to  the  Organized  Militia  of 
Arizona,  for  service  at  a  rifle  practice  camo  at  Wilmot  Range,  Ari- 
zona, from  March  22  to  March  27,  1913.  The  officers  and  men  borne 
on  this  roll  are  the  officers  and  enlisted  men  specifically  designated 
by  the  Adjutant  General  of  the  State  of  Arizona,  in  General  Order 
No.  5,  dated  March  17,  1913,  to  participate  in  a  camp  of  instruction 
in  rifle  practice,  such  officers  and  men  consisting  of  the  field  and  staff 
and  Companies  A,  B,  C,  D,  I,  and  K,  of  the  First  Infantry,  Arizona 
National  Guard. 

"None  of  the  companies  designated  had  in  camp  the  minimum 
number  of  enlisted  men  prescribed  by  paragraph  286  of  the  Militia 
Regulations,  as  amended  by  Circular  No.  4,  of  February  15,  1913. 
The  adjutant  general  of  the  State  of  Arizona,  in  an  oral  argument 
presented  to  this  office,  has  contended  that  the  regulations  prescrib- 
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ing  a  minimum  number  of  enlisted  men  who  shall  participate  in 
each  company  in  order  to  constitute  a  camp  of  instruction  are  void, 
as  not  being  within  the  jurisdiction  of  the  Secretary  of  War  to  pre- 
scribe. 

"  The  voucher  in  question  illustrates  a  condition  which  has  obtained 
in  several  St«,tes,  where  the  major  portion  of  the  State's  allotment 
for  rifle  practice  has  been  expended  for  pay  of  officers.  It  is  under- 
stood that  the  War  Department  officials,  by  the  regulations  in  ques- 
tion, intended  to  require  the  attendance  of  a  larger  proportion  of 
enlisted  men — ^those  who  carry  the  gun  in  time  of  war  and  should 
know  how  to  shoot.  On  this  roll  there  are  11  officers  and  33  enlisted 
men,  or  one  officer  for  every  3  enlisted  men. 

"An  examination  of  the  laws  governing  the  Organized  Militia 
fails  to  disclose  any  specific  authority  for  the  Secretary  of  War  to 
prescribe  the  regulation  in  question.  Section  14  of  the  militia  law 
does  not  define  what  shall  constitute  field  or  camp  service  for  which 
the  Organized  Militia  are  entitled  to  pay,  and  it  would  therefore 
appear  that  there  must  be  some  one  who  has  the  authority  to  define 
such  service.  The  determination  by  the  Secretary  of  War  as  to 
what  constitutes  actual  field  or  camp  service  has  heretofore  been 
accepted  by  the  Comptroller  in  passing  upon  accounts  involving  pay- 
ment. (See  Comptroller's  decision  of  Nov.  23,  1910,  case  of  Col. 
Lindsay,  disbursing  officer,  Organized  Militia  of  South  Carolina.) 

"  In  view  of  the  foregoing,  I  am  of  the  opinion,  and  so  decide, 
that  the  regulations  of  the  Secretary  of  War,  defining  the  number 
of  officers  and  enlisted  men  of  each  company  of  Organized  Militia 
which  must  attend  a  rifle  camp  of  instruction  to  entitle  such  officers 
and  enlisted  men  to  pay  from  funds  appropriated  by  section  1661, 
Revised  Statutes,  are  legal,  and  that  a  disbursing  officer  who  pays 
the  Organized  Militia,  as  at  a  camp  of  instruction,  when  such  regu- 
lations have  not  been  complied  with,  is  not  entitled  to  credit  in  his 
accoimts  for  such  payments." 

The  question  presented  in  the  auditor's  decision  is  whether  the 
Secretary  of  War  has  the  right  under  the  law  to  issue  regulations 
defining  the  number  of  officers  and  enlisted  men  of  a  company  of  the 
Organized  Militia  of  a  State  which  must  attend  a  "field  or  camp 
service  for  instruction  "  under  section  14  of  the  act  of  January  21, 
1903,  to  entitle  such  officers  and  enlisted  men  to  pay  from  funds  ap- 
propriated by  section  1661,  Revised  Statutes,  as  amended,  and 
allotted  to  the  several  States.  The  regulations  promulgated  by  the 
Secretary  of  War  are  incorporated  in  the  auditor's  decision  and  need 
not  be  repeated  here. 

Section  1661,  Revised  Statutes,  as  amended  by  the  act  of  June  22, 
1906  (34  Stat.,  449),  appropriates  $2,000,000  annually  "for  the  pur- 
pose of  providing  arms,  ordnance  stores,  quartermaster  stores,  and 
camp  equipage  for  issue  to  the  militia." 

Section  14  of  the  act  of  January  21,  1903  (32  Stat.,  777),  author- 
izes the  Secretary  of  War,  under  the  specific  conditions  named  in  the 
statute,  to  pay  over  to  a  State,  for  the  use  of  its  militia,  "  so  much  of 
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its  allotment  out  of  the  said  annual  appropriation  under  section  1661 
of  the  Revised  Statutes,  as  amended,  as  shall  be  necessary  for  the 
payment,  subsistence,  and  transportation  of  such  portion  of  said 
Organized  Militia  as  shall  engage  in  actual  field  or  camp  service  for 
instruction." 

Said  section  further  specifically  provides  that — 

"*  ♦  ♦  the  officers  and  enlisted  men  of  such  militia  while  so 
engaged  shall  be  entitled  to  the  same  pay,  subsistence,  and  transpor- 
tation or  travel  allowances  as  officers  and  enlisted  men  of  correspond- 
ing grades  of  the  Regular  Army  are  or  may  hereafter  be  entitled 
by  law." 

Section  15  of  said  act  authorizes  the  Secretary  of  War  to  provide 
for  the  participation  by  any  part  of  the  Orgarnzed  Militia  of  a  State 
in  the  encampment,  maneuvers,  and  field  instruction  of  any  part  of 
the  Regular  Army,  and  directs  that  the  militia  so  participating  shall 
receive  the  same  pay,  subsistence,  and  transportation  as  provided  by 
law  for  officers  and  men  of  the  Regular  Army. 

Section  2  of  the  act  of  June  22,  1906  (34  Stat.,  449,  450),  provides 
for  the  apportionment  of  the  appropriation  made  by  section  1661  of 
the  Revised  Statutes,  as  amended,  among  the  several  States,  Terri- 
tories, and  the  District  of  Columbia,  and  enlarges  the  purposes  for 
which  said  appropriation  may  be  used. 

In  10  Comp.  Dec,  635,  640,  it  was  said  and  held : 

"When  money  is  paid  to  the  quartermaster  general  of  a  State,  or 
to  such  other  omcer  of  the  militia  as  the  governor  may  designate  and 
appoint  for  the  purpose,  by  the  Secretary  of  War,  on  the  requisition 
of  the  governor,  as  provided  by  said  section  14,  the  money  so  paid 
becomes,  in  a  qualified  sense,  the  money  of  the  State,  to  be  used  by  it 
for  the  specific  purpose  pointed  out  in  said  section.  ♦  *  *  The 
money  so  paid  becomes  the  money  of  the  State  in  the  sense  that  it 
may  be  used  by  it  as  provided  in  said  section,  but  it  does  not  become 
the  money  of  the  State  in  the  sense  that  the  State  can  use  it  for 
other  purposes  than  that  for  which  it  was  appropriated  by  Con- 


"If  the  militia  of  a  State  ♦  ♦  ♦  engages  in  'actual  field  or 
camp  service  for  instruction,'  as  provided  and  contemplated  by  said 
section  14,  while  in  the  performance  of  such  service  they  are  in  the 
service  and  are  under  the  command  of  the  authorities  of  the 
State,  *  ♦  *  and  they  are  not  in  the  military  service  of  the 
United  States  and  they  have  no  contractual  relations  with  the  United 
States.     ♦     ♦     ♦ 

«  ♦  ♦  ♦  ^^^en  the  United  States  has  turned  over  to  the  State, 
*  *  *  the  money  in  accordance  with  the  provisions  of  said  section 
(meaning  section  14  of  the  act  of  January  21,  1903),  they  have  done 
all  they  assumed  and  undertook  to  do,  except  they  hold  the  disburs- 
ing officer  accountable  to  them  in  case  he  pays  out  said  money  for 
purposes  other  than  for  which  it  was  appropriated  by  Congress." 
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This  office  has  recognized  the  right  of  the  War  Department  to 
determine  what  shall  constitute  "  actual  field  or  camp  service  for 
instruction  "  within  the  meaxiing  of  section  14  of  the  act  of  January 
21,  1903,  supra  (see  27  MS.  Comp.  Dec,  895,  December  14,  1903), 
but  it  has  never  recognized  the  right  of  the  War  Department  to  say 
what  part  of  the  militia  of  a  State  may  or  may  not  participate  in 
such  actual  field  or  camp  service  for  instruction,  determined  as  such 
by  the  War  Department.  If  it  be  determined  by  the  War  Depart- 
ment that  any  particular  encampment  in  a  State  is  "  actual  field  or 
camp  service  for  instruction,"  within  the  meaning  of  section  14  of 
the  act  of  January  21,  1903,  it  is  difficult  to  understand  why  such 
service  is  not  "  actual  field  or  camp  service  for  instruction  "  for  every 
part  of  the  militia  directed  to  participate  therein  under  the  orders 
of  the  governor  of  the  State.  The  law  does  not  undertake  to  define 
what  is  "  actual  field  or  camp  service  for  instruction,"  or  what  offi- 
cers and  men  of  the  militia  shall  or  may  participate  therein,  but  it 
does  provide  that  the  officers  and  men  of  the  militia  engaged  in  such 
service  "  shall  be  entitled  to  the  same  pay,"  etc.,  as  officers  and  men  of 
like  grades  of  the  Regular  Army. 

As  stated  in  the  decision  in  10  Comp,  Dec,  635,  the  militia  while 
engaged  in  "  actual  field  or  camp  service  for  instruction,"  as  pro- 
vided by  said  section  14  of  the  act  of  January  21,  1903,  is  in  the 
service  and  under  the  command  of  the  authorities  of  the  State.  If 
this  be  so,  it  would  seem  that  the  governor  of  a  State  is  the  sole  judge 
of  who  shall  and  who  shall  not  participate  in  such  service.  If  Con- 
gress had  wanted  to  make  the  War  Department  the  judge  of  what 
part  of  the  militia  should  or  should  not  participate  in  "  actual  field 
or  camp  service  for  instruction"  and  receive  pay  therefor  under 
section  14  of  the  act  of  January  21,  1903,  they  would  undoubtedly 
have  made  the  same  provision  therefor  as  in  section  15  of  said  act 
for  joint  encampments  of  the  militia  and  the  Regular  Army,  where 
they  authorized  the  Secretary  of  War  to  provide  for  participation 
by  any  part  of  the  Organized  Militia  of  a  State.  Here  the  Secretary 
of  War  undoubtedly  has  the  right  to  prescribe  the  qualifications  of 
the  militia  invited  to  participate. 

Another  view  of  the  matter.  Section  1661,  Revised  Statutes,  as 
amended  and  reenacted,  appropriates  for  "  providing  arms,  ordnance 
stores,  quartermaster  stores,  and  camp  equipage  for  issue  to  the 
militia,"  in  connection  with  which  there  is  provided — 

(1)  A  basis  of  apportionment  among  the  States  and  Territories; 

(2)  A  minimum  number  of  "regularly  enlisted,  organized,  and 
uniformed  active  militia  "  necessary  to  entitle  a  State  to  the  benefits 
of  the  act;  and 

(3)  A  provision  that  the  sums  so  apportioned  among  the  several 
States  and  Territories  and  the  District  of  Columbia  shall  be  avail- 


Digitized  by 


Google 


DECISIONS  OF   THE  COMPTBOLLElt.  801 

able  for  the  purposes  named  in  section  14  of  the  act  of  January  21, 
1903  (that  is,  "  for  the  payment,  subsistence,  and  transportation  of 
such  portion  of  said  Organized  Militia  as  shall  engage  in  actual  field 
or  camp  service  for  instruction  "),  for  the  actual  excess  of  expenses 
of  travel  in  making  inspections  and  for  other  purposes. 

Section  2  of  the  original  act  of  February  12, 1887,  was  amended  by 
the  act  of  June  22,  1906,  and  in  its  amended  form  is  later  legislation 
than  the  act  of  January  21,  1903,*  and  chronologically  the  last  legis- 
lative declaration  on  the  questions  involved. 

Section  14  of  the  act  of  January  21, 1903,  contemplates  that  it  shall 
be  determined  by  reports  of  inspections  which  the  Secretary  of  War 
shall  cause  to  be  made  annually  whether  the  Organized  Militia  of 
any  State  or  Territory  is  "sufficiently  armed^  uniformed^  and 
capped  for  cuctive  duty  in  the  fields  and  when  so  determined  he  is 
authorized,  on  the  requisition  of  the  governor,  to  pay  so  much  of  its 
allotment  as  shall  be  necessary,  etc. 

The  preliminary  requisite  to  a  payment  of  a  part  of  the  allotment 
for  camp  purposes  is  the  sufficient  arming^  umforming^  and  equip- 
ping  for  active  duty  in  the  field.  There  is  not  a  word  of  limitation 
in  the  section  predicated  upon  numbers^  either  in  the  aggregate  or  by 
constituent  organizations. 

But  the  act  of  1906,  amending  the  act  of  1887,  did  limit  the  benefit 
of  the  appropriation  on  the  basis  of  numbers  by  providing  that  a 
State  should  not  have  the  benefit  of  the  appropriation  "  unless  the 
number  of  its  regularly  enlisted,  organized,  and  uniformed  active 
militia  shall  be  at  least  one  hundred  men  for  each  Senator  and 
Representative  to  which  such  State  is  entitled  in  the  Congress  of  the 
United  States."  This  is  the  only  legislative  limitation  on  the  benefits 
of  the  appropriation  predicated  on  numbers. 

Then,  to  this  point,  it  is  required  that  the  total  number  of  a  State's 
regularly  enlisted,  organized,  and  uniformed  active  militia  be  equal 
to  one  hundred  for  each  of  its  Senators  and  Representatives  to  entitle 
it  to  an  apportionment  of  the  appropriation,  and  that  they,  in  the 
required  number  as  stated,  are  sufficiently  armed^  wrdformed^  and 
equipped  for  active  duty  in  the  field  to  entitle  it  to  a  camp  allot- 
ment 

This  is  as  far  as  Congress  has  gone  by  way  of  specific  limitation, 
and  the  limitation  first  stated  is  not  to  be  construed  as  applicable  in 
determining  whether  the  militia  of  a  given  State  has  performed 
actual  field  or  camp  service,  for  the  provision  is  for  an  allotment 
sufficient  for  the  payment,  subsistence,  and  transportation  of  such 
portion  of  said  Organized  Militia  (of  a  State)  as  shall  engage  in 
actual  field  or  camp  service  for  instruction. 

Then  may  the  Secretary  of  War  by  regulation,  the  specific  legisla- 
tive limitations  having  been  complied  with,  arbitrarily  limit  the 
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benefits  of  the  appropriation  on  a  numerical  basis  under  a  construc- 
tion of  the  words  "  actual  field  or  camp  service  for  instruction." 

It  has  been  said  that  this  office  has  recognized  the  right  of  the 
Secretary  of  War  to  define  what  constitutes  field  or  camp  service  for 
instruction  for  the  purposes  of  this  act.  In  a  case  which  was  in 
doubt  on  that  point — ^that  is,  as  to  the  character  of  service  necessary 
to  constitute  field  or  camp  service  for  instruction — this  office  did 
submit  the  matter  to  the  War  Department,  and  decided  the  case 
largely  on  the  interpretation  put  on  those  words  by  that  department 
in  that  particular  case,  and  it  was  right  to  call  on  the  War  Depart- 
ment for  an  expression  of  opinion  on  a  question  so  much  in  line 
with  its  business,  but  that  question  related  to  the  character  of  the 
service  necessary. 

We  are  now  asked  to  go  a  step  further  and  hold  that  even  through 
the  membership  of  a  State's  Organized  Militia  is  up  to  or  above  the 
minimum  and  that  membership  is  sufficiently  armed,  uniformed,  and 
equipped,  and  it  has  been  ordered  into  camp  for  instruction  and 
has  obeyed  the  order,  and  has  rendered  service  therein  the  character 
of  which  has  been  determined  to  be  actual  field  or  camp  service  for 
instruction,  it  is  yet  within  the  power  of  the  Secretary  of  War  to 
say  by  regulation  that  any  company  of  that  militia  which  has  actu- 
ally rendered  that  service  under  orders  has  not  rendered  it  for  pay 
purposes,  if,  perchance,  it  had  in  camp  less  than  a  given  number  of 
men. 

Companies  A  and  B,  for  illustration,  each  have  2  officers  and  40 
enlisted  men,  sufficiently  armed,  uniformed,  and  equipped.  Both 
are  ordered  into  camp  by  the  governor  with  the  rest  of  the  Organized 
Militia  of  the  State.  Company  A  has  2  men  unavoidably  detained 
at  home  by  sickness  or  other  sufficient  reasons  and  Company  B  has 
3  men  so  detained.  Each  company  performs  the  same  service  in 
camp.  Company  A,  having  38  men  in  camp,  has,  under  the  regula- 
tion, performed  actual  field  or  camp  service  for  instruction,  but 
Company  B,  although  compelled  to  attend  and  having  in  fact  per- 
formed the  same  service,  has  not,  under  the  regulation,  performed 
actual  field  or  camp  service  for  instruction,  and  its  members  are 
not  entitled  to  pay. 

This  is  the  inevitable  result  of  a  strict  construction  of  the  regu- 
lation, and  if  the  regulation  is  authorized  a  strict  construction  for 
pay  purposes  is  the  only  proper  construction.  But  to  meet  this 
apparent  injustice  it  is  said  in  argument  that  the  Secretary  of  War 
"  has  reserved  the  right  to  make  exceptions  to  its  specific  provisions 
should  it  be  found  wise  and  expedient,"  referring  to  paragraph  3, 
which,  however,  provides  not  for  a  discretion,  but  that  "Any  case 
not  specifically  covered  in  the  foregoing  will  be  decided  as  it  occurs." 
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Indeed,  if  the  regulation  is  an  authorized  regulation,  the  Secretary 
could  not  exercise  such  a  discretion  under  it,  for  if  Company  B,  with 
its  37  enlisted  men,  had  ifyot  engaged  in  actual  field  or  camp  service 
for  instruction  its  members,  wnder  the  law^  would  not  be  entitled 
to  pay  out  of  the  appropriation  in  question  and  could  not  be  the 
recipients  of  a  gratuity. 

And  then  another  feature  of  the  matter  is  apparent.  The  allot- 
ment to  a  given  State  for  camp  purposes  is,  upon  the  requisition  of 
the  governor,  to  be  paid  to  the  quartemaster  general  of  the  State 
or  such  other  oflScer  of  the  militia  as  the  governor  may  designate,  and 
the  amount  of  the  allotment,  under  regulations,  is  determined  by 
the  governor's  estimate. 

The  allotment,  then,  is  in  the  hands  of  the  State  authorities  for 
expenditure  for  the  purpose  indicated,  and  any  attempt  upon  the 
part  of  the  Secretary  of  War  thereafter  to  exercise  a  discretion  and 
direct  the  payment  or  nonpayment  of  the  members  of  any  given 
company  must  of  necessity  infringe  on  the  prerogatives  of  the  gov- 
ernor and  be  unauthorized.  It  would  seem  to  follow  that  the  regu- 
lation in  question  must  be  authorized,  binding  on  the  State  authori- 
ties and  enforceable  to  the  latter  as  written,  or  it  is  unauthorized. 

I  am  of  opinion  that  the  regulations,  supra^  defining  the  number 
of  officers  and  enlisted  men  of  each  company  of  Organized  Militia 
of  a  State  which  must  attend  an  encampment,  i.  e.,  actual  field  or 
camp  service  for  instruction,  to  entitle  such  officers  and  enlisted  men 
to  pay  from  funds  appropriated  by  section  1661,  Revised  Statutes, 
as  amended,  are  without  authority  of  law  and  therefore  without 
legal  force  or  effect. 

I  do  not  question  the  desirability^  possibly  the  necessity^  for  some 
provision  looking  to  a  cure  of  alleged  defects  in  the  present  system 
which  it  is  strongly  contended  operate  to  defeat,  in  a  measure, 
the  real  purpose  of  the  legislation,  viz,  the  promotion  of  the  efficiency 
of  the  militia,  but  the  apparent  necessities  of  the  case  can  not  create 
law,  neither  can  they  justify  an  unfounded  construction  which  dele- 
gates a  power  not  conferred  by  Congress. 

I  do  not  doubt  the  wisdom  of  the  creation  of  some  central  au- 
thority to  promulgate  and  enforce  uniform  and  reasonable  regula- 
tions for  the  cure  of  existing  evils,  and  I  can  not  doubt  that  such 
central  authority  might  well  be  lodged  in  the  Secretary  of  War ;  but 
the  power  so  to  do,  which,  in  my  judgment,  it  has  not  yet  exercised, 
rests  with  Congress,  and  it  is  there  that  its  exercise,  if  desired,  must 
be  sought. 

The  decision  of  the  auditor  is  disapproved. 
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ALLEGED  MISTAKE  IN  MAKING  BID. 

When  parties  reduce  a  proposal  to  writing,  they  are,  in  the  absence  of  very 
conclusive  evidence  to  the  contrary,  to  be  taken  as  meaning  what  their 
plain  words  import,  and  the  proposal  and  acceptance  will  be  construed  as 
the  contract. 

Comptroller  Downey  to  the  Secretary  of  the  Treasury,  November  8,  1913. 

I  am  in  receipt  of  your  communication  of  the  3d  instant  requesting 
my  decision  as  to  the  proper  amount  to  pay  for  1  mile  of  No.  12 
E.  B.  B.  galvanized-iron  wire  and  one-half  mile  No.  9  B.  B.  galva- 
nized-iron  wire  furnished  to  the  Life-Saving  Service  under  circum- 
stances as  follows: 

Under  date  of  July  24,  1913,  Charles  F.  Geiss,  telephone  lineman, 
Life-Saving  Service,  requested  authority,  which  was  duly  granted, 
of  the  General  Superintendent  of  the  Life-Saving  Service,  to  pur- 
chase, among  other  things — 

1  mile  No.  12  E.  B.  B.  galvanized-iron  wire,  delivered  f.  o.  b.  Pierrejiont 
Manor,  N.  Y.,  at  (estimated)  per  mile $8.95 

One-half  mile  No.  9  B.  B.  galvanized-iron  wire,  delivered  f.  o.  b.  Detroit 
Harbor,  Wis.,  at,  for  lot 8.64 

By  advertisement  of  August  25, 1913,  he  requested  bids  for  furnish- 
ing the  wire  thus  authorized,  several  firms  being  invited  to  submit 
proposals. 

By  proposal  of  the  same  date  the  Western  Electric  Co,  proposed 
"to' furnish  and  deliver  the  articles  as  above  required  at  a  price  set 
opposite  each  article,"  to  wit,  $3.50  per  mile  for  the  No.  12  wire  and 
$6.80  for  the  lot  of  No.  9  wire.     This  was  the  only  bid  received. 

Said  proposal  was  accepted  September  4,  1913,  and  thereafter  the 
wire  thus  contracted  for  was  duly  delivered. 

By  letter  of  September  19,  1913,  the  Western  Electric  Co.  advised 
the  contracting  officer  as  follows : 

"  In  auditing  our  records  we  discovered  a  loss  in  the  sale  of  ma- 
terial covered  oy  your  order  of  September  6.  The  item  covering  1 
mile  of  No.  12  E.  B.  B.  galvanized-iron  wire — we  miscalculated  the 
weight  per  mile,  thereby  quoting  you  a  price  of  $3.50  per  mile  instead 
of  $9.90  per  mile. 

"  On  the  item  covering  one-half  mile  of  No.  9  B.  B.  galvanized-iron 
wire,  for  Detroit  Harbor,  Wis.,  we  made  the  same  mistake  in  quoting 
$5.80  instead  of  $6.55  for  the  lot. 

"  You  will  readily  se8  on  comparison  with  other  bids  how  ridicu- 
lously low  our  prices  must  be.  As  the  matter  stands  now,  we  are 
losing  considerable  money,  and  we  are  wondering  if  we  can  not 
revise  oiir  prices  in  accordance  with  the  above.  If  the  above  revised 
prices  wft  throw  our  bid  out  of  line  we  would  *  *  ♦  like  to  bill 
the  material  on  the  basis  of  the  next  lowest  bidder  " — or,  as  added  in 
letter  of  October  22,  1913 — '  or,  if  you  have  no  record  of  this,  our 
lowest  figure  will  be  $9.25  on  the  1  mile  of  No.  12,  and  $6.85  for  the 
lot  on  one-half  mile  of  No.  9.' " 
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Relative  to  these  contentions  the  contracting  officer,  Mr.  Geiss, 
reports: 

"The  claim  made  bjr  the  company  that  the  error  was  made  by 
a  typographical  error  in  their  price  sheets  is  probably  correct,  as 
this  firm's  1913  price  list,  of  which  I  have  a  copy,  shows  the  weight 
of  No.  12  E.  B.  B.  galvanized-iron  wire  to  weigh  70  pounds  (where) 
it  should  read  170  pounds.  The  price  asked  by  the  Western  Electric 
Co.  (*     ♦    *    $9.25  per  mile)  is  reasonable." 

It  may  be  that  the  Western  Electric  Co.  made  the  error  it  now 
claims  to  have  made.  The  fact  that  the  contracting  officer  finds  that 
a  price  largely  in  excess  of  that  at  which  said  firm  proposed  to  fur- 
nish the  wire  in  question  "is  reasonable"  is  some  indication  that 
some  such  error  was  made.  But  70  pounds  is  to  170  pounds  not  as 
$3.50,  the  price  bid,  is  to  $9.25,  the  price  claimed  to  be  the  lowest  it 
could  have  offered,  and  if  the  error  in  weights  was  their  sole  excuse 
for  mistake  in  proposal,  I  fail  to  see  how  the  figures  they  now  offer 
to  take  for  the  wire  could  be  accepted  either  as  correct  or  reasonable. 

Of  course  it  is  a  necessary  requisite  of  all  valid  contracts  that  there 
be  a  meeting  of  the  minds  of  the  contracting  parties,  and  where  it 
satisfactorily  appears  that  the  minds  of  the  parties  never  met  in 
agreeing  on  the  subject  matter  or  consideration  involved  in  a  con- 
tract, there  can  be  no  contract.  (59  MS.  Comp.  Dec.,  490,  Nov.  7, 
1911 ;  61  id.,  1180,  June  6, 1912.) 

But  in  the  absence  of  very  conclusive  evidence  to  the  contrary, 
parties  are  to  be  taken  as  meaning  what  they  say,  particularly  when 
their  offer  is  reduced  to  writing,  and  in  the  case  before  me  I  see  no 
good  reason  for  concluding  that  the  minds  of  the  parties  involved 
did  not  meet  and  agree  upon  the  prices  stated  in  the  accepted 
proposal. 

It  would  be  a  very  dangerous  proceeding  and  practically  nullify 
the  value  of  a  contract  to  hold  that  a  simple  allegation  of  a  mistake 
by  the  contractor  would  justify  him  in  claiming  whatever  price  he 
might  allege  that  he  intended  to  quote,  after  delivery  and  use  of  the 
goods.  While  it  is  true  that  relief  may  be  had  in  some  cases  from 
mistakes  in  the  terms  of  a  contract,  there  seems  to  me  no  ground  for 
such  procedure  in  this  case.  The  fact  that  although  the  price  quoted 
on  the  mile  of  wire  should,  it  is  said,  have  been  $9.90,  the  contractor 
is  now  willing  to  bill  it  at  $9.25,  "  our  lowest  ■figure^'*  and  the  fact 
of  the  lack  of  proportion  between  the  proposed  and  the  claimed 
price  in  their  relation  to  the  real  and  the  calculated  weight  of  the 
wire,  are  facts  which  do  not  strengthen  the  contractor's  claim. 

You  are  advised  therefore  that  the  wire  in  question  should  be  paid 
for  at  the  rates  fixed  by  the  proposal  and  acceptance  constituting 
the  contract  of  the  parties. 
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PEBSONAl  FTJBNISHING8  FOB  EKPLOYEES. 

Payment  by  the  Government  for  personal  furnishings  for  employees  is  not  au- 
thorized unless  provided  for  in  contract  of  employment 

Comptroller  Downey  to  the  Secretary  of  the  Navy,  November  8,  1913: 

I  have  your  letter  of  November  3,  1913,  which  reads : 

"I  respectfully  request  your  decision  as  to  whether  or  not  this 
department  may  properly  purchase  from  the  appropriation  '  Contin- 
gent expenses^  Navy  Department,'  a  pair  of  rubber  boots  for  the 
general  use  of  its  employees  engaged  in  looking  after  its  horses  and 
carriages. 

"These  employees  are  required  to  perform  all  manner  of  work 
pertaining  to  a  stable,  and  in  using  a  hose  when  cleaning  the  car- 
riages or  in  cleaning  out  the  stalls  and  the  stable  generally  it  is  essen- 
tial to  their  health  that  they  have  waterproof  footwear.  In  other 
words,  they  are  engaged  in  caring  for  public  property  under  unusual 
conditions  and  the  department  does  not  believe  that  they  should  be 
expected  to  jeopardize  their  health  in  so  doing,  nor  does  it  believe 
that  they  should  be  expected  to  provide  themselves  with  raiment  par- 
ticularly suited  to  the  class  of  work  on  which  they  are  engaged,  as 
they  are  employees  detailed  from  the  labor  force,  and  their  employ- 
ment did  not  contemplate  that  they  would  be  subjected  to  extraor- 
dinary expenses  nor  to  unusual  conditions  of  service. 

"Until  recently  the  department  kept  its  horses  and  carriages  at  a 
livery  stable,  paying  a  lump  sum  each  month  for  livery  charges.  It 
was  the  duty  of  the  liveryman  to  care  for  the  horses  and  vehicles,  and 
his  charge  for  the  service  no  doubt  covered  such  incidental  expenses 
as  waterproof  footwear  and  raiment  for  his  employees.  Now  that  the 
department  has  a  private  stable  and  its  own  employees  perform  the 
services  formerly  performed  by  the  liveryman  should  not,  in  the  de- 

?>artment's  opinion,  preclude  it  from  paying  for  any  item  necessary 
or  them  to  have  in  the  performance  of  their  duties,  which  are,  among 
others,  those  of  a  liveryman." 

It  is  a  well-established  principle  of  law  and  has  been  repeatedly 
held  by  this  office  that  all  officers  and  employees  of  the  Government 
must  fit  and  qualify  themselves  for  the  duties  they  are  called  upon 
to  perform  under  their  appointments.  In  accordance  therewith  the 
furnishing  of  rubber  boots  would  be  gratuitous  and  payment  there- 
for unauthorized  from  Government  moneys  unless  specific  provision 
had  been  previously  made  therefor  in  the  contract  of  employmwit, 
which  was  not  done  in  this  case. 

It  might  be  said  that  the  case  you  present  should  be  excepted  from 
the  general  rule  because  employees  doing  the  work  in  question  are 
detailed  for  this  work  and  "  their  employment  did  not  contemplate 
that  they  would  be  subjected  to  extraordinary  expenses  or  to  unusual 
conditions  of  service,"  but  it  is  said  that  they  are  on  the  labor  force 
and,  if  so,  the  work  they  are  called  upon  to  do  must  be  within  the 
scope  of  their  employment.    Otherwise  a  detail  for  such  work  would 
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hardly  be  attempted  on  the  one  hand  or  suffered  on  the  other,  because 
unauthorized. 

There  is  no  apparent  reason  why  a  man  employed  as  a  stableman 
or  a  laborer  detailed  to  that  work,  whose  duties  require  him  to  do 
everything  necessary  to  the  proper  care  of  horses  and  vehicles,  should 
not  furnish  his  own  boots,  rubber,  or  otherwise,  if  they  are  necessary, 
as  well  as  his  own  overcoat  in  cold  weather  or  his  r.aincoat  in  wet 
weather. 

This  office  has  heretofore  held  against  the  propriety  of  such  ex- 
penditures. (10  Comp.  Dec,  134;  44  MS.  Comp.  Dec,  171;  62  id.^ 
1307.) 

I  have  therefore  to  answer  your  question  in  the  negative. 


PABTIAL  PAYXEKT  OF  CONTEACT  PEICE  BEFOEE  SUCH  PAYXENT  IS  DUE. 

Payment  for  the  work  covered  by  a  contract  can  be  made  only  when  provided  by 
the  contract  terms. 

Decision  by  ComptrolleT  Downey,  November  10,  1913: 

I  am  in  receipt  of  your  letter  of  the  31st  ultimo  transmitting 
voucher  in  favor  of  Lupfer  &  Remick  for  $10,000  and  asking  my 
decision  whether  you  are  authorized  to  pay  the  same. 

By  contract  dated  April  12,  1912,  Lupfer  &  Remick,  a  copartner- 
ship, undertook  and  agreed  to  furnish  all  the  labor  and  materials 
and  do  and  perform  all  the  work  required  for  "  rebuilding  the  Buffalo 
Breakwater  North  End  Light  Station,  N.  Y.,  in  accordance  with 
the  accompanying  plans  and  specifications,"  for  the  sum  of  $43,000, 
plus  $2  and  $3  per  cubic  yard  and  per  ton,  respectively,  for  what- 
ever sand  and  riprap  stone  might  be  required  in  specified  connec- 
tions, the  total  estimated  contract  price  of  $49,600  ($43,000  for  the 
work  proper,  $600  for  the  sand,  and  $6,000  for  the  riprap)  to  be 
paid  as  follows  (p.  41  of  the  specifications) : 

"  Payments  under  the  contract  will  be  made  as  follows : 

"  First  payment,  equal  to  one-third  of  the  contract  price,  will  be 
made  when  the  concrete  base  and  the  water  table  are  completed  to 
the  level  of  the  first  course  of  brick  and  the  riprap  is  deposited  in 
place. 

"  Second  payment,  equal  to  one-third  of  the  contract  price^  will  be 
made  when  the  walls,  floors,  stairways^  landings^  and  roof,  with  attic 
passageway,  siren  platform,  tiling  cornice,  and  gutters  are  complete, 
and  the  lardem  deck  and  lantern^  with  glass  set  in  place^  are  erected 
complete. 

"  Third  payment,  equal  to  one-third  of  the  contract  price,  will  be 
made  when  the  entire  work  is  completed  and  'accepted  oy  the  light- 
house inspector. 

"Payment  for  sand  and  gravel  filling  at  unit  prices,  if  ordered, 
will  be  made  with  the  first  contract  payment.  Payment  for  the  rip- 
rap stone  at  unit  prices  will  be  made  with  the  final  payment." 

Digitized  by^OOQlC 


308  DECISIONS  OF  THE  COMPTBOLLEB. 

The  work  necessary  to  entitle  the  contractors  to  the  first  payment 
was  satisfactorily  completed  in  due  order,  and  the  payment,  amount- 
ing to  $14,333.33,  was  made  some  time  ago. 

All  the  work  specified  as  entitling  said  contractors  to  a  second  pay- 
ment of  one-third  of  the  contract  price  except  ^'placing  the  stair- 
ways^ the  lantern  deck^  and  the  lantern  "  has  also  been  completed,  the 
delay  in  erectijig  these  parts  being  due  to  delinquencies  on  the  part 
of  subcontractors  and  not  in  anywise  chargeable  to  the  United  States. 

The  officer  in  charge  of  the  work  certifies — 

"  *  *  *  That  the  work  under  said  contract  is  at  date  over  80 
per  cent  completed,  that  payments,  including  the  amount  of  this 
voucher  ($10,000),  are  56^  per  cent  of  the  contract  price,  and  that 
the  contractors  are  entitled  to  $10,000  on  account  of  tne  second  pay- 
ment" 

In  view  of  the  fact  that  all  of  the  work  specified  as  entitling  the 
contractor  to  a  second  payment  has  been  satisfactorily  completed,  ex- 
cept as  indicated,  while  much  of  the  remaining  work  is  also  done  as 
well,  it  is  proposed  to  pay  the  contractors,  if  the  same  is  authorized 
and  proper,  a  part  ($10,000)  now  of  the  sum  that  will  be  due  as  sec- 
ond payment  when  the  stairways,  landings,  lantern  deck,  and  lantern 
are  erected,  and  you  ask  my  decision  whether  you  are  authorized  to 
make  such  payment. 

On  the  facts  as  presented,  I  am  obliged  to  advise  you  that  the  pro- 
posed payment  is  unauthorized.  The  contractors  can  claim  payment 
only  in  accordance  with  the  contract  terms,  and  under  those  terms, 
before  they  can  claim  all  or  any  part  of  the  agreed  second  payment, 
certain  specified  work  mu«t  be  fully  completed  and  in  place,  which 
is  not  yet  so  completed.  If  the  United  States  had  prevented  or  de- 
layed such  completion,  equitable  considerations  might  dictate  and 
justify  some  modification  of  the  contract  terms  governing  time  of 
payments  (15  Comp.  Dec,  74),  but  such  are  not  the  facts  of  the  case. 
The  contractor  has  not  done  the  work  that  would  entitle  him  to 
claim  the  second  payment  of  one-third  of  the  contract  price,  and, 
hence,  is  not  as  yet  entitled  to  claim  all,  or  a  part,  of  the  agreed  second 
payment.  (14  Comp.  Dec,  253;  17'irf.,  231;  55  MS.  Comp.  Dec,  524, 
Nov.  3,  1910.) 


FEES  OF  WITNESSES  WHOSE  DEPOSITIONS  AEE  TAKEN  FOB  USE  IN  LANB 

HEABINGS. 

A  witness  whose  deposition  is  tnken  under  the  act  of  January  31, 1903  (32  Stat, 
790),  for  use  In  a  hearing  before  a  register  or  receiver  of  the  General  Land 
Oflace,  is  entitled  to  the  fees  allowed  to  witnesses  in  the  United  States  dis- 
trict court  in  the  district  in  which  the  deiwsition  is  taken.  (Overruling  16 
CJomp.  Dec.,  153;  60  MS.  Comp.  Dec.,  24,  1452,) 
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Sncb  witness  in  Alaska  is  entitled  to  the  witness  fees  allowed  in  the  United 
States  district  court  in  the  judicial  division  of  the  district  of  Alaska  in 
which  the  deposition  is  taken. 

Comptroller  Downey  to  the  Secretary  of  the  Interior,  November  10,  1913: 

I  have  received  a  letter  from  Assistant  Secretary  Jones,  dated 
October  30, 1913,  inclosing  a  request  for  reconsideration  of  a  decision 
of  this  office  dated  June  14,  1913,  relative  to  witness  fees  and  mileage 
in  connection  with  land  hearings  in  Alaska;  and  also  inclosing  a 
request  for  advance  decision  as  to  payment  of  certain  vouchers  of 
witnesses  and  United  States  commissioner  in  Alaska  forwarded  by 
A.  C.  Christensen,  Chief  of  Field  Division  in  the  General  Land  Office. 

The  Assistant  Secretary's  letter  does  not  specifically  request  either 
the  reconsideration  or  the  decision  desired  by  the  Land  Office;  but 
both  are  specifically  requested  in  papers  accompanying  his  letter,  and 
I  am  taking  the  letter  as  a  request  in  accordance  with  its  inclosures. 

The  main  question  presented  by  each  request  is  what  fees  and 
mileage  may  lawfully  be  paid  to  a  witness  whose  deposition  is  taken 
in  the  third  judicial  division  of  the  judicial  district  of  Alaska  for 
use  in  a  hearing  before  the  land  office  in  the  Juneau  land  district, 
Juneau  being  in  the  first  judicial  division  of  Alaska.  The  fees 
allowed  to  witnesses  who  appear  before  the  United  States  district 
court  in  the  third  division  are  larger  than  similar  fees  in  the  first 
division. 

The  act  of  January  31, 1903  (32  Stat.,  790),  providing  for  compul- 
sory attendance  of  witnesses  before  registers  and  receivers  of  the 
land  office  provides  that  when  the  witness  resides  outside  of  the 
county  in  which  the  hearing  is  held,  any  party  to  the  proceedings 
may  take  his  testimony  by  deposition  in  the  county  of  his  residence, 
and  provides  further  that  such  witness — 

"*  *  *  shall  receive  the  same  fees  and  mileage  and  be  subject 
to  the  same  penalties  in  all  respects  as  in  case  of  violation  of  sub- 
poena to  appear  before  the  register  or  receiver,  and  subject  to  the 
same  limitations." 

The  act  provides  that  the  fees  and  mileage  of  witnesses  before  a 
register  or  receiver  "  shall  be  the  same  as  that  provided  by  law  in  the 
district  courts  of  the  United  States  in  the  district  in  which  such  land 
offices  are  situated." 

This  office  has  held  that  a  witness  whose  deposition  is  taken  under 
this  statute  in  a  judicial  district  other  than  that  in  which  the  land 
office  before  which  the  hearing  is  held  is  situated,  in  which  judicial 
district  a  different  fee  and  mileage  is  provided  by  law  for  witnesses, 
is  entitled  to  the  rate  per  day  and  per  mile  allowed  in  the  district 
courts  in  the  judicial  district  in  which  the  land  office  is  situated,  and 
not  to  the  rate  allowed  in  said  courts  in  the  judicial  district  in  which 
the  deposition  is  taken.  (16  Comp.  Dec,  153;  60  MS.  Comp.  Dec, 
24, 1452.) 
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Larger  fees  and  mileage  are  allowed  to  witnesses  in  some  districts 
than  in  others,  because  local  conditions  make  the  hardships  and  ex- 
pense of  travel  greater.  The  construction  which  has  been  given  to 
ihis  statute  is  subversive  of  this  reason,  and  should  not  be  followed  if 
the  provisions  of  the  statute  will  admit  of  a  construction  more  in 
harmony  with  the  reason  which  underlies  a  diversity  of  fees  and 
mileage. 

If  the  provision  that  witnesses  whose  depositions  are  taken  shall 
have  the  same  fees  as  witnesses  who  appear  before  the  register  or 
receiver  necessarily  means  that  they  shall  have  the  same  rate  per 
day  and  per  mile,  and  will  admit  of  no  other  interpretation,  former 
rulings  of  this  office  are  correct  and  should  stand,  but  the  provision 
admits  of  another  and  a  more  logical  construction. 

Witnesses  who  appear  before  a  register  or  receiver  are  entitled  to 
the  fees  and  mileage  allowed  by  law  in  the  district  courts  of  the 
United  States  in  the  district  in  which  the  land  office  is  situated; 
that  is  to  say,  the  fees  and  mileage  allowed  in  said  courts  in  the  dis- 
trict in  which  they  testify,  the  reference  to  the  land  office  being  merely 
descriptive  of  the  place  where  the  testimony  is  given. 

Witnesses  whose  testimony  is  taken  by  deposition  are  entitled  to 
"the  same  fees  and  mileage";  that  is  to  say,  the  fees  and  mileage 
allowed  in  the  district  courts  in  the  district  in  which  they  testify. 
The  officer  before  whom  the  deposition  is  taken  is  allowed  the  local 
rate  of  compensation  for  his  services,  and  I  think  that  the  intent  of 
the  statute  is  that  the  witness  shall  be  compensated  in  the  same  way. 

Former  decisions  of  this  office  cited  herein  are  overruled,  and  here- 
after witnesses  whose  depositions  are  taken  under  this  statute  will 
be  allowed  the  lees  allowed  in  the  United  States  district  court  in  the 
district  in  which  the  deposition  is  taken. 

The  decision  of  June  14,  1913,  relating  to  witness  fees  in  Alaska, 
which  I  am  now  requested  to  reconsider,  is  predicated  upon  the  de- 
cisions which  are  overruled  herein.  Strictly,  the  judicial  divisions  of 
Alaska  are  not  judicial  districts,  nor  are  there  any  counties  in  Alaska, 
so  that  local  conditions  are  not  adapted  to  a  literal  construction  and 
application  of  this  statute.  For  the  purpose  of  this  decision  the 
judicial  divisions  correspond  to  judicial  districts  in  other  jurisdic- 
tions, and  as  said  divisions  represent  political  divisions  corresponding 
to  counties  in  other  jurisdictions  the  taking  of  the  depositions  now 
in  question  comes  fairly  within  the  terms  of  the  statute. 

The  Juneau  land  district  comprises  the  first  and  third  judicial 
divisions.  Under  the  ruling  now  made,  these  witnesses  whose 
depositions  were  taken  under  the  statute  in  the  third  division  for  use 
at  Juneau  are  entitled  to  the  fees  and  mileage  allowed  in  the  district 
court  for  the  third  division. 
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The  witness  fee  bill  for  said  division  provides : 

"  For  attendance  on  the  district  court  or  before  any  officer  other 
than  a  commissioner,  pursuant  to  law,  and  for  the  time  necessarily 
occupied  in  going  to  and  returning  from  the  same,  per  day,  $4. 

"  For  the  distance  actually  and  necessarily  traveled  in  going  to 
and  returning  from  the  place  of  such  attendance,  per  mile,  $0.15. 

"  Provided^  That  for  all  travel  in  other  judicial  districts  and  for  all 
travel  by  sea,  except  from  one  point  to  another  in  Alaska  and  within 
Alaskan  waters,  witnesses  shall  be  entitled  to  only  5  cents  per  mile 
for  going  and  returning:  Provided  fuHher^  That  a  witness  sub- 
poenaed from  a  point  one  hundred,  miles  or  over  from  the  place  of 
holding  court  may  elect  to  receive  his  actual  necessary  expenses  of 
travel  and  subsistence  in  lieu  of  mileage  hereinbefore  provided." 
(Par.  830,  of  Instructions  to  Court  Officers  in  Alaska,  1910.) 

Witnesses  whose  depositions  in  land  hearings  are  taken  in  the 
third  judicial  division  are  entitled  under  the  act  of  1903,  supra^  to  the 
fees  allowed  by  law  in  the  district  court  in  that  division,  whether 
the  deposition  is  taken  by  a  United  States  commissioner  or  by  some 
other  officer,  and  the  vouchers  submitted  should  be  amended  ac- 
cordingly. 

A  United  States  commissioner  in  Alaska  who  takes  depositions  is 
entitled  to  the  same  fees  allowed  to  a  notary  public  for  like  service. 
(Pars.  1708  and  1705,  Alaska  Instructions  of  1910.)  Mr.  Conroy 
is  entitled  to  the  fees  provided  for  the  third  judicial  division  and  his 
voucher  should  be  amended  accordingly. 

The  revision  on  appeal  No.  22752  (decisions  of  June  14, 1913,  and 
July  8,  1913)  will  be  reopened  and  a  certificate  of  differences  in  ac- 
cordance with  this  decision  will  be  issued. 


CLAIK  OF  SintETY  COKPLETINO  WOEK  OF  DEFAHLTINO  CONTRACTOE  FOE 
FEECENTAOES  RETAINED  FEOX  CONTEACTOE. 

A  surety  completing  the  work  of  a  defaulting  contractor  can  not  claim,  by  way 

of  subrogation,  moneys  otherwise  due  the  contractor. 
The  doctrine  of  subrogation  is  an  equitable  doctrine  to  be  applied  and  enforced 

only  in  a  court  having  equitable  jurisdiction  and  the  accounting  officers 

have  no  such  jurisdiction. 

Comptroller  Downey  to  the  Secretary  of  the  Interior,  November  11,  1913: 

I  am  in  receipt  of  your  letter  of  the  5th  instant  requesting  my  deci- 
sion as  to  the  propriety  of  paying  to  the  National  Surety  Co.  the  sum 
of  $44,768.22,  retained  by  you  from  the  contract  price  of  work  done 
by  Messrs.  Orman  *&  Crook  under  contract  of  November  14,  1905,  as 
additional  security  for  the  full  and  proper  completion  of  the  work 
covered  by  said  contract,  said  Orman  &  Crook  having  failed  to  com- 
plete the  work  and  the  same  having  been  completed  by  their  surety, 
the  National  Surety  Co. 
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By  contract  of  November  14,  1905,  Orman  &  Crook,  a  partnership, 
undertook  and  agreed,  under  penalty  of  a  bond  conditioned  upon  a 
due  compliance  with  provisions  of  said  agreement,  with  the  National 
Surety  Co.  as  surety  thereon,  to  construct  and  complete,  at  specified 
unit  prices  for  the  different  items  and  classes  of  work  involved,  sec- 
tions 1,  2,  and  3  of  the  Belle  Fourche  Dam  and  distributing  canals, 
in  accordance  with  the  terms  of  their  proposal  and  detailed  specifica- 
tions thereto  attached  and  made  a  part  of  said  contract. 

The  estimated  cost  (actual  cost  being  dependent  on  quantity  of 
materials  furnished  and  work  actually  done),  at  unit  prices  agreed 
upon,  was  $879,164  for  schedule  1,  $70,129.75  for  schedule  2,  and 
$53,005.50  for  schedule  3.  All  work  was,  it  was  agreed  (par.  102), 
to  be  commenced  within  15  days  and  to  be  fully  completed,  schedule 
1,  by  September  1,  1909;  schedule  2,  by  May  1, 1907;  and  schedule  3, 
by  September  1,  1906. 

Paragraphs  21  and  22  of  the  specifications  were  as  follows: 

Pai'agraph  21  of  the  specifications  provided  that  delays  due  to  acts 
of  Providence,  fortuitous  events,  and  the  like,  would,  on  a  proper 
showing,  be  excused,  i.  e.,  entitle  the  contractors  to  like  additional 
time,  and  that — 

"  In  case  the  contractor  should  fail  to  complete  the  work  in  the 
time  agreed  upon  in  the  contract,  or  in  such  extra  time  as  may  have 
been  allowed  for  delays  as  herein  provided,  the  engineer  shall  com- 
pute and  appraise  the  direct  damages  for  the  loss  sustained  by  the 
United  States  on  account  of  further  emplovment  of  engineers,  in- 
spectors, and  other  employees,  including  afl  disbursements  on  the 
engineering  account  properly  chargeable  to  the  work.  The  amount 
so  appraised  and  computed  is  hereby  agreed  upon  as  liquidated  dam- 
ages, and  shall  be  deducted  from  any  money  due  the  contractor  under 
his  contract,  and  the  contractor  and  sureties  shall  be  liable  for  anv 
excess.  The  decision  of  the  chief  engineer  as  to  the  appraisal  of  such 
damages  shall  be  final  and  binding  on  both  parties.  Any  provisions 
in  the  detail  specifications  concerning  deduction  for  delay  shall  be 
held  as  modifymg  or  revoking  the  provisions  herein." 

Paragraph  22  of  the  specifications  further  provided  that,  in  the 
event  of  unreasonable  failure  or  delay  on  the  part  of  the  contractor 
to  prosecute  and  complete  the  work,  upon  due  notice — 

"  then  and  in  either  case  the  Secretary  of  the  Interior  shall  have  the 
power  to  suspend  the  operation  of  the  contract,  and  he  may  take  pos- 
session of  all  machinery,  tools,  appliances,  and  animals  employed  on 
any  of  the  works  to  be  constructed  under  the  contract  and  of  all 
materials  belonging  to  the  contractor  delivered  on  the  ground,  and 
may  use  the  same  to  complete  the  work,  or  he  may  employ  other 
parties  to  carry  the  contract  to  completion,  substitute  other  machin- 
ery or  materials,  j^nrchase  tlie  material  contracted  for  in  such  man- 
ner as  he  may  deem  proper,  or  hire  such  force  and  buy  such  ma- 
chinery, tools,  appliances,  materials,  and  animals  at  the  contractor's 
expense  as  may  be  necessary  for  the  proper  conduct  of  the  work  and 

Digitized  by^OOQlC 


DECISIONS  OF   THE  COMPTBOLLEB.  813 

for  finishing  it  in  the  time  agreed  upon.  Any  excess  of  cost  arising 
therefrom  over  and  above  the  contract  price  will  be  charged  against 
the  contractor  and  his  sureties,  who  snail  be  liable  therefor.  The 
failure  to  order  improvement  of  methods  or  increase  of  force,  plant, 
or  efficiencies  will  not  relieve  the  contractor  from  his  obligation  to 
perform  good  work  or  finish  in  time  agreed  upon." 

The  time  and  manner  of  making  payment  for  work  done  under 
said  contract  were  fixed  by  paragraph  104  of  the  specifications,  as 
follows: 

•'  104.  Estimates  and  payments. — Payments  will  be  made  as  fol- 
lows :  At  the  end  of  each  calendar  month  the  engineer  shall  make  an 
approximate  measurement  of  all  the  work  done  or  materials  delivered 
up  to  that  date  and  an  estimate  of  the  value  of  the  same,  at  the  prices 
agreed  upon  in  the  contract.  A  deduction  of  20  per  cent  sJiall  be 
made  from  this  estimated  amount,  and  from  the  balance  shall  be  de- 
ducted the  amount  of  all  previous  payments.  The  remainder  shall 
be  paid  to  the  contractor  upon  the  presentation  of  proper  accounts, 
prepared  by  the  engineer  and  approved  by  the  chi,ei  engineer.  The 
20  per  cent  so  deducted  shall  be  retained  by  the  iSovemment  until 
the  work  shall  have  been  completed  to  the  entire  satisfaction  of  the 
Chief  of  Engineers,  and  in  case  of  default  by  the  contractor  said 
20  per  cent  shall  be  and  become  the  sole  and  absolute  property  of  the 
United  States.  In  the  case  of  schedule  No.  1,  after  the  amount  so 
retained  equals  $40,000,  the  contractor  shall  be  paid  the  full  value 
of  the  work  done  or  the  material  delivered  during  each  month,  and 
in  the  case  of  each  of  schedules-  Nos.  2  and  3,  after  the  amount  re- 
tained equals  $5,000,  the  foregoing  deduction  of  20  per  cent  shall 
no  longer  be  made,  but  the  contractor  shall  be  paid  the  full  value  of 
the  work  done  or  materials  delivered  during  each  month.  The  bal- 
ance due  upon  completion  of  the  contract  shall  be  paid  as  provided 
in  paragraph  38." 

Paragraph  38  provided : 

«  *  *  *  "^^en  the  work  has  been  completed  or  all  material  has 
been  delivered  to  the  satisfaction  of  the  chief  engineer,  and  when  a 
release  of  all  claims  against  the  United  States  on  account  of  the  con- 
tract shall  have  been  executed  by  the  contractor,  final  payment  of  the 
balance  due  will  be  made." 

Work  was  commenced  in  due  course,  and  on  January  22,  1908, 
schedule  3  had  been  entirely  completed  and  paid  for  (including  the 
$5,000  reserved  percentages;  see  43  MS.  Comp.  Dec,  1466,  Dec.  28, 
1907;  43  irf.,  826,  Nov.  22, 1907)  and  schedule  2  was  practically  com- 
pleted, while  much  of  the  work  incident  to  schedule  1  remained  to  be 
done. 

On  that  date  Orman  &  Crook  having  become  bankrupt,  and  the 
work  not  having  been  carried  on  as  agreed,  the  contract,  under  para- 
graph 22,  supra^  after  due  notice,  was  suspended. 

At  the  time  of  said  suspension  Orman  &  Crook  had  been  paid  for 
all  work  done,  less  $40,000  retained  percentages,  schedule  1,  and 
$5,000,  schedule  2.    No  further  payments  have  been  made  to  Or^ian 
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&  Crook,  and  it  is  stated  that  the  $45,000  retained  had  been,  owing 
to  proper  charges  (on  what  account  not  stated),  reduced  to $44,768.22, 
which  is  the  net  amount  now  in  the  hands  of  the  Government  on  ac- 
count of  the  retentions  noted. 

Under  the  contract  terms  (par.  23,  supra) ^  on  the  suspension  of  the 
contract,  the  Government  had  the  right  to  complete  the  unfinished 
work  and  charge  the  contractors,  and  their  swrety^  with  any  excess 
in  cost  of  the  same  over  and  above  what  the  same  work  would  have 
cost  at  contract  rates,  and  to  avoid  the  Government  so  doing  the  con- 
tractors' surety,  the  National  Surety  Co.,  came  forward  and  itself 
proposed  to  complete  the  undertaking  of  its  principals.  In  accord- 
ance with  this  offer  on  the  part  of  the  National  Surety  Co.,  a  contract 
in  due  form  was  entered  into  by  the  terms  of  which  (contract  dated 
Apr.  8, 1908)  the  said  company  agreed — 

"to  construct  and  complete  the  work  thereiji  (i.  e.,  in  the  Orman 
&  Crook  contract  of  Nov.  14,  1905)  provided  for,  left  uncompleted 
by  Orman  &  Crook,  in  accordance  with  the  terms  and  at  the  prices 
set  forth  in  said  contraet^  *  *  *  Provided^  That  the  time  oi  com- 
pletion of  schedule  No.  1  of  said  contract  is  hereby  extended  to  De- 
cember 1,  1910,  and  the  party  of  the  second  part  shall  be  allowed  the 
use,  without  charge^  of  all  machinery,  tools,  appliances,  and  animals 
taken  over  (from  Orman  &  Crook)  by  the  United  States  under  the 
terms  of  paragraph  22  of  the  specincations     *     *     *. 

"  For  and  in  consideration  of  the  faithful  performance  of  the  stipu- 
lations of  this  contract,  the  party  of  the  second  part  shall  be  paid 
upon  the  presentation  of  proper  accounts  prepared  by  the  engineer 
and  approved  by  the  chief  engineer,  as  provided  in  paragraphs  38 
and  104  of  the  specifications  attached  to  and  forming  a  part  of  said 
contract  of  November  14,  1905.  Upon  the  completion  of  the  contract 
the  percentage  heretofore  retained  (from  Orman  &  Crook,  this  being 
the  $44,768.22  now  in  question),  under  the  provisions  of  paragrapE 
104  of  the  specifications,  shall,  subject  to  the  provisions  of  said  con- 
tract of  NorerrJjer  i^,  1905y  be  paid  to  the  proper  party  m  interest, 
viz,  the  party  of  the  second  part." 

As  before  stated,  at  the  time  Orman  &  Crook  defaulted,  the  work 
on  schedule  2  was  practically,  but  not  quite,  completed.  The  National 
Surety  Co.  completed  this  work  in  short  order  at  a  cost  of  less 
than  $300,  and  thereupon  claimed  pay,  at  the  agreed  unit  prices,  for 
doing  the  same,  which  was  allowed,  and  also  the  $5,000  theretofore 
retained  from  Orman  &  Crook,  which  latter  claim  was  disallowed. 
(See  decision  of  this  office  dated  Aug.  6,  1908,  46  MS.  Comp.  Dec., 
772.) 

Schedule  No.  1  has  now  been  also,  completed  by  the  National  Surety 
Co.,  and  in  connection  with  its  final  account  for  work  done,  at  the 
agreed  unit  prices,  it  now  claims  also  the  full  amount  retained  by  the 
Government,  account  of  schedules  1  and  2  ($44,768.22),  from  esti- 
mates covering  work  done  by  Orman  &  Crook  prior  to  January  22, 
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1908,  and  I  am  asked  to  decide  whether  said  sum,  in  addition  to  pay 
for  all  work  actually  done  by  said  surety  company  at  the  agreed 
rates,  may  properly  be  paid  to  it. 

It  is  apparent,  without  argument  or  discussion,  that  that  provision 
of  the  Orman  &  Crook  contract  which  purported  to  provide — 

"that  in  case  of  default  by  the  contractor  said  20  per  cent  shall  be  and 
become  the  sole  and  absolute  property  of  the  United  States" 

was  a  provision  for  a  penalty  or  forfeiture,  pure  and  simple,  and  as 
such  can  be  enforced  only  to  the  extent  of  any  actual  damages  sus- 
tained by  the  United  States  by  reason  of  the  failure  of  Orman  & 
Crook  to  complete  all  the  work  covered  by  said  contract  in  the  man- 
ner and  time  agreed.  (46  MS.  Comp.  Dec,  772,  Aug.  6,  1908 ;  16 
Comp.  Dec.,  490.)  Except  to  the  extent  of  any  actual  damages 
occasioned  it  by  the  default  of  Orman  &  Crook,  together  with  those 
costs  and  damages  which  Orman  &  Crook  agreed  to  pay  in  the  event 
of  delay  (see  par.  21  supra),  the  Government  had,  at  the  time  the 
contract  of  April  8, 1908,  was  made,  and  has  now,  no  right  whatever 
to  the  sums  theretofore  retained  in  accordance  with  the  contract,  or 
any  right  to  hold  the  same  beyond  the  final  completion  of  the  work 
or  to  dispose,  or  agree  to  dispose,  of  the  same  in  any  other  manner  or 
to  any  other  person  than  as  provided  in  the  original  contract  with 
Orman  &  Crook. 

Furthermore,  in  agreeing  to  complete  Orman  &  Crook's  unfinished 
undertaking  at  the  same  rates  and  on  the  same  terms  as  those  pro- 
vided for  in  the  original  Orman  &  Crook  contract,  the  National 
Surety  Co.  did  nothing  more  than  it  was  already  fully  obligated  to 
do  under  its  existing  contract  of  suretyship,  and  if  it  was  the  intent 
of  the  parties  by  the  contract  of  April  8,  1908,  to  provide  for  the 
payment  to  it  of  sums  theretofore  earned  by  Orman  &  Crook,  in 
addition  to  pay  at  contract  rates  for  all  work  thereafter  done  by 
it,  then  such  provision  could  be  construed  only  as  utterly  without 
authority  on  the  one  hand  and  as  without  consideration  on  the  other, 
and  therefore  nudum  pactum.  (16  Comp.  Dec,  351,  490;  18  id.,  254, 
843;  8  w?.,  552.) 

It  is  understood  that  the  National  Surety  Co.  bases  its  claims  for 
the  fund  of  $44,768.22  in  question  on  two  grounds:  (1)  That  the 
Government  agreed  to  pay  the  retained  percentages  to  it  as  "the 
proper  party  in  interest,"  and  (2)  that,  in  any  event,  having  com- 
pleted the  work  which  Orman  &  Crook  had  agreed  to  complete,  it  is 
to  be  subrogated  to  the  rights  of  Orman  d;  Crook  to  any  fund  in  the 
Government's  possession  otherwise  due  Orman  &  Crook. 

The  first  of  these  contentions,  for  reasons  already  noted,  is  unten- 
able ;  the  second,  as  will  appear,  is  without  merit. 

The  doctrine  of  subrogation  is  a  pure,  unmixed  equity  {/Etna  Life 
Ins.  Co»  V.  MiddUporty  124  U.  S.,  534),  and    hence    can    be    re- 
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sorted  to  and  applied  only  in  or  before  a  tribunal  having  equitable 
jurisdiction  and  powers.  Both  the  executive  and  the  accounting  offi- 
cers of  the  Government  are  limited  in  the  power  given  them  to  settle 
claims  against  the  Government  which  come  before  them  for  adjudi- 
cation to  claims  having  a  legal  as  distinguished  from  an  equitable 
basis.  (18  Comp.  Dec,  379.)  Therefore,  whatever  claim,  if  any,  the 
National  Surety  Co.  may  have  equitably — i.  e.,  by  way  of  subrogation 
to  all  or  any  part  of  the  fund  of  $44,768.22  now  in  the  hands  of  the 
Government  and  nominally  due  Orman  &  Crook — it  can  enforce  it,  if 
at  all,  only  in  some  court  having  equitable  jurisdiction  and  powers. 

But,  with  respect  to  such  claim,  it  will  not  be  amiss  to  correct  what 
appears  to  be  an  erroneous  understanding  of  the  circumstances  that 
would  justify  the  application  of  the  doctrine  of  subrogation.  It  is 
not  with  respect  to  the  rights  of  Orman  <&  Crook  to  the  $44,768.22, 
but  with  respect  to  the  right  of  the  Govemrrhent  to  said  fund  that  the 
National  Surety  Co.  could,  in  any  event,  or  before  any  tribxmal,  prop- 
erly claim  to  be  subrogated.  Therefore,  if  the  United  States  has  no 
right  to  said  fund,  no  right  of  subrogation  exists  in  favor  of  said 
surety  company  at  all.  This  will  be  clear  from  a  brief  resum6  of  the 
facts  and  controlling  principles : 

The  contract  of  April  8,  1908,  as  already  indicated,  added  not  one 
whit  to  the  liability  theretofore  existing  against  the  surety  company 
in  favor  of  the  United  States,  for  under  said  contract  it  neither  did 
nor  agreed  to  do  one  thing  that  it  was  not  already  obligated  either 
to  do  or  have  done.  It  was  already  fully  bound  under  its  contract  of 
suretyship  to  see  that  Orman  &  Crook  completed  their  contract,  and 
the  contract  of  April  8,  1908,  imposed  no  added  liability  in  this  or 
any  other  respect.  It  presumably  undertook  the  completion  of  the 
contract  for  its  own  protection  and  because  of  its  liability  as  surety 
for  the  original  contractors,  and  whether  it  was  damaged  by  the 
failure  of  Orman  &  Crook  to  complete  their  contract  was  and  is  no 
concern  of  the  Government,  the  Government  being  concerned  only 
with  the  matter  of  sustaining  no  damages  itself  on  such  account. 
That  is  a  matter  entirely  between  Orman  &  Crook  and  said  surety 
company.  If  the  surety  company  did  suffer  damages  through  Orman 
&  Crook's  default — i.  e.,  if  it  cost  it  more  to  do  the  work  than  it 
received  for  doing  it — that  is  a  matter  of  claim  and  adjustment  be- 
tween it  as  surety  and  Orman  &  Crook  as  principals.  (18  Comp. 
Dec,  843.) 

The  $44,768.22  in  question  was,  subject  always  to  the  damages  for 
default  and  delays,  earned  by  Orman  &  Crook,  and,  except  for  a  for- 
feiture which  no  court  would  recognize  or  enforce,  now  that  all  the 
contract  work  has  been  completed  at  the  rates  originally  agreed  upon 
and  without  extra  cost,  that  sum  is  due  Orman  &  Crook  and  must  be 
paid  to  them  or  their  legal  representative.    Except  as  indicated  the 
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Government  has  no  shadow  of  claim  or  right  to  said  fund,  and  such 
claim  as  it  has  against  it  it  can  enforce  against  the  National  Surety 
Co.  also  if  need  be.  The  right  that  the  Government  has  against  said 
fund  it  has  against  the  National  Surety  Co.  also,  as  surety  on  the 
bond  of  Orman  &  Crook,  and  it  is  patent,  therefore,  that  the  United 
States  having  itself  no  rights  against  the  fund  in  toto,  there  are  no 
rights  perforce  to  which  the  National  Surety  Co.,  as  between  it  and 
the  Government,  could  in  any  event  be  subrogated.  (Hitchcock  v. 
United  States,  164.U.  S.,  227,  232.) 

On  the  facts  presented  I  have  to  advise  you  that  you  are  not  au- 
thorized to  pay  all  or  any  part  of  the  sum  in  question  to  the  National 
Surety  Co.     (8  Comp.  Dec,  552;  18  id.,  254.) 

While,  as  I  think  I  have  suflSciently  indicated,  the  National  Surety 
Co.  is  not,  as  a  matter  of  legal  right,  entitled  to  all  or  any  part  of 
the  fund  in  question,  yet  if  there  are  substantial  equities  in  its  favor 
as  between  itself  and  the  defaulting  contractors,  it  might  be  a  matter 
of  grave  injustice  to  pay  the  $44,768.22  at  this  time  to  Orman  & 
Crook,  or  their  trustee  in  bankruptcy,  and  nothing  I  have  herein 
said  with  reference  to  the  legal  right  of  Orman  &  Crook  to  this 
money  is  to  be  construed  either  as  advising  or  authorizing  such  pay- 
ment. To  pay  the  whole  fund  at  this  time  over  to  the  representa- 
tives of  the  bankrupt  firm  might  operate  to  deprive  the  National 
Surety  Co.  altogether  of  any  and  all  opportunity  of  adjusting  and 
enforcing  any  equities  it  may  have  in  the  premises  to  all  or  a  part 
of  said  sum,  and  if  it  has  such  equities  a  fair  opportunity  should  be 
given  it  for  adjusting  or  enforcing  the  same. 

A  proper  course  would  seem  to  be  to  give  due  notice  both  to  Orman 
&  Crook  and  the  surety  company  of  the  balance  that  is  legally  due 
Orman  &  Crook,  and  call  on  them,  by  some  reasonable  date  in  the 
future,  to  adjust,  as  between  themselves,  any  equities  that  may  sub- 
sist in  the  premises  and  to  agree  as  to  the  disposition  to  be  made  of 
the  fund,  under  the  alternative  that  the  whole  fund,  in  the  absence 
of  such  agreement  and  of  full  releases  on  the  part  of  both  parties  in 
interest,  will  be  paid  to  the  representative  of  the  bankrupt  firm. 
In  other  words,  it  would  seem  the  safe  and  fair  thing  to  do  to  hold 
this  fund  for  the  present  and  until  the  National  Surety  Co.,  either 
by  agreement  or  by  court  proceedings,  as  it  may  elect,  has  had  a 
reasonable  opportunity  of  showing  its  rights  to  this  fund  or  any 
part  thereof.  If,  within  a  reasonable  time  after  notice,  neither  by 
agreement  with  Orman  &  Crook  or  their  legal  representative,  nor  by 
appropriate  court  proceedings,  the  surety  company  has  established 
its  right  to  all  or  a  part  of  said  fund,  then  payment  should  of  course 
be  made  to  Orman  &  Crook,  or  to  their  proper  representative,  if  their 
affairs  are  still  in  bankruptcy. 
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PAYXENT  FOE  WOEK  PERFOEXED  APTEE  BATE  FIXED  BY  COKGEESS  FOE 

ITS  COXPLETION. 

Where  an  act  of  Ck)ngre8S  authorizing  a  specific  work  and  making  an  appropria- 
tion therefor  expressly  provides  that  the  work  shall  be  completed  not  later 
than  a  date  therein  mentioned,  the  appropriation  made  is  not  available  for 
the  payment  of  expenses  incurred  in  the  prosecution  of  said  work  after  said 
date. 

Comptroller  Downey  to  the  Secretary  of  the  Interior,  November  12,  1913: 

I  have  your  letter  of  the  8th  instant,  as  follows: 

"The  act  of  Congress,  approved  February  19,  1912  (37  Stat,  67^, 

f)rovides  for  the  sale  of  the  surface  of  the  segregated  coal  and  asphalt 
ands  belonging  to  the  Five  Civilized  Tribes  in  Oklahoma,  and  ap- 
propriated $50,000  for  carrying  out  the  provisions  of  the  act.  The 
act  requires  that  the  work  be  completed  within  six  months.  The 
work  was  not  completed,  however,  and  the  Indian  appropriation 
act,  approved  August  24, 1912  (37  Stat.,  518,  534),  extended  the  time 
to  December  1, 1912.  It  became  necessary  to  reclassify  and  appraise 
this  land,  and  the  Indian  appropriation  act,  approved  June  30,  1913 
(Public,  No.  4),  extended  the  time  for  the  completion  of  the  work 
to  December  1,  1913,  and  appropriated  an  additional  sum  of  $10,000 
for  the  purpose. 

"It  is  necessary  to  survev  this  land  before  it  is  classified  and  ap- 
praised and  it  is  believed  that  this  feature  of  the  work  can  be  com- 
pleted by  December  1,  but  it  is  not  believed  that  the  work  of  pre- 
paring the  necessary  plats  can  be  completed  by  that  date.  The 
Commissioner  to  the  Five  Civilized  Tribes  has  requested  that  he  be 
authorized  to  employ  a  surveyor,  a  draftsman,  and  a  stenographer 
from  December  1,  1913,  to  January  31,  1914,  for  the  purpose  of  com- 
pleting the  plats.  In  view  of  the  fact  that  the  law  requires  that  the 
classification  and  appraisement  of  this  land  he  completed  by  Decem- 
ber 1,  the  question  arises,  can  the  appropriations  made  in  the  acts 
of  February  19,  1,912,  and  Jun6  30,  1913,  be  used  for  paying  the 
salaries  of  the  three  employees  referred  to. 

"If  you  hold  that  this  fund  is  not  applicable  your  decision  is 
requested  as  to  whether  the  appropriation  of  $250,000,  authorized 
in  the  Indian  appropriation  act,  approved  June  30,  1913  (Public. 
No.  4)  for  expenses  of  the  administration  of  affairs  of  the  Five 
Civilized  Tribes,  may  be  used  for  this  purpose." 

The  act  of  February  19, 1912,  sxipra^  was  entitled  "An  act  to  pro- 
vide for  the  sale  of  the  surface  of  the  segregated  coal  and  asphalt 
lands  of  the  Choctaw  and  Chickasaw  Nations  and  for  other  pur- 
poses." It  authorized  the  Secretary  of  the  Interior  to  sell  the  lands 
in  question  at  not  less  than  the  appraised  price,  to  be  fixed  as  therein 
provided,  and  contained,  inter  alia^  the  following  provisions: 

"  Before  offering  such  surface  for  sale  the  Secretary  of  the  Interior, 
under  such  regulations  as  he  may  prescribe,  shall  cause  the  same  to  be 
classified  and  appraised  by  three  appraisers  to  be  apointed  by  the 
President,  at  a  compensation  to  be  fixed  by  him,  not  to  exceed  for 
salary  and  expenses  for  each  appraiser  the  sum  of  $15  per  day  for  the 
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time  actually  engaged  in  making  such  classification  and  appraise- 
ment.' 

"The  clasification  and  appraisement  provided  for  herein  shall 
be  completed  within  6  months  from  the  aate  of  the  passage  of  this 
act,  shall  be  sworn  to  by  the  appraisers,  and  shall  become  effective 
when  aproved  bv  the  Secretary  of  the  Interior."     (Sec.  1.) 

"  That  upon  the  expiration  of  two  years  after  the  lands  have  been 
first  offered  for  sale  the  Secretary  of  the  Interior,  under  rules  and 
regulations  to  be  prescribed  by  him,  shaU  cause  to  be  sold  to  the 
highest  bidder  for  cash  the  surface  of  any  lands  remaining  unsold  and 
01  any  surface  lands  forfeited  by  reason  of  nonpayment  of  any  part 
of  the  purchase  price,  without  regard  to  the  appraised  value  thereof." 
(Sec.  4.) 

"That  there  is  hereby  appropriated,  out  of  any  moneys  in  the 
Treasury  not  otherwise  appropriated  belonging  to  the  Choctaw  and 
Chickasaw  Tribes  of  Indians,  the  sum  of  $50,W0  to  pay  expenses  of 
the  classification,  appraisement,  and  sales  herein  provided  for." 
(Sec.  8.) 

"  That  the  Secretary  of  the  Interior  be,  and  he  is  hereby,  author- 
ized to  prescribe  such  rules,  regulations,  terms,  and  conditions  not 
inconsistent  with  this  act  as  he  may  deem  necessary  to  carry  out  its 
provisions,  including  the  establishment  of  an  office  during  the  sale 
of  this  land  at  McAlester,  Pittsburg  County,  Oklahoma."     (Sec.  9.) 

By  the  act  of  August  24, 1912  (37  Stat.,  518,  534),  the  act  of  Feb- 
ruary 19,  1912,  was  amended  "  to  provide  that  the  classification  and 
appraisement  of  such  lands  shall  be  completed  not  later  than  De- 
cember first,  nineteen  hundred  and  twelve." 

By  the  act  of  June  30,  1913  (Public,  No.  4,  pp.  20  and  21),  said 
act  of  February  19  was  further  amended  "  to  provide  that  the  classi- 
fication and  appraisement  of  such  lands  shall  be  completed  not  later 
than  December  first,  nineteen  hundred  and  thirteen,"  and  the  sum  of 
$10,000,  to  be  paid  out  of  the  Choctaw  and  Chickasaw  tribal  funds, 
was  therein  appropriated  "  for  the  completion  of  the  work." 

The  effect  of  the  above  legislation  on  this  subject  is  the  same  as 
though  the  original  act  of  February  19, 1912,  had  directed  the  com- 
pletion of  the  classification  and  appraisement  not  later  than  Decem- 
ber 1,  1913,  and  had  carried  an  appropriation  of  $60,000  instead  of 
$50,000. 

This  appropriation  was  made  expressly  to  accomplish  a  specific 
object,  namely,  the  sale  of  certain  Indian  lands.  Therefore  it  is  ex- 
clusively available  for  the  payment  o|  all  proper  expenses  incident 
thereto,  and  but  for  the  provision  requiring  the  completion  of  the 
classification  and  appraisement  not  later  than  December  1,  1913,  it 
would  be  available  until  expended  for  the  payment  of  all  such  ex- 
penses regardless  of  when  incurred.  But  Congress  has  said  that  the 
classification  and  appraisement  (work  preliminary  to  sale)  "shall 
be  completed  not  later  than  December  first,  nineteen  hundred  and 
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thirteen."  Was  not  this  tantamount  to  saying  that  no  part  of  the 
work  of  classification  or  appraisement  shall,  be  performed  after  said 
date?  In  other  words,  does  not  this  provision  prohibit  the  per- 
formance of  this  preliminary  work  after  December  1,  1913?  I  am 
inclined  to  think  it  does.  And  if  the  performance  of  the  work  after 
said  date  is  prohibited  by  law,  the  expenses  incurred  therein  would 
be  illegal  and  their  payment  unauthorized. 

If  the  work  of  classification  and  appraisement  could  properly  be 
performed  after  the  date  fixed  by  Congress  for  the  completion  thereof, 
there  would  appear  to  have  been  no  need  for  the  two  amendments  ex- 
tending the  time  limit.  It  can  not  be  assumed  that  Congress  would 
twice  extend  this  limitation  if  such  limitation  was  intended  as  di- 
rectory merely  and  the  extension  not  necessary  to  accomplish  the  ob- 
ject for  which  the  appropriation  was  made.  The  provision  that  the 
classification  and  appraisement  shall  be  completed  not  later  than 
December  1, 1913,  must  be  regarded  as  a  limitation  on  the  use  of  the 
appropriation  for  those  purposes. 

You  are  advised,  therefore,  that  neither  of  the  appropriations  re- 
ferred to  in  your  letter,  supra^  are  available  for  payment  of  expenses 
incurred  after  December  1,  1913,  in  the  work  of  classification  or  ap- 
praisement of  the  lands  in  question. 


HEAT  AND  LIGHT  ALLOWANCE  FURNISHED  THE  FAMILY  OF  AN  OFFICER 

STATIONED  ABROAD. 

When  an  officer  changes  his  station  he  has  not  the  right  to  assign  his  heat  and 
light  allowance  to  his  family  in  the  event  they  remain  at  his  former  station. 
Heat  and  light  allowance  is  personal  to  the  officer  and  not  for  the  benefit  of 
his  family. 

Payments  made  under  former  regulations  will  be  credited  to  the  disbursing 
officer  but  the  auditor  shall  have  the  right  to  stoppage  in  the  settlement 
of  an^  future  claims  of  an  officer  who  has  received  payments  not  authorized 
by  this  decision. 

Decision  by  Comptroller  Downey,  November  13,  1913: 

Capt.  Orrin  R.  Wolfe,  Quartermaster  Corps,  United  States  Army, 
appealed  January  14, 1913,  from  so  much  of  the  action  of  the  Auditor 
for  the  War  Department  in  settlement  No.  24536,  dated  August  31, 
1912,  as  disallowed  items  in  his  disbursing  accounts  as  quartermaster, 
aggregating  $53.90,  being  payments  to  the  Pacific  Gas  &  Electric 
Co.,  San  Francisco,  Cal.,  for  heat  and  light  supplied  the  family  of 
Maj.  H.  T.  Ferguson,  Tenth  Infantry,  from  November  18,  1911,  to 
January  31,  1912,  as  per  vouchers  No.  72-B,  December,  1911,  for 
$14.88;  No.  107-B,  January,  1912,  for  $19.20;  and  No.  30-6,  Feb- 
ruary, 1912,  for  $19.62.  The  apartment  occupied  by  Maj.  Ferguson's 
family  was  heated  by  fuel  gas  and  lighted  by  electricity. 
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The  auditor  disallowed  said  payments  because  it  appeared  that 
during  the  period  covered  by  the  payments  said  officer  was  stationed 
with  his  regiment  at  Camp  E.  S.  Otis,  Canal  Zone,  and  that  under 
such  circumstances  the  payments  were  improper.  The  auditor  cited 
in  his  disallowance  the  decision  of  this  office  of  February  8,  1912  (18 
Comp.  Dec.,  592). 

It  appears  from  the  papers  of  the  case  that  Maj.  Ferguson  was 
stationed  with  his  regiment  at  Camp  E.  S.  Otis,  Canal  Zone,  from 
November  18,  1911,  to  April  25,  1912,  and  occupied  public  quarters 
at  such  place.  His  family  during  said  period  lived  at  No.  1749 
Broadway,  San  Francisco,  Cal.,  occupying  an  apartment  there  rented 
for  them  by  the  officer.  The  appellant  paid  for  the  heat  and  light  for 
the  apartment  so  occupied  by  Maj.  Ferguson's  family  covering  the 
period  from  November  18, 1911,  to  January  31, 1912.  Maj.  Ferguson 
states  that  the  public  quarters  occupied  by  him  in  the  Canal  Zone  were 
not  heated  or  lighted  by  the  United  States  and  that  no  part  of  his 
heat  or  light  allowance  was  otherwise  drawn  by  him.  He  states 
further  that  he  took  his  meals  at  a  hotel  and  the  heat  and  light  used 
by  him  in  his  quarters  were  paid  for  from  his  own  private  funds 
during  the  entire  period  from  November  18,  1911,  to  April  25,  1912, 
when  he  left  the  Canal  Zone. 

The  heat  and  light  allowance  is  authorized  by  a  provision  in  the 
Army  appropriation  act  of  March  2,  1907  (34  Stat,  1167),  as 
follows : 

"That  hereafter  the  heat  and  light  actually  necessary  for  the 
authorized  allowance  of  quarters  for  officers  and  enlisted  men  shall 
be  furnished  at  the  expense  of  the  United  States  under  such  regula- 
tions as  the  Secretary  of  War  may  prescribe." 

The  Army  Regulations,  1910,  in  force  at  the  time  provide : 

"  1052.  Each  officer  *  *  *  entitled  to  and  occupying  public 
quarters  *  *  *  will  be  furnished,  at  the  expense  of  the  United 
States,  with  the  quantity  of  fuel  set  forth  in  the  table  of  allowances, 
paragraph  1060.    *     *    * . 

"  1053.  The  Quartermaster's  Department  may  issue  or  sell  fuel  in 
accordance  with  the  preceding  paragraph  *  *  *  to  families  of 
officers  who  are  temporarily  absent  or  who  are  on  duty  abroad  or  in 
Alaska,  on  a  written  certificate  of  the  officer  that  the  amount  of  his 
allowance  covered  by  the  certificate  will  not  be  otherwise  drawn  by 
him.    *    *    * 

"  1078.  Each  officer  *  *  *  entitled  to  and  occupying  public 
quarters  *  *  *  will  be  allowed,  at  the  expense  oi  the  United 
States,  for  each  room  to  which  his  rank  entitles  him  *  *  * 
20,000  watt-hours  of  electric  current  a  month,    *    *    *  . 

"The  Quartermaster's  Department  maj  furnish  light,  in  accord- 
ance with  the  foregoing  provisions  of  this  paragraph,  *  *  *  to 
families  of  officers  who  are  temporarily  absent  or  who  are  on  duty 
abroad  or  in  Alaska,  on  a  written  certificate  of  the  officer  that  the 
amount  of  his  allowance  covered  by  the  certificate  will  not  be  other- 
wise drawn  by  him.    *    *    ♦ " 
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The  allowance  of  rooms  as  quarters  for  an  officer  of  the  grade  of 
major  in  the  Army  is  five.    (See  act  Mar.  2,  1907,  37  Stat,  1168.) 

By  paragraph  1060,  Army  Regulations,  1910,  it  is  provided  that 
a  major  occupying  five  rooms  as  quarters  and  stationed  in  the  Tropics 
is  entitled  to  1^  cords  of  wood  per  month  the  year  around.  One 
cord  of  average  oak  wood  is  fixed  as  the  equivalent  of  6,000  cubic 
feet  of  fuel  gas.  (See  General  Orders,  No.  76,  War  Department, 
Apr.  5, 1907.) 

Under  date  of  May  4,  1912,  Maj.  Ferguson  stated  to  the  clli^f 
quartermaster,  Western  Division,  San  Francisco,  that — 

"The  Government  quarters  occupied  by  me  in  the  Canal  Zone 
were  not  heated  or  lighted  by  the  United  States  (see  certificate  of 
the  post  quartermaster  of  Camp  E.  S.  Otis,  Canal  Zone,  hereto 
attacned),  and  no  part  of  my  fuel  or  light  allowance  was  otherwise 
drawn  by  me.  My  food  was  cooked  by  the  Isthmian  Canal  Commis- 
sion Hotel,  where  I  boarded,  other  heat  was  purchased  by  me,  and 
my  light  was  purchased  and  paid  for  by  me,  all  for  the  entire  period, 
November  18,  19,11,  to  Aj)ril  25,  1912,  inclusive.  I  fumishea  your 
office  with  a  written  certificate  that  the  amount  of  my  allowance 
covered  by  the  same  would  not  be  otherwise  drawn  by  me.  My 
status  was  '  Duty  with  regiment  in  the  Canal  Zone.' " 

The  certificate  of  the  post  quartermaster  at  Camp  E.  S.  Otis  cor- 
roborates Maj.  Ferguson's  statement  to  the  effect  that  the  quarters 
occupied  by  him  in  the  Canal  Zone  were  not  heated  or  lighted  by 
the  United  States. 

In  the  decision  of  this  office  of  October  13,  1910  (56  MS.  Comp. 
Dec.,  200),  it  was  held  that  where  an  officer  on  duty  in  the  Philip- 
pines occupied  quarters  not  heated  at  Government  expense  the  fuel 
allowance  to  which  he  was  entitled  in  the  Philippines  might  be 
issued  to  his  family  at  Athens,  Ohio,  but  that  if  the  quarters  which 
he  actually  occupied  in  the  Philippines  were  heated  at  Government 
expense  no  fuel  could  be  issued  to  his  family  in  the  United  States. 
This  decision  was  subsequently  overruled,  but  not  until  after  the 
time  covered  by  the  above  payments.  (See  18  Comp.  Dec,  592,  dated 
Feb.  8,  1912;  63  MS.  Comp.  Dec,  407,  dated  Oct.  29,  1912;  65  id., 
1094,  dated  May  27, 1913.) 

It  thus  appears,  therefore,  that  appellant  made  payments  for  the 
heat  and  light  furnished  the  family  of  Maj.  Ferguson  under  the 
reflations  and  decisions  in  force  at  the  time,  although  it  was  after- 
wards decided  that  payments  for  heat  and  light  supplied  to  an  officer's 
family  at  a  place  other  than  his  regular  station  were  not  authorized. 
Such  decision  should  not  operate  to  deny  credit  to  the  disbursing 
officer  for  payments  made  imder  decisions  in  force  at  the  time  he  made 
the  payments  and  upon  which  he  was  warranted  in  relying.  This 
would  not  necessarily  apply,  however,  to  the  officer  who  was  the 
beneficiary  of  the  payments  now  held  to  be  unauthorized,  and  in  this 
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case  if,  perchance,  there  should  be  anything  due  Maj.  Ferguson  in 
the  future  which  the  accounting  officers  of  the  Treasury  are  called 
upon  to  settle,  they  would  be  warranted  in  taking  into  consideration 
these  unauthorized  payments.  Credit  for  a  greater  amount  than  he 
should  have  paid,  however,  can  not  be  allowed  the  disbursing  officer. 
Under  the  decisions  he  was  not  warranted  in  paying  an  allowance  for 
heat  greater  than  for  five  rooms,  which  was  H  cords  of  wood  per 
month,  or  its  equivalent  of  9,000  cubic  feet  of  gas  per  month.  The 
vouchers  show  that  he  paid  for  heat  for  the  2  months  and  13  days 
$37.79.  He  was  warranted  in  paying  $18.16,  There  was,  therefore, 
an  overpayment  of  $19.63  on  account  of  heat.  The  payment  for  light 
was  witiiin  the  regulation  allowance. 

Upon  a  revision  of  the  above-described  account  I  find  a  difference 
in  favor  of  appellant  of  $34.27,  being  $53.90  less  $19.63,  and  a  certifi- 
cate of  differences  will  issue  accordingly. 

Kevision  is  limited  to  the  items  of  which  revision  is  requested  and 
the  right  of  revision  as  to  remainder  of  the  account  is  reserved. 


T&AHSPOBTATIOH— PARTY  RATE  FOR  LESS  THAN  TEH— DUTY  OF  OFFICER. 

A  special  rate  for  the  transportation  of  a  minimum  number  of  10  persons  on  a 
single  ticket  is  not  applicable  for  a  less  number,  unless  such  a  ticket  is  fur- 
nished or  the  request  for  the  transportation  indicates  that  said  rate  is  to  be 
applied. 

The  officer  charged  with  the  duty  of  procuring  transportation  for  the  Govern- 
ment should  ascertain  what  rates  are  available,  and  issue  the  request  indi- 
cating the  rate  that  will  best  subserve  the  interests  of  the  Government 

ComptroUer  Downey  to  Capt.  E.  W.  Tanner,  duartermaster  Corps,  Hovember  14, 
1913: 

I  have  received  per  indorsement  of  Chief,  Quartermaster  Corps,  of 
November  7,  1913,  your  letter  dated  November  1,  1913,  requesting  a 
decision  as  to  whether  payment  for  the  transportation  of  9  men  from 
Chattanooga,  Tenn.,  to  Atlanta,  6a.,  shall  be  made  at  the  individual 
per  capita  rate  of  $3.80  or  on  the  basis  of  the  charge  for  10  persons  at 
the  party  rate  of  $2.75  per  capita. 

The  service  was  rendered  in  compliance  with  transportation  request 
353094,  issued  by  the  quartermaster.  Fort  Oglethorpe,  Ga.,  August  28, 
1913,  drawn  on  the  Nashville,  Chattanooga  &  St  Louis  Railway  Co. 
for  Uie  transportation  of  9  men  from  Chattanooga,  Tenn.,  to  Atlanta, 
Ga.,  for  which  one  ticket  was  issiced  for  the  entire  party. 

It  appears  that  party  fares  are  authorized  by  Nashville,  Chatta- 
nooga &  St.  Louis  Railway  Circular  D-1137  (I.  C.  C.  No.  A-541)  for 
parties  of  10  or  more  traveling  together  on  one  ticket,  but  bo  pro- 
vision is  made  for  a  less  number  than  10. 
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The  party  fare  between  Chattanooga  and  Atlanta  is  $2.75,  and  the 
minimum  authorized  charge  for  a  party  is  therefore  $27.50. 
The  individual  fare  between  said  points  is  $3.80  and  the  charge  for 

9  persons  at  said  rate  is  $34.20,  which^ would  undoubtedly  be  correct 
if  9  separate  tickets  were  requested  and  furnished.    If  one  ticket  for 

10  persons  is  issued  the  charge  therefor  is  $27.50.  If  one  ticket  for 
9  persons  is  issued,  is  it  reasonable  that  the  charge  therefor  should 
exceed  the  charge  for  10,  because  the  tariff  does  not  specifically  make 
provision  for  less  than  10? 

It  is  a  self-evident  principle  that  the  greater  includes  the  less  and  it 
is  recognized  in  all  forms  of  business  that  the  charge  for  a  less  service 
should  not  exceed  the  charge  for  a  greater.  But  are  we  justified  in 
applying  the  principle  to  this  case?  If  not,  it  may  be  advantageous 
to  consider  where  the  fault  lies. 

The  request  was  for  "  first-class  limited  tickets  "  for  9  persons.  On 
the  face  of  the  request  attention  is  called  to  instructions  on  the  back, 
in  which  it  is  said :  ^'  The  agent'  will  issue  in  exchange  an  ordinary 
passenger  ticket  at  the  lowest  limited  rate,  imless  the  request  con- 
tains other  specific  directions."  The  tariffs  did  not  provide  for  party 
rates  for  less  than  10  persons. 

If  the  request  had  been  for  transportation  for  10  people  and,  not- 
withstanding it  had  said  tickets  (in  the  plural),  the  agent  had  issued 
one  ticket,  there  would  be  undoubted  justification  for  construing  the 
ticket  as  a  party  ticket  and  the  service  as  party  service  and  limiting 
payment  accordingly.  But  since  there  was  no  such  ticket  on  sale  as 
a  party  ticket  for  9  people  and  no  such  service  recognized  as  a  party 
service  for  9  people,  such  a  construction  in  this  case  seems  unjustified. 

It  may  be  said  that  the  Government  ought  not  to  b^  required  to  pay 
for  the  transportation  of  9  persons  more  than  the  amount  for  which 
it  could  have  transported  10.  That  is  true  beyond  a  doubt,  but  if 
the  fault  lies  with  some  one  else  we  are  not  justified  in  casting  upon 
the  railroad  company  the  burden  of  safeguarding  the  Government's 
interests  and  reimbursing  unjustifiable  expenditures. 

Had  the  request  been  for  a  party  ticket  for  10  persons  the  railroad 
company  must  have  furnished  it,  could  have  made  no  objection  be- 
cause only  9  persons  were  in  fact  in  the  party,  must  have  accepted  it 
for  the  transportation  of  any  number  of  persons  not  exceeding  10, 
and  could  have  claimed  therefor  payment  only  at  the  party  rate, 
$2.75  per  capita  (10),  or  $27.50  for  the  service. 

It  is  my  opinion  that  the  Government  must  pay  $3.80  per  capita 
for  9  persons,  $34.20,  for  this  service,  a  contribution  of  $6.70  to  care- 
lessness and  a  flagrant  disregard  of  the  Government's  interests. 

Any  party  of  9  individuals  contemplating  such  a  journey  at  their 
own  expense  or  any  one  of  them  charged  with  the  duty  of  arranging 
for  transportation  for  the  party  would  have  made  inquiry,  if  not 
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already  informed,  as  to  the  cheapest  transportation  available,  and 
it  is  perfectly  safe  to  assume  that  the  9  persons  would  have  traveled 
on  a  10-party  ticket  and  saved  the  difference  between  its  cost  and  that 
of  individual  transportation. 

This  particular  case  does  not  in  itself  involve  much  money,  not 
enough  hardly  to  justify  the  time  taken  on  this  opinion,  but  numbers 
of  such  cases  can  and  do  involve  a  considerable  sum,  and  they  are  of 
all  too  frequent  occurrence,  leading  to  the  conclusion  that  in  many 
instances  the  safeguarding  of  the  Government's  interests  and  the 
minimizing  of  expense  are  matters  of  small  concern.  In  transporta- 
tion matters  alone  it  is  safe  to  say  that  expenditures  would  be  cur- 
tailed very  materially  if  any  excess  of  expenditures  over  the  neces- 
sities of  the  case  could  be  checked  against  the  officer  responsible. 
This  office  is  frequently  called  upon  to  invoke  every  tenable  rule  of 
construction  to  protect  the  Government  against  unnecessary  ex- 
penditures when  the  remedy  should  have  been  applied  at  the  source. 
In  some  cases,  as  in  this  one,  I  can  not  visit  the  sins  of  omission  on 
the  other  party  to  the  transaction  and  unfortunately  can  not  take 
the  amount  of  the  unnecessary  expenditure  from  the  pocket  from 
which  it  should  come. 

The  officer  who  issued  the  request  in  this  case,  having  to  deal  at 
times  with  transportation  matters,  should  have  known  that  party 
rates  were  available  for  10  people,  only  1  more  than  the  number  in 
the  party  in  question,  and  if  he  did  not  know  that  a  10-party  ticket 
would  cost  less  than  individual  transportation  for  9  people  he  should 
have  made  inquiry,  as  he  no  doubt  would  have  done  had  it  been  a  per- 
sonal matter. 

Payment  for  the  transportation  in  question  is  authorized  at  the 
per  capita  rate  of  $3.80  for  9  persons. 


EZTSHDINa   CONTRACT   TIKE  FOE  KEAS0H8   HOT   JXTSTUYUrO   SUCH 

EXTENSION. 

Additional  time  in  which  to  complete  a  contract  can  be  granted  only  in  event 
that  causes  of  delay  are  such  as  will  by  the  contract  terms  exempt  the  con- 
tractor from  liablity  for  same. 

I>eeltion  by  ComptroUtr  Downey,  November  14,  1918: 

Michael  T.  Barrier  applied  November  10,  1913,  for  a  revision  of 
the  action  of  the  Auditor  for  the  Interior  Department  in  disallowing 
(settlement  No.  33767,  dated  Nov.  30,  1912,  supplemented  by  settle- 
ment No.  37402,  dated  Nov.  11,  1913)  his  claim  for  $488,  a  balance 
alleged  to  be  due  him  for  work  done  under  contract  of  December  12, 
1911. 
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By  the  terms  of  a  contract  dated  December  12,  1911,  Michael  T. 
Barrier,  hereinafter  referred  to  as  "  the  contractor,"  undertook  and 


"  *  *  *  to  furnish  all  of  the  labor  and  materials  and  do  and  per- 
form all  of  the  work  required  in  the  construction  and  completion  of 
one  (1)  brick  dormitory.  No.  90,  at  the  Pueblo  Bonito  Indian  School, 
New  Mexico,  for  the  sum  of  eight  thousand  three  hundred  seventy- 
four  dollars  and  sixty-three  cents  ($8,374.63)  "— 

in  strict  accordance  with  the  terms  of  specifications,  etc.,  thereto  at- 
tached, the  work  to  be  commenced  "within  a  reasonable  time  after 
date  of  notification  of  approval  of  the  contract  by  the  Secretary  of 
the  Interior,"  and  to  be  completed  "  on  or  before  August  1,  1912,"  it 
being  further  agreed  in  this  connection — 

"  *  *  *  That  an  extension  of  this  contract  beyond  the  time  speci- 
fied for  its  completion  will  neither  be  asked  for  by  the  party  or  the 
second  part  (contractor)  nor  granted  by  the  party  of  the  first  part." 

By  article  5  of  said  contract  it  was  stipulated — 

"That  time  shall  be  considered  an  essential  feature  of  this  con- 
tract and  that  in  case  of  failure  upon  the  part  of  the  party  of  the 
second  part  to  complete  this  contract  within  the  time  as  specified  and 
agreed  upon,  the  party  of  the  first  part  will  be  damaged  thereby,  and 
the  amount  of,  said  damages  being  difficult,  if  not  impossible,  of  defi- 
nite ascertainment  and  proof,  it  is  hereby  agreed  that  the  amount  of 
said  damages  shall  be  estimated,  agreed  upon,  liquidated,  and  fixed 
in  advance,  and  they  are  hereby  agreed  upon^  liquidated,  and  fixed 
at  eight  dollars  ($8)  for  each  and  every  day  the  party  of  the  second 
part  shall  delay  in  the  completion  of  this  contract " — 

and  this  sum  per  day  for  each  and  every  day  of  delay  beyond  August 
1,  1912,  in  the  completion  of  the  work  covered  by  said  contract  the 
contractor  agreed  to  pay  to  the  United  States,  subject  only  to  this 
proviso: 

"  That  if  the  party  of  the  second  part  shall,  by  strikes,  epidemics, 
local  or  State  quarantine  restrictions,  or  by  abnormal  force  or  vio- 
lence of  the  elements,  be  actually  prevented  from  completing  the 
work  or  delivering  the  materials  at  the  time  agreed  upon  in  this  con- 
tract, and  such  delay  is  without  contributory  negligence  on  his  or 
their  part,  such  additional  time  may,  with  the  prior  sanction  of  the 
Commissioner  of  Indian  Affairs  and  the  Secretary  of  the  Interior,  be 
allowed  him  or  them,  in  writing,  for  such  completion  as  in  the  judg- 
ment of  the  party  of  the  first  part,  or  his  successor,  shall  be  just  and 
reasonable;  out  such  allowance  or  extension  shall  in  no  way  affect 
the  rights  or  obligations  of  the  parties  under  this  contract,  but  the 
same  shall  subsist,  take  effect,  and  be  enforceable  precisely  as  if  the 
new  date  for  such  commencement  or  completion  had  been  the  date 
originally  herein  agreed  upon." 

The  work,  so  far  as  appears,  was  commenced  in  due  time  after 
notification  of  approval  of  the  contract   (contract  approved  Feb. 
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14,  1912),  but  it  was  not  completed  until  October  31,  1912,  three 
months  after  the  date  agreed  upon  for  such  completion. 

Owing  to  severe  and  unusual  weather  conditions  prevailing  during 
a  part  of  the  contract  period,  with  the  approval  of  the  Commissioner 
of  Indian  Affairs  and  the  Secretary  of  the  Interior,  the  contract  time 
was,  on  July  30, 1912,  extended  for  30  days,  or  until  August  31, 1912. 

September  S3, 1912,  the  contractor  applied  for  a  further  extension 
of  30  days  because  of  alleged — 

^^  Failure  of  railroad  to  deliver  material  ordered,  absence  of 
plumber  owin^  to  sickness  and  death  in  his  family '(and),  inability 
to  secure  certam  specified  material  of  various  firms." 

This  application  was  approved  by  the  Commissioner  of  Indian 
Affairs  on  October  23, 1912,  and  by  the  Secretary  of  the  Interior  on 
November  6, 1912,  it  being  the  intent  thereby  evidently  to  extend  the 
contract  time  30  days  from  August  31,  1912,  or  until  September  80, 
1912. 

The  work  as  before  stated  was  completed  and  accepted  on  October 
31,  1912,  and  thereupon  the  unpaid  balance  of  contract  price 
($3,349.84),  less  damages  at  $8  per  day  for  81  days  ($248),  was  cer- 
tified to  the  auditor  for  payment. 

By  settlement  33764,  dated  November  30, 1912,  the  auditor  allowed 
$2,861.84  of  the  balance  claimed,  suspending  $488  thereof,  and  by 
settlement  87402  he  formally  disallowed  claim  for  the  $488  thereto- 
fore suspended,  for  reasons  stated  as  follows : 

"  Under  the  terms  of  the  contract  the  building  was  to  be  completed 
and  delivered  on  or  before  August  1,  1912,  and  if  not,  then  it  was 
stipulated  and  agreed  that  there  should  be  deducted  and  suspended 
from  the  contract  price,  as  liquidated  damages,  the  sum  of  $8  per  day 
for  each  and  every  day  of  delajr. 

"  On  July  30, 1912,  an  extension  of  the  time  of  delivery  was  granted 
for  80  days,  carrying  the  date  of  completion,  etc.,  to  and  including 
the  30th  day  of  August,  1912. 

"On  the  23d  of  September  following,  the  work  being  still  un- 
completed, a  further  extension  of  30  days  was  applied  for  and 
granted  on  November  6.  The  building  was  completed  and  delivered 
on  October  31, 1912. 

"  It  is  held  that  there  was  a  delay  of  61  days  in  the  delivery,  the 
second  extension  being  unauthorized,  and  void,  for  the  reason  that 
it  was  not  applied  for  and  granted  during  the  life  of  the  contract,  as 
extended  in  the  first  instance.  See  decision  of  the  Comptroller  of 
the  Treasury,  Volume  XI,  page  395.  where  he  states,  '  It  has  been 
uniformly  held  by  this  office  that — 

"*"  Immediately  on  the  failure  of  a  contractor  to  complete  the 
work  provided  for  in  the  contract,  within  the  time  stipulated,  the  pen- 
alty provided  therein  for  delay  vests  in  the  United  States  and  the 
officers  of  the  United  States  are  without  authority  to  waive  it.  (See 
5  Comp.  Dec.  749;  MS.  Dec.  vol.  12,  p.  675;  MS.  vol.  15,  p.  489)."' 
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"Therefore  for  this  delay  of  61  days  there  is  deducted  and  dis- 
allowed the  sum  of  $488." 

That  the  second  application  for  an  extension  of  the  contract  time 
was  not  made  or  approved  before  the  expiration  of  the  contract  time 
as  extended  would  not  ipso  facto  be  a  valid  reason  for  declaring  the 
extension  granted  inoperative.  If  cause  had  arisen,  durirhg  the  catv- 
tract  period^  which,  under  the  contract  terms,  entitled  the  contractor 
to  further  time,  and  the  proper  officers  so  found,  it  was  not  only 
within  their  province,  but  it  was  their  duty  to  grant  the  contractor 
an  extension  equal  to  the  delay  due  to  such  causes.  (62  MS.  Comp. 
Dec,  605,  Feb.  5, 1910;  18  Comp.  Dec.,  710.) 

But  the  reasons  advanced  by  the  contractor  as  entitling  him  to  the 
second  extension  were,  as  a  matter  of  fact,  not  such  as  would  under 
the  contract  terms,  entitle  him  to  an  extension  of  the  contract  time, 
and  neither  hefore  nor  after  the  expiration  of  the  contract  period  was 
anyone  authorized  to  grant  him  additional  time,  in  the  sense  of  re- 
lieving him  from  a  liability  for  the  agreed  damages,  on  account  of 
delays  attributable  to  such  causes.  He  was  entitled,  on  a  proper 
showing  and  a  finding  by  the  proper  officers,  to  such  additional  time 
as  was  deemed  proper  in  the  event  he  was  delayed  "  by  strikes,  epi- 
demics, etc."  For  delays  due  to  any  and  all  other  causes,  he  assumed 
full  responsibility,  and  for  delays  due  to  other  causes  it  was  beyond 
the  power  of  the  officers  concerned  to  excuse  him.  On  his  own  diow- 
ing  the  delay  after  August  31, 1912,  was  due  to  causes  for  which  the 
contract  made  him  responsible. 

For  the  reasons  stated  and  not  for  the  reasons  assigned  by  the  audi- 
tor, the  auditor's  disallowance  of  claim  for  the  sum  properly  deducted 
as  liquidated  damages  on  account  of  the  delays  for  which  the  con- 
tractor was  responsible  is  affirmed,  and  no  difference  is  certified 
accordingly. 


EXPENSE  OF  SE&VINO  A  STTBPCEHA. 

The  provision  In  the  acts  of  August  18,  18d4  (28  Stat.,  416),  and  June  6,  1900 
(31  Stat,  639),  that  no  mileage  shall  be  allowed  upon  any  writ  not  executed 
prohibits  the  allowance  of  mileage  for  trips  which  do  not  result  in  the 
execution  of  the  writ,  but  does  not  deprive  a  deputy  marshal  of  reimburse- 
ment of  expenses  in  lieu  of  mileage  incurred  in  going  to  serve  a  subpoena 
where  he  was  prevented  by  a  snowstorm  from  making  personal  service  and 
the  writ  was  lawfully  served  through  another  person  authorized  to  make 
the  service. 

Decision  by  ComptroUer  Downey,  November  17,  1913: 

D.  C.  Bailey,  United  States  marshal  for  the  district  of  Colorado, 
applied  October  21,  1913,  for  a  revision  of  the  action  of  the  Auditor 
for  the  State  and  Other  Departments  in  disallowing,  by  settlement 
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No.  5881,  dated  September  24,  1913,  payment  to  Field  Deputy 
Marshal  Jefferds  of  $11.45  in  reimbursement  of  expenses  in  lieu  of 
mileage  incurred  by  the  deputy  in  an  alleged  unsuccessful  endeavor 
to  serve  a  subpoena  on  a  witness. 

This  deputy  was  given  a  subpoena  issued  from  the  district  court 
for  the  southern  district  of  New  York,  to  be  served  on  a  witness  in 
Colorado  who  lived  at  a  mine  12  miles  from  Ouray  at  an  altitude 
of  11,000  feet  and  over  a  high  mountain  range.  In  attempting  the 
service  the  deputy  encountered  at  Ouray  a  snowstorm  which  made 
the  roads  impassable.  After  waiting  two  days  for  the  storm  to  abate 
and  being  still  prevented  by  the  storm  from  serving  the  writ,  under 
instruction  from  the  marshal  he  deputized  the  sheriff  to  serve  the 
subpoena  and  returned  to  headquarters. 

Several  days  later  the  sheriff  made  service  of  this  writ,  which 
service  was  supported  by  affidavit,  and  the  witness  proceeded  to  New 
York. 

The  disallowance  is  based  upon  statutes  which  prohibit  the  allow- 
ance of  mileage  upon  any  writ  not  executed.  (Act  Aug.  18,  1894, 
28  Stat,  416;  act  June  6,  1900,  31  Stat.,  639.)  It  has  been  held  that 
actual  expenses  in  lieu  of  mileage  may  not  be  allowed  where  mileage 
is  not  allowable. 

The  only  condition  imposed  by  the  statutes,  supra,  is  that  the  writ 
must  have  been  executed,  and  they  do  not  require  that  the  service 
must  necessarily  have  been  made  by  the  deputy  in  person  before 
mileage  can  be  allowed. 

Section  8079  of  Mills  Annotated  Statutes  of  Colorado,  1912, 
provides : 

"  The  service  of  any  subpoena  in  any  court  of  record  in  this  State 
may  be  made  by  any  person  of  full  age  not  a  party  to  the  action  on 
proceeding.  Proof  oi  service  so  made  shall  be  oy  the  affidavit  of  the 
person  making  the  same,  showing  the  time,  place,  and  manner  in 
which,  and  the  person  upon  whom,  such  service  shall  have  been  made." 

It  is  the  duty  of  a  deputy  marshal,  under  ordinary  conditions,  to 
serve  in  person  subpoenas  placed  in  his  hands  for  service,  but  where 
it  is  impracticable  for  him  to  do  so,  it  is  proper  for  him  to  use  the 
best  available  means  for  effecting  a  Ifiwful  service  of  the  writ. 

The  clear  intent  and  purpose  of  the  statutes  prohibiting  mileage 
upon  any  writ  not  executed  is  that  the  United  States  shall  not  be 
charged  with  mileage  for  trips  which  do  not  result  in  the  execution 
of  the  writ  and  therefore  may  lead  to  other  and  additional  expense  in 
executing  the  same.  It  was  not  designed  to  deprive  a  deputy  marshal 
of  reimbursement  of  expenses  in  lieu  of  mileage  incurred  in  going  to 
serve  a  subpoena  which  was,  in  fact,  lawfully  served,  merely  because 
the  deputy,  through  no  fault  of  his,  was  unable  to  serve  the  writ  in 
person. 
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The  item  is  allowed  on  revision  and  a  certificate  of  differences  will 
issue  accordingly. 

Revision  is  limited  to  the  item  of  which  revision  is  requested,  and 
the  right  of  revision  as  to  the  remainder  of  the  account  is  reserved. 


INC&SASES  IH  COMPSNSATIOV  HT  THE  LXOHTHOITflS  BZftVIOX. 

The  rate  of  compensation  at  a  lighthouse  station  may  be  increased  over  the 
rate  paid  during  the  preceding  fiscal  year  at  the  same  station,  provided^ 
that  the  increased  rate  does  not  exceed  that  paid  at  other  stations  where 
the  duties  to  be  performed  and  the  conditions  met  are  practically  the  same. 
Similarity  of  service  and  conditions  is  a  matter  of  fact  lying  within  the 
knowledge  of  administrative  officers,  and  the  responsibility  of  determining 
this  fact  rests  with  the  head  of  the  department 

Oomptroller  Bowney  to  the  Secretary  of  Conuneroe,  November  17,  1918: 

I  have  received  through  Assistant  Secretary  Sweet  a  request  dated 
the  10th  instant,  for  a  decision  as  follows : 

"  Referring  to  the  provision  contained  in  section  7  of  the  legisla- 
tive, executive,  and  judicial  appropriation  act  approved  March  4, 
1913  (37  Stat.,  790),  to  the  effect  tnat  'no  part  of  any  money  con- 
tained herein  or  hereafter  appropriated  in  lump  sum  shall  be  avail- 
able for  the  payment  of  personal  services  at  a  rate  of  compensation 
in  excess  of  that  paid  for  the  same  or  similar  services  during  the  pre- 
ceding fiscal  year,'  I  have  the  honor  to  submit  for  your  decision  the 
matter  of  whether  the  proposed  increases  in  pay  of  the  position  ire- 
ferred  to  in  the  inclosed  copy  of  letter  dated  November  4, 1918,  from 
the  Commissioner  of  lighthouses,  may  be  lawfully  allowed. 

"  It  will  be  observed  that  in  each  of  the  cases  mentioned  no  diange 
in  duties  is  contemplated  and  that  the  increases  in  pay  are  recom- 
mended for  the  reason  that  it  is  to  the  interests  of  the  service  that  the 
rates  of  pay  be  made  to  correspond  with  those  existing  at  other  light 
stations  where  the  conditions  to  be  met  and  the  services  to  be  per- 
formed are  practically  the  same. 

"  It  is  noted  that  in  your  decision  of  June  24, 1918,  you  stated  that 
the  words  'same  or  similar  services'  are  not  to  be  interpreted  as 
applying  to  services  rendered  at  a  particular  station  but  to  other  sta- 
tions as  well,  and  in  this  connection  the  department  will  be  pleased  to 
be  advised  whether  it  is  to  be  inferred  that  the  Secretary  may  increase 
the  salaries  of  employees  at  light  stations  so  Ions  as  the  increased 
rates  of  pay  are  not  in  excess  of  those  paid  for  like  services  during 
the  preceding  fiscal  year  at  other  stations  where  the  conditions  to 
be  met  are  substantially  the  same." 

Quoting  from  the  syllabus,  the  decision  of  Jime  24, 1913  (19  Comp. 
Dec.,  248),  holds  that— ■ 

"  The  words  '  same  or  similar  services '  as  used  in  said  section,  are 
not  to  be  interpreted  as  applying  to  services  rendered  at  a  particular 
station,  but  to  o^her  stations  as  well,  when  the  duties  performed  and 
conditions  met  are  practically  the  same  at  both  stations." 
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I  gather  from  your  letter  that  the  duties  to  be  performed  and  the 
conditions  met  are  practically  the  same  at  the  stations  where  it  is 
proposed  to  increase  the  rate  of  compensation  as  at  the  stations  whose 
rates  of  compensation  correspond  to  the  proposed  increase.  This  is 
a  matter  of  fact  lying  within  your  official  knowledge,  and  the  re- 
sponsibility of  determining  the  fact  rests  with  you.  (Decision  of 
June  24, 1913,  suprcu) 

Upon  the  fact  thus  stated  the  proposed  increases  of  compensation 
are  not  prohibited  by  the  statute  quoted  in  your  submission. 


OOTEUTKEKT  HOSPITAL  FOR  nrSAHK— STATTTS  OF  A  HAVT  HirRSE  WHEH 
VHDER  TREATXEKT  THEREIN. 

An  active  member  of  the  Nurse  Corps  (female)  of  the  Xavy  when  in  Govern- 
ment Hospital  for  the  Insane  under  orders  is  entitled  to  duty  pay.  As  she 
is  subsisted  at  the  expense  of  the  Government  her  account  should  not  be 
credited  with  commutation  of  rations,  and  no  credit  should  be  given  to 
naval  hospital  fund. 

Unnecessary  delay  in  travel,  not  excused  as  unavoidable,  places  the  person  in 
the  status  of  absence  without  leave. 

ComptroUer  Downey  to  the  Secretary  of  the  Navy,  Norember  17,  1913: 

By  your  reference  of  the  1st  instant  of  a  letter  from  R.  H.  Woods, 
paymaster,  United  States  Navy,  dated  October  23,  1913,  you  request 
my  decision  of  a  question  presented  therein  as  follows  (name  of 
party,  a  member  of  the  Nurse  Corps  (female)  is  omitted  for  apparent 
sufficient  reason) : 

" ,  nurse,  United  States  Navy,  is  a  patient  at  the  Govern- 
ment Hospital  for  the  Insane  at  Wadiington.  The  act  of  May  13, 
1908,  provides  that  nurses  shall  receive  no  compensation  except  when 
on  active  duty. 

"  1.  Should  Nurse account  be  credited  with  pay  at  the  regu- 
lar rate,  $60  per  month,  while  in  that  hospital  ? 

"  2.  If  so,  for  what  length  of  time? 

"  3.  Should  her  account  be  credited  with  commutation  of  rations 
while  in  that  hospital  and  checked  with  the  same  amount  for  credit 
to  the  naval  hospital  fund? 

"  4.  If  so,  at  what  rate — 40  cents  a  day  as  on  duty,  25  cents  a  day 
as  on  leave  with  pay,  or  30  cents  a  day,  the  regular  Na^  ration  ? 

"  6.  In  case  of  members  of  the  Navy  Nurse  Corps  (remale)  is  the 
date  of  executing  the  oath  of  office  a  day  of  active  duty  for  the  pur- 
pose of  pay? 

"  6.  Is  the  period  elapsing  between  detachment  at  one  station  and 
reporting  at  another  to  be  regarded  as  '  active  duty '  if  more  time 
than  is  actually  necessary  is  consumed  in  travel  between  the  two 
stations? " 
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The  Nurse  Corps  (female)  of  the  Navy  was  established  by  the 
act  of  May  13, 1908  (35  Stats.,  146),  which  is  in  part  as  follows: 

''The  Nurse  Corps  (female)  of  the  United  States  Navy  is  hereby 
established,  and  shall  consist  of  one  superintendent,  to  be  appointed 
by  the  Secretary  of  the  Navy,  *  *  *  and  of  as  many  chief 
nurses,  nurses,  and  reserve  nurses  as  may  be  needed :  Provided^  That 
all  nurses  in  the  Nurse  Corps  shall  be  appointed  or  removed  by  the 
Surgeon  General,  with  the  approval  of  the  Secretary  of  the  Navy. 
*  *  *  The  superintendent,  chief  nurses,  and  nurses  shall,  respec- 
tively, receive  the  same  pay,  allowances,  emoluments,  and  privileges 
as  are  now  or  may  hereafter  be  provided  by  or  in  pursuance  of  law 
for  the  Nurse  Corps  (female)  of  the  Army." 

Section  19  of  the  act  of  February  2, 1901  (31  Stats.,  753),  establish- 
ing the  Nurse  Corps  (female)  of  the  Army  provides  as  to  their  pay 
and  allowances  as  follows: 

"  That  the  superintendent  and  nurses  shall  receive  transportation 
and  necessary  expenses  when  traveling  under  orders;  that  the  pay 
and  allowances  of  nurses,  and  of  reserve  nurses,  when  on  active 
service,  shall  be  $40  per  month  when  on  duty  in  the  United  States 
and  $50  per  month  when  without  the  limits  of  the  United  States. 
They  shall  be  entitled  to  quarters,  subsistence,  and  medical  attendance 
during  Ulness^  and  they  may  be  granted  leaves  of  absence  for  30  days, 
with  pay,  for  each  calendar  year    *    *    *." 

By  the  Army  appropriation  act  of  March  23,  1910  (36  Stat,  243, 
249),  the  pay  of  nurses  was  increased  and  based  upon  longevity  in 
the  service.  The  following  provision  for  commutation  of  quarters 
for  members  of  the  Navy  Nurse  Corps  is  found  in  the  naval  appro- 
priation act  of  June  24, 1910  (36  Stat,  605,  606) : 

"The  Secretary  of  the  Navy  is  authorized,  in  his  discretion,  to 
allow^  members  of  the  Nurse  Corps  (female)  of  the  Navy  $15  per 
month  in  lieu  of  quarters  when  Government  quarters  are  not  avail- 
able   ♦    *    *." 

Section  4838,  Revised  Statutes,  establishes  the  Government  Hos- 
pital for  the  Insane,  as  follows : 

"  Sec.  4838.  There  shall  be  in  the  District  of  Columbia  a  Govern- 
ment Hospital  for  the  Insane,  and  its  objects  shall  be  the  most  hu- 
mane care  and  enlightened  curative  treatment  of  the  insane  of  the 
Army  and  Navy  of  the  United  States  and  of  the  District  of 
Columbia." 

And  section  4843  provides: 

"The  superintendent,  upon  the  order  of  the  Secretary  of  War,  of 
the  Secretary  of  the  Navy,  and  of  the  Secretary  of  the  Treasury, 
respectively,  shall  receive,  and  keep  in  custody  until  they  are  cured 
or  removed  by  the  same  authority  which  ordered  their  reception, 
insane  persons  of  the  following  descriptions : 

"First.  Insane  persons  belonging  to  the  Army,  Navy,  Marine 
Corps,  and  Eevenue-Cutter  Service    *    *    *." 
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I  assume  that  Nurse was  ordered  by  the  Secretary  of  the 

Navy  for  treatment,  and  if  so  she  is  in  a  duty  status.  (See  11  Comp. 
Dec.,  466.) 

I  advise  you  that  she  is  entitled  to  duty  pay  while  there  and  in  the 
service.  Under  "Illness,"  in  Regulations  and  Instructions  for  the 
Nurse  Corps,  United  States  Navy,  1909,  is  the  following: 

"A  nurse  will  not  be  discharged  for  disability  contracted  in  line 
of  duty  until  after  reasonable  time  has  elapsed  for  such  treatment  as 
will  promise  recovery." 

It  is  therefore  presumed  that  her  continuance  in  the  service  will  be 
terminated  after  a  reasonable  time  if  the  treatment  proves  ineffective. 

In  answer  to  the  third  question,  I  advise  you  that  as  she  is  being 
subsisted  at  the  expense  of  the  Government,  her  account  should  not 
be  credited  with  commutation  of  rations,  and  there  is  no  authority 
to  credit  any  ration  money  to  the  naval  hospital  fund.  Section  4812, 
Revised  Statutes,  authorizing  such  credit  applies  only  to  those  ad- 
mitted to  a  Navy  hospital. 

Replying  to  the  fifth  question,  when  the  commencement  of  pay 
depends  upon  taking  the  oath,  pay  is  allowed  for  the  day  the  oath 
is  taken,  when  it  is  immediately  followed  by  entrance  upon  duty* 

Replying  to  the  sixth  question,  if  unnecessary  delay  is  made  in 
travel  between  two  stations  and  the  delay  is  not  excused  as  unavoid- 
able, the  nurse  would  be  in  the  status  of  absence  without  leave,  and 
so  not  entitled  to  pay. 


DTC&EASSB  PAY  TO  OFFICERS  AHB  EHLISTEB  MEN  OF  ABXY  OH 
FOREIOH  BITTY. 

Officers  and  enlisted  men  of  the  Army  are  not  entitled  to  increased  foreign- 
duty  pay  while  serving  within  the  States,  even  though  such  service  may 
be  designated  as  "temporary"  and  "in  connection  with  foreign  duty." 

Decision  by  ComptroUer  Bowney,  November  30,  1918: 

The  Auditor  for  the  War  Department  transmitted  to  this  office, 
the  11th  instant,  for  approval,  disapproval,  or  modification  his  deci- 
sion of  the  10th  instant  making  a  construction  of  a  statute  as 
follows: 

'^  In  the  examination  of  the  accounts  of  disbursing  officers  of  the 
Quartermaster  Corps,  a  question  arises  as  to  the  proper  construction 
of  the  proviso  found  in  the  Army  appropriation  act  of  June  30, 
1902,  authorizing  the  payment  of  mcreased  compensation  to  officers 
and  enlisted  men  serving  outside  the  XTnited  States.  Said  act  reads 
as  follows : 

" '  For  additional  ten  per  centum  increase  on  pay  of  commissioned 
officers  serving  at  foreign  stations,  $451,456:  Provided^  That  here- 
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after  the  pay  proper  of  all  commissioned  officers  and  enlisted  men 
serving  beyond  the  limits  of  the  States  comprising  the  Union  and 
the  Territories  of  the  United  States  contiguous  thereto  shall  be 
increased  ten  per  centimi  for  officers  and  twenty  per  centum  for 
enlisted  men  over  and  above  the  rates  of  pay  proper  as  fixed  by  law 
for  time  of  peace,  and  the  time  of  such  service  shall  be  counted  froni 
the  date  of  departure  from  said  States  to  the  date  of  return  thereto.* 

"  The  Army  appropriation  act  of  May  11,  1908  (35  Stat,  110) , 
provides  as  follows: 

" '  That  increase  of  pay  for  service  beyond  the  limits  of  the  States 
comprising  the  Union  and  the  Territories  of  the  United  States  con- 
tiguous thereto  shall  be  as  now  provided  by  law.' 

^'  The  Assistant  Comptroller  of  the  Treasury,  under  date  of  June 
28,  1907  (13  Comp.  Dec,  884),  on  the  appeal  of  Edward  H.  Schulz, 
captain,  Corps  ox  Engineers,  from  the  action  of  thi.s  office  in  disal- 
lowing his  claim  for  foreign-service  pay  while  on  temporary  duty 
in  the  United  States,  held  that  this  officer  was  entitled  to  such  for- 
eign-service pay  while  on  temporary  duty  in  the  United  States  in 
connection  with  the^  duties  to  which  he  was  regularly  assigned  in 
Cuba,  thereby  reversing  the  action  of  this  office  and  the  practical 
construction  which  had  been  placed  upon  this  act  by  the  War  De- 
partment. Thi^  decision  has  been  followed  since  that  date  and  has 
resulted  in  the  allowance  of  foreign-service  pay  to  numerous  officers 
on  temporary  duty  in  the  United  States.  There  are,  however,  numer- 
ous decisions  of  the  Comptroller  of  the  Treasury  on  analoj^ous  cases 
which  appear  to  be  contrary  to  this  holding.  Se^  decision  of  the 
Comptroller  of  the  Treasury  addressed  to  the  Secretary  of  the  Navy 
under  date  of  May  23,  1913  (19  Comp.  Dec.,  754),  and  many  deci- 
sions there  cited. 

"  The  languaere  of  the  act  of  June  30,  1902,  supra^  appears  to  be 
dear  and  unambiguous  in  providing  that  officers  and  enlisted  men 
of  the  Army  shall  receive  increased  pay  while  '  serving  beyond  the 
limits  of  the  States  comprising  the  Union  and  the  Temtories  of  the 
United  States  contiguous  thereto,'  and  would  seem  to  exclude  any 
service  which  was  performed  within  the  United  States.  This  idea 
is  further  strengUiened  by  the  positive  provision  that  the  '  time  of 
such  service  shall  be  counted  from  the  date  of  departure  from  said 
States  to  the  date  of  return  thereto.'  . 

^^  I  am  therefore  of  the  opinion,  and  so  decide,  that  no  officer  or 
enlisted  man  of  the  Army  who  is  physically  present  in  the  United 
States  can  receive  foreign-service  pay  under  the  act  of  June  30. 1902, 
supra.^ 

The  auditor  has  designated  his  decision  as  an  original  construction 
of  the  act  of  June  30,  1902,  whereas  it  is  in  reality  a  modification  of 
an  existing  construction  of  said  act. 

The  statute  is  correctly  quoted  by  the  auditor  and  need  not  be 
repeated. 

The  trouble,  so  f af  as  this  office  is  concerned,  seems  to  have  started 
with  the  ^'Schidz  case^^  (13  Comp.  Dec,  884),  referred  to  by  the 
auditor,  which  has  not  only  been  regarded  as  a  precedent,  but  as  a 
very  elastic  precedent,  under  which  a  practice  has  grown  up  which 
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has  gone  far  beyond  what  I  believe  was  intended  when  that  decision 
was  rendered.  I  am  not  disposed  to  criticize  that  decision,  for  there  is 
mnch  in  the  facts  of  that  partictdar  case  seemingly  justifying  the 
conclusion  reached,  but  it  is  a  fair  illustration  of  the  danger  of  try- 
ing to  determine  a  particular  case  on  a  fair  basis  when  the  determina- 
tion is  to  be  regarded  as  establishing  a  precedent  which  will  be  ap- 
plied to  other  cases  differing  very  much  as  to  essential  facts. 

Capt  Schulz  was  on  duty  at  Ghiantanamo  Bay,  Cuba,  in  connec- 
tion with  fortification  work.  He  was  ordered  to  Washington  and 
New  York  "for  consultation  with  the  Chief  of  Engineers,"  and 
chiefly  for  "  the  purchase  of  supplies  and  machinery  for  use  on  the 
fortification  work  in  Cuba,"  his  entire  time  in  the  United  States 
being  a  period  of  1  month  and  13  days.  His  mission  here  was  so 
intimately  connected  with  his  work  in  Cuba,  his  purchase  of  supplies 
and  machinery  for  use  there  so  much  a  necessary  part  of  it,  that  it 
furnished  a  very  reasonable  basis  for  the  conclusion  reached,  even 
though  the  very  fact  that  its  underlying  principle  was  so  susceptible 
of  misconstruction  and  abuse  might  well  have  raised  a  serious  ques- 
tion as  to  its  soundness. 

The  various  declarations  of  Congress  with  reference  to  increased 
pay  of  officers  and  enlisted  men  were  founded  no  doubt  on  some 
presumably  good  reason  for  a  difference  in  pay  at  home  and  abroad. 
It  is  evident  that  it  was  not  because  of  any  assumed  difference  in  the 
character  of  the  service  to  be  performed,  for  duty  is  duty  to  a  soldier 
wherever  performed.  It  is  equally  evident  that  it  was  because  serv- 
ice outside  the  limits  of  the  United  States  entailed  the  meeting  of 
different  conditions,  such  as  absence  from  home,  possible  separation 
from  family,  unfavorable  surroundings,  perhaps  increased  hardships, 
and  in  some  cases  danger  of  impairment  of  health.  As  between  an 
officer  on  duty  in  Washington  or  in  comfortable  quarters  at  Fort 
Myer  and  an  officer  on  duty  in  Alaska  or  in  the  Philippines  there 
is  good  reason  for  the  distinction  which  Congress  has  made  in  the 
matter  of  pay. 

But  if  an  officer  on  duty  in  Alaska  returns  to  Washington,  travel- 
ing at  Government  expense,  remains  here  possibly  five  months  of  the 
year,  and  returns  to  Alaska,  traveling  again  at  Government  expense,  is 
there  any  apparent  reason  why  he  should  have  the  extra  compensation 
for  foreign  duty  during  the  five  months  he  is  here,  even  if  it  be  said 
that  while  here  his  temporary  duty  is  in  connection  with  his  duties 
in  Alaska? 

Extra  compensation  is  not  given  for  the  discharge  of  his  duties.  It 
is  given  because  the  duty  to  which  he  is  assigned  is  a  duty  which  must 
be  discharged  "  beyond  the  limits  of  the  States  comprising  the  Union 
and  the  Territories  of  the  United  States  contiguous  thereto."    The 
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extra  compensation  relates  not  to  the  duty  but  to  the  place  where  it 
must  be  discharged. 

It  is  noted,  as  an  illustrative  case,  referring  to  one  of  the  vouchers 
submitted  by  the  auditor,  being  for  the  month  of  March,  1913,  that 
the  oflScer  drawing  extra  pay  for  foreign  duty  while  here  in  The 
Adjutant  General's  office,  certifies  that  '^  during  the  temporary  ab- 
sence from  my  station  and  while  in  Washington,  D.  C,  I  remained  in 
charge  of  the  duty  assigned  me  by  S.  O.  58,  W.  D.  1905,  and  per- 
formed no  other  duty."  This  voucher  also  gives  the  officer's  station 
as  "  Washington,  D.  C,  and  Alaska."  The  officer's  authority  to  leave 
Alaska  and  report  to  The  Adjutant  General  for  temporary  duty  was 
wired  October  24,  1912.  It  seems  to  me  a  very  violent  presumption 
to  assume  that  Congress,  carefully  limiting  its  declaration  as  it  did, 
intended  to  give  an  officer  extra  foreign-duty  pay  for  Alaskan  duty 
performed  for  several  months  in  succession  in  The  Adjutant  Gen- 
eral's office  in  Washington. 

Congress  has  said  that  "  the  time  of  such  service  shall  be  counted 
from  date  of  departure  from  said  States  to  the  date  of  return  thereto." 
These  words  are  not  meaningless.  If  it  be  said  that  they  have  been 
used  to  eliminate  the  possible  idea  that  an  officer  was  not  entitled  to 
foreign-duty  pay  until  he  reached  his  foreign  station,  and  that  such 
pay  stopped  when  he  left  said  station  to  start  home,  it  may  with  equal 
force  be  said  that  they  limit  foreign-duty  pay  to  the  time  elapsing 
between  departure  from  and  return  to  the  States. 

If  the  presumable  Alaska  case  cited  above  continues  for  five  years, 
during  each  year  of  which  approximately  five  months  are  spent  in 
Washington,  more  than  two  years  out  of  the  five,  can  it  be  said  that 
for  foreign-pay  purposes  there  was  no  return  to  the  States  until  the 
final  termination  of  the  service?  Mileage  for  the  trips  made  with  the 
privilege  of  returning  home  for  the  winter  months  would  seem  to  be 
enough  without  extra  foreign  pay  for  25  months  spent  in  Washington 
out  of  the  5  years. 

It  will  be  noted  also  that  Congress  has  not  provided  for,  but  has 
inferentially  prohibited,  increased  pay  for  the  time  spent  in  traveling 
from  a  post  within  the  States  to  the  point  of  departure  therefrom, 
and,  on  return,  from  the  point  of  arrival  in  the  States  to  a  post  of 
duty.  Thus,  in  connection  with  departure  for  foreign  duty  and  re- 
turn therefrom  there  is  no  extra  pay  provided  for  time  of  travel 
within  the  States.  But  if  an  officer  departs  from  the  States  for  for- 
eign duty,  is  brought  back  soon  after,  travels  to  Washington,  remains 
an  indefinite  length  of  time,  and  again  departs  for  his  foreign  post, 
is  he  to  have  increased  pay  for  foreign  duty  while  then  traveling 
within  the  States  as  well  as  while  at  Washington,  on  the  theory  that 
he  is  constructively  on  foreign  duty?  I  am  firmly  of  the  opinion 
that  Congress  meant  this  increased  pay  as  compensation  for  actual 
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foreign  duty  and  not  for  a  duty  performed  within  the  States  and 
theoretically  denominated  foreign  duty. 

That  it  may  not  seem  to  have  been  overlooked,  reference  is  made 
to  the  fact  that  in  the  decision  of  the  Schulz  case  the  then  Assistant 
Comptroller  cited  as  authority  the  case  of  Urdted  States  v.  Engnrd 
(196  U.  S.,  511).  At  first  blush  the  Schvlz  decision  seems  to  be 
fairly  within  the  holding  in  the  Engard  case,  and  that  case  seems 
against  the  auditor's  submitted  construction,  but,  without  discussion 
of  the  Engard  case,  I  am  of  the  opinion  that  it  is  not  controlling  in 
this  case.  And  it  may  be  noted  that  there  is  room  for  the  assumption 
that  had  the  Government's'  contention  in  that  case  been  based  on  a 
finding  of  fact  instead  of  a  legal  conclusion  the  holding  might  have 
been  different. 

The  auditor's  decision  is  approved,  but  that  no  injustice  may  be 
done  in  cases  where  payments  have  been  heretofore  made  under  former 
rulings,  all  such  payments  by  disbursing  officers  will  be  passed  to 
their  credit  and  this  construction  held  operative  hereafter  only. 


WAIVER  OF  FINAL  IKSPEOTIOH. 

Facts  stated  held  to  constitute  an  acceptance,  without  regard  to  the  result  of 
an  analysis,  and  a  waiver  of  right  thereafter  to  reject.    See  opinion. 

Decision  by  ComptroUer  Downey,  Hovember  21,  1918: 

The  Universal  Trading  Co., -September  27,  1913,  requested  a  revi- 
sion of  the  action  of  the  Auditor  for  the  War  Department  in  dis- 
allowing, August  12, 1913,  its  claim  (No.  481911)  for  $222.30,  alleged 
value  of  certain  fire  clay  claimed  to  have  been  delivered  to  the  Isth- 
mian Canal  Commission  under  contract  of  April  30,  1912  (W.  O. 
38477-A). 

By  annual  contract  No.  635,  dated  April  30,  1912,  the  Universal 
Trading  Co.  undertook  and  agreed  to  furnish  and  deliver  "  at  such 
times  as  may  be  ordered  from  time  to  time  by  the  commission  during 
the  period  beginning  April  30,  1912,  and  ending  June  30,  1913" 
(among  other  things),  260,000  pounds  of  fire  clay  at  $0,494  per  100 
pounds,  the  same  to  be  in  strict  accordance  with  the  requirements  of 
specifications  thereto  attached,  and  to  be  delivered  within  30  or  45 
days  from  receipt  of  order  therefor,  according  as  less  or  more, 
respectively,  than  25  per  cent  of  the  whole  quantity  contracted  for 
was  ordered.  For  any  delay  in  delivery  beyond  the  time  thus  agreed 
upon,  the  contractor  being  responsible  for  the  same,  it  was  agreed 
that  damages  would  accrue  at  the  rate  of  one-tenth  of  1  per  cent 
of  the  value  of  the  undelivered  clay  for  each  day's  unexcused  delay. 

The  specifications  required  that  said  fire  clay  be  "in  accordance 
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with  I.  C.  C.  standard  specifications  No.  701,"  which,  in  turn,  required 
that  fire  clay  "  analyze  not  less  than  30  per  cent  alumina  and  50  to  60 
per  cent  silica." 
Article  3  of  the  contract  provided : 

"  The  commission  reserves  the  right  to  make  preliminary  inspec- 
tion of  the  articles  or  materials  to  be  furnished  hereunder  at  the  point 
of  manufacture  or  purchase,  and  to  there  determine  whether  the  arti- 
cles comply  with  the  specifications,  and  may  at  such  time  reject  any 
such  articles  as  being  deficient  in  good  workmanship  or  not  comply- 
ing with  the  specifications;  but  final  inspection  and  acceptance  will 
omy  be  made  on  the  Isthmus  after  delivery  as  above.  When  required 
the  material  necessary  for  making  tests  shall  be  furnished  at  the  con- 
tractor's expense." 

On  July  24,  1912,  by  W.  O.  33477-A5  the  commission  ordered 
100,000  pounds  of  clay,  the  same  to  apply  on  annin.1  contract  of  April 
30,  1912,  supra.  Under  the  terms  of  said  contract  this  lot  of  clay  was 
due  for  delivery  45  days  after  receipt  by  the  contractor  of  said  order. 
The  contractor  not  having  acknowledged  the  receipt  of  this  order,  the 
commission  on  August  8  and  August  14,  1912,  respectively,  asked  for 
an  acknowledgment  of  receipt  of  order.  Under  date  of  August  16, 
1912,  the  contractor  wrote  the  commission  as  follows : 

"  B^f erring  to  W.  O.  33477-A,  Z.  R.  1890-0  for  fire  clay,  would 
state  that  we  will  arrange  to  have  the  goods  inspected  after  same  are 
being  barreled,  and  we  will  see  to  it  the  clay  analyzes  as  per  your 
specifications.  But  before  we  go  to  the  expense  of  digging  out  the 
materials  and  barrel  same,  we  would  like  to  ascertain  if  the  Isthmus 
will  have  any  objections  to  accepting  the  fire  clay,  same  as  shipped 
you,  if  samples  taken  from  the  shipment  by  your  inspector  are 
passed  by  vour  laboratory  as  analyzing  per  your  specifications. 

"  We  desire  to  ascertain  this  in  order  to  avoid  any  possible  com- 
plication such  as  is  now  taking  place  in  connection  with  clay  fur- 
nished under  W.  O.  32071-B  (the  "  difficulty "  there  being  with 
respect  to  clay  not  being  properly  ground  and  mixed) ." 

Thereafter  ensued  some  correspondence  with  reference  to  the  lot  of 
clay  furnished  under  a  prior  order,  the  objection  to  such  clay  being 
that  it  was  "  wet  and  lumpy  "  and  not  that  it  did  not  analyze  as 
per  specifications,  and  the  contractor,  in  the  meantime,  delayed 
making  any  shipment  under  W.  O.  33477-A  until  it  could  get  a 
proper  understanding  of  the  alleged  deficiencies  of  clay  theretofore 
shipped.  On  September  11,  1912,  the  commission  asked  the  con- 
tractor if  it  could  ship  10,000  pounds  of  the  lot  ordered  W.  O. 
33477-A  on  steamer  sailing  September  14,  1912,  to  which  request 
the  contractor,  by  letter  of  September  11,  1912,  replied : 

"  We  are  in  receipt  of  your  telegram  asking  us  if  we  can  ship  you 
10^000  pounds  of  fire  clay,  ground,  under  W.  O.  33477-A  on  steamer 
sailing  the  14th.  We  would  have  sent  you  our  answer  by  wire  but 
we  were  trying  to  get  the  works  and  (Jid  not  i^uQOe^c}  vmtil  Ifirt^  this 
afternoon, 
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"Thev  informed  us  that  they  could  not  make  delivery  of  any 
material  for  the  steamer  sailing  the  14th2  but  they  are  sure  to  be  able 
to  make  a  shipment  for  the  steamer  sailing  the  20th  instant.  The 
works  further  informed  us  that  it  will  cost  considerable  more  freight 
to  deliver  same  in  lot  of  10,000  pounds  in  New  York  (17  cents  per 
100  pounds  more)  than  a  carload. 

"We  could  therefore  conveniently  ship  one  carload  of  ground 
clay,  which  would  be  about  45,000  pounds,  at  the  contract  price, 
but  it  would  have  to  be  inspected  ana  passed  before  ^ipment  at  the 
works,  as  the  sreat  expense  in  freight  in  forwarding  this  material 
to  Colon  would  not  warrant  our  incurring  the  risk  of  shipping  this 
material  without  the  same  being  passed  for  shipment. 

"  If  you  desire  it,  we  could  get  one  carload  of  this  material  ready 
for  shipment  at  once,  and  the  inspector  from  the  commission  for- 
ward samples  to  the  Isthmus  for  approval." 

By  telegram  of  September  12,  1912,  the  commission  directed  the 
contractor  to  ship  "  one  carload  clay  for  steamer  sailing  20th."  Sep- 
tember 14, 1912,  an  inspector  was  directed  to  inspect  the  carload  thus 
ordered,  which  was  done  on  the  17th,  samples  taken  for  analysis,  and 
the  lot  "  passed  for  shipment."  September  18,  1912,  the  contractor 
wrote  the  commission  as  follows: 

"  Referring  to  W.  O.  33477-A/1890-C  and  your  telegram  of  the 
12th  asking  us  to  ship  1  carload  of  ground  clay  on  steamer  sailing 
September  20,  we  note  that  the  notice  of  inspection  covering  this 
shipment  states  that  the  inspector  will  obtain  and  forward  sample 
to  the  Bureau  of  Standards  at  Pittsburgh  for  test,  withholding 
shipping  authority. 

"  This  material  was  inspected  yesterday  at  the  works  and  shipping 
authority  issued  by  the  inspector  without  waiting  for  the  report  of 
the  test,  and  the  works  have  accordingly  forwarded  this  material  to 
New  York  to  enable  the  same  to  get  here  before  the  sailing  of  the 
steamer. 

"  The  authority  thus  issued  by  the  inspector  does  not  seem  to  be  in 
accordance  with  your  notice  of  inspection  of  the  14th.  The  assistant 
inspecting  engineer  informs  us,  however,  that  this  shipping  authority 
was  issued  in  accordance  with  your  instructions  to  him. 

"  We  wish  it  to  be  distinctlj^  understood  that  we  are  going  to  ship 
this  material  as  passed  by  the  inspector  subject  to  no  rejection  by  the 
IsthwAis. 

"The  bank  from  which  this  material  was  taken  analyzes  as  per 
your  specifications,  but  these  analyses  vary  from  time  to  time  and  we 
do  not  desire  to  assume  any  risk  if  it  should  happen  that  an  analysis 
on  this  lot  should  vary  from  the  specifications. 

"  Kindly  wire  us  upon  the  receipt  of  this  letter  whether  we  should 
ship  the  material  in  acdord(mce  with  this  wnderstanding ;  otherwise 
we  should  prefer  to  await  the  report  of  the  test." 

To  this  letter  the  commission,  by  telegram  of  September  19,  1912, 
replied : 

"  Your  letter  September  18 ;  do  not  await  report  of  test^  hut  ship 
immediately^  order  33477-A," 
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Thereupon  the  lot  of  clay,  invoiced  at  45,000  pounds,  was  shipped 
there.  Analysis  by  the  Bureau  of  Standards  having  disclosed  that 
the  samples  taken  from  the  lot  did  not  analyze  "  per  the  specifi- 
cations" (the  samples  analyzed,  silica,  78.39  per  cent;  alumina,  13.47 
per  cent),  the  lot  was  rejected  by  this  Isthmus  authorities  as  not  in 
accordance  with  the  contract  requirements  and,  so  far  as  appears, 
is  still  there,  the  commission  declining  to  accept  it  as  a  proper 
delivery  under  the  contract,  and  the  contractor  declining  to  recognize 
the  commission's  right  to  do  other  than  accept  it  and  pay  for  it  at 
contract  rates. 

The  auditor  disallowed  the  contractor's  claim  for  pay  for  said 
fire  clay  at  contract  rates  for  reasons  stated  by  him  as  follows : 

"  If  it  be  considered  that  the  material  furnished  comes  under  the 
formal  contract  of  April  30,  1912,  it  must  be  conceded  that  the 
rejection  was  a  proper  one,  as  the  fire  clay  in  question  did  not  con- 
form to  the  specifications.  If  it  be  considered  that  the  letter  of  the 
Universal  Trading  Co.,  dated  September  18,  1912,  and  the  telegram 
imd  letter  of  Maj.  Boggs,  dated  September  19  and  September  24, 
1912,  constituted  a  contract  varying  tne  terms  of  the  written  contract 
of  April  30,  1912.  the  failure  of  the  Isthmian  Canal  Commission  to 
receive  the  fire  clay  in  Question  gives  rise  to  a  claim  for  damages 
which  is  unliquidated  ana  without  the  jurisdiction  of  the  accountmg 
officers."  (See  case  of  TFm.  Cramp  d&  Sons  v.  The  United  States. 
216  U.  S.,  494;  also  decision  of  Comptroller  of  the  Treasury  dated 
Dec.  23,  1912,  in  case  of  the  United  and  Globe  Manufacturing  Co.^ 
File  No.  420795.) 

The  lot  of  clay  in  question  invoiced  as  weighing  45,000  pounds 
weighed  but  42,051  pounds  net  and  at  contract  rates  would  be  worth 
$207.73  instead  of  $222.30,  the  amount  claimed.  It  was  delivered 
on  the  Isthmus — i.  e.,  offered  for  acceptance — on  October  5,  1912. 
There  was  no  delay  for  which  the  contractor  can  be  held  accountable 
in  damages,  and  the  only  question  to  be  decided  is  whether,  on  the 
facts  I  have  set  forth,  the  contractor  is  entitled  to  be  paid  at  contract 
rates  for  the  clay  in  question. 

,  The  same  officer  who,  on  behalf  of  the  commission,  made  the  origi- 
nal contract  gave  the  order  on  September  19,  1912,  to  ship  this  mate- 
rial without  awaiting  a  result  of  the  test  of  samples.  If  he  had 
authority  then  to  make  the  original  contract,  it  is  to  be  assumed  that 
he  had  like  authority  to  modify  the  original  contract  when  it  seemed 
in  the  conmiission's  interest  so  to  do,  and  looking  to  all  the  circum- 
stances of  the  case  I  do  not  see  how  the  contractor's  letter  of  Septem- 
ber 18,  1912,  and  the  reply  thereto  can  be  construed  otherwise  than 
as  a  waiver,  on  the  part  of  the  Canal  Commission,  of  the  right  to 
reject  the  lot  of  clay  in  question  on  the  Isthmus  on  account  of  any 
deficiencies  that  might  appear  as  a  result  of  the  analytical  test  of 
samples.    It   (the  commission)   knew,  or  thought  it  knew,  the  ap- 
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proximate  quality  of  the  lot  of  clay  in  question.  Other  lots  of  clay 
from  the  same  bank  had  theretofore,  so  far  as  composition  was  con- 
cerned, been  found  satisfactory,  and  in  return  for  an  immediate  ship- 
ment of  this  lot  it  was  willing  to,  and  did,  waive  its  right  to  reject  the 
lot  on  the  Isthmus  on  account  of  defects  discovered  in  the  United 
States.  The  order  on  September  19  to  ship  this  material  was  an 
acceptance  of  the  conditions  attached  to  the  offer  of  the  contractor 
to  ship  this  lot  prior  to  receiving  a  report  as  to  result  of  the  test, 
and  one  of  those  conditions  was  that  the  lot,  if  shipped,  was  to  be 
"  subject  to  no  rejection  by  the  Isthmus." 

The  contractor  was  not  obliged  to  ship  the  fire  clay  at  once^  or  at 
any  time  certain.  Subject  to  a  liability  for  damages  caused  by  the 
delay,  it  could  have  delayed  shipment  indefinitely,  and,  considering 
the  fact  that  freight  charges  would  be  in  excess  of  the  initial  value 
of  the  material,  it  was  well  within  its  rights  in  not  wanting  to  incur 
such  charges  on  material  the  acceptability  of  which  could  be  deter- 
mined in  advance  of  shipment.  The  test  of  samples  alone  would  dis- 
close whether  or  not  the  lot  of  clay  in  question  met  the  contract  re- 
quirements, and  the  order  of  the  commission,  in  advance  of  the 
notice  of  result  of  such  test,  in  ordering  the  clay  shipped  "  subject 
to  no  rejection  by  the  Isthmus  "  amounted  to  an  acceptance  of  the 
lot  conditioned  only  on  its  safe  delivery  on  the  Isthmus  in  its  then 
condition. 

It  is  not  shown  or  claimed  that  the  clay,  on  arrival  on  the  Isthmus, 
was  other  than  it  was  when  passed  for  shipment  and  when  ordered 
shipped.  The  authorities  there  declined  to  accept  it  not  because  of 
deficiencies  disclosed  by  any  test  there  made,  but  because  of  the  de- 
ficiencies shown  by  the  test  made  in  the  United  States.  The  clay  ar- 
rived on  the  Isthmus,  so  far  as  appears,  in  good  condition,  and  hav- 
ing so  arrived  it  was  the  property  of  the  commission,  having  been 
accepted  in  New  York  subject  only  to  such  arrival,  and  for  the  same, 
on  the  facts  shown,  I  think  the  contractor  is  entitled  to  claim  pay- 
ment at  contract  rates.  Had  the  Isthmus  authorities  had  the  power 
to  reject  the  clay,  and  rejected  it  in  pursuance  of  that  power,  the 
contractor's  .claim  might  be  subject  to  the  objection  stated  by  the 
auditor,  i.  e.,  that  it  is,  in  effect,  a  claim  for  damages  resulting  from 
refusal  to  accept  Jthe  clay,  but  as  such  power  to  reject  biecause  of 
failure  to  analyze  according  to  specifications  had  been  waived,  there 
could  be  no  rejection  on  the  Isthmus  on  such  account. 

For  the  reasons  stated,  the  contractor  will  be  allowed  pay  at 
contract  rates  for  the  fire  clay  actually  delivered,  i.  e.,  42,051  pounds 
at  $0,494  per  100  pounds,  $207.73. 

A  certificate  of  difference  in  its  favor  for  that  amount  will  issue 
accordingly. 
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COXPLETIHO  WOEX  07  BEFAVLTIHO  CONTRACTOR. 

Under  a  contract  provision  which  maizes  the  contractor,  in  the  event  of  default, 
liable  for  any  excess  in  cost,  over  and  above  the  contract  price.  Incurred 
in  completing  the  unfinished  undertaking,  the  contractor  can  not  be  charged 
with  the  cost  of  new  and  expensive  equipment  purchased  by  the  Govern- 
ment and  used  in  completing  the  work. 

For  construction  of  the  contract  Involved  as  to  the  relative  rights  of  the  parties, 
see  opinion. 

ComptroUer  Downey  to  the  Secretary  of  War,  Voyember  21,  1913: 

By  your  authority  the  Chief  of  Engineers,  United  States  Army, 
October  18,  1913,  requested  my  decision  as  to  the  proper  basis  of 
settlement  with  Messrs.  Brewer  and  Jones  for  sand  and  gravel  fur- 
nished under  contract  of  January  21, 1911,  the  specific  questions  sub- 
mitted and  the  facts  giving  rise  thereto  being  indicated  in  an  at- 
tached letter  from  Maj.  Earl  I.  Brown,  Corps  of  Engineers,  United 
States  Army,  as  follows : 

«  «  *  *  *  *  * 

"  2.  The  contract  with  Messrs.  Brewer  and  Jones  for  furnishing  sand 
and  gravel  for  construction  of  a  lock  at  Mayos  Bar,  Ga.,  was  an- 
nulled by  this  office  under  authority  from  the  Chief  of  Engineers 
dated  December  23,  1911,  and  it  then  proceeded  to  assemble  and  con- 
struct the  necessary  plant  operated  oy  hired  labor  to  obtain  the 
amount  of  sand  and  gravel  needed  to  complete  the  work  at  Mayos 
Bar.  Prior  to  the  annulment  of  the  contract  with  Messrs,  Brewer  and 
Jones  they  had  furnished  2,169.17  cubic  yards  of  sand  at  the  contract 
price  of  65  cents  per  cubic  yard,  and  2,990.3  cubic  yards  of  eravel  at 
the  contract  price  of  85  cents  per  cubic  yard,  for  which  they  had  been 
paid  by  checks  in  the  sum  of  $1,892.84,  leaving  a  balance  still  due 
them  of  $2,058.88.  After  the  annulment  of  the  contract  no  further 
payments  were  made  to  the  contractor,  and  the  same  still  appears  as 
due  them  on  the  books  of  this  o|9^ce. 

"  8.  In  determining  the  question  as  to  whether  the  procurement  of 
the  additional  sand  and  gravel  needed  to  complete  the  work  by  the 
United  States  was  at  a  cost  in  excess  of  or  less  than  what  it  would 
have  cost  at  contract  prices,  the  question  has  arisen  as  to  whether  it 
was  proper  to  charge  against  Messrs.  Brewer  and  Jones  a  rental  price 
for  the  plant  engaged  in  the  work  and  which  was  taken  from  another 
improvement  for  that  purpose,  or  whether  they  should  be  charged 
only  the  actual  deterioration  of  the  plant  while  engaged  in  the  work. 
The  plant  engaged  consisted  of  one  dredge  which  worked  8  months, 
one  towboat  which  worked  76  days,  and  two  bar^s  which  worked  for 
11  months.  In  computing  the  cost  of  the  additional  material  to  the 
United  States  the  rental  value  of  the  plant  was  computed  at  the  rate 
of  $350  per  month  for  the  dredge,  $25  per  day  for  the  towboat,  and 
$50  per  month  each  for  the  two  barges,  making  a  total  rental  of 
plant  amounting  to  the  sum  of  $5,800. 

"  4.  In  addition  to  furnishing  this  plant  engaged  on  another  work, 
it  was  also  necessary  for  the  United  States  to  purchase  and  install  a 
screening  plant  at  a  cost  of  $2,078.50.    The  labor  involved  amounted 
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to  $3,006.86,  superintendence  $240,  and  telegrams  and  travel  $17.48. 
All  of  these  items  amount  to  $11,142.83  and  were  charged  against  the 
contractor,  and  equal  in  value  the  material  obtained  by  the  United 
States  subsequent  to  the  annulment  of  the  contract  at  the  contract 
prices  plus  the  sum  which  was  due  the  contractor  at  the  time  of 
annulment.  A  voucher  is  submitted  herewith  which  sets  forth  the 
accoimt  in  the  manner  explained  above,  and  shows  that  no  money  is 
due  the  contractor,  as  the  excess  cost  to  the  United  States,  including 
the  rental  of  plant,  was  just  equal  to  the  amount  due  the  contractor 
at  the  time  of  annulment  of  his  contract. 

"  5.  The  question  having  arisen  as  to  whether  rental  for  the  use 
of  the  plant  belonging  to  another  improvement  was  a  proper  ele- 
ment in  this  excess  cost,  the  account  has  been  set  on  another  voucher 
in  which  the  contractor  is  charged  simply  with  the  cost  of  repairs, 
worn  parts,  actual  damages,  and  estimated  deterioration  to  plant 
used  during  the  time  engaged  on  this  work,  plus  the  amount  actually 
expended  by  the  United  States  for  purchase  of  additional  equipment 
for  use  in  the  work,  superintendence,  telegrams,  travel,  etc.  In 
this  statement  there  is  charged  against  the  contractor  the  following 
items: 

"  First  cost  of  screening  plant. 

"  First  cost  of  two  barges. 

"For  operating  the  plant  there  is  charged  against  him  labor, 
subsistence  of  employees  engaged  in  operatmg  the  plant,  fuel,  oil, 
waste,  engineering,  and  superintendence. 

"  For  tne  barges  engaged  in  the  work  and  for  dredging  the  ma- 
terial charges  are  ma&  under  the  same  headings,  charges  being  the 
actual  cost  of  the  work. 

"  Deterioration  of  the  towboat  and  barges  are  charged  at  the  uni- 
form rate  of  2  per  cent  of  their  present  value  at  the  time  engaged 
in  the  work. 

"6.  The  contractor  is  credited  with  the  estimated  value  of  one 
screen  and  one  supply  pump  and  two  barges  left  on  hand  at  the 
omipletion  of  the  work.  By  this  method  of  computing,  the  excess 
cost  to  the  United  States  of  material  obtained  subsequent  to  the 
annulment  of  the  contract  is  $1,673.31,  which,  deducted  from 
$2,058.88,  due  the  contractor  at  the  time  of  annulment  of  contract, 
leaves  the  sum  of  $385.57  now  due  the  contractor. 

"7.  Information  is  requested  as  to  whether  it  will  be  held  that 
rental  is  a  proper  charge  against  the  contractor,  or  whether  the 
charge  should  be  made  on  the  basis  of  deterioration  of  plant." 

By  contract  dated  January  21,  1911,  Brewer  and  Jones  undertook 
and  agreed  to  furnish  and  deliver,  at  a  price  of  65  cents  per  cubic 
yard  for  the  sand  and  85  cents  per  cubic  yard  for  the  gravel,  6,000 
cubic  yards  of  sand  and  12,000  cubic  yards  of  graved  (20  per  cent 
increase  or  decrease,  at  the  Government's  option),  the  same  to  be 
delivered  at  lock  site  near  Mayos  Bar,  Coosa  River,  the  sand  at  the 
rate  of  100  cubic  yards  per  working  day  or  less  as  required  by  the 
contracting  officer,  and  the  gravel  at  the  rate  of  200  cubic  yards  per 
working  day. 


Digitized 


by  Google 


844  DECISIONS  OF  THE  COMPTBOLLBK. 

By  article  5  of  said  contract  it  was  stipulated  that  if  the  contractors 
should  fail  to  commence  the  work  as  agreed  or  fail  to  make  deliveries 
as  stipulated,  then,  in  either  case — 

"  The  contracting  officer  shall  have  power,  with  the  prior  sanction 
of  the  Chief  of  Engineers,  to  annul  this  contract  by  giving  notice  to 
that  effect  to  the  contractor,  and  upon  the  giving  of  such  notice  all 
payments  to  the  contractors  under  this  contract  shall  cease,  and  all 
money  or  reserved  percentage  due  or  to  become  due  thereunder  shall 
be  retained  bv  the  United  States  until  the  final  completion  and  ac- 
ceptance of  the  work  herein  stipulated  to  be  done,  and  the  United 
States  shall  have  the  right  to  recover  from  the  contractors  whatever 
sums  may  be  expended  by  the  United  States  in  completing  the  said 
contract  In  excess  of  the  price  herein  stipulated  to  oe  paia  the  con- 
tractors for  completing'  the  same,  and  also  all  costs  of  inspection  and 
superintendence,  including  all  necessary  traveling  expenses  connected 
therewith  incurred  by  the  United  States  in  excess  of  those  payable 
by  the  United  States  during  the  period  herein  allowed  for  the  com- 
pletion of  the  contract  by  the  contractors ;  and  the  contracting  officer 
may  deduct  all  the  above-mentioned  sums  out  of  or  from  the  money 
or  reserved  percentage  retained  as  aforesaid;  and  upon  the  giving 
of  the  said  notice  ^he  contracting  officer  shall  be  authorized  to  pro- 
ceed to  secure  the  performance  of  the  work  or  delivery  of  the  mate- 
rials, by  contract  or  otherwise,  in  accordance  with  law." 

'  Due  to  the  failure  of  Brewer  and  Jones  to  make  deliveries  as  re- 
quired, their  contract  was  annulled  by  the  United  States  on  December 
23,  1911. 

At  that  time  Brewer  and  Jones  had  delivered  2,169.17  cubic  yards  of 
sand  worth,  at  contract  rates,  $1,409.96,  and  2,990.80  cubic  yards  of 
gravel  worth  $2,541.76,  for  which  they  had  been  paid  $1,892.84,  and 
the  balance,  $2,058.88,  retained. 

After  the  annulment  of  said  contract  the  United  States  itself 
proceeded  to  complete  the  contract,  8,823  cubic  yards  of  sand  and 
3,938  cubic  yards  of  gravel  being,  as  alleged,  required  for  this  pur- 
pose. It  will  be  observed,  in  this  connection,  that  very  much  more 
sand  and  quite  as  much  less  gravel  than  the  respective  contract 
quantities,  including  the  authorized  increase  or  decrease,  was  re- 
quired for  this  purpose,  or  furnished  by  the  Government. 

In  completing  the  contractors'  unfinished  undertaking  the  Gov- 
ernment apparently  was  obliged  to  purchase — ^whether  from  the  con- 
tractors or  others  is  not  stated — some  equipment,  and  it  also  used  a 
towboat,  barges,  etc.,  of  its  own  on  the  work,  and  the  question  now 
arises  as  to  what  charges  should  be  made  against  the  contractors  on 
such  account. 

It  is  now  proposed  to  make  settlement  with  said  contractors  on 
one  of  two  proposed  bases,  under  one  of  which  the  contractors  would 
be  diarged  with  a  "rental"  for  the  Government  plant  used,  and 
under  the  other  with  the  deterioration  thereof  only,  besides  other 
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proper  charges,  and  I  am  asked  to  decide  which,  if  either,  of  the 
proposed  plans  for  payment  is  proper. 

The  voucher  embodying  the  proposed  "rental"  basis  of  settle- 
ment is  as  follows : 

To  2,169.17  cubic  yards  sand,  at  65  cents  per  cubic  yard $1, 409. 96 

To  2,990.d0  cubic  yards  gravel,  at  85  cents  per  cubic  yard 2, 541. 76 


3, 951. 72 

By  check  32826.  Sept.  26,  1911 $138.69 

By  check  32826,  Sept.  26.  1911 988.48 

By  check  43990,  Oct.  25,  1911 765.67 

1,892.84 


Total  unpaid 2, 058. 88 

Ck)st  to  the  United  States  of  obtaining  material.  Including 
roital  value  of  plant  used : 

Labor 3, 006.  85 

Superintendence.  8  months,  at  |d0  per  month 240. 00 

Telegrams  and  travel 17. 48 

Cost  of  screening  plant -. 2, 078. 50 

Bental  of  plant- 
Dredge,  8  months,  at  $350  per  month..  $2, 800. 00 

Towboat,  76  days,  at  $25  per  day 1,900.00 

Two   barges,    11    months,    at   $50   per 

month  each 1. 100. 00 

5,800.00 


11, 142. 83 
Value   of   material    furnished    by    the    United 
States  subsequent  to  annulment  of  contract 
at  contract  prices : 

Sand.  8,823  cubic  yards,  at  65  cents  per 

cubic  yard 5;  734. 95 

Gravel,  3,938  cubic  yards,  at  85  cents  per 

cubic  yard 3,349.00     * 

9,083.95 


Excess  cost  to  the  United  States  of  above 
material 2, 05a  88 


Amount  due  Brewer  and  Jones . 0.00 

The  voucher  covering  the  other  method  of  proposed  payment  is  as 
follows : 

Satemeni  of  coit  to  the  United  States  of  8,S2S  oulHc  yards  of  sand  and  S,9S8 
culfic  yards  of  ffravel  by  reason  of  annulment  of  contract  for  furnishing  same 
entered  into  with  Brewer  and  Jones,  dated  Jan,  21, 1911, 

Cost  of  plant : 

Screening  plant $2,086.40 

Barges 2, 040. 80 


4, 127.  20 


Operating  plant : 

Labor 1, 705. 04 

Subsistoice 682.00 

Fuel 50. 00 

Oil  and  waste 4.00 

Engineering  and  superintendence 244. 10 


2,685.14 
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Towing : 

Labor $325. 50 

Subsistence 105.00 

Fuel 52. 35 

on  and  waste . 5.25 

Engineering  and  superintendence 101.52 

589.62 

Dredging: 

Labor 2, 116.  CO 

Subsistence 720. 00 

Fuel 240. 00 

Oil  and  waste 24.00 

Engineering  and  superintendence 362.14 

8.462.14 

Travel  and  telegrams 17. 48 

Total   expenditures 10,881.  58 

Deterioration : 

U.  S.  towboat  Coosa;  value,  $10,416.74 ;  2  per  cent  per  month  for 

2.63  months 527. 00 

United  States  dredge;  value,  $3,258.67;  2  per  cent  per  month  for 

8  months 52L  89 

11, 080. 00 

Screen,   present  value 888.02 

Supply  pump,  present  value 171.64 

Barges,  present  value 612.24 

1,172.80 

Total   cost - 10, 757. 20 

8,823  cubic  yards  sand  and  3,038  cubic  yards  gravel,  value  at  cop- 
tract  price— ^ 9, 088. 95 

Excess  cost  to  United  States 1,673.81 

Previous  account __.    2. 058. 88 

Now  due  Brewer  and  Jones 385.67 

A  casual  comparison  of  the  items  making  up  the  two  tentative 
vouchers  indicates  that  one  or  both  of  said  vouchers  is  prepared  with 
no  great  effort  at  being  exact.  In  one,  the  first  cost  of  screening 
plant  is  given  as  $2,086.40,  while  in  the  other  it  is  stated  at  $2,078.50; 
labor  charges  in  one  aggregate  $4,146.54,  while  in  the  other  such 
charges  are  but  $3,006.85 ;  and  other  discrepancies  that  need  not  here 
be  noted^are  to  be  found.  Palpably,  I  can  give  no  binding  decision 
with  reference  to  facts  so  uncertain  and  inconclusive,  and  the  most 
that  I  can  do  is  to  point  out  in  a  general  way  the  principles  that 
should  control  in  any  ^tlement  to  be  made  with  Brewer  and  Jones. 

The  contractors  should  be  credited  first  with  the  balance  remaining 
unpaid  at  the  time  the  contract  was  annulled  and  with  the  value,  at 
contract  rates,  of  all  sand  and  gravel  thereafter  provided  and  deliv- 
ered by  the  Government  in  completing  the  contract  according  to  its 
terms,  limited,  however,  to  the  amount  of  sand  and  gravel,  respec- 
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tively,  which  the  contractors  could  have  been  required  to  deliver 
under  their  contract. 

On  the  other  hand,  the  contractors  should  be  charged  with  the 
actual  cost  to  the  Government  of  ccmipleting  their  unfinished  under- 
taking, and  the  difference,  if  any,  should  be  paid  to  the  contractors 
or  collected  from  them  or  their  bondsmen,  as  the  case  may  be.  The 
contract  makes  them  responsible  to  the  Government  for  any  damages 
occasioned  by  their  default;  i.  e.,  for  the  actual  excess  over  the  con- 
tract price  of  completing  the  unfinished  work. 

The  sand  and  gravel,  not  exceeding  the  contract  quantity  either  of 
sand  or  of  gravel,  should  cost  the  Government  exactly  what  it  would 
have  cost — no  more  and  no  less — ^if  Brewer  and  Jones  had  delivered 
the  same  in  the  manner  and  time  agreed,  and  Brewer  and  Jones  are  to 
be  charged  with  such  actual  items  of  expense  only  as  will  effectuate 
this  end.     (16  Comp.  Dec.,  426 ;  17  id.,  751.) 

There  is  nothing  in  the  contract  of  the  parties  which  would  au- 
thorize or  justify  the  purchasing,  at  the  contractors'  expense,  of 
needed  plant  or  equipment  On  the  annulment  of  the  contract  one 
of  two  courses  was  open  to  the  Government:  It  could  contract  with 
others  for  the  completion  of  the  unfinished  work  or  it  could  complete 
it  itself  J  the  defaulting  contractors  in  either  case  being  responsible 
for  any  increased  cost  of  doing  the  unfinished  work. 

But  the  cost  of  new  and  expensive  plant  would  be  no  proper  ele- 
ment of  the  damages  for  which  the  defaulting  contractors  were  re- 
sponsible, and'  could  not,  in  the  absence  of  express  agreement,  be  so 
considered.  When  the  Government  undertook  to  complete  the  work, 
it  undertook  to  furnish  the  necessary  plant  and  equipment  for  so 
doing,  and  for  the  cost  thereof  it  alone  is  responsible. 

It  is  entitled,  however,  to  charge  against  the  contractors  the  actual 
value  of  the  itse  of  the  plant  furnished  by  it.  I  do  not  use  the  term 
"  rental  value  "  with  reference  to  the  plant,  for  "  rental  value  "  ordi- 
narily implies  a  profit  on  the  use.  The  Government  may  make  a 
profit  out  of  a  contract  if,  perchance,  it  completes  it  for  less  than  it 
would  have  paid  the  contractor  had  he  done  so,  but  it  can  not  profit 
on  the  use  of  its  equipment  or  on  labor  hired  by  it  in  the  completion 
of  a  contract. 

Having  charged  against  the  contractor  all  labor,  fuel,  supplies,  and 
repairs  required  in  connection  with  the  use  of  the  plant,  the  other 
element  involved  is  the  actual  value  of  its  use^  any  element  of  profit 
eliminated. 

How  this  is  to  be  arrived  at  is  scarcely  a  matter  for  my  determi- 
nation. It  would  seem,  however,  that  if  the  actual  deppeciation  in 
the  value  of  the  plant  hy  reason  of  its  usage  in  tJie  completion  of  the 
contract^  and  not  otherwise,  could  be  determined  and  interest  on  the 
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invested  value  added  for  the  period  covered  by  such  completion,  the 
correct  result  would  be  reached.  But  any  other  method  by  which  this 
element  of  damage  may  be  determined  is  as  much  open  to  resort  as 
the  one  suggested. 

However,  there  is  nothing  in  the  contract  authorizing  the  con- 
tracting officer  to  determine  arbitrarily  the  value  of  the  use  of  the 
plant  But  I  see  no  reason  why  it  may  not  be  within  the  power  of 
the  contracting  officer  and  the  contractors,  being  in  possession  of  all 
the  facts,  to  agree  as  to  the  value  of  this  use  if  they  can. 

Unless  the  parties  themselves  can  agree  on  what  will  be  a  fair  and 
reasonable  compensation  to  the  Government  for  the  use  of  its  plant, 
thus  liquidating  what  is  at  present  an  unliquidated  claim  on  the  part 
of  the  Government  against  the  contractor  (45  MS.  Comp.  Dec.,  2635, 
June  30,  1908),  then  the  matter  would  appear  to  be  one  which  is  not 
susceptible  of  settlement  by  the  executive  officers  of  the  Gt)vemment 
and  the  contractors  must  look  to  the  courts  to  determine  any  right 
they  may  have  to  further  payment.  {Cramp  v.  United  States^  216 
U.  S.,  494.) 

Conditioned  on  the  agreement  suggested,  settlement  may  be  made 
on  the  basis  stated.  (15  Comp.  Dec.,  199;  17  id.,  751;  61  MS.  Comp. 
Dec.,  1290,  Dec.  20, 1909.) 


PAY  FOE  ABSENCE  DUE  TO  XISCOHBVCT  OF  SOIBIER. 

Where  an  officer  or  soldier  contracted  a  disease  due  to  his  own  misconduct 
prior  to  the  act  of  August  24,  1912,  he  Is  entitled  to  pay  thereafter  on 
account  of  absence  from  duty  due  to  such  cause.  . 

Beolslon  by  ComptrolleT  Downey,  HoTember  81,  1918: 

Paul  Lucas  (incompetent),  former  quartermaster  sergeant, 
Quartermaster  Corps,  United  States  Army,  by  Emma  A.  B.  Lucas, 
wife  and  duly  appointed  guardian  of  the  person  and  estate  of  said 
Paul  Lucas,  applied  November  10,  1913,  for  a  revision  of  the  action 
of  the  Auditor  for  the  War  Department  in  disallowing  by  settle- 
ment No.  91894,  dated  January  14,  1918,  said  Paul  Lucas's  claim 
for  pay  from  August  24  to  December  27,  1912,  the  date  of  his  dis- 
charge, because  he  was  absent  from  duty  during  such  period  on 
account  of  disease  resulting  from  his  own  misconduct. 

The  act  of  August  24, 1912  (37  Stat.,  572),  states: 

"*  *  *  Provided^  That  no  officer  or  enlisted  man  in  active 
service,  who  shall  be  absent  from  duty  on  account  of  disease  result- 
ing fr(Hn  his  own  intemperate  use  of  drugs  or  alcoholic  liquors, 
or  other  misconduct,  shall  receive  paj  for  the  period  of  such  abKsence 
from  any  part  of  the  appropriation  m  this  act  for  the  pay  of  officers 
or  enlistee  men,  the  time  so  absent  and  the  cause  thereof  to  be  ascer- 
tained under  such  procedure  and  regulations  as  may  be  prescribed 
by  the  Secretary  of  War." 
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As  found  by  the  War  Department,  it  appears  that  claimant  was 
absent  from  duty  because  of  disease  resulting  from  his  own  mis- 
conduct antedating  the  passage  of  the  act  of  August  24,  1912, 
supra.   , 

The  sole  contention  in  this  case  is  whether  the  restrictions  of  said 
statute  deprive  claimant  of  his  pay  during  the  period  in  question. 

In  a  similar  case  (19  Comp.  Dec,  483)  it  was  held  that  where  such 
a  disease  is  contracted  by  a  soldier  during  the  enlistment  in  which 
he  is  serving,  but  prior  to  the  passage  of  the  act  of  August  24,  1912, 
pay  for  absence  thereafter  on  account  of  such  disease  should  not  be 
deducted.  This  is  an  analogous  case.  The  action  of  the  auditor  is 
therefore  reversed  and  certificate  of  differences  will  issue. 


CLAnC  BITE  OOYEEKXENT  DEDUCTED  AS  A  SET-OFF  UT  SETTIEKEHT  OF 
CLAnC  AGAINST  GOVEEKXEHT. 

Where  a  claim  due  the  Government  is  treated  as  a  set-off  in  the  settlement  of 
a  claim  against  the  Government,  It  is  a  receipt  of  money  for  the  use  of  the 
United  States  within  the  meaning  of  section  8617,  Revised  Statutes,  and 
the  appropriation  benefiting  by  the  set-off  should  be  charged  with  the 
amount  of  the  set-off  and  ''Miscellaneous  receipts"  credited  with  a  like 
amount,  unless  the  item  of  set-off  is  within  the  exception  contained  in 
section  3618,  Revised  Statutes. 
Amounts  checked  against  the  i)ay  of  enlisted  men  of  the  Marine  Corps  for 
Government  property  lost  is  money  received  for  use  of  the  United  States 
within  the  meaning  of  section  8617,  Revised  Statutes,  and  "  Miscellaneous 
receipts"  should  receive  credit  for  same. 
16  Comp.  Dec.,  309,  reversed. 
Decision  by  ComptroUer  Downey,  November  S8,  1913: 

The  account  of  I.  B.  Coyle,  assistant  paymaster,  United  States 
Navy,  for  the  second  quarter  1913,  settled  by  the  Auditor  for  the 
Navy  Department  per  certificate  No.  5109-D,  dated  July  25,  1913, 
having  been  withdrawn  from  the  auditor's  office  for  revision  if 
deemed  necessary,  the  following  differences  were  discovered : 

Voucher  No.  8,  in  favor  of  MacCord  &  Co.,  for  transportation  for 
E.  Christensen,  first  assistant  engineer,  naval  auxiliary  service,  from 
Manila  to  Seattle,  Wash.,  amounting  to  $225,  was  allowed  from  ap- 
propriation "Pay,  miscellaneous,  1913."  The  appropriation  for 
"  Maintenance  of  naval  auxiliaries,  Bureau  of  Navigation,  1913,"  is 
as  follows: 

"  Pay,  transportation,  shipping,  and  subsistence  of  civilian  officers 
and  crews  of  naval  auxiliaries,  and  all  expenses  connected  with  naval 
auxiliaries  employed  in  emergencies  which  can  not  be  paid  from 
other  appropriations,    *     *    *." 

This  is  a  specific  appropriation  for  the  expenses  of  transportation 
of  officers  of  the  naval  auxiliary  service  and  is  therefore  exclusive. 
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The  action  of  the  auditor  in  charging  this  voucher  against  "  Pay, 
miscellaneous,  1913,"  is  disaiBrmed  and  same  allowed  from  appro- 
priation "  Maintenance  of  naval  auxiliaries,  1918."  The  auditor 
will  make  the  necessary  adjustment. 

In  the  adjustment  on  account  of  deductions  made  against  the  pay 
of  enlisted  men  of  the  Marine  Corps  in  accordance  with  courts-mar- 
tial sentences  the  sum  of  $898.15  is  debited  to  "  Pay,  Marine  Corps, 
1913,"  and  credited  to  "  Navy  fines  and  forfeitures,"  while  $452.15 
is  checked  against  the  men's  accounts.  An  adjustment  should  be 
made  charging  $54  against "  Pay,  Marine  Corps,  1918,"  and  crediting 
a  like  amount  to  "  Navy  fines  and  forfeitures." 

The  amounts  checked  on  the  rolls  against  the  pay  of  various  en- 
listed men  of  the  Marine  Corps  on  account  of  Government  property 
lost  or  destroyed  have  not  been  adjusted  in  the  settlement  of  the 
account 

In  reply  to  a  letter  from  this  office  requestmg  information  relative 
to  this  practice,  the  auditor,  under  date  of  November  18, 1913,  replied 
as  follows: 

"  The  receipt  of  your  letter  of  the  17th  instant,  relative  to  checkages 
for  lost  Government  property  against  the  account  of  certain  marines 
on  the  rolls  of  the  U.  S.  S.  RaiTwow^  is  acknowledged.^ 

"  You  are  respectfully  informed  that  the  method  of  treating  such 
checkages  as  stoppages  against '  Pay,  Marine  Corps,'  is  of  very  long 
standing,  running  back  beyond  the  memory  of  anyone  in  this  office 
enffaffed  in  Marine  Corps  accounts. 

"The  method  evidently  originated  from  the  fact  that  it  is  almost 
impossible  to  determine  the  appropriation  and  year  involved  and 
from  the  fact  that  to  credit  the  appropriation,  if  ascertainable,  would 
be  to  increase  an  appropriation  made  by  Congress.  The  method  is 
approved  by  the  CJomptroller  in  a  parallel  case,  that  of  a  set-oflf 
against  common  carriers,  in  his  decision  of  November  9,  1909  (16 
Comp.  Dec,  309),  to  which  your  attention  is  respectfully  invited. 

"  This  question  was  taken  up  by  the  committee  on  auditing  in  the 
examination  of  this  office,  but  no  change  was  recommended." 

The  effect  of  this  method  of  treating  checkages  for  property  lost 
is  that  the  appropriation  "Pay,  Marine  Corps,"  is  unlawfully  in- 
creased by  the  amoimt  checked  against  the  pay  of  the  enlisted  men. 

The  decision  cited  by  the  auditor  (10  Comp.  Dec.,  309)  is  a  case 
where  a  mule  belonging  to  the  Government  had  been  killed  through 
the  negligence  of  a  railroad  company.  The  company  had  claims 
against  the  Gt)vernment  for  transportation  charges  and  submitted 
to  a  set-off  on  its  claim  because  of  its  liability  to  the  Government  for 
the  value  of  the  mule.    In  the  decision  Comptroller  Tracewell  held : 

"The  real  question  now  submitted  is  whether  the  railroad  com- 
pany, in  submitting  to  a  set-off  on  its  existing  claims  because  of 
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some  liability  accrued  to  the  Governmetii  on  account  of  other  transac- 
tions, so  pays  money  to  the  Government  as  would  bring  such  money 
so  paid  within  the  purview  of  those  sections  of  the  statutes  whicn 
require  all  moneys  received  from  any  source  whatsoever  to  be  covered 
into  the  Treasury  unless  such  money  falls  within  the  class  excepted 
in  said  sections.  Treating  such  money  so  set  oflf  as  paid,  the  only 
way  it  could  be  covered  into  the  Treasury  would  be  by  taking  an 
equivalent  sum  from  the  appropriation  which  received  the  benefit 
01  the  set-off  and  covering  it  into  the  Treasury.  I  find  no  statute 
directing  such  action,  and  hence  where  no  money  is  actually  paid 
I  am  of  opinion  that  no  charge  should  be  raised  against  an  appro- 
priation on  account  of  set-off.  The  final  result  of  such  a  transaction 
IS  that  just  the  amount  of  the  set-off  acquiesced  in  by  the  Government 
creditor  is  not  paid  out  of  the  appropriation  properly  charged  with 
the  whole  amount,  including  the  amount  set  off,  but  such  a  transac- 
tion fall«  short  of  a  receipt  of  money  provided  for  by  section  3617, 
Eevised  Statutes. 

"  I  am  therefore  constrained  to  hold,  *  ♦  *  that  the  amount 
of  such  set-off  should  not.  be  taken  from  the  appropriation  and 
covered  into  the  Treasury." 

I  can  not  agree  with  the  conclusion  of  the  above  decision. 

The  method  outlined  in  the  decision  is  a  paper  transaction;  and 
while  no  money  is  actually  paid  by  the  claimant  on  account  of  the 
set-off,  the  result  is  the  same  as  if  the  Government  liquidated  the 
claim  against  it  for  the  full  amount  due  and  received  the  amount 
due  from  the  claimant  on  account  of  the  claim  treated  as  a  set-off. 
The  appropriation  which  was  chargeable  with  the  claim  against  the 
Grovemment  has  been  unlawfully  increased  by  the  amount  of  the 
set-off  deducted  from  the  claim  before  payment,  and  I  know  of  no 
law  authorizing  such  action. 

The  amount  of  the  claim  of  the  Government  against  the  railroad 
company  for  the  value  of  a  mule  negligently  killed  is  just  as  much 
a  receipt  when  deducted  from  the  claim  of  the  railroad  company  as 
it  would  be  if  collected  in  cash  from  some  party  whq  had  negligently 
killed  the  mule  and  had  no  claim  against  the  Government  from 
which  a  set-off  could  be  made.  There  could  be  no  question  in  the  lat- 
ter case  of  calling  this  money  a  receipt  on  behalf  of  the  Government, 
and  I  fail  to  discover  any  reason  why  the  same  amount  deducted 
as  a  set-off  against  a  claim  is  not  a  receipt  on  behalf  of  the  Govern- 
ment within  the  meaning  of  section  3617,  Revised  Statutes. 

This  decision  is  hereby  reversed  in  so  far  as  it  decides  that  where 
a  claim  due  the  Government  is  treated  as  a  set-off  in  the  settlement 
of  a  claim  against  the  Government,  it  is  not  a  receipt  of  money  for 
the  use  of  the  United  States  within  the  meaning  of  section  3617, 
Revised  Statutes.  The  appropriation  benefiting  by  the  set-off  should 
be  charged  with  the  amount  of  the  set-off  and  miscellaneous  receipts 
credited  ^ith  fi  Uk^  amount.    ^Vh^n  tb^  item  of  th^  set-off  is  within 
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the  exceptions  contained  in  section  3618,  Revised  Statutes,  the  appro- 
priation benefiting  by  the  set-off  should  be  charged,  and  credit  given 
to  the  proper  appropriation. 

In  the  present  case  the  amount  checked  against  the  pay  of  enlisted 
men  of  the  Marine  Corps  on  account  of  Government  property  lost  or 
destroyed  is  money  received  for  the  use  of  the  United  States  within 
the  meaning  of  section  3617,  Revised  Statutes,  and  miscellaneous 
receipts  should  receive  credit  for  the  same.  This  should  be  accom- 
plished by  charging  ^'  Pay,  Marine  Corps,''  with  the  amount  checked 
against  the  pay  of  the  marines,  and  crediting  a  like  sum  to  miscellane- 
ous receipts  in  the  adjustment  of  the  accounts. 

The  accounts  which  have  been  settled  by  the  audit<»*  will  not  be 
disturbed,  but  in  settlements  made  after  tiiis  date  the  auditor  will 
make  adjustments  in  accordance  with  the  principles  set  out  in  this 
decision. 

Certificate  of  differences  will  issue. 


PAT  OF  DISBXTESHra  OFFICEB  OF  OEOAHIZSD  XniTIA  FOB  PBEPABIVO 
AHB  BEHBEBHTG  HIS  ACCOinfTS. 

Section  14  of  the  act  of  January  21,  1903  (82  Stat,  777),  providing  for  the 
payment  from  funds  appropriated  under  section  1061,  Revised  Statutes,  of 
such  portion  of  the  Orgiinized  MlUtia  as  shall  engage  in  actual  field  or  camp 
service  for  instruction,  does  not  authorize  payment  to  the  officer  designated 
and  appointed  to  disburse  the  State's  allotment  of  said  fund  for  any  time 
occupied  by  him  after  a  period  of  such  fltid  or  camp  service  In  preparing  or 
rendering  his  accounts  pertaining  thereto. 

BeoislOB  by  ComptroUer  Downey,  November  25,  1918: 

Maj.  J.  Warner  Reed,  disbursing  officer  for  the  Organized  Militia 
of  Delaware,  applied  October  9,  1913,  for  a  reconsideration  of  the 
decision  of  this  office  of  September  9, 1913,  affirming  the  action  of  the 
Auditor  for  the  War  Department  in  disallowing,  by  settlement  No. 
26994,  dated  March  28,  1913,  an  item  in  his  disbursing  accounts  rep- 
resenting a  payment  of  $166.67  (voucher  10,  July,  1912)  made  to 
himself  for  services  as  disbursing  officer. 

The  voucher  on  which  this  payment  was  made,  and  which  was  cer- 
tified as  correct,  showed  the  period  of  services- as  from  January  12  to 
31, 1912,  both  dates  inclusive,  20  days,  at  $8.33  per  day. 

In  a  letter  to  the  auditor,  dated  August  13,  1912,  Maj.  Beed,  re- 
ferring to  this  payment,  said : 

"  This  pay  was  for  services  as  disbursing  officer  for  the  year  1911, 
in  closing  the  accounts  and  making  parents  incident  to  a  camp  of 
instruction  for  officers  June  6  to  10,  a  otate  camp  of  instruction  July 
22  to  29,  a  camp  for  rifle  practice  August  7  to  19,  and  a  rifle  team 
participating  in  the  national  match  at  Camp  Perry,  Ohio«'^ 
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The  only  evidence  now  presented  that  was  not  before  this  office 
when  the  decision  of  September  9,  1913,  was  rendered  is  Maj.  Reed's 
statement  to  the  effect  that  the  20  days  on  which  the  service  in. ques- 
tion was  rendered  were  as  follows:  June  11,  12,  and  13,  1911  j^ July 
31,  August  1,  2,  3,  4,  5,  and  6,  1911,  and  September  2,  3,^"4:,  5,^7,  8, 
9,  10,  11,  and  12,  1911.  This  statement  is  not  corroborated  by  any 
other  evidence  tending  to  show  that  the  days  mentioned  were  actu- 
ally and  necessarily  employed  in  the  preparation  of  the  accounts 
pertaining  to  the  various  camps  in  which  he  participated.  But 
assuming  the  facts  sufficiently  stated  for  the  purpose  of  this  case,  a 
grave  question  remains  as  to  the  legality  of  such  payments^ in 
general. 

The  former  decision,  reconsideration  of  which  is  asked,  wag  predi; 
cated  solely  on  the  facts  of  this  particular  case,  or  rather  on  the 
absence  of  material  facts,  and,  the  conclusion  then  reached  being 
adverse  to  the  claimant,  the  principle  underlying  the  making  of  such 
payments  at  all,  the  question  of  their  legality,  was  not  considered. 
It  may  as  well  now  receive  consideration  and  determination. 

Section  14  of  the  act  of  January  21,  1903  (32  Stat.,  777),  provides: 

"  *  *  *  the  Secretary  of  War  is  authorized,  on  the  requisition 
of  the  governor  of  such  State  or  Territory,  to  pay  to  the  quarter- 
master general  thereof,  or  to  such  other  officer  of  the  militia  of  said 
State  as  the  said  governor  may  designate  and  appoint  for  the  pur- 
pose, so  much  of  its  allotment  out  of  the  said  annual  appropriation 
under  section  sixteen  hundred  and  sixty-one  of  the  Revised  Statutes 
as  amended  as  shall  be  necessary  for  the  payment,  subsistence,  and 
transportation  of  such  portion  of  said  organized  militia  as  shall 
engage  in  actual  field  or  camp  service  for  instruction,  and  the  officers 
and  enlisted  men  of  such  militia  while  so  engaged  shall  be  entitled 
to  the  same  pay,  subsistence,  and  transportation  or  travel  allowances 
as  officers  and  enlisted  men  of  corresponding  grades  of  the  Regular 
Army  are  or  may  hereafter  be  entitled  by  law,  and  the  officer  so 
desi^ated  and  appointed  shall  be  regarded  as  a  disbursing  officer  of 
the  United  States  and  shall  render  his  accounts  through  the  War 
Department  to  the  proper  accounting  officers  of  the  Treasury  for 
settiiement,  and  he  shall  oe  required  to  give  good  and  sufficient  bonds 
to  the  United  States,  in  such  sums  as  the  Secretary  of  War  may 
direct,  faithfully  to  account  for  the  safe-keeping  and  payment  of 
the  public  moneys  so  intrusted  to  him  for  disbursement." 

It  has  been  held  by  this  office  that,  subject  to  certain  conditions 
and  limitations,  a  disbursing  officer  who  actually  participates  in  a 
regular  militia  encampment  is  entitled  under  authority  of  the  above- 
quoted  law  to  pay  for  the  time  necessarily  consumed  by  him  im- 
mediately after  such  encampment  in  preparing  and  rendering  his 
accounts  pertaining  thereto  (10  Comp.  Dec.,  405;  14  id.,  418;  16  id., 
62),  but  I  am  inclined  to  doubt  the  l^ality  of  such  a  holding. 

It  will  be  observed  that  this  law  makes  no  provision  for  payment 
for  services  rendered  in  connection  with  the  disbursement  of,  or 
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accounting  for,  money  by  the  person  designated  and  appointed  as 
disbursing  officer  for  the  organized  militia. 

Thto  payment  of  the  amount  allotted  to  a  State  for  camp  purposes 
is  to  be  made,  first,  to  the  quartermaster  general  of  the  State,  or, 
second,  to  such  other  officer  of  the  militia  as  the  governor  may  di- 
rect Assume  the  payment  made  as  first  contemplated,  to  the  quarter- 
master general.  He  is,  in  some  instances  at  least,  an  officer  of  the 
State  with  an  office  in  the  statehouse  and  a  salary  paid  by  the  State. 
By  the  provisions  of  section  14,  supra^  he  is  to  "be  regarded"  as 
"  a  disbursing  officer  of  the  United  States,"  but  this  is,  I  think,  for 
bonding  and  accounting  purposes  and  not  with  the  idea  that  he  is 
in  the  pay  of  the  Government  aside  from  the  pay  he  receives  in 
common  with  others  for  such  time  as  he  may  serve  in  camp.  Con- 
gress having  seen  fit  to  provide  for  the  payment  to  a  State  of  an 
amount  of  money  necessary  for  the  pay,  subsistence,  and  transporta- 
tion of  such  portion  of  its  militia  as  shall  engage  in  field  or  camp 
service  for  instruction,  there  would  seem  to  be  no  good  reason  why 
the  Government  should  pay  a  quartermaster  general  of  the  State  for 
accounting  for  the  money.  And  another  officer  of  the  militia  ap- 
pointed for  this  duty  in  place  of  the  quartermaster  general  can  stand 
in  no  better  light. 

But  whether  there  is  in  equity  any  good  reason  why  such  an  officer 
should  be  paid  for  such  services  by  the  Government  is  not  so  much 
a  question  for  our  determination  as  is  the  question  of  whether  there 
is  any  authority  for  such  a  payment. 

The  period  for  which  an  officer  of  the  militia  is  entitled  to  pay 
from  the  fund  in  question  could  hardly  be  stated  more  specifically 
than  in  the  above-quoted  law,  which  provides  "  for  the  payment, 
subsistence,  and  transportation  of  such  portion  of  said  organized 
militia  as  shaU  engage  in  actual  -field  or  camp  service  for  instrwc- 
tion^'*  and  that  "  the  officers  and  enlisted  men  of  such  militia  wMle 
so  engaged  shall  be  entitled  to  the  same  pay,"  etc.  The  words 
"  while  so  engaged  "  are  not  to  be  regarded  as  surplusage,  but  rather 
as  of  controlling  significance. 

The  law  makes  no  exception  in  the  case  of  the  officer  designated 
and  appointed  to  disburse  the  funds,  makes  no  provision  for  any  com- 
pensation to  him  for  such  service,  and  hence  it  must  follow  that 
he  is  entitled  to  pay  from  funds  provided  by  the  United  States  only 
while  engaged  in  actual  field  or  camp  service  for  instruction.  Can 
he  be  so  engaged  after  the  force  designated  to  participate  in  such 
field  or  camp  service  has  disbanded  and  after  he  has  returned  to  his 
home? 

It  has  been  conceded  in  all  discussions  of  this  question  that  if  a 
disbursing  officer  did  not  himself  attend  upon  an  encampment  he 
oould  receive  no  pay  for  any  service  he  might  render,  there  or  there- 
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after,  but  contended,  on  the  other  hand,  that  if  he  did  attend  camp 
he  might  then  be  paid  not  only  for  the  time  of  his  attendance  but 
for  time  thereafter  spent  upon  his  accounts,  the  period  of  the  en- 
campment being  theoretically,  in  his  case,  extended  to  that  extent. 
This  concession,  first  stated,  is  an  admission  that  there  can  he  no 
pay  without  camp  service.  The  contention,  stated  secondly,  means, 
in  effect,  that  "  actual  field  or  camp  service  for  instruction  "  may, 
for  a  disbursing  officer,  theoretically  include  a  number  of  days  or 
weeks  in  a  comfortable  office,  mayhap  in  the  statehouse,  or  under 
pleasant  surroundings  at  home,  for  which  he  is  entitled  to  be  paid 
if  also  in  a  pay  status  for  any  part  of  the  actual  period  of  encamp- 
ment. The  two  positions  considered  together  must  lead  to  the  con- 
clusion that  there  is  no  authority  to  pay  for  services  such  as  those 
in  question  except  as  it  is  found  in  a  constructive  extension,  by  the 
accounting  officers  for  pay  purposes,  of  the  period  of  an  encamp- 
ment. Whatever  the  equities  of  the  case  may  seem  to  require,  it 
is  quite  well  settled  that  equity  alone  is  not  a  sufficient  foundation 
for  an  otherwise  unauthorized  construction  of  the  law  by  the  account- 
ing officers  of  the  Government. 

I  see  no  more  reason  for  holding  that  a  disbursing  officer  is  "  en- 
gaged in  actual  field  or  camp  service  for  instruction  "  while  prepar- 
ing and  rendering  his  money  accounts  after  the  close  of  the  encamp- 
ment than  for  holding  the  same  with  respect  to  an  Ordnance  officer,  a 
quartermaster,  or  a  commissary  while  making  property  returns,  etc., 
after  an  encampment,  or  an  adjutant  general  or  other  officer  while 
promulgating  orders  and  otherwise  arranging  for  encampments,  etc. 

The  salaries  paid  by  the  State  to  officers  of  its  militia  (including 
the  officer  designated  to  disburse  the  State's  allotment  of  the  fund 
provided  by  the  United  States)  may  be  adequate  to  compensate  them 
for  all  services  rendered  when  not  participating  in  field  or  camp 
service  for  instruction,  but  be  that  as  it  may,  I  am  of  opinion  that 
the  law  hereinbefore  quoted  does  not  authorize  the  use  of  United 
States  .funds  to  pay  such  disbursing  officer  for  services  rendered  by 
him  in  preparing  his  accounts  after  the  close  of  the  encampment  to 
which  said  accounts  pertain. 

All  decisions  of  this  office  in  conflict  with  the  views  herein  ex- 
pressed are  hereby  overruled. 

However,  it  is  the  praictice  of  this  office,  where  payments  made  were 
authorized  by  decisions  then  in  force,  to  apply  to  them  the  rule  in 
force  at  the  time  they  were  made,  and  make  the  new  rule  effective  for 
the  future  and  not  retroactive.  This  is  necessary  to  the  ends  of 
simple  justice. 

So  far  as  the  present  claim  is  concerned  the  showing  is  not  very 
satisfactory,  but  it  is  plainly  apparent  that  such  services  are  likely 
\o  be  rendered  under  such  circumstances  that  corroborative  statements 
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can  not  be  furnished.  The  statement  made  by  Maj.  Reed  is  specific 
as  to  the  days  occupied  in  the  discharge  of  the  duties  in  question,  and 
I  have  no  reason  to  doubt  the  truth  of  his  statement  or  right  to  guess 
as  to  the  time  reasonably  necessary  for  the  performance  of  the  service. 
Under  the  circumstances  and  in  line  with  former  practice  the 
action  of  the  auditor  will  be  reversed  and  the  amount  in  question, 
$166.67,  allowed  and  a  certificate  of  difference  issued. 


EXPENSE  OP  EXCESS  BAGGAGE  TO  ABXT  OPPICERS  TRAYELIirG  TTHDER 
MILEAGE  STATUS  NOT  CHA&GEABLE  TO  THE  GOYERNXENT. 

Officers  of  the  Army  traveling  under  competent  orders  without  troops  are  not 
entitled  to  reimbursement  for  excess  personal  baggage.  The  Government 
allows  7  cents  per  mile  under  the  act  of  June  12,  1906  (34  Stat.,  246),  and 
no  more.  If  the  officer  incurs  excess  baggage  charges,  he  should  personally 
pay  for  the  same. 

Decision  by  ComptroUer  Downey,  November  28,  1918: 

William  A.  Shunk,  colonel,  Cavalry,  United  States  Army,  applied 
November  24,  1913,  for  a  revision  of  the  action  of  the  Auditor  for 
the  War  Department  in  disallowing  by  settlement  No.  50899,  dated 
November  13,  1913,  appellant's  claim  for  refundment  of  amount 
collected  for  excess  baggage  while  traveling  under  competent  orders 
without  troops  in  a  mileage  status. 

The  act  of  June  12, 1906  (34  Stat.,  246),  provides: 

"  That  hereafter  officers,  active  and  retired,  when  traveling  under 
competent  orders  without  troops  ♦  *  *  shall  be  paid  seven  cents 
per  mile,  and  no  more    *    *    V 

The  orders  under  which  Col.  Shunk  performed  this  travel  were 
issued  August  12,  1913,  by  the  headquarters.  Central  Department, 
Chicago,  as  follows: 

"  Pursuant  to  the  requirements  of  A.  R.  191,  you  will  proceed  at 
the  proper  time  to  Camp  Robinson.  Sparta,  Wisconsin,  for  the 
purpose  of  conducting  the  annual  tactical  inspection  of  Battery  D, 
Fifth  Field  Artillery,  and  upon  completion  of  this  duty  return  to 
these  headquarters.  The  travel  directed  is  necessary  in  tne  military 
service. 

"  By  order  of  Colonel  Shunk : 

"  G.  T.  Patterson,  Adjutant  GerheraiJ*^ 

In  his  disallowance  of  the  item  the  auditor  says : 

"The  law  of  June  12,  1906,  for  mileage  to  officers  provides  that 
hereafter  officers  when  traveling  under  competent  orders  without 
troops  shall  be  paid  seven  cents  per  mile,  and  no  more. 

"  The  Comptroller  in  his  decision  of  September  19,  1913,  held  that 
payments  made  by  disbursing  officers  for  excess  baggage  prior  to  the 
promulgation  of  this  decision,  but  not  later  than  the  24th  of  Sept.) 
1913,  if  otherwise  correct,  shoiild  be  passed  to  their  credit. 
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"As  officer's  bill  was  not  paid  on  or  before  that  date,  he  is  not  en- 
titled to  a  refundment  of  the  amount  collected." 

In  said  decision  of  September  19,  1913  (20  Comp.  Dec.,  182),  it  is 
further  held  that — 

"  The  Government  pays  the  officer  7  cents  a  mile  for  his  travel,  and 
it  is  not  concerned  as  to  how  he  gets  his  transportation,  either  for 
himself  or  for  his  personal  baggage.  His  baggage  which  is  freight, 
however,  the  Government  will  transport  as  heretofore." 

It  is  earnestly  contended  in  this  case  that  as  the  travel  was  per- 
formed before  September  24,  1913,  the  date  to  which,  by  decision  of 
September  19,  1913,- payments  made  by  disbursing  officers  would  be 
passed  to  their  credit  and  the  vouchers  presented  for  payment  before 
that  date,  the  claimant  "  should  not  be  required  to  pay  for  the  negli- 
gence and  inattention  to  business  of  other  people,"  and  appeal  is  made 
to  the  Comptroller  "  upon  considerations  of  equity." 

If  there  was  negligence  of  duty  on  some  one's  part  to  the  damage 
of  claimant  it  is  unfortunate,  and  claimant  is  not  to  be  blamed  for 
expressing  himself  vigorously  on  the  subject,  but  the  circumstances 
do  not  justify  departure  from  the  rule  established  in  this  office. 

In  a  similar  case  (decision  of  Oct.  18,  1913)  determining  a  similar 
question,  it  was  said : 

"  The  direction  in  the  decision  of  the  19th  ultimo  that — 
" '  As  it  appears,  however,  that  payment  for  what  is  termed  "  excess 
baggage  "  has  been  made  under  a  long-continued  practice  of  the  ad- 
ministrative department  sanctioned  by  the  accounting  officers  of  the 
Treasury,  payments  made  by  disbursing  officers  prior  to  the  promul- 
gation of  this  decision,  but  not  later  than  the  24th  instant,  if  other- 
wise correct,  will  be  passed  to  their  official  credit  * — 
was  to  protect  disbursing  officers  of  the  Government  who  had  actually 
made  payments  of  the  character  mentioned  in  the  decision  under  a 
practice  then  obtaining.  It  is  not  believed  that  this  office  would  be 
warranted  in  extending  this  protection  to  the  officers  who  issued  the 
transportation  requests  or  to  the  beneficiaries  of  the  transportation 
requests.  The  omcer  having  the  benefit  of  whatever  request  was 
issued  should,  in  my  opinion,  be  required  by  the  department  to  pay 
for  the  service  rendered  thereunder.  The  Government  has  already 
paid  him  in  the  shape  of  mileage.  He  should  now  be  required  to 
pay  the  bill  of  the  carrier  for  the  service  which  he  received. 

"As  stated  in  the  decision  of  the  19th  ultimo,  there  is  no  warrant 
of  law  for  the  payment  of  these  bills,  nor  is  there  any  appropriation 
available  for  tneir  payment.  This  office  can  not  be  in  tne  position 
of  authorising  a  pavment  to  be  made  which  the  law  does  not  author- 
ize. There  is  a  aiiaference  here  between  authorizing  a  payment  to  be 
made  and  directing  credit  to  a  disbursing  officer  for  a  payment  which 
he  has  already  made  under  decisions  or  a  practice  m  force  at  the 
time  he  makes  the  payment.  The*  latter,  I  think,  is  as  far  as  the 
Comptroller  is  warranted  in  going." 

The  action  of  the  auditor  appears  to  be  in  accord  with  the  law  and 
the  practice  of  this  office  and  is  therefore  affirmed.  Certificate  of  no 
diiferences  will  issue. 
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LEAVE  STATUS  OF  DTJITBSD  SKPLOTESS. 

The  leave  allowed  certain  employees  of  the  Government  by  the  act  of  February 
1,  1901  (31  Stat.,  746),  accrues  during  the  period  such  an  employee  is  dis- 
abled and  receiving  pay  under  the  act  of  May  30,  1008  (35  Stat.,  586),  the 
same  as  If  he  worlced. 

Decision  by  Comptroller  Downey,  December  1,  1918: 

Joseph  W.  Lewis,  molder,  United  States  Navy  Yard,  Philadelphia, 
Pa.,  applied  October  24,  1913,  for  a  revision  of  settlement  by  the 
Auditor  for  the  Navy  Department,  No.  122231,  dated  October  11, 
1913,  whereby  he  was  disallowed  his  claim  for  one  day's  pay  de- 
ducted from  leave  with  pay.  The  auditor  states  the  disallowance  as 
follows : 

"  Claimant  received  14  days'  leave  with  pay  during  his  last  service 
year.  One  day's  leave  was  deducted  on  accoimt  of  absence  on  ac- 
count of  injuiy.  It  is  considered  that  the  Comptroller's  decision  of 
May  2,  1903  (9  Comp.  Dec,  606),  covers  this  case." 

The  act  of  February  1,  1901  (31  Stat,  746),  granting  leaves  with 
pay  to  certain  per  diem  employees  of  the  Government  is  as  follows: 

"  That  each  and  every  employee  of  the  navy  yards,  gun  factories, 
naval  stations,  and  arsenals  of  the  United  States  Government  be, 
and  is  hereby,  granted  fifteen  working  days'  leave  of  absence  each 
year  Avithout  forfeiture  of  pay  during  such  leave :  Provided^  That  it 
siiall  be  lawful  to  allow  pro  rata  leave  only  to  those  serving  twelve 
consecutive  months  or  more :  And  provided  further.  That  in  all  cases 
the  heads  of  divisions  shall  have  aiscretion  as  to  tne  time  when  the 
leave  can  best  be  allowed  without  detriment  to  the  service,  and  that 
absence  on  account  of  sickness  shall  be  deducted  from  the  leave 
her»by  granted." 

The  decision  of  May  4, 1903  (9  Comp.  Dec.,  606),  was  a  construc- 
tion of  the  law  by  this  office,  and  it  was  held  that  the  pro  rata  leave 
was  dependent  upon  service.  This  decision  was  long  before  the  en- 
actment of  the  disability  pay  act,  and  therefore  that  act  was  not  in 
contemplation  in  construing  the  leave  law.  It  was,  however,  held 
by  my  predecessor,  by  decision  of  January  30,  1913  (64  MS.  Comp. 
Dec,  594),  that  the  leave  allowed  by  the  act  of  February  1,  1901, 
does  not  accumulate  while  the  employee  is  absent  and  receiving  com- 
pensation under  the  disability  act. 

The  appellant's  case  is  this:  His  service  year  in  which  the  claim 
for  leave  is  made  (which  was  not  his  first  year  of  service),  began 
May  20,  1912.  He  was  granted  four  days'  leave  without  pay^  August 
19  to  22;  was  absent  two  and  a  half  days  without  leave;  was  dis- 
abled from  injury  received  September  6  for  24  days,  receiving  pay 
during  that  period  under  the  act  of  May  30,  1908  (35  Stat,  556) ; 
and  was  given  14  days'  leave  with  pay,  one  day  of  the  full  allowance 
being  deducted  on  account  of  absence  from  service  by  reason  of  the 
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disability  resulting  from  the  injury.    The  act  of  May  30,  1908  (35 
Stat,  556),  is  in  part  as  follows: 

"  That  when,  on  or  after  Auffust  first,  nineteen  hundred  and  eighty 
any  person  employed  by  the  United  States  as  an  artisan  or  laborer 
in  any  of  its  manufacturing  establishments,  arsenals,  or  navy  yards, 
or  in  the  construction  of  river  and  harbor  or  fortification  work^  or  in 
hazardous  employment  on  construction  work  in  the  reclamation  of 
arid  lands  or  the  management  and  control  of  the  same,  or  in  hazard- 
ous employment  under  the  Isthmian  Canal  Commission,  is  injured  in 
the  course  of  such  employment,  such  employee  shall  be  entitled  to 
receive  for  one  year  thereafter,  unless  such  employee,  in  the  opinion 
of  the  Secretary  of  Commerce  and  Labor,  be  sooner  able  to  resume 
work,  the  same  pay  as  if  he  continued  to  be  employed,  *  *  * : 
Provided^  That  no  compensation  shall  be  paid  under  this  act  where 
the  injury  is  due  to  the  negligence  or  misconduct  of  the  employee  in- 
jured, nor  unless  said  injury  shall  continue  for  more  than  fifteen 
days.    *    *    *" 

This  is  a  provision  that  an  employee  of  the  Government  engaged 
in  more  or  less  hazardous  service  who  is  injured  without  fault  on  his 
part  and  disability  results  so  that  he  can  not  work  shall  receive  pay 
"  as  if  continued  to  be  employed."  It  seems  to  me  that  the  intent  of 
the  law  is  to  treat  such  employee  just  as  if  he  continued  to  serve; 
that  is,  as  if  in  a  service  status,  a  status  in  which  leave  accrues.  It 
is  a  beneficial  statute,  as  is  the  leave  law,  and,  by  a  well-recognized 
rule  as  to  such  laws,  each  should  receive  a  liberal  construction.  To 
hold  that  leave  does  not  accrue  during  the  disability  when  he  is 
treated  as  to  pay  the  same  as  if  serving  can  not  be  considered  a 
liberal  construction. 

While  the  particular  question  in  this  case  was  not  under  considera- 
tion in  my  decision  of  June  6,  1913  (19  Comp.  Dec.,  787),  in  which 
the  construction  of  these  statutes  was  involved,  it  was  said : 

"  The  act  clearly  contemplates  that  no  deduction  and  nothing  detri- 
mental shall  result  to  the  employee  from  its  provisions.     ♦     *    ♦ 

"  The  act  of  1908  puts  the  employee  outside  the  status  contemplated 
by  the  act  of  1901,  and  the  fact  that  the  employee  has  been  absent  on 
account  of  injuries  under  the  act  of  1908  has  no  bearing  on  the  leave 
to  be  granted  the  employee  under  the  act  of  1901,   *    *     " 

I  can  not  agree  with  the  decision  of  January  30,  1913,  supra^ 
holding  that  leaves  do  not  accumulate  while  the  employee  is  absent 
from  work  and  receiving  disability  pay,  but  I  am  of  opinion  that  the 
appellant  might  legally  have  been  granted  his  full  15  days'  leave  for 
his  last  service  year. 

The  leave  act  of  February  1,  1901,  does  not  provide  pay  for  leave 
but  le(we  with  paj/j  and  if  the  leave  is  not  actually  granted  the  em- 
ployee is  not  entitled  to  leave  pay.  It  was  held,  however,  in  12 
Comp.  Dec,  398,  that  "  for  so  much  time  as  they  worked  when  en- 
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titled  to  leave  of  absence  without  forfeiture  of  pay  in  the  latter  part 
of  the  year  they  may  be  paid  for  an  equal  amount  of  time  they  were 
absent  by  permission  without  pay  in  the  early  part  of  the  year." 

In  accordance  with  this  holding  the  appellant  will  now  be  allowed 
pay  for  one  of  the  four  days  he  was  absent  by  permission  in  August 
His  j)ay  was  at  the  rate  of  $3.52  per  day. 


PAT  FOE  QOOD-CONDXrCT  MEDAL. 

An  enlisted  man  of  the  Navy  is  entitled  to  be  credited  with  pay  for  a  good- 
conduct  medal  granted  to  him  for  service  in  the  Marine  Oorpa 

Comptroller  Downey  to  the  Secretary  of  the  Navy,  December  2,  1918: 

By  indorsement  of  November  24,  1913,  on  letter  of  Pay  Officer 
E.  H.  Douglass,  United  States  Navy,  of  receiving  ship,  San  Fran- 
cisco, CaL,  of  November  11, 1913,  you  ask  whether  a  holder  of  a  good- 
conduct  medal  for  service  in  the  Marine  Corps  is  entitled  to  be 
credited  with  pay  for  the  medal  on  enlistment  in  the  Navy. 

Enlisted  men  of  the  Marine  Corps  do  not  receive  pay  for  good- 
conduct  medals  by  the  general  assimilation  of  their  pay  to  that  of 
enlisted  men  of  the  Army,  no  similar  pay  being  authorized  for  en- 
listed men  of  the  Army,  but  are  assimilated  for  purposes  of  such  pay 
with  enlisted  men  of  the  Navy,  as  hereafter  shown. 

Enlisted  men  of  the  Navy  were  granted  pay  for  good-conduct 
medals  by  Executive  order  of  September  4,  1902,  as  follows: 

"  Every  enlisted  man  of  the  Navy  shall  receive  seventy-five  cents 
per  month,  in  addition  to  the  pay  of  his  rating,  for  each  good-conduct 
medal,  pin,  or  bar  which  he  may  heretofore  have  been  or  shall  here- 
after be  awarded."    (See  G.  O.,  Navy  Dept.,  No.  108,  Sept.  11, 1902.) 

This  pay  is  permanent  in  character  and  was  increased  10  per  cent 
by  the  act  of  May  13,  1908  (35  Stat.,  128),  increasing  the  "pay  "  of 
all  enlisted  men  of  the  Navy  to  that  extent,  the  present  monthly  rate 
being  82^  cents  (38  Ms.  Comp.  Dec,  397,  Aug.  3, 1906;  id.,  1108,  Sept. 
29, 1906 ;  52  id.,  493,  Jan.  29, 1910;  14  Comp.  Dec.,  829) .  It  is  granted 
in  recognition  of  good  behavior  and  faithful  service.  (Par.  3,  art 
4172,  Navy  Regulations,  1913.) 

Enlisted  men  of  the  Marine  Corps  did  not  receive  this  pay  prior  to 
July  1,  1904.  In  the  naval  appropriation  act  of  1906,  under  "  Pay- 
Marine  Corps,"  there  was  inserted  this  provision : 

"  Pay  of  noncommissioned  officers,  musicians,  and  privates,  as  pre- 
scribed by  law  *  *  *  including  additional  compensation  for  en- 
listed men  of  the  Marine  Corps  regularly  detailed  as  gun  pointers, 
messmen,  signalmen,  or  holding  good-conduct  medals,  pins,  or 
bars    *    *    V    (Act  of  Apr.  27, 1904,  33  Stat,  347.) 
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A  similar  provision  for  additional  compensation  to  enlisted  men  of 
Marine  Corps  who  are  holders  of  good-conduct  medals  appears  in 
each  subsequent  naval  appropriation  act.  (See  current  act  of  Mar.  4, 
1913,  37  Stat.,  908.) 

Following  this  provision  in  the  act  for  1905  the  President,  June  28, 
1904,  issued  this  order : 

"  From  and  including  Julv  1,  1904,  all  enlisted  men  of  the  United 
States  Marine  Corps  detailed  as  gun  pointers,  messmen,  or  signalmen, 
or  holding  good-conduct  medals,  pins,  or  bars,  shall  receive  the  same 
extra  compensation  in  addition  to  their  monthly  pay  as  is  now  or  may 
hereafter  De  allowed  enlisted  men  of  the  Navy."  (See  also  par.  15, 
art.  1134,  Navy  Regulations,  1909 ;  par.  11,  art.  4442,  Navy  Regula- 
tions, 1913.) 

Under  these  annual  appropriations.  Executive  order,  and  regula- 
tions enlisted  men  of  the  Marine  Corps  receive  the  same  additional 
pay  for  good-conduct  medals  as  enlisted  men  of  the  Navy.  (16  Comp. 
Dec.,  456.) 

An  enlisted  man  of  the  Navy  reenlisting  in  the  Navy  receives,  in 
addition  to  his  rating  pay,  82^  cents  per  month  for  each  good-conduct 
medal,  pin,  or  bar  awarded  to  him  during  previous  naval  service,  and 
an  enlisted  man  of  the  Marine  Corps  reenlisting  in  the  Marine  Corps 
receives  the  same  additional  pay  for  each  good-conduct  medal,  pin, 
or  bar  awarded  to  him  during  previous  service  in  the  Marine  Corps. 

The  pay  of  enlisted  men  of  the  Marine  Corps  and  of  the  Navy  for 
good-conduct  medals  being  thus  assimilated,  and  it  appearing  that 
the  purpose  for  which  it  was  granted  is  as  well  subserved  when  the 
man  seeking  reenlistment  was  awarded  the  medal  in  the  one  branch 
of  the  service  as  in  the  other,  it  is  concluded  that  men  enlisting  in  the 
Navy  may  be  credited  with  pay  for  good-conduct  medals  awarded 
to  them  while  serving  in  the  Marine  Corps. 

See  iH  this  connection  analogous  question  of  credit  for  service  in 
Army  to  men  enlisting  in  Marine  Corps.  ( Walton  v.  Umted  States^ 
31  C.  Cls.,  196;  5  Comp.  Dec,  366;  7  id.,  193;  12  id.,  632;  49  MS. 
Comp.  Dec.,  1621,  June  28,  1909.) 

Your  question  is  therefore  answered  in  the  afcmative. 


HOHOEABLE  DISCHAEGE  GEATTTITT  PAT. 

The  first  enlistment  of  a  seaman  in  the  Navy  was  extended  one  year,  and  during 
extension  his  rating  was  changed  to  gimner's  mate,  third  class ;  at  expira- 
tion of  enlistment  as  extended  he  was  honorably  discharged  and  reenllsted 
in  the  Navy  within  four  months :  Heldj  that  on  reenlistment  he  is  entitled 
to  four  months'  honorable  discharge  gratuity  pay  computed  at  rate  he  was 
receiving  at  discharge,  which  Included  his  rating  pay  as  a  gunner's  mate, 
third  class,  citizenship  reenlistment  pay  and  continuous  service  pay,  and 
10  per  cent  Increase  on  said  total  pay. 
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Comptroller  Downey  to  Payniatter  T.  8.  OTioary,  XTnlted  States  Navy,  December  8, 
1913: 

By  your  communication  of  the  17th  ultimo,  referred  by  Secretary 
of  the  Navy  on  22d  ultimo,  you  ask  to  be  advised  as  to  the  correct  rate 
of  pay  to  be  used  as  basis  for  computing  honorable  discharge  gratuity 
to  Joseph  B.  Ebbitt,  gunner's  mate,  third  class,  United  States  Navy, 
on  reenlistment  in  the  Navy  November  5,  1913. 

The  facts  are  understood  to  be  as  follows: 

Joseph  B.  Ebbitt  was  bom  at  Newport,  R.  I.  He  first  enlisted 
September  28, 1908,  in  the  Navy  for  four  years,  and  would  have  been 
honorably  discharged  therefrom  on  September  27,  1912,  by  reason  of 
expiration  of  enlistment,  in  rating  of  seaman,  with  monthly  pay  of 
$26.40  had  said  enlistment  not  on  that  date  been  extended  one  year, 
or  to  and  including  September  27,  1913.  On  said  date  he  was  hon- 
orably discharged  from  said  enlistment  as  extended.  He  reenlisted 
November  5,  1913,  for  four  years,  and  is  now  serving  in  said  enlist- 
ment in  rating  of  gunner's  mate,  third  class. 

During  the  extension  period  he  was  paid  continuous  service  certifi- 
cate pay,  $1.36  per  month,  and  citizenship  reenlistment  pay  (G.  O.  34, 
Nov.  28,  1906),  $5  per  month,  and  rated  gunner's  mate,  third  class, 
his  monthly  rate  of  pay  on  September  27,  1913,  date  of  discharge 
from  enlistment  as  extended,  being  $40  per  month. 

His  reenlistment  having  been  within  four  months  from  date  of 
honorable  discharge  from  his  preceding  enlistment,  you  ask  whether 
he  is  entitled  on  reenlistment  to  four  months'  honorable  discharge 
gratuity  pay  computed  at  $26.40  per  month,  rate  of  pay  he  was  re- 
ceiving on  September  27,  1912,  date  on  which  he  would  have  been 
honorably  discharged  had  his  enlistment  not  been  extended,  or  at  $40 
per  month,  rate  he  was  receiving  on  September  27,  1913,  date  of 
actual  honorable  discharge  from  enlistment  as  extended. 

The  act  authorizing  the  extension  of  enlistments  and  defining  the 
rights  of  enlisted  men  thereimder  is  the  act  of  August  22,  1912  (37 
Stat.,  330,  331),  which  provides: 

"That  the  term  of  enlistment  of  all  enlisted  men  of  the  United 
States  Navy  other  than  those  who  are  enlisted  during  minority  shall 
be  four  years. 

"  That  the  term  of  enlistment  of  any  enlisted  man  in  the  Navy  may, 
by  his  voluntary  written  agreement,  under  such  regulations  as  may 
be  prescribed  by  the  Secretary  of  the  Navy  with  the  approval  of  the 
President,  be  extended  for  a  period  of  either  one,  two,  tnree,  or  four 
full  years  from  the  date  of  expiration  of  the  then  existing  four-year 
term  of  enlistment,  and  subsequent  to  said  date  such  enlisted  men  as 
extend  the  term  of  enlistment  as  authorized  in  this  section  shall  be 
entitled  to  and  shall  receive  the  same  pay  and  allowances  in  all  re- 
spects as  though  regularly  discharged  and  reenlisted  immediately 
upon  expiration  of  their  term  of  enlistment,  and  such  extension  shall 
not  operate  to  deprive  them  upon  discharge  at  the  termination  thereof 
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of  any  right,  privilege,  or  benefit  to  which  they  would  be  entitled  at 
the  expiration  of  a  four-year  term  of  enlistment 

"That  section  fifteen  hundred  and  seventy-three  of  the  Revised 
Statutes  of  the  United  States,  as  amended  by  section  sixteen  of  an 
act  entitled  *An  act  to  reorganize  and  increase  the  efficiency  of  the 
personnel  of  the  Navy  and  Marine  Corps  of  the  United  States,'  ap- 
proved March  third,  eighteen  hundred  and  ninety-nine,  be,  and  the 
same  is  hereby,  amended  to  read  as  follows :  '  If  any  enlisted  man  or 
apprentice,  being  honorably  discharged,  shall  reenlist  for  four  years 
within  four  months  thereafter,  he  shall,  on  presenting  his  honorable 
discharge  or  on  accounting  in  a  satisfactory  manner  for  its  loss,  be 
entitled  to  a  gratuity  of  tour  months'  pay  equal  in  amount  to  that 
which  he  would  have  received  if  he  had  been  employed  in  actual 
service:  Provided^  That  any  enlisted  man  in  the  Navy  whose  term 
of  enlistment  has  been  extended  for  an  aggregate  of  four  years  shall, 
after  the  expiration  of  the  preceding  four-year  term  of  enlistment 
upon  which  the  extension  is  made  and  if  otherwise  entitled  to  an 
honorable  discharge,  be  paid  the  gratuity  above  provided:  And  pro- 
vided, That  any  man  who  has  received  an  honorable  discharge  from 
his  last  term  of  enlistment,  or  who  has  received  a  recommendation 
for  reenlistment,  upon  the  expiration  of  his  last  term  of  enlistment, 
who  reenlists  for  a  term  of  four  years  within  four  months  from  the 
date  of  his  discharge,  shall  receive  an  increase  of  $1.36  per  month  to 
the  pB,j  prescribed  for  the  rating  in  which  he  serves  for  each  suc- 
cessive reenlistment:  And  provided  further j  That  an  extension  of 
the  period  of  enlistment  as  hereinbefore  authorized,  aggregating  four 
years,  shall  be  held  and  considered  as  equivalent  to  continuous  service 
with  respect  to  all  rights,  privileges,  and  benefits  granted  for  such 
service  pursuant  to  law.' 

"  *  *  *  Provided,  That  nothing  in  this  act  shall  be  held  to  re- 
duce or  increase  the  pay  and  allowances  of  enlisted  men  of  the  Navy 
now  authorized  pursuant  to  law." 

This  statute  does  not  authorize  the  payment  of  the  four  months' 
honorable  discharge  gratuity  pay  on  an  extension  of  an  enlistment 
unless  the  extension  be  for  four  years,  the  equivalent  of  a  reenlist- 
ment   (63  MS.  Comp.  Dec,  136,  Oct.  11, 1912.) 

It  preserves,  however,  to  enlisted  men  on  discharge  from  enlist- 
ments extended  for  the  lesser  terms  of  one,  two,  and  three  years, 
"  any  right,  privilege,  or  benefit  to  which  they  would  be  entitled  at 
the  expiration  of  a  four-year  term  of  enlistment,"  including  the  right 
theretofore  existing  on  honorable  discharge  from  a  four-year  enlist- 
ment to  payment  of  four  months'  honorable  discharge  gratuity  pay 
in  the  event  of  reenlistment  within  four  months,  "  equal  in  amount  to 
that  which  he  would  have  received  if  he  had  been  employed  in  actual 
Service."  (Sec,  1573,  R.  S.,  as  amended  by  sec.  16  of  the  act  of  Mar. 
3, 1899,  30  Stat,  1008.) 

Had  Gunner's  Mate  Ebbitt  actually  served  during  interim  between 
discharge  and  reenlistment,  it  is  presumed  that  he  would  have  con- 
tinued to  receive  the  rate  of  pay  he  was  receiving  at  date  of  dis- 
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charge,  $40  per  month,  no  change  in  the  pay  of  enlisted  men  having 
occurred  in  the  meantime.    (See  17  Comp.  Dec.,  356.) 

Said  $40  per  month  is  composed  of  $30  per  month,  the  rating  pay 
to  which  he  was  entitled  as  a  gunner's  mate,  third  class,  $1.36  per 
month,  continuous  service  certificate  pay,  and  $5  per  month,  citizwi- 
ship  reenlistment  pay,  the  right  to  the  monthly  payment  of  which 
he  acquired  under  the  act  of  August  22,  1912,  on  extension  of  enlist- 
ment, together  with  10  per  cent  additional  of  said  total  pay  (act  of 
May  13,  1908,  35  Stat.,  128),  $3.64  per  month.  (See  63  MS.  Comp. 
Dec.,  136,  Oct.  11, 1912;  19  Comp.  Dec.,  542.) 

You  are  advised  that  the  correct  rate  of  pay  for  the  computation 
of  the  four  months'  honorable  discharge  gratuity  to  which  Gunner's 
Mate  Ebbitt  is  entitled  on  reenlistment  is  $40  per  month. 


T&AHSPOETATION  CHAEGES  ON  FEEIGHT— HO  PEOVISIOK  EOB  THEOXrGH 

EOITTE  OE  EATE. 

Wbere  the  designated  routing  of  a  shipment  is  insufficient  to  effect  the  final 
delivery  to  the  consignee  and  no  through  rate  is  applicable  to  said  destina> 
tion  the  proper  additional  charges  for  forwarding  to  the  final  destination 
should  be  allowed. 

Decision  by  Comptroller  Downey  December  3,  1913: 

The  Galveston,  Harrisburg  &  San  Antonio  Railway  Co.  applied 
October  25,  1913,  for  a  revision  of  the  action  of  the  Auditor  for  the 
War  Department  in  disallowing  $440.58  by  settlement  No.  19087, 
dated  June  19,  1913. 

The  company  claimed  $2,217.43  for  the  transportation  in  July  and 
August,  1912,  of  1,750,410  pounds  (23  carloads)  of  coal  from  Den- 
ning, Ark.,  to  Fort  Sam  Houston,  Tex.  The  auditor  allowed  for 
the  service  $1,776.85  and  disallowed  the  difference. 

Fort  Sam  Houston  is  not  a  railroad  station,  but  is  located  about 
2  miles  from  the  station  of  San  Antonio,  Tex.,  on  a  spur  of  the  Gal- 
veston, Harrisburg  &  San  Antonio  Railway. 

The  rate  on  coal  from  Denning,  Ark.,  to  San  Antonio,  Tex.,  at 
the  time  of  this  service  was  $2.85  per  ton,  with  routing  by  "Tex- 
arkana,  T.  &  P.  and  Longview  Jet.,  Tex."  (See  S.,  W.  Tariff  No. 
19-A,  I.  C.  C,  848.)  This  routing  indicates  that  the  International 
&  Great  Northern  Railway  would  furnish  the  transportation  into 
San  Antonio  and  conforms  to  the  routing  specified  on  the  Govern- 
ment bills  of  lading  (Little  Rock,  Texarkana,  and  International  & 
Great  Northern).  The  tariff  naming  the  said  rate  of  $2.85  provides 
that  the  rates  to  San  Antonio,  Tex.,  via  International  &  Great 
Northern  Railway  will  not  apply  on  freight  when  destined  to  Fort 
Sam  Houston  or  Government  Hill,  San  Antonio,  Tex. 
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Accordingly  the  auditor  allowed  the  said  tariff  rate  of  $2.85  per  ton 
for  the  service  from  Denning  to  San  Antonio  and  an  additional 
allowance  of  $5  per  car  as  a  switching  charge  for  the  service  from 
the  tracks  of  the  International  &  Great  Northern  Railway  at  San 
Antonio  to  the  spur  tracks  of  the  Galveston,  Harrisburg  &  San 
Antonio  Railway  at  Fort  Sam  Houston. 

The  company's  claim  for  the  service  is  based  on  a  gross  through 
rate  of  $4.09  per  ton  made  on  a  combination  of  local  rates  of  $1.60 
and  $2.49  over  Texarkana.  The  rate  of  $2.49  per  ton  from  Tex- 
arkana  to  San  Antonio  applies  over  the  Galveston,  Harrisburg  & 
San  Antonio  Railway,  and  when  service  is  so  rendered  into  San 
Antonio  there  is  no  additional  charge  for  placing  the  cars  on  the 
spur  track  at  Fort  Sam  Houston. 

The  bills  of  lading  for  these  shipments  specified  routing  by  the 
International  &  Great  Northern  Railway  and  delivery  at  Fort  Sam 
Houston.  As  the  International  &  Great  Northern  Railway  has  no 
tracks  to  Fort  Sam  Houston  it  became  necessary  for  the  cars  to  be 
switched  to  the  tracks  of  the  Galveston,  Harrisburg  &  San  Antonio 
Railway  in  order  to  effect  the  delivery  contemplated  by  the  bill  of 
lading.  As  the  through  rate  of  $2.86  per  ton  did  not  include  said 
delivery  it  is  necessary  to  allow  the  proper  charges  for  the  said 
service. 

The  Railroad  Commission  of  Texas  in  a  letter  dated  November  18, 
1913,  signed  by  William  D.  Williams,  commissioner,  stated  that  the 
track  at  Fort  Sam  Houston  is  a  team  or  public-delivery  track,  and  the 
transaction,  so  far  as  the  Galveston,  Harrisburg  &  San  Antonio  is 
concerned,  is  a  switching  proposition. 

The  rate  for  switching  on  interstate  traffic  is  $2.50  per  car,  as  per 
item  No.  2,  section  1,  of  the  local  tariff  No.  84-E,  I.  C.  C.  731,  effective 
when  the  service  was  rendered,  and  appears  to  be  the  correct  allow- 
ance on  this  business  instead  of  $5  per  car  allowed  by  the  auditor, 
which  is  the  authorized  rate  for  a  local  shipment  originating  and 
terminating  in  the  same  city. 

The  auditor  has  therefore  allowed  $2.50  per  car  in  excess  of  the 
correct  allowance,  which  for  23  cars  equals  $57.50.  The  sum  of 
$57.50  will  therefore  be  certified  to  the  auditor  for  disallowance. 


THE  SALE  OF  A  TOWN  SITE  7E0K  LAHDS  WITHDRAWN  FECK  PUBLIC 
ENTET  AITTHOEIZED  BT  THE  ACTS  OF  APEIL  16  AND  JTTNE  27,  1906  (34 
STAT.,  116  AND  520),  IS  A  SALE  OF  PUBLIC  LANDS. 

It  Is  not  the  intent  of  Congress  by  the  acts  supra  to  take  away  the  right  of  the 
State  of  Idaho  to  the  5  per  cent  of  the  net  proceeds  of  sale  from  public  lands 
for  the  support  of  the  common  schools  of  the  State  lying  within  said  State. 
If,  however,  the  whole  proceeds  of  said  sales  have  been  covered  Into  the 
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"  reclamation  fund  "  and  the  5  per  cent  paid  to  the  State  out  of  the  perma- 
nent indefinite  appropriation  therefor,   the   reclamation   fund  should  be 
charged  therewith. 
Decision  by  Comptroller  Downey,  December  4,  1918: 

The  Auditor  for  the  Interior  Department  has  submitted  for  ap- 
proval, disapproval,  or  modification  his  decision  of  November  29, 
1913,  as  follows: 

"  It  was  provided  by  section  1  of  the  act  of  June  17, 1902  (32  Stat., 
388)— 

" '  That  all  moneys  received  fropi  the  sale  and  disposal  of  public 
lands  in  Arizona,  California,  Colorado,  Idaho,  Kansas,  Montana, 
Nebraska,  Nevada,  New  Mexico,  North  Dakota,  Oklahoma,  Oregon, 
South  Dakota,  Utah,  Washington,  and  Wyoming,  beginning  with 
the  fiscal  year  ending  June  thirtieth,  nineteen  hundred  and  one,  in- 
cluding the  surplus  of  fees  and  commissions  in  excess  of  allowances 
to  registers  and  receivers,  and  excepting  the  five  per  centum  of  the 
proceeds  of  the  sales  of  public  lands  in  the  above  States  set  aside  by 
law  for  educational  and  other  purposes,  shall  be,  and  the  same  are 
hereby,  reserved,  set  aside,  and  appropriated  as  a  special  fund  in  the 
Treasury  to  be  known  as  the  '  reclamation  fund,'  to  be  used  in  the 
examination  and  survey  for  and  the  construction  and  maintenance  of 
irrigation  works  for  the  storage,  diversion,  and  development  of  waters 
for  the  reclamation  of  arid  and  semiarid  lands  in  the  said  States  and 
Territories    *     *     *.' 

"  The  following  provision  is  found  in  section  7  of  the  act  of  July 
3, 1890  (26  Stat,  216) ,  admitting  unto  the  Union  and  declaring  Idaho 
to  be  a  State  of  the  United  Stat^  of  America : 

" '  That  five  per  centum  of  the  proceeds  of  the  sales  of  public  lands 
lying  within  said  State  which  shall  be  sold  by  the  United  States  subse- 
quent to  the  admission  of  said  State  into  the  Union,  after  deducting 
all  the  expenses  incident  to  the  same,  shall  be  paid  to  the  said  State, 
to  be  used  as  a  permanent  fund,  the  interest  of  which  only  shall  be 
expended  for  the  support  of  the  common  schools  within  said  State.' 

"  The  same  provision  was  made  in  the  acts  providing  for  the  admis- 
sion of  many  other  States  into  the  Union. 

"  The  Secretary  of  the  Interior  was  authorized  by  the  acts  of  April 
16  and  June  27,  1906  (34  Stat,  116  and  520),  *to  withdraw  from 
public  entry  any  lands  needed  for  town  site  purposes  in  connection 
with  irrigation  projects  iinder  the  reclamation  act  *  *  *  and  sur- 
vey and  subdivide  the  same  into  town  lots.'  Providing  further  that 
'  the  lots  so  surveyed  *  *  *  shall  be  sold  *  *  *  at  public 
auction  to  the  highest  bidder,  from  time  to  time,  for  cash,'  and  that 
*  reclamation  funds  may  be  used  to  defraj^  the  necessary  expenses  of 
appraisement  and  sale,  and  the  proceeds  of  such  sales  shall  be  cov- 
ered into  the  reclamation  fund.' 

"  It  was  further  provided  by  section  3  of  the  later  act : 

" '  That  any  town-site  heretofore  set  apart  or  established  by  procla- 
mation of  the  President  *  *  *  within  or  in  the  vicinity  of  any 
reclamation  project  may  be  appraised  and  disposed  of  in  accordance 
with  the  provisions  of  the  act  of  April  sixteenth,  nineteen  hundred 
and  six  *  *  *  and  all  necessary  expenses  incurred  in  the  ap- 
praisal and  sale  of  lands  embraced  within  any  such  town  site  shall  be 
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paid  from  the  reclamation  fund,  and  the  proceeds  of  the  sales  of  such 
lands  shall  be  covered  into  the  reclamation  fund.' 

"And  by  section  4 : 

M  &4i  4t  «  That  the  limitation  on  the  size  of  town  sites  contained 
in  the  act  of  April  sixteenth^  nineteen  hundred  and  six,  ♦  *  ♦ 
shall  not  apply  to  the  town  sites  named  in  this  section;  and  when- 
ever, in  the  opinion  of  the  Secretary  of  the  Interior,  it  shall  be  ad- 
visable for  the  public  interest,  he  may  withdraw  and  dispose  of  town 
sites  in  excess  of  one  hundred  and  sixty  acres  *  ♦  *  and  reclama- 
tion funds  shall  be  available  for  the  payment  of  all  expenses  incurred 
in  executing  the  provisions  of  this  act,  and  the  aforesaid  act  of  April 
sixteenth,  nineteen  hundred  and  six,  and  the  proceeds  of  all  sales  of 
town  sites  shall  be  covered  into  the  reclamation  fund.' 

"  In  harmony  with  the  views  of  the  Commissioner  of  the  General 
Land  Office  it  is  held  here  that  the  sale  of  these  town-site  lots  were 
sales  of  public  lands,  and  that  it  was  not  intended  by  the  require- 
ments in  the  acts  just  cited  that  the  proceeds  of  such  sales  shall  be 
covered  into  the  reclamation  fund  to  repudiate  the  Government's 
obligation  to  the  States  for  5  per  cent  of  such  proceeds.  The  claims 
of  the  State  of  Idaho  and  other  States  for  5  per  cent  of  the  proceeds 
of  the  sales  of  these  town-site  lots  have,  accordingly,  been  approved 
and  allowed. 

"  The  <][uestion,  to  which  my  attention  has  just  been  called,  arises 
in  the  adjustment  of  the  account  of  the  United  States  with  the  recla- 
mation fund  under  the  act  of  June  17, 1902,  for  the  proceeds  of  sales 
of  land  in  Idaho  for  the  quarter  ended  June  30,  1913,  it  being  now 
contended  that  the  5  per  cent  allowed  the  State  on  the  proceeds  of 
sales  of  these  town-site  lots  should  be  deducted  in  computing  the 
amount  due  the  reclamation  fund. 

"  I  am  informed  that  this  has  not  been  the  practice  here  in  the 
adjustment  of  these  accounts ;  that  while  5  per  cent  of  the  net  pro- 
ceeds of  the  sales  of  these  town-site  lots  has  been  paid  to  the  State 
it  has  not  been  charged  to  the  reclamation  fund.  The  5  per  cent  of 
the  proceeds  of  the  sales  of  all  other  public  lands  is  deducted  in  com- 
puting the  amount  due  the  reclamation  fund.  It  seems  to  have  been 
concluded  that  while  the  several  specific  requirements  in  the  acts  of 
April  16  and  June  27,  1906,  that  the  proceeds  of  sales  of  town  sites 
be  covered  into  the  reclamation  fund,  could  not  defeat  the  right  of 
the  State,  they  constituted  an  appropriation  of  the  full  gum  oi  such 
proceeds  to  the  reclamation  fund,  leaving  the  Government's  obliga- 
tion to  the  State  to  be  paid  out  of  other  moneys.  The  result  is  that 
there  has  been  carried  out  of  the  general  revenues  of  the  Govern- 
ment to  the  credit  of  the  reclamation  fund  a  sum  equivalent  to  5  per 
cent  of  the  net  proceeds  of  the  sales  of  town  sites  in  excess  of  the 
amounts  appropriated,  in  my  judgment,  for  such  purpose. 

"  To  find  that  it  was  intenaed,  by  the  requirements  that  the  pro- 
ceeds of  these  sales  be  covered  into  the  reclamation  fund,  to  ex- 
tinguish the  right  of  the  State  of  Idaho  to  any  part  of  the  5  per 
cent  of  the  net  proceeds  of  sales  of  public  lands  lying  within  the 
State,  we  must  impute  to  the  Congress  a  purpose  to  repudiate  an 
obligation  arising  under  a  compact  for  which  the  faith  and  credit 
of  the  Nation  had  been  solemiiy  pledged.  It  was  not  within  the 
power,  and  no  sufficient  justification  exist,  for  the  conclusion  that  it 
was  the  purpose  of  the  Congress  to  repudiate  such  obligation. 
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'^  I,  therefore,  decide  that  the  requirements  in  the  acts  cited  that 
the  proceeds  of  the  sales  of  town  sites  be  covered  into  the  reclamation 
fund  mean  the  unpledged  96  per  cent  of  such  proceeds.  And  where 
the  whole  amount  is  so  covered  and  5  per  cent  is  paid  or  is  to  be 
paid  to  the  State  out  of  the  permanent  indefinite  appropriation 
therefor  the  reclamation  fund  must  be  charged  therewith  in  the  ad- 
justment of  the  account  in  this  office." 

The  auditor's  decision  holding,  in  substance,  that  there  is  nothing 
in  the  acts  of  Congress  of  April  16  and  June  27,  1906  (34  Stat.,  116 
and  520),  which  indicates  a  purpose  on  the  part  of  Congress  to  ex- 
tinguish the  right  of  the  State  of  Idaho  to  any  part  of  the  5  per 
cent  of  the  net  proceeds  of  sales  of  public  lands  lying  within  the 
States,  is  approved ;  also  the  conclusion  that  where  the  whole  pro- 
ceeds of  sale  are  covered  into  the  reclamation  fund  and  the  5  per 
cent  paid  to  the  State  out  of  the  permanent  indefinite  appropriation 
therefor  the  reclamation  fund  should  be  charged  therewith. 


BEOXriAB  RATE  HOT  inOTED  BT  EXCirBSIOH  BATE. 

The  regular  rate  to  an  intermediate  point  is  not  necessarily  limited  by  an 
excursion  rate  to  a  more  distant  point 

Beoision  by  Comptroller  Downey,  December  5,  1918: 

John  K.  Martin,  pay  director.  United  States  Navy,  applied  No- 
vember 17,  1913,  for  a  revision  of  the  action  of  the  Auditor  for  the 
Navy  Department  in  disallowing  $5.56  by  settlement  No.  535&-D, 
dated  October  31,  1913. 

The  officer,  per  his  voucher  5775,  February,  1913,  paid  the  Penn- 
sylvania Railroad  Co.  $52.20  for  the  transportation  per  request 
94761,  August  19,  1911,  of  two  men  from  Hoopeston,  111.,  to  Phila- 
delphia, and  the  return  of  one.  The  through  published  rate  for  the 
said  service  was  $18  each  way.  The  net  rate  of  $17.40  each  way 
was  paid. 

The  auditor  allowed  for  the  service  as  follows : 

Gross.'      Net. 

One  man,  Hoopeston  to  Philadelphia $18.00    $17.49 

One  man,  round  trip 30.00      29.15 


46.64 
The  difference,  $5.56,  was  disallowed,  from  which  action  the  claim- 
ant appeals. 

The  rate  of  $30  was  applicable  at  the  time  of  this  service  for  a 
round  trip  from  Hoopeston  to  Atlantic  City  and  return,  as  published 
by  T.  E.  Le  Sueur,  agent,  in  Joint  Eastern  Tariff  No.  1, 1.  C.  C.  No.  1, 
as  "Short  limit  summer  tourist  excursion  fares,"  effective  June  1, 
1911,  to  September  30, 1911,  with  limit  of  30  days  from  date  of  sale 
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to  reach  original  starting  point.  The  signature  form  of  ticket,  which 
was  nontransferable,  was  to  be  used  and  required  validation  by  ticket 
agent  of  terminal  line  at  destination  before  it  was  valid  for  return 
passage.  Stop-over,  not  to  exceed  10  days  within  final  return  limit 
of  ticket,  was  allowed  at  Philadelphia  on  both  going  and  return  trip 
on  deposit  of  ticket  by  original  purchaser  with  ticket  agent  of  line 
by  which  ticket  reads  from  stop-over  point. 

There  seems  to  be  no  doubt  that  this  form  of  ticket  could  have 
been  used  for  the  round  trip  under  consideration  had  the  person  to 
whom  it  was  issued  complied  with  the  conditions  named,  which 
would  have  required  continuing  his  journey  to  Atlantic  City. 

The  auditor  applied  this  rate  as  a  maximum  for  the  round  trip 
from  Hoopeston  to  Philadelphia  and  return,  for  the  reason  that  sec- 
tion 4  of  the  act  to  regulate  commerce,  as  amended  June  18,  1910  (36 
Stat.,  547,  648),  provides: 

"  That  it  shall  be  unlawful  for  any  common  carrier  subject  to  the 
provisions  of  this  act  to  charge  or  receive  any  greater  compensation 
in  the  aggregate  for  the  transportation  of  passengers  *  *  *  for 
a  shorter  than  for  a  longer  distance  over  the  same  line  or  route  in  the 
same  direction,  the  shorter  beinff  included  within  the  longer  distance, 
♦  *  * :  Provided^  however^  That  upon  application  to  the  Interstate 
Commerce  Commission  such  common  earner  may  in  special  cases, 
after  investigation,  be  authorized  by  the  commission  to  charge  less 
for  longer  than  for  shorter  distances  for  the  transportation  of  passen- 
gera  or  property;  and  the  commission  may  from  time  to  time  pre- 
scribe the  extent  to  which  such  designated  common  carrier  may  be 
relieved  from  the  operation  of  this  section." 

The  Interstate  Commerce  Commission  has  provided  that : 

"  When  the  commission  has  issued  an  order  granting  to  a  carrier 
authority  to  depart  from  the  provisions  of  the  amended  fourth  sec- 
tion of  file  act  and  to  charge  higher  rates  or  fares  for  shorter  than 
for  longer  distances  over  the  same  line  or  route,  the  title-page  of  each 
tariff  issued  and  filed  under  such  authority  must  bear  the  following 
notation  : 

"'This  tariff  contains  rates  (fares)  that  are  higher  for  shorter 
distances  than  for  longer  distances  over  the  same  route;  such  de- 
parture from  the  terms  of  the  amended  fourth  section  of  the  act  to 
regulate  commerce  is  permitted  by  authority  of  Interstate  Commerce 
Commission  Order  F.  S.  No.  —  of  (date),  19—.'"  (Tariff  Circular 
No.  Ift-A,  rule  77,  p.  111.) 

It  does  not  appear  that  any  authority  has  been  granted  by  the 
commission  for  charging  a  higher  rate  for  a  round  trip  from  Hoopes- 
ton, 111.,  to  Philadelphia  and  return  than  for  a  round  trip  from 
Hoopeston,  111.,  to  Atlantic  City,  N.  J.,  and  return. 

Section  22  of  the  interstate-commerce  act  as  amended  March  2, 
1889  (25  Stat,  862),  provided  that: 

"  Nothing  in  this  act  shall  prevent  *  ♦  *  the  issuance  of  mile- 
age, excursion,  or  commutation  passenger  tickets." 
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This  appears  to  be  authority  for  the  issuance  of  excursion  tickets, 
and  the  provisions  of  section  4  of  the  act  do  not  prevent  the  issuance 
of  excursion  tickets  to  Atlantic  City  from  Hoopeston,  111.,  at  less 
than  the  regular  rates  required  of  passengers  who  travel  from  Hoopes- 
ton to  Philadelphia  and  return.  The  issuance  of  excursion  tickets 
to  Philadelphia  can  not  be  required  because  such  tickets  are  sold  to 
Atlantic  City,  and  the  application  of  section  4  is  to  rates  and  fares 
of  the  same  kind. 

The  regular  published  rate  between  Hoopeston  and  Philadelphia 
is  the  rate  required  to  be  paid  by  all  travelers  between  said  points, 
and  no  railroad  company  would  have  authority  to  apply  the  Atlantic 
City  rate  to  any  private  individual  for  said  service  in  lieu  of  said 
published  rate. 

However,  if  any  private  individual  or  the  Navy  Department  which 
secured  the  transportation  for  the  Government  in  the  case  under  con- 
sideration deemed  the  charge  for  the  said  trip  excessive  in  view  of  the 
lower  rate  to  Atlantic  City,  complaint  thereof  could  have  been  filed 
with  the  Interstate  Commerce  Commission  as  provided  by  law,  and 
the  commission  would  then  determine  whether  the  charge  was  ex- 
cessive, and  if  so,  authorize  a  refund  of  the  excess. 

The  amount  claimed  and  paid  does  not  appear  to  be  in  excess  of 
the  lawful  published  rate  less  proper  land-grant  deduction. 

The  amount  of  $6.56  disallowed  by  the  auditor  will  therefore  be 
certified  to  the  auditor  for  allowance. 


XrNACCEPTEB  WOBK  BESTBOYED  BY  FLOOD. 

Under  a  contract  for  levee  work,  the  terms  of  which  make  the  contractor  re- 
Bponslble  for  damages  by  flood  to  uncompleted  and  unaccepted  portions  of 
the  work,  the  contractor  Is  not  entitled  to  be  paid  certain  retained  per- 
centages agreed  to  be  paid  only  upon  completion  of  the  work  until  the  con- 
tract is  completed,  including  the  repair  of  parts  of  unaccepted  work  dam- 
aged by  a  flood. 

20  Comp.  Dec.,  171,  distinguished. 

ComptroUer  Downey  to  the  Secretary  of  War,  December  8,  1918: 

By  your  authority  the  Chief  of  Engineers,  United  States  Army, 
December  2, 1913,  requests  my  decision  of  a  question  which,  with  the 
facts  giving  rise  thereto,  is  stated  in  letter  and  report  of  Maj.  J.  A. 
Woodruff,  Corps  of  Engineers,  United  States  Army,  dated  Novem- 
ber 19,  1913,  as  follows: 

"1.  The  accompanying  letter  of  J.  B.  Lewis,  dated  Lake  Village, 
Ark.,  November  16,  1913,  refers  to  a  claim  made  by  him  orally  at 
this  office  in  Mav,  1913,  for  work  performed  imder  an  emergency 
contract,  dated  August  5,  1912,  between  the  United  States,  repre- 
sented by  Maj.  J.  A.  Woodruff,  Corps  of  Engineers,  United  States 
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Army,  and  J.  B.  Lewis,  of  Lake  Village,  Chicot  County,  Ark.,  for 
the  construction  of  Lake  Jefferson,  Ark.,  levee  loop,  stations  680  to 
692,  Arkansas  River,  Upper  Tensas  Levee  district,  Arkansas,  esti- 
mated as  requiring  about  60,000  cubic  yards  of  earthwork  to  replace 
the  levee  damaged  by  the  flood  of  1912,  and  let  to  the  contractor  at 
the  price  of  35  cents  per  cubic  yard  (contract  No.  E,  4792;  E.  D. 
86425/2),  viz: 

For  6,010  cubic  yards  of  embankment,  built  in  January,  1913,  at  35 

cents  per  cubic  yard,  for  which  no  payment  was  made $1, 753. 50 

For  percentages  retained  from  previous  payments 1, 234. 53 

Total  amount  claimed 2, 988. 03 

"  2.  The  case  in  general  resembles  those  of  Eoach,  Stansell  &  Co., 
and  W.  B.  Swain,  whose  claims  for  work  performed  at  Beulah 
Ciievasse,  Miss.,  were  favorably  considered  by  the  Comptroller  of  the 
Treasury  September  16,  1913  (E.  D.  86345/25  and  86564/16).  Con- 
tractor Lewis  now  renews  his  claim  under  these  decisions. 

"  8.  Work  under  the  contract  with  J.  B.  Lewis  was  authorized  by 
subproject  dated  May  18  and  approved  May  28,  1912,  for  expendi- 
ture of  $269,000  for  Upi)er  Tensas  Levee  district;  beinff  an  allotment 
made  from  the  appropriation  of  $1,500,000,  under  public  resolution 
No.  80,  approved  April  30,  1912  (37  Stat.,  633),  for/ rebuilding 
levees  on  Mississippi  River  and  tributaries  damaged  by  floods. 
(E.  D.  84753/696.) 

"  4.  The  crevasse  in  the  Arkansas  River  Levee  at  Lake  Jefferson, 
Ark.,  occurred  April  16,  1912.  Proposals  for  the  construction  of  a 
levee  loop  for  its  closure  were  invited  by  newspaper  advertisement, 
poster,  and  by  circular  letter  May  22-June  3, 1911  (11  days).  Three 
bids  were  received,  the  lowest  beingat  the  rate  of  37.5  cents  per  cubic 
yard,  all  of  which  were  rejected.  The  work  was  readvertised  by  the 
same  methods  June  10-July  11,  1912  (30  days),  but  no  bid  was  re- 
ceived in  response  to  the  second  advertisement.  On  account  of  the 
large  quantity  of  levee  work  to  be  performed  by  the  United  States, 
by  the  severiJ  States  interested,  and  by  local  levee  boards  after  the 
disastrous  flood  of  1912,  there  was  a  dearth  of  levee  contractors,  a 
scarcity  of  mules  suitable  for  the  hard  work  required,  and  no  pro- 
posals for  machine  work  could  be  obtained.  Several  contractors  for 
machine  work  were  induced  to  investigate  the  matter  of  building 
levees,  but  the  short  time  limit  of  the  contracts  and  the  difficulties  or 
transportation  and  of  operation  appear  to  have  deterred  them  from 
submitting  bids. 

"5.  Award  of  the  contract  finally  was  made  to  J.  B.  Lewis  (ac- 
cepting his  informal  proposal  to  perform  the  work  at  the  price  of 
35  cents  per  cubic  yard),  by  authority  of  the  Chief  of  Engineers, 
dated  July  25,  1912  (E.  D.  86100),  with  a  time  limit  of  January  31, 
1913,  for  its  completion.  Mr.  Lewis  previously  had  carried  a  number 
of  large  contracts  for  levee  work  in  this  district  to  a  successful  com- 
pletion and  always  had  been  considered  a  responsible  bidder.  On 
account  of  ill  health  he  had  discontinued  business  as  a  levee  con- 
tractor and  disposed  of  his  stock  of  mules,  but  as  his  home  is  at  Lake 
Village,  Ark.,  m  a  county  partly  inundated  by  the  crevasse,  and  on 
account  of  his  local  interests  he  agreed  to  undertake  the  work.  Under 
paragraph  28  of  the  specifications,  the  contractor  began  the  prepara- 
tion of  the  foundation,  on  his  own  responsibility,  August  3, 1912,  two 
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days  prior  to  the  date  of  the  contract,  but  he  was  delayed  in  obtain- 
ing mules  and  by  car  shortage  in  transporting  them  to  Lake  Jeffer- 
son, and  the  construction  of  the  levee  embankment  did  not  begin 
until  September  27, 1912.  Work  also  was  delayed  by  wet  weather  in 
December,  1912,  and  January,  1913,  and  by  an  unusually  early  freshet 
from  the  Ohio  River  the  early  part  of  January ;  the  river-side  borrow 
pits  were  flooded  January  17,  the  land-side  borrow  pits  were  flooded 
January  20,  and  it  became  impracticable  to  work  with  wheelbarrows 
on  January  30, 1913.  Reference  is  invited  to  a  statement  of  weather 
and  other  conditions  during  progress  of  the  work  forwarded  to  the 
Chief  of  Engineers  with  letter  from  this  office  February  24,  1913. 
(E.  D.  86426/6.) 

"6.  Contractor  Lewis  performed  no  work  after  January,  1913. 
The  following  statement  shows  the  payments  made  to  him  under  the 
contract,  percentages  retained,  etc. : 


Vouch- 
er No. 


Date. 


For  work 
doitog— 


Cubic 
yards. 


Gross 
value.. 


Percent 
retained. 


Amocmt 


November,  1912. 
December,  1912.. 
January,  1913.... 


October...  11,570 
November  16,119 
December.        8,574 


$4,062.85 
6,291.66 
3,000.90 


$406.27 
629.17 
300.00 


$3,647.88 
4,702.48 
2,70a81 


Performed  during  January. 


35,272 
5,010 


12,345.20 
U,753.50 


1,234.53 


n,uo.m 


1  Payment  withheld. 
(Voucher  nombers  refer  to  accounts  of  ^J.  J.  A.  Woodruff,  Corps  of  Engineers,  Vicksburg,  ICiss.) 

"  When  work  waa  suspended  in  January,  1913,  the  estimated  quan- 
tity required  to  complete  the  contract  was  17,693  cubic  yards.  With 
favorable  weather  in  December  and  January  and  at  the  previous  rate 
of  progress  the  contract  would  have  been  completed  within  the  time 
limit  of  January  31,  1913. 

"7.  Protection  work  at  the  locality  was  built  by  the  United  States 
in  January  and  February,  1913,  under  paragraph  3  of  subproject 
approved  September  19,  1912  (E.  D.  16927/157),  but  under  para- 
graph 45  of  the  specifications  the  contractor  was  not  chargeable  with 
the  cost  of  this  work. 

"  8.  By  authority  of  the  Chief  of  Engineers,  dated  March  8,  1913 
CE.  D.  86425/5),  permission  was  granted  Contractor  Lewis,  by  letter 
trom  this  oflSce  March  7,  1913,  to  complete  his  contract  witnin  a  rea- 
sonable time,  in  accordance  with  a  decision  of  the  Comptroller  of  the 
Treasury  dated  August  14,  1901  (Vol.  VIII,  p.  104) ;  the  contractor 
to  bear  such  expenses  due  to  the  implied  waiver  as  were  properly 
chargeable  under  the  terms  of  the  contract  (par.  6).  and  he  was 
directed  to  resume  work  as  soon  as  river  conditions  womd  permit  and 
to  prosecute  it  to  completion  as  rapidly  as  possible.  The  first  flood 
subsided  to  a  bank-full  stage  on  February  26,  1913,  but  the  borrow 
pits  were  too  wet  to  work;  the  river  again  flooded  the  pits  oil  March 
25 ;  the  levee  failed  on  April  12,  and  this  second  crevasse  increased 
to  a  width  of  1,270  feet.  Contractor  Lewis  declined  to  replace  the 
levee  destroyed  by  the  flood  at  his  own  expense,  as  required  by  para- 
graph 17  of  the  specifications,  but  stated  in  a  letter  dated  June  28, 
1913,  that  he  was  'willing  to  do  the  amount  of  yardage  that  re- 
mained undone  at  the  time  that  the  work  was  washed  away.'    June 
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19,  1913,  letters  were  sent  the  contraxitor's  two  sureties  by  registered 
mail  stating  that  *  if  Mr.  Lewis  refuses  to  complete  the  work  under 
the  terms  of  his  contract,  a  reasonable  opportunity  will  be  given 
yourself  and  the  other  surety  to  submit  a  proposition  to  take  over 
and  complete  the  work  in  accordance  with  the  contract  requirements. 
This  proposition  should  be  made  in  time  for  delivery  at  this  oflSce 
not  later  than  June  30, 1913.'  Mr.  C.  M.  Matthews,  one  of  the  sure- 
ties, replied  June  28,  1913,  as  follows:  'I  have  been  trying  to  arrive 
at  some  definite  conclusion  as  to  the  completion  of  the  Lake  Jefferson 
Levee  by  Mr.  J.  B.  Lewis  and  what  steps  I  should  take  as  one  of  his 
bondsmen,  but  so  far  I  haven't  come  to  anything  satisfactory  as  to 
what  will  be  done.'  No  reply  was  received  from  the  other  surety, 
Mr.  H.  T.  Bruce,  Memphis,  Tenn.,  but  his  registry  return  receipt 
shows  delivery  of  the  letter  Jime  20,  1913,  and  is  signed  'H.  T. 
Bruce,'  by  *  Jos.  Rosenblatt.' 

"  9.  On  June  30,  1913,  notice  of  annulment  of  contract  was  sent 
Mr.  J.  B.  Lewis,  Lake  Village,  Ark.,  as  follows : 

" '  1.  By  authority  of  the  Chief  of  Engineers,  United  States  Army, 
dated  June  17,  1913  (E.  D.  86425/7),  and  in  accordance  with  para- 
graph 5  of  the  contract,  notice  hereby  is  given  you  that  the  emer- 
Sency  contract  made  with  you  August  5, 1912,  for  constructing  Lake 
efferson.  Ark.,  levee  loop,  stations  680-692,  Arkansas  River,  Upper 
Tensas  Levee  district,  Arkansas,  is  hereby  annulled,  you  having  re- 
fused by  letter  dated  June  28,  1913,  to  complete  the  work  under  the 
terms  of  the  contract,  and  your  bondsmen  having  failed  to  submit  a 
proposition  looking  to  completion  of  the  work  in  reply  to  letters  sent 
each  of  them  June  19, 1913. 

" '  2.  Please  acknowledge  receipt  of  this  notice  on  copv  herewith.' 

"  On  June  30, 1913,  each  of  the  two  sureties  was  notified  as  follows : 

" '  1.  As  one  of  the  sureties  on  the  bond  of  J.  B.  Lewis,  you  are 
hereby  informed  that  notice  of  annulment  of  his  contract  has  this 
day  been  sent  him  at  Lake  Village,  Ark.,  by  registered  mail,  as  fol- 
lows:' (Here  followed  a  quotation  of  the  letter  sent  Mr.  LBwis,  as 
shown  above.) 

"No  replies  were  received  to  the  three  letters,  but  the  registry 
return  receipts  show  delivery  to  J.  B.  Lewis  July  2,  1913  (signed  in 
his  name,  per  '  Harold  Lewis ') ;  to  H.  T.  Bruce  July  1,  1913  f  signed 
by  him) ;  and  to  C.  M.  Matthews  July  2,  1913  (signed  by  him). 

"10.  Under  subproject  approved  July  3,  1913  (E.  D.  16927/217), 
proposals  for  building  a  new  levee  for  closing  Lake  Jefferson  crevasse, 
stations  680-693,  Arkansas  River,  Upper  Tensas  Levee  district,  were 
invited  by  newspaper  advertisement,  poster,  and  circular  letter  June 
25-July  26,  1913  (30  days).  The  estimated  cost  was  40  cents  per 
cubic  yard.  W.  T.  &  E.  M.  Lowrance  &  Co.  were  the  only  bidders, 
and  their  price  was  at  the  rate  of  59  cents  per  cubic  yard.  The  dis- 
trict engineer  officer  recommended  the  awara  of  contract  at  this  price 
(59  cents  per  cubic  yard)  for  the  following  reasons,  which  also  re- 
lerred  to  other  items  of  work  under  the  approved  subproject :  '  It  is 
urgent  that  all  of  this  levee  work  be  commenced  as  soon  as  possible. 
It  has  been  given  the  widest  publicity,  by  poster  and  newspaper 
advertisement,  for  30  days  in  8  newspapers  and  magazines,  and  hj 
circulars  sent  to  69  levee  contractors,  including  all  prospective  bid- 
ders known  to  this  office.  It  will  not  be  to  the  mterest  of  the  United 
States  to  readvertise.    The  practicability  of  doing  the  work  by  hired 
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labor,  hiring  or  purchasing  teams  or  levee  machines,  has  been  thor- 
oughly investigated  and  is  not  believed  to  be  as  advantageous  to  the 
United  States  as  accepting  the  informal  offers  named  below,  on  ac- 
count of  the  limited  time  available,  due  to  the  necessity  of  completing 
the  greater  part  of  the  work  before  the  next  high  water.  It  is  doubt- 
ful if  the  necessarv  teams  can  be  hired ;  there  are  not  sufficient  funds 
available  to  purchase  them;  a  suitable  levee  machine  has  not  yet 
been  perfected,  and  an  imperfect  one  can  not  be  promised  within  60 
days.  The  prices  for  the  Arkansas  River  work  seem  high,  but  the 
work  will  have  to  be  done  under  great  difficulties.  Several  contrac- 
tors have  failed  on  this  work ;  the  work  is  situated  in  a  wilderness ; 
supplies  have  to  be  hauled  8  miles;  and  labor  is  exceedingly  diffi- 
cult to  secure  or  hold.  Several  contractors  were  induced  to  mspect 
the  work,  but  none  except  W.  T.  &  E.  M.  Lowrance  &  Ck).  would  bid.' 
(letter  of  district  officer  July  29,  1913,  forwarding  abstract  of  bids; 
E.  D.  90846.) 
"  11.  Subsequent  to  the  above  recommendation,  and  for  the  pur- 

?ose  of  expediting  the  work,  the  Board  of  Levee  Inspectors  of  Chicot 
Jounty,  Ark.,  made  a  proposition  to  the  Chief  of  Eneineers,  United 
States  Armv,  August  15,  1913,  to  pfnr  9  cents  per  cubic  yard  of  the 
cost  price  ir  the  bid  of  W.  T.  &  E.  IVL  Lowrance  &  Co.  was  accepted, 
and  by  telegraphic  authority  of  the  Chief  of  Engineers,  dated  August 
15,  1913  (E.  D.  90846),  a  contract  was  entered  into  August  20,  1913, 
between  the  United  States,  represented  by  Capt.  Ernest  Graves,  Corps 
of  Engineers,  and  W.  T.  &  E.  M.  Lowrance  &  Co.  to  build  *  stations 
680  to  693,  about  100,000  cubic  yards  of  new  levee  for  the  closure  of 
Lake  Jefferson  crevasse,  at  50  cents  per  cubic  yard.'  This  contract 
was  approved  by  the  Chief  of  Engineers,  United  States  Army,  Sep- 
tember 5, 1913  (E.  D.  91094/3) .  In  sending  the  contract  papers  to  the 
contractors  for  execution,  by  letter  of  the  district  engineer  officer 
dated  August  18, 1913,  they  were  furnished  a  copy  of  the  proposition 
of  the  Board  of  Levee  Inspectors  of  Chicot  County,  Ark.,  to  pay  9 
cents  per  cubic  yard,  with  the  following  statement :  '  It  is  presumed 
that  this  arrangement  will  be  satisfactory  to  you.  If  not,  telegraph 
me  at  once.  Payments  by  the  Chicot  Levee  Board  would  have  to 
be  collected  by  you  from  the  board.  All  the  United  States  can  do 
is  to  furnish  the  board  with  monthly  estimates  upon  which  they  are 
to  pay  the  9    *    *    *    cents  in  addition  to  the  contract  prices.' 

'^  12.  The  contract  with  W.  T.  &  E.  M.  Lowrance  &  Co.  for  the 
closure  of  Lake  Jefferson  crevasse  has  not  yet  been  completed. 

"  13.  It  is  recommended  that  the  matter  tie  submitted  for  a  decision 
of  the  Comptroller  of  the  Treasury  as  to  the  validity  of  the  claim  of 
contractor  J.  B.  Lewis,  set  forth  in  paragraph  1  of  this  report." 

The  contract  with  Mr.  Lewis,  except  as  to  the  specific  work  to  be 
done  and  the  compensation  to  be  paid  therefor,  is  identical  with  the 
contracts  made  with  Roach,  Stansell  &  Co.,  and  W.  B.  Swain  for 
similar  work  on  another  levee  project,  questions  growing  out  of  which 
were  considered  in  decisions  dated  September  16,  1913  (20  Comp. 
Dec.,  171;  66  Ms.  Comp.  Dec,  1108),  and  Mr.  Lewis's  present  claim 
for  certain  balances  alleged  to  be  due  under  his  contract  is  submitted 
with  the  contention  that  all  the  reasons  which  operated  to  make  the 
Government  liable  for  similar  balances  in  the  cases  noted  exist  also 
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in  his  case,  and  that  for  the  reasons  stated  in  said  decisions  his  claim 
also  should  be  allowed. 

In  both  of  the  cases  mentioned  it  appeared  that  the  Government 
actually  had  taken  active  charge  of  the  work  at  a  time  when  the 
respective  contractors  were  not  in  default,  such  action  on  the  part 
of  the  Government  being  prompted — 

"  not  by  a  fear  that  the  contractors  could  not  complete  the  work  by 
the  date  agreed  upon  for  comvletion^  but  by  a  fear  amounting  almost 
to  a  certainty  that  they  coula  not  complete  it  before  the  amval  of  a 
then  approachina  flood  and  by  a  time  when  the  contractors  were  not 
obliged  to  complete  it?^ 

And  because  nothing  in  the  contracts  of  the  parties  authorized 
the  Government  to  take  charge  of  the  contractors'  work,  equipment, 
etc,,  under  such  circumstances  and  on  such  account  it  was  held  that 
the  Government's  act  in  so  doing — 

"  amounted,  in  effect,  to  a  practical  abrogation,  for  its  own  conven- 
ience and  in  its  own  interests,  of  said  contracts  " — 

and  that  for  all  work  done  prior  to  such  abrogation  the  contractors 
were  to  be  paid  at  the  agreed  rates. 

And  as  to  the  increased  cost  of  completing  the  work  not  done  by 
the  contractors  and  the  cost  of  repairing  damages  done  by  floods 
to  their  unaccepted  work,  it  was  said : 

"  That  the  work  remaining  undone  on  January  14,  1913,  was  not 
done  by  the  contractors  was  not  due  to  any  real  breach  of  contract 
or  default  by  them,  but  to  act  of  God  and  the  Government.  And 
that  the  damage  by  the  flood  to  unaccepted  portions  of  the  work  was 
not  repaired  by  the  contractors  as  required  by  the  contract  terms  is 
not  to  be  charged  to  them,  because  they  were  given  no  opportunity 
whatever  of  making  such  repairs.  In  abrogating,  for  all  practical 
purposes,  tne  contracts  here  m  question,  as  above  set  forth,  the  Gov- 
ernment accepted  all  work  theretofore  done  as  satisfactory,  under- 
took the  proper  completion  of  the  same,  and  assumed  responsibility 
for  the  imcompleted  portions  thereof." 

Under  such  circumstances  and  for  such  reasons.  Roach,  Stansell  & 
Co.  and  W.  B.  Swain  were  held  to  be  entitled  to  receive  pay  for  all 
work  done  by  them,  notwithstanding  the  contract  work  was  never 
completed  by  them,  but  was  completed  by  others  at  a  cost  largely  in 
excess  of  the  price  for  which  they  had  agreed  to  do  it. 

But  from  the  facts  of  the  case  as  stated  by  Maj.  Woodruff  I  find 
absolutely  no  ground  for  the  allowance  of  a  similar  claim  by  Mr. 
Lewis.  It  is  not  shown  or  claimed  that  his  contract  was,  in  effect, 
abrogated  by  unauthorized  acts  of  tBe  Grovemment,  nor  is  it  even 
intimated  that  the  privilege  of  completing  the  work,  including  the 
replacing  of  work  damaged  or  destroyed  by  the  flood,  was  denied 
Mr.  Lewis.    To  the  contrary,  it  would  appear  that  he  has  had,  so 
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far  as  the  Government  is  concerned,  an  uninterrupted  opportunity 
of  doing  the  work  he  agreed  to  do,  and  both  he  and  his  sureties  have 
had  every  chance  to  complete  the  unfinished  work  and  to  repair  the 
damages  to  work  that  was  unaccepted  wh^i  the  flood  occurred. 
Paragraph  17  of  the  contract  specifications  provides: 

"17.  Acceptance  of  work, — Continuous  len^hs  of  levee  of  one 
thousand  (1,000)  linear  feet  will  be  accepted  by  the  contracting 
officer  when  f uUy  and  completely  finished  except  timber  felling.  The 
intention  of  this  paragraph  is  that  in  case  of  damage  or  destruction 
of  such  lengths  as  have  been  accepted,  such  loss  falls  on  the  United 
States  and  not  upon  the  contractor.  It  is  to  be  understood  that  por- 
tions of  levee  upon  which  pajonents  have  been  made,  but  which  have 
not  been  accepted  as  herein  provided,  shall,  if  damaged  or  destroyed, 
be  repaired  or  replaced  hy  the  contractor  ai  fUs  own  expense.  Re- 
tained percentage  upon  accepted  work  will  not  be  paid  to  the  con- 
tractor until  the  satisfactory  completion  and  final  acceptance  of  the 
entire  work." 

The  work  covered  by  said  contract  has  not  yet  been  completed,  and 
repairs  to  unaccepted  portions  of  some  of  the  work  done,  made  neces- 
sary by  a  flood,  have  not  yet  been  made  by  the  contractor. 

Until  the  work  has  been  completed,  either  by  the  contractor,  or  by 
others  as  authorized  by  the  contract,  and  the  damages  resulting  from 
Mr.  Lewis's  delays  and  failures  determined,  he  is  not,  on  the  facts 
shown,  entitled  to  claim  all  or  any  part  of  the  balance  claimed 
by  him. 

Whether  said  contractor,  on  completion  of  the  contract  work,  will 
be  entitled  to  all  or  any  part  of  the  sums  now  claimed  is  a  question 
that  can  be  determined  and  decided  when  said  work  is  finally  com- 
pleted. 

CXEBX  TO  OENEKAX  STOBEXEEPEB  AT  HAYAL  0B8SBVAT0BT. 

The  general  storekeeper  at  tlie  United  States  Naval  Observatory,  who  is  not  a 
pay  officer,  is  not  entitled  under  section  13S6,  Revised  Statutes,  or  the 
appropriation  "  Pay  of  the  Navy,  1914,"  to  a  clerk,  and  a  derk  appointed 
for  duty  with  him  can  not  be  paid  from  that  appropriation. 

ComptroUer  Downey  to  the  Secretary  of  the  Havy,  December  9,  1918: 

By  indorsement  of  1st  instant,  you  transmit  letter  of  the  Super- 
intendent of  the  United  States  Naval  Observatory  of  November 
8,  1913,  and  accompanying  papers,  and  ask  whether  a  clerk  ap- 
pointed for  duty  with  the  general  storekeeper  at  the  Naval  Observa- 
tory may  be  paid  from  the  appropriation  "  Pay  of  the  Navy,  1914." 
Said  appropriation  contains  the  annual  item  for  "  clerks  to  *  ♦  • 
general  storekeepers  ashore  *  ♦  ♦."  (Act  of  Mar.  4,  1918,  87 
Stat.,  890.)  The  clerks  thus  appropriated  for  are  those  which  had 
been  theretofore  specifically  authorized  by  the  provision  in  section 
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1386  of  the  Bevised  Statutes  that  '*'  paymasters  detailed  at  stations 
as  inspectors  of  provisions  and  cloth'ing  shall  each  be  allowed  a 
clerk." 

These  pay  officers  were  by  Navy  Department  Gteneral  Order  No. 
355,  of  December  4, 1886,  given  additional  duties  and  thereafter  desig- 
nated ^^  general  storekeepers,"  and  under  that  designation  they  have 
been  allowed  clerks  under  section  1386.  (18  Comp.  Dec,  403;  15  id., 
625;  46  MS.  Comp.  Dec,  761,  Aug.  6, 1908.) 

The  general  storekeeper  at  the  Naval  Observatory  is  not  a  pay 
officer  and  is  not  entitled  under  section  1386  or  said  appropriation 
to  a  clerk. 

Your  question  is  answered  in  the  n^ative. 


SXTSHBSB  EKLISTXXNTS. 

When  an  enUsted  man  of  the  Navy  has  been  detained  in  the  sendee  nnder 
section  1422,  Revised  Statutes,  as  essential  to  the  public  Interests,  the  en- 
listment In  which  he  Is  detained  may,  under  the  act  of  August  22,  1912 
(37  Stat,  831),  be  extended  before  the  expiration  of  the  authorized  det^iT 
tlon,  to  date  from  the  end  thereof. 

The  decision  of  June  13,  1913  (19  Oomp.  Dec.,  819),  modified. 

ComptroUer  Downey  to  the  Secretary  of  the  Havy,  December  10,  1918: 

By  your  letter  of  the  19th  ultimo  you  refer  a  letter  to  you  from 
O.  W.  Leidel,  assistant  paymaster,  United  States  Navy,  dated  August 
14, 1913,  in  part  as  follows: 

"  2.  Information  is  requested  as  to  the  status  of  Calixto  Amante, 
mess  attendant,  1st  class,  U.  S.  N.,  who  enlisted  Nov.  17,  1908,  at 
Mare  Island,  California.  On  the  expiration  of  his  enlistment,  Nov. 
16,  1912,  this  man  was  serving  on  board  the  U.  S.  S.  Denver^  which 
was  in  foreign  waters  at  that  time,  and  he  was  carried  on  the  pay  roll 
by  Assistant  Paymaster  Arthur  Middleton.  On  Dec.  9th,  1912,  the 
Denver  arrived  in  San  Diego,  Cal.,  on  which  date  Amante  voluntarily 
agreed  to  extend  his  enlistment  for  one  year  from  Nov.  16,  1912,  to 
Nov.  15, 1913.    ♦    ♦    ♦ 

'^  3.  At  the  present  time  Amante  is  carried  on  the  pay  roll  of  this 
vessel  as  mess  attendant,  1st  class,  and  is  credited  with  continuous- 
service  pay  ^$1.36+10  per  cent).  It  is  not  known  whether  or  not 
Amante  received  one-quarter  additional  pay  from  the  period  Nov. 
16th  to  Dec.  9th,  1912. 

^  4.  The  exact  status  of  Calixto  Amante  is  requested  and  his  pay 
will  be  held  up  pending  the  receipt  of  such  notice  from  the  depart- 
ment." 

In  your  letter  you  request  decision  of  the  question  presented  by  Mr. 
Leidel,  and  say : 

"  In  this  c(Minection  I  request  reconsideration  of  your  decision  of 
June  18, 1918  (19  Comp.  Dec,  819),  in  which  it  was  held  that- 
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^^'The  extension  of  enlistments  by  enlisted  men  of  the  Navy,  as 
authorized  by  the  act  of  August  22,  1912  (37  Stat,  330),  must  be 
made  prior  to  the  expiration  ot  the  four  years  for  which  they  enlisted. 

"  'An  enlisted  man  of  the  Navy  whose  four  years  of  enlistment  ex- 
pired at  a  foreign  station,  and  who,  under  section  1422,  Revised  Stat- 
utes, as  amended,  was  retained  on  vessel  on  which  he  was  servii^ 
until  he  reached  the  United  States,  and  then  agreed  to  extend  his 
enlistment  for  one  year  from  date  of  expiration  of  said  four  years, 
did  not  extend  his  enlistment  prior  to  "  the  date  of  expiration  of  the 
then  existing  four-year  term  of  enlistment"  within  the  meaning  of 
the  act  of  August  22,  1912,  supra^  and  is  not  entitled  to  continuous- 
service  certificate  pay.' 

"  The  contract  entered  into  by  Calixto  Amante  upon  his  enlistment 
in  the  Navy  on  November  17,  1908,  reads  in  part  as  follows : 

" '  Secondly,  I  oblige  and  subject  myself  to  serve  four  years  from 
November  17,  1908,  unless  sooner  discharged  by  proper  authority, 
and  on  the  conditions  provided  by  the  act  of  Coi^ress  ''to  amend  sec- 
tion 1422  of  the  Revised  Statutes  of  the  United  States  relating  to  the 
better  government  of  the  Navy,"  approved  March  3,  1875,  in  the 
following  words,  to  wit: 

'"  "  Sec.  1422.  That  it  shall  be  the  duty  of  the  conunanding  officer 
of  any  fleet,  squadron,  or  vessel  acting  singly,  when  on  service,  to  send 
to  an  Atlantic  or  to  a  Pacific  port  of  the  United  States,  as  their  en- 
listment may  have  occurred  on  either  the  Atlantic  or  Pacific  coast  of 
the  United  States,  in  some  public  or  other  vessel,  all  petty  officers 
and  persons  of  inxerior  ratings  desiring  to  go  there  at  the  expiration 
of  their  terms  of  enlistment,  or  as  soon  thereafter  as  may  be,  unless 
in  his  opinion  the  detention  of  such  persons  for  a  longer  period  should 
be  essential  to  the  public  interests,  in  which  case  he  may  detain  them, 
or  any  of  them,  imtil  the  vessel  to  which  they  belong  shall  return  tD 
such  Atlantic  or  Pacific  port.  All  persons  enlisted  without  the  limits 
of  the  United  States  may  be  discharged,  on  the  expiration  of  their 
enlistment,  either  in  a  foreign  port  or  in  a  port  of  tne  United  Statets, 
or  they  may  be  detained  as  above  provided  beyond  the  term  of  their 
enlistment;  and  that  all  persons  sent  home,  or  detained  by  a  com-- 
mandin^  officer,  according  to  the  provisions  of  this  act,  shall  be  sub- 
ject in  all  respects  to  the  Taws  ana  regulations  for  the  government  of 
the  Navy  until  their  return  to  an  Atiantic  or  Pacific  port  and  their 
regular  discharge ;  and  all  persons  so  detained  by  such  officer,  or  re- 
entering to  serve  until  the  return  to  an  Atlantic  or  Pacific  port  of  tiie 
vessel  to  which  they  belong,  shall  in  no  case  be  held  in  service  more 
than  thirty  days  after  their  arrival  in  said  port;  and  that  all  persons 
who  shall  be  so  detained  beyond  their  terms  of  enlistment,  or  who 
shall  after  the  termination  of  their  enlistment,  voluntarily  reenter  to 
serve  until  the  return  to  an  Atlantic  or  Pacific  port  of  the  vessel  to 
which  they  belong,  and*  their  regular  discharge  therefrom,  shall  re- 
ceive for  the  time  during  which  mey  are  so  detained,  or  shall  so  serve 
beyond  their  original  term  of  enlistment,  an  addition  of  one-fourth 
of  their  former  pay :  Provided^  That  the  shipping  articles  shall  here- 
after contain  the  substance  of  this  sectionJ*^ 

"'And  I  also  oblige  myself,  during  such  service,  to  comply  with, 
and  be  subject  to,  such  laws,  regulations,  and  discipline  of  tibe  Navy 
as  are  or  ^all  be  established  by  Congress  of  the  United  States  or 
other  competent  authority.    *    *    •.' 
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"  This  contract  is  the  same  as  that  entered  into  by  all  persons  en- 
listing in  the  Navy,  with  the  exceptioii  of  those  enlisted  for  minority ; 
and  it  is  commonlv  referred  to  as  a  four-year  contract  of  enlistment 
to  distinguish  it  from  enlistments  for  minority.  It  will  be  noted, 
however,  that  the  term  of  enlistment  under  the  contract  quoted  is  not 
for  the  definite  term  of  four  years;  but,  on  the  contrary,  it  is  ex- 
pressly made  ^on  the  conditions  provided  by  the  act  of  Congress' 
(Quoted  in  the  enlistment  contract.  One  of  the  very  important '  condi- 
tions'  enumerated  in  said  act  which  extends  and  renders  indeter- 
minate the  expiration  of  the  so-called  four-year  term  of  enlistment  is, 
it  will  be  noted,  that  the  commanding  officer  may,  in  his  discretion, 
detain  any  enlisted  man  beyond  the  expiration  of  the  period  stated 
in  the  enlistment  contract  under  the  circumstances  stated  in  the  law. 
During  such  time,  as  the  man  is  so  detained  he  is,  under  the  explicit 
terms  of  the  law, '  subject  in  all  respects  to  the  laws  and  regulations 
for  the  ^vernment  of  the  Navy '  until  his  '  regular  discharge.' 

"  It  will  thus  be  seen  that  Amante's  period  of  enlistment  could,  at 
the  discretion  of  the  Government,  in  accordance  with  the  terms  of  his 
contract  and  the  law  quoted  therein,  be  either  greater  or  less  than  the 
specified  term  of  four  years  and,  in  the  event  of  detention  beyond 
the  stated  term  of  four  years,  his  enlistment  contract  was  to  continue 
in  full  force  and  effect  until  his  *  regular  discharge.'  In  this  connec- 
tion attention  may  also  be  invited  to  the  fact  that  by  the  Navy  Regu- 
lations it  is  required  that '  cause '  of  discharge  be  entered  on  the  serv- 
ice record  of  every  man  discharged  from  the  Navy,  and  that,  under 
this  provision  of  tne  regulations,  it  is  the  invariable  rule  in  the  cases 
of  men  who  are  discharged  after  having  been  detained  in  the  service 
under  the  law  quoted  to  show  on  their  service  records  as  cause  of 
discharge  *  Expiration  of  enlistment.'  In  other  words,  if  Amante 
had  not  elected  to  extend  the  term  of  his  enlistment  upon  his  arrival 
in  the  United  States,  he  would  have  been  discharged  from  the  Navy 
on  or  about  Decemoer  9,  1912,  on  account  of  the  '  expiration  of 
enlistment.' 

"  It  is  the  opinion  of  this  department  that  Amante's  enlistment  of 
November  17, 1908,  could  not  have  expired,  under  the  circumstances, 
until  his  *  re^lar  discharge,'  which  would  have  been  issued  on  or 
about  December  9,  1912;  and  that  inasmuch  as  on  the  date  stated, 
prior  to  receiving  his  discharge,  he  voluntarily  agreed  to  extend  his 
enlistment,  he  was  within  the  provisions  of  the  act  approved  August 
22, 1912  (37  Stat.,  330),  and  the  regulations  '  prescribed  by  the  Secre- 
tary of  the  Navy,  with  the  approval  of  the  President,'  under  the  ex- 
press authority  of  said  act,  which  regulations  provide  that '  an  agree- 
ment to  extena  an  enlistment  must  he  executed  prior  to  discharge.' 

"  The  department  is  further  of  the  opinion  that  as  Amante's  agree- 
ment was  to  extend  his  enlistment  for  a  period  of  one  year '  from  the 
date  of  expiration  of  the  then  existing  four-year  term  of  enlistment,' 
and  as  his  *  then  existing  four-year  term  of  enlistment '  was  in  full 
force  and  effect  on  December  9, 1912,  the  year  of  his  extended  enlist- 
ment should  commence  on  said  date.  *  *  *  To  the  extent  that 
your  former  decision  may  tend  to  limit  the  scope  of  the  law  referred 
to,  it  is  obvious  that  the  matter  is  of  more  far-reaching  importance 
than  the  mere  question  of  pay  in  an  individual  case." 
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The  act  of  August  22, 1912  (37  Stat.,  881),  provides  that  the  term 
of  enlistment  of  any  enlisted  man  of  the  Navy  may  "  be  extended  for 
a  period  of  either  one,  two,  three,  or  four  full  years  from  the  date  of 
expiration  of  the  then  existing  four-year  term  of  enlistment." 

By  the  decision  of  this  office  of  June  13,  1913  (19  Comp.  Dec, 
819),  of  which  you  request  reconsideration,  it  was  held  that  the 
extension  of  a  four-year  term  of  enlistment  imder  this  act  must 
be  made  before  the  expiration  of  four  yeal*s  from  the  date  of  such 
enlistment 

There  is  no  question  that  the  extension  of  a  term  must  be  fr<»n 
the  term  and  not  subsequent  thereto;  but  this  is  conceded  in  the 
Navy  regulation  which  you  quote.  The  only  question,  therefore,  for 
present  consideration  is  whether  the  period  of  detention  authorized 
by  section  1422,  Revised  Statutes,  should  be  treated  as  a  part — a 
continuation — of  the  four-year  term  of  enlistment  referred  to  by 
the  act  of  August  22,  1912. 

The  said  act  is  one  in  the  public  interests  and  is  remedial.  This 
is  shown  by  the  letter  of  the  Secretary  of  the  Navy  dated  January 
31,  1912,  suggesting  to  the  chairman  of  the  House  CSommittee  on 
Naval  Affairs  its  enactment,  wherein  he  says : 

"  The  bill  would  create  no  additional  expense,  either  now  or  in  the 
future.  It  would  promote  efficiency  and  would  increase  the  return 
from  the  appropriations  concerned.  Furthermore,  it  would,  without 
doubt,  promote  contentment  as  well  as  an  interest  among  the  enlisted 
men  in  longer  periods  of  service.    ♦    ♦    ♦ 

"  The  need  for  this  legislation  was  brought  out  during  the  recent 
hearing  of  the  Chief  of  Bureau  of  Navigation  before  the  committee, 
at  which  the  chairman  made  inquiries  as  to  the  practicabilitv  of  pre- 
venting or  reducing  the  large  loss  of  trained  men  which  the  Navy 
now  suffers.    ♦    ♦    ♦'' 

A  statute  which  concerns  the  public  good  should  be  construed 
liberally  (9  Bacon's  Abr.,  251),  and  remedial  statutes  should  be  so 
construed  (26  Am.  and  Eng.  Encyc.  of  Law,  676).  In  such  cases 
ambiguities  should  be  resolved  in  favor  of  a  construction  that  will 
promote  the  operation  of  the  statute  rather  than  restrict  it 

The  Attorney  General,  in  an  opinion  of  September  1,  1876  (15 
Op.  Atty.  Gen.,  152, 161),  in  considering  the  case  of  an  enlisted  man 
of  the  Army,  said : 

"  Enlistments  in  our  service  are  required  to  be  *  for  the  term  of 
five  years.'  (Rev.  Stat.,  sec  1119.)  By  his  contract  of  enlistment 
the  soldier  engages  to  serve  in  the  Army  for  five  years  from  the  day 
on  which  he  enlists,  unless  sooner  discharged  by  proper  authority. 
This  engagement  binds  the  soldier  for  a  specific  term  of  service,  be- 
ginning at  a  certain  time  and  running  thence  continuously  day  after 
day  until  the  end  is  reached,  the  last  day  of  the  term  beinff  as  much 
fixed  by  the  contract  as  the  first  Consequently,  unless  tKere  exists 
some  law  when  the  contract  is  entered  into  providing  for  a  contingent 
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prolongation  of  the  term  beyond  the  period  fixed  by  ths  latter^  and 
the  contingency  happens  within  the  term,  ♦  *  *  ^jth  the  last 
day  of  the  term  his  engagement  necessarily  expires,  and  with  the 
expiration  of  his  engagement  the  obligation  to  serve  thereby  imposed 
is  also  at  an  end.*    *    ♦    ♦  " 

The  status  of  an  enlisted  man  detained  by  authority  of  section 
1422,  Eevised  Statutes,  is  just  such  as  referred  to  by  the  Attorney 
Greneral  as  an  exception  to  the  rule  that  a  man  who  enlists  for  a 
definite  period  is  relieved  of  his  obligation  to  serve  at  the  end  of  the 
period.  This  law  (sec.  1422)  was  in  effect  long. before  the  act  of 
August  22,  1912,  providing  for  extending  enlistments.  It  was  in 
effect  when  Amante  enlisted  and  was  distinctly  made  a  part  of  his 
contract  of  enlistment,  and  by  its  authority  his  four-year  term  of 
enlistment  might  be  prolonged  if  his  detention  should  be  essential  to 
the  public  interests.  When  a  man,  imder  the  section,  "  reenters  to 
serve  until  the  return  "  of  the  vessel  it  is  a  reenlistment,  but  when  he 
is  detained  because  his  service  is  essential  to  the  public  interests  the 
detention  is  a  prolongation  of  the  four-year  term  and  the  four-year 
term  still  exists  and  continues  to  exist,  in  my  opinion,  so  long  as  the 
detention  is  authorized  by  the  statute. 

In  the  case  of  Calixto  Amante,  mess  attendant,  which  you  submit, 
it  is  not  shown  by  certificate  of  the  commanding  officer  that  his  de- 
tention was  essential  to  the  public  interests,  and  it  was  not  so  shown 
in  the  case  decided  June  13,  1913.  If  such  certificate  has  been  made 
or  shall  be  made,  I  conclude,  after  careful  consideration,  that  his 
enlistment  was  properly  extended  on  December  9,  1912,  and  for  one 
year  from  tfiat  date.  If,  however,  it  can  not  be  certified  that  he 
was  detained  as  essential  to  the  public  interests,  or  if  he  "  reentered 
to  serve,"  I  am  of  opinion  that  his  enlistment  was  not  properly 
extended  as  provided  by  the  act  of  August  22,  1912. 

I  have  not  overlooked  the  fact  that  it  is  said  that  on  December  9* 
1912,  "Amante  voluntarily  agreed  to  extend  his  enlistment  for  one 
year  from  November  16,  1912,  to  November  15,  1913."  If  his  volun- 
tary extension  of  enlistment  is  to  be  regarded  as  limited  by  these 
specific  dates,  then  it  was  unauthorized,  because  the  necessary  impli- 
cation would  be  that  his  four-year  enlistment  had  eipired  on  Novem- 
ber 16, 1912,  and  he  could  not  "  extend  "  it  on  December  9  following. 
The  theory  that  the  four-year  enlistment  had  been  extended  under 
authority  of  law  and  his  contract  of  enlistment  until  December  9 
requires  the  one-year  period  of  extension  to  date  from  that  day,  and 
I  see  no  reason  why  it  may  not  be  so  construed,  the  act  of  extension 
by  him  being  regarded  as  done  with  reference  to  the  period  involved 
rather  than  the  dates  named. 

The  decision  of  June  13,  1913  (19  Comp.  Dec,  819),  is  modified 
in  accordance  with  this  opinion. 
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TBAKSFEES  TO  &AILWAY  KAIL  SE&YICS. 

The  act  of  May  27,  1908  (35  Stat,  413),  providing  that  railway  postal  clerks 
on  entering  the  serrlce  shall  receiye  the  salary  of  the  lowest  grade  pro- 
hibits the  reentry  into  said  service  at  a  higher  grade  than  the  lowest  of  a 
person  formerly  employed  as  a  clerk  in  the  service  who  had  resigned  and 
had  entirely  severed  his  connection  with  the  classified  civil  service  of  the 
Government,  so  that  he  was  not  eligible  to  reinstatement  in  the  Railway 
Mail  Service  but  must  reenter  the  classified  service  through  an  entrance 
examhiation  as  an  entire  stranger  to  the  service  would  enter. 

Comptroller  Downey  to  the  Postmaster  General,  December  10,  1913: 

I  have  received  your  letter  of  the  4th  instant,  as  follows : 

"  Mr.  C.  A.  Lester,  now  a  clerk  in  the  Kansas  City  post  office  at 
$1,200  per  annum,  has  applied  for  transfer  to  the  Railway  Mail 
Service  without  reduction  in  salary. 

"He  entered  the  Railway  Mail  Service  in  1900,  was  promoted 
through  the  several  grades  to  $1,100  per  annum,  was  transferred 
to  the  Isthmian  Canal  Commission,  and  resigned  therefrom  in  1907. 
He  reentered  the  classified  service,  through  examination,  as  a  clerk 
and  inspector  in  the  customs  service  on  February  13,  1911,  and  was 
subsequently  transferred  to  the  Kansas  City  post  office. 

"At  the  time  Mr.  Lester  took  the  examination  for  the  customs 
service  he  was  not  eligible  for  reinstatement  in  the  Railway  Mail 
Service,  and  had  he  taKen  the  examination  for  the  latter  service  in- 
stead of  for  the  customs  service  he  would  have  been  obliged  to  ac- 
cept appointment  at  the  foot  of  the  substitute  roll. 

''In  your  decision  of  September  19,  1913,  it  was  held  that  the 
transfer  of  a  regularly  employed  clerk  in  a  post  office  of  the  first  or 
second  class  to  the  position  of  railway  postal  clerk  in  the  Railway 
Mail  Service  at  a  rate  of  pay  higher  than  $900  per  annum  was  pro- 
hibited by  the  act  of  May  27,  190&,  making  appropriations  for  the 
service  of  the  Post  Office  Department  for  the  fiscal  year  ending 
June  30,  1909. 

"Under  the  civil-service  rules  it  is  the  practice  to  retransfer  a 
clerk  to  the  Railway  Mail  Service  above  the  lowest  grade,  if,  since 
his  transfer  therefrom  he  has  been  continuously  in  the  classified 
service. 

"The  question  submitted  to  you  for  decision  is,  whether,  in  view 
of  the  fact  that  Mr.  Lester  was  formerly  in  the  Railway  Mail  Serv- 
ice, the  defect  caused  by  his  separation  from  the  classified  service 
for  three  and  one-half  years  was  cured  by  his  subsequent  reentry 
into  the  classified  service  and  his  transfer  to  the  post  office  to  the 
extent  of  permitting  his  transfer  to  the  Railway  Mail  Service  above 
the  lowest  grade." 

The  act  of  May  27,  1908  (36  Stat.,  413),  provides: 

"  That  hereafter  railway  postal  clerks  on  entering  the  service  shall 
receive  the  salary  of  the  lowest  grade    *    *    *." 

If  at  the  time  he  reentered  the  classified  service  Mr.  Lester  had 
been  eligible  to  reinstatement  in  the  Railway  Mail  Service  a  differ- 
ent question  would  be  presented,  but  as  the  case  stands  he  had  en- 
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tirely  severed  his  connection  with  the  classified  service,  and  it  was 
necessary  for  him  to  reenter  the  service  in  the  same  manner  and 
upon  the  same  footing  that  an  entire  stranger  to  the  service  would 
enter. 

It  appears  from  a  letter  he  wrote  to  this  office  under  date  of 
November  15,  1913,  that  Mr.  Lester  was  appointed  to  the  customs 
service  at  a  salary  of  $840  per  annum ;  was  transferred  to  the  Kansas 
City,  Kans.,  post  office  at  $1,100  per  annum,  and  subsequently  pro- 
moted therein  to  $1,200  per  annum.  He  states  that  he  was  trans- 
ferred from  the  position  in  the  customs  service  at  $840  to  the  post- 
office  clerkship  at  $1,100  on  his  former  Railway  Mail  Service  record ; 
the  entrance  salary  to  said  clerkships  being  only  $600  per  annum. 

Without  questioning  the  propriety  of  the  transfer  thus  made, 
which  is  a  matter  not  now  before  me,  it  is  sufficient  for  the  purposes 
of  this  decision  to  say  that  the  proposed  transfer  of  Mr.  Lester  to 
the  Railway  Mail  Service  is  an  entry  into  that  service,  and  the 
statute,  supra^  prohibits  said  entry  at  a  grade  higher  than  the  low- 
est of  said  service. 


EEOf  BTmSEXEHT  OF  SZPBET  SirBOBOlSrS  AND  STTBOEONS  OF  THE  PENSION 
OFFICE  FOB  ACTTTAL  TBAVELINQ  EZPEN8E8  INCirBBEB  IN  MAKINQ 
EXAMINATIONS  AT  CLADICANTS'  BESIBENCES. 

Expert  surgeons  and  surgeons  appointed  by  the  Commissioner  of  Pensions  under 
the  acts  of  July  25,  1882  (22  Stat.,  175),  and  May  28,  1908  (35  Stat,  419), 
respectively,  are  entitled  to  actual  traveling  expenses  in  going  to  and  re- 
turning from  an  examination  at  a  claimant's  residence,  regardless  of 
whether  such  claimant's  residence  is  within  or  without  the  corporate  limits 
of  the  place  of  residence  of  the  examining  surgeon  or  of  the  place  of  regular 
meeting  of  the  examining  board. 

Beoision  by  Comptroller  Bowney,  Becember  10,  1918: 

The  Auditor  for  the  Interior  Department  on  December  2,  1913, 
submitted  for  approval,  disapproval,  or  modification  his  decision  of 
November  29,  1913,  modifying  an  existing  construction  of  law,  as 
follows: 

"The  question  arises  in  the  examination  of  the  account  of  the  chief 
disbursingclerk  for  the  Department  of  the  Interior  under  the  appro- 
priation MFor  fees  and  expenses  of  examining  surgeons,  pensions,  for 
services  rendered  within  the  fiscal  year  nineteen  hundred  and  thir- 


teen $200^000.'    (37  Stat,  312.) 
"The  disbursing  clerk  cla" 


laims  credit  for  payments  covering  travel- 
ing expenses  incurred  by  surgeons  in  making  examinations  at  the 
residences  of  certain  applicants  for  pensions  who  resided  either 
within  the  corporate  limits  of  the  place  of  regular  meeting  of  the 
board  of  surgeons  or  within  the  corporate  limits  of  the  place  of  resi- 
dence of  the  surgeon  making  the  examination.  These  expenditures 
are  approved  by  the  Commissioner  of  Pensions  and  credit  tor  similar 
payments  have  been  heretofore  allowed  in  this  office. 
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''The  Commissioner  of  Pensions  was  empowered  by  the  act  of 
March  3,  1873  (17  Stat.,  576),  to  appoint  civil  surgeons  to  make  the 
required  periodical  examinations  of  pensioners,  and  to  examine  ap- 
plicants for  pension  where  directed  to  do  so  bj  the  commissi(mer, 
'  and  the  fee  for  such  examinations,  and  the  requisite  certificates  thereof 
in  duplicate,  including  postage  on  such  as  are  transmitted  to  pension 
agents,  shall  be  $2    *    *     *.' 

''The  commissioner  was  by  the  same  act  authorized  'to  select  a 
board  of  three  duly  appointed  examining  surgeons,  who  diall  meet 
at  a  place  to  be  designated  by  him,  and  shalf  review  such  cases  as 
may  be  ordered  before  them  on  appeal  from  any  special  examina- 
tion *  *  *.  The  compensation  for  each  of  such  surgeons  shall  be 
$3,  and  shall  be  paid  out  of  any  appropriations  made  for  the  payment 
of  pensions,  in  the  same  manner  as  the  ordinary  fees  of  appointed 
surgeons  are  or  may  be  authorized  to  be  paid,' 

"  By  the  act  of  July  25, 1882  (22  Stat,  175),  the  commissioner  was 
authorized  to  appoint  surgeons  and  organize  boards  of  ^amining 
surgeons,  providing  'the  fee  for  each  examination,  and  satisfactory 
certificate  thereof,  shall  be  $2  to  each  member  when  made  by  a  board 
and  $2  when  made  by  one  surgeon.'  And  the  commissioner  was  fur- 
ther authorized,  where  he  deemed  it  necessarv, '  to  employ  an  expert, 
not  a  regularly  appointed  surgeon,  to  make  tne  examination ;  and  the 
fee  for  such  examination -shall  be  $5.'  Provided^  'That  when  the 
claimant  is  so  disabled  as  not  to  be  able  to  present  himself  to  a  board 
of  surgeons  for  examination  the  commissioner  may  order  a  surgeon  to 
make  the  examination  at  the  claimant's  residence;  and  the  fee  for 
such  examination  shall  be  $2,  in  addition  to  the  actual  traveling  ex- 
penses of  the  surgeon.' 

"  By  the  act  of  May  28, 1908  (35  Stat,  419) ,  under  which  the  ques- 
tion arises,  the  fees  of  examining  surgeons  were  increased,  it  oeing 
therein  provided  : 

'"And  hereafter  each  member  of  each  examining  board  shall  re- 
ceive the  sum  of  $3  for  the  examination  of  each  applicant  *  ♦  * 
and  the  fee  shall  be  $3  when  the  examination  is  maae  by  one  surgeon, 
and  the  fee  for  each  examination  at  the  claimant's  i*esidence,  provided 
his  residence  is  outside  the  corporate  limits  of  the  place  of  regular 
meeting  of  the  examining  board  or  of  the  place  of  residence  or  the 
surgeon  making  the  examination,  shall  be  $5  in  addition  to  the  pay- 
ment of  the  actual  traveling  expenses  of  the  surgeon    *    ♦    *.* 

"  I  decide  that  under  this  act  surgeons  are  not  entitled  to  reimburse- 
ment for  traveling  expenses  incurred  in  making  examinations  at  the 
residences  of  claimants  who  reside  within  the  corporate  limits  of  the 

Slace  of  regular  meeting  of  the  examining  board  or  the  place  of  resi- 
ence  of  the  surgeon  making  the  examination.  I  also  decide  that 
expert  surgeons  employed  under  the  act  of  July  25,  1882,  supra^  are 
entitled  to  a  fee  of  $5  whether  the  examination  is  made  at  tne  home 
of  the  applicant  or  the  office  of  the  surgeon,  but  that  they  are  not 
entitled  to  reimbursement  for  traveling  expenses." 

Under  the  act  of  July  25,  1882,  aupra^  a  surgeon  who  under  orders 
made  an  examination  at  a  claimant's  residence,  was  entitled  to  a  fee 
of  $2  for  making  such  examination  and  to  actual  traveling  expenses 
in  going  to  and  returning  from  the  place  of  such  examination*  regard- 
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less  of  whether  such  claimant's  residence  was  within  or  without  the 
corporate  limits  of  the  place  of  residence  of  the  examining  surgeon 
or  of  the  place  of  regular  meeting  of  the  examining  board. 

I  do  not  think  the  later  act  of  May  28,  1908,  intended  in  any  way 
to  modify  the  provision  in  r^ard  to  traveling  expenses  to  be  allowed 
a  surgeon  in  going  to  and  returning  from  an  examination  at  a  claim- 
ant's residence.  It  simply  amended  the  provision  relating  to  the  fees 
allowed  the  members  of  the  examining  board  and  the  surgeons  by 
increasing  them  to  $3  for  each  examination  made — 

(1)  Within  the  corporate  limits  of  the  place  of  the  regular  meet- 
ing of  the  examining  board;  and 

(2)  Within  the  corporate  limits  of  the  place  of  residence  of  the 
examining  surgeon;  and  $5  for  each  examination  made  at  a  claim- 
ant's residence  outside  of  both  of  these  corporate  limits. 

There  is  no  provision  in  the  later  act  expressly  repealing  the  pro- 
vision for  traveling  expenses  incurred  by  a  surgeon  in  traveling  to 
and  from  a  claimant's  residence  within  the  above-mentioned  cor- 
porate limits.  This  practice  appears  to  be  in  harmony  with  the 
above  statutes  on  the  subject  and  will  therefore  not  be  disturbed. 

The  status  of  an  expert,  not  a  regularly  appointed  surgeon,  who 
is  employed  under  said  act  of  1882  was  not  changed  by  the  later  act. 
Under  the  act  of  1882  he  was  and  still  is  entitled  to  a  fee  of  $5  for 
making  an  examination.  But  the  auditor  now  holds  that  in  no  case 
is  he  entitled  to  actual  traveling  expenses  incurred  in  going  to  and 
returning  from  the  place  of  making  the  examination.  I  do  not 
think  such  was  the  intention  of  Congress  in  framing  the  said  act  of 
July  25,  1882.  It  is  true  the  particular  paragraph  which  authorizes 
the  commissioner  to  employ  experts  is  silent  as  to  their  traveling 
expenses,  but  it  follows  immediately  after  the  paragraph  allowing 
actual  traveling  expenses  to  surgeons  while  performing  similar 
services,  and  the  two  paragraphs  must  be  construed  together  in 
order  to  arrive  at  the  intention  of  Congress.  It  clearly  was  the 
intention  to  treat  the  surgeons  and  experts  alike  in  regard  to  allow- 
ance of  actual  traveling  expenses  while  performing  their  services, 
under  orders,  and  they  seem  to  have  been  so  treated  under  the  prac- 
tice existing  up  to  this  time. 

The  auditor's  decision  is  disapproved. 


FimCHASS  AQAIKST  DEmratTENT  COHTEACTOR'S  ACCOirHT. 

Purchase  and  charge  of  excess  cost  against  a  delinquent  contractor's  account, 
held,  under  the  circumstances  of  the  case,  not  Justified.    See  opinion. 

Beolsion  by  Comptroller  Downey,  December  10,  1913: 

The  Old  Dominion  Paper  Co.  applied  November  29,  1913,  for  a 
revision  of  the  settlement,  October  27, 1913,  of  its  claim  (No.  520743) 
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for  contract  price  of  certain  rubber  bands  furnished  by  it  to  the 
quartermaster's  depot,  New  York,  under  award  of  October  23,  1912. 
By  certificate  No.  96951,  dated  October  27,  1913,  the  auditor  al- 
lowed $96.47  of  the  sum  claimed,  and  disallowed  $92.72,  the  item  so 
disallowed  representing  the  excess  cost  of  certain  rubber  bands  pur- 
chased from  another  firm  because  of  alleged  delinquencies  on  the 
part  of  the  Old  Dominion  Paper  Co. 
The  facts  giving  basis  to  the  appeal  so  presented  are  as  follows : 
October  8,  1912,  the  depot  quartermaster  at  New  York  advertised 
for  proposals  for  furnishing  and  delivering  at  No.  2  Moore  Street, 
New  York  City,  4,000  gross  of  rubber  bands  of  various  sizes,  it  being, 
with  reference  to  such  quantity,  however,  stated : 

"  Special, — ^The  quantity  specified  is  the  approximate  number  that 
will  be  required  during  the  remainder  of  the  fiscal  year  ending  June 
30,  1913,  based  on  past  experience. 

"  It  is  to  be  understood  that  the  Government  does  not  bind  itself 
to  order  any  definite  quantity.  It  may  not  order  any  more  or  may 
order  more  than  the  quantity  specified,  depending  upon  the  require- 
ments of  the  service;  provided,  however,  that  the  quantity  specified 
shall  not  be  increased  more  than  50  per  cent,  except  at  bidder's  option. 

"  Deliveries  to  be  made  at  such  time  or  times  and  in  such  quantities 
as  may  be  required  during  the  period  stipulated  above  by  tne  depot 
quartermaster." 

In  response  to  said  circular  invitation  the  Old  Dominion  Paper 
Co.  October  17,  1912,  proposed  to  furnish  the  rubber  bands  in  ques- 
tion; to  begin  delivery  thereof  within  10  days  (from  receipt  of 
order),  and  to  complete  delivery  within  30  days  (from  order). 

Said  proposal  was  accepted  on  October  23,  1912,  and  an  order 
immediately  placed 'for  3^852  gross  of  bands  worth,  at  contract 
rates,  $670.32,  which  order  was  filled  as  directed  and  the  bands  paid 
for  as  agreed.  This  order  lacked  but  148  gross  of  being  the  full 
4,000  gross  originally  contracted  for. 

March  21,  1913,  a  second  order  under  the  award  of  October  23, 
1912,  this  time  for  SfiOO  gross ^  was  sent  the  contractor,  which,  with 
the  prior  order,  was  852  gross  in  excess  of  the  quantity  that  could  be 
ordered  under  said  award  except  at  hidder^s  option.  However,  the 
contractor  accepted  the  order  without  objection,  so  far  as  appears, 
and  it  may  be  considered  as  having  thereby  obligated  itself  to  fur- 
nish the  excess  quantity  under  the  original  award. 

April  5,  1913,  the  contractor  delivered  1,328  gross  of  the  lot  of 
bands  ordered  on  March  21,  1913.  This  partial  delivery  was  well 
within  the  agreed  time,  and  the  lot  so  delivered  was  worth,  at  con- 
tract rates,  $188.19. 

The  remainder  of  order — 1,672  gross — ^the  contractor  did  not  have 
in  stock,  and  its  factory  was  directed  to  manufacture  the  same. 
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It  is  not  shown  when  the  order  of  March  21, 1913,  was  received  by 
the  contractor.  Assuming  that  it  was  received  in  due  course,  there- 
fore, as  must  be  done,  it  was  received  not  later  than  March  23,  1913  • 
(mail  leaving  New  York  on  evening  of  March  21,  1913,  would  be 
delivered  in  Norfolk  at  least  that  early) ,  so  that  the  30  days  allowed 
for  delivery  expired  on  April  22, 1913. 

On  that  date  1,672  gross  of  the  3,000  ordered  had  not  been  deliv- 
ered, and  the  further  facts  are  stated  by  the  depot  quartermaster  (3d 
ind.  July  10, 1913) ,  as  follows  : 

"  2.  On  April  26  the  storekeeper  was  instructed  to  report  to  the 
depot  quartermaster  if  the  Old  Dcwninion  Paper  Co.  had  not  com- 
pleted its  delivery  before  10  o'clock  the  following  morning.  Deliv- 
ery not  being  made  by  that  time,  the  uncompleted  part  of  the  order 
was  canceled  and  the  contractor  so  advised  at  once  (copy  of  letter 
inclosed).  Tower  Manufacturing  &  Novelty  Co.  being  at  the  same 
time  requested,  by  telephone,  to  inform  this  office  of  their  ability  to 
accept  award  tor  delivery  of  the  canceled  order.  Replying  that  they 
were  prepared  to  accept  order  for  delivery  in  seven  days  they  were 
requested  at  once  to  proceed  to  fill  the  order,  which  would  be  con- 
firmed by  formal  mail  order.  This  was  on  a  Saturday,  and  in  ac- 
cordance with  custom  of  this  office  to  date  orders  one  day  ahead  to 
protect  contractors  for  possible  delay  in  mail  delivery,  the  order  was 
dated  the  28th,  the  next  working  day. 

"3.  Letter  notifying  the  Old  Dominion  Paper  Co.  of  cancella- 
tion, and  order  on  Tower  Manufacturing  &  Novelty  Co.,  was  depos- 
ited in  the  mail  before  the  Tyer  Rubber  Co.  (acting  for  the  Old 
Dominion  Co.)  tendered  deliverjr  on  the  forenoon  of  the  26th;  and 
then  to  haVe  accepted  delivery,  with  consequent  cancellation  of  letter 
to  the  Old  Dominion  Paper  Co.  and  order  on  Tower  Manufacturing 
&  Novelty  Co.,  would  have  given  the  conduct  of  this  office  a  color  of 
apparent  vacillation.  In  addition,  in  the  face  of  decisions  on  the 
subject  and  letter  to  the  Quartermaster  General  of  the  Army  from 
the  S«3retary  of  War,  dated  November  18,  1909,  the  depot  quarter- 
master. New  York,  had  no  right  to  grant  the  defaulting  contractor 
any  relief  from  his  contract  obligaticms." 

The  letter  to  the  Old  Dominion  Paper  Co.  notifying  it  that  the 
order  of  March  21  was  canceled  as  to  1,672  gross  of  the  bands  thereby 
ordered  was  dated  April  26, 1913,  and  it  was  therein  stated  that "  'pur- 
chme  had  heen  made  elsewhere  and  the  difference  in  cost  will  be  de- 
ducted from  your  account." 

By  order  dated  April  28, 1913,  another  firm  was  directed  to  deliver 
m  seven  days  from  date  of  order ^  1,672  gross  of  bands,  at  a  cost  of 
$380.91,  which  was  $92.72  more  than  the  same  bands  would  have  cost 
if  furnished  by  the  Old  Dominion  Paper  Co. 

A  paragraph  (20)  of  the  specifications  attached  to  the  proposal 
and  acceptance  and  made  a  part  thereof  stipulated  that  in  case  the 
contractor  failed  to  make  deliveries  as  agreed  the  Government  might 
supply  its  deficiency  "  by  purchase  in  the  open  market  or  otherwise," 
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and  that  the  contractor  should  be  charged  "  with  the  increased  cost 
of  the  supplies  so  purchased  over  what  the  same  would  have  cost  if 
delivered  by  them  " ;  and  acting  under  this  provision,  when  it  came 
to  paying  for  the  bands  (1,328  gross)  delivered  by  the  Old  Dominion 
Paper  Co.  on  April  6,  1913,  the  depot  quartermaster  deducted  from 
the  price  thereof  ($188.19)  the  alleged  excess  cost  of  the  1,672  gross 
purchased  on  April  28,  1913,  as  above  set  forth,  such  excess  being,  as 
claimed,  $92.72. 

The  contractor  declined  to  assent  to  the  charge,  and  after  con- 
siderable correspondence  the  voucher  was  referred  to  the  auditor 
for  settlement,  with  the  result  already  stated.  The  only  question 
raised  by  the  appeal  presented  is,  therefore,  it  will  be  seen,  whether 
the  Old  Dominion  Paper  Co.  was  chargeable  with  the  extra  cost  of 
the  1,672  gross  of  rubber  bands  bought  under  order  of  April  28, 1913. 

The  4,000  gross  of  bands  originally  contracted  for  was  practically 
delivered  under  the  first  order.  The  order  of  March  21,  1913,  was 
therefore  almost  in  its  entirety  an  exercise  of  the  option  of  the  Gov- 
ernment to  increase  the  quantity  contracted  for  by  50  per  cent  or 
more,  with  the  contractor's  assent.  The  contractor,  so  far  as  ap- 
pears, was  given  no  advance  notice  of  the  purpose  of  the  Govern- 
ment to  exercise  this  option  to  increase,  nor  was  its  approval  of  the 
unauthorized  increase  that  was  involved  in  the  order  asked  or  given 
except  as  is  to  be  implied  from  the  fact  that  it  raised  no  objections 
thereto;  and  while  the  contract  did  not  in  terms  require  that  such 
advance  notice  or  express  assent  be  given  or  obtained,  yet  it  appears 
that  it  would  have  been  but  fair  to  give  some  notice  of  intention  to 
place  this  order  so  largely  in  excess  of  specified  quantity,  especially 
as  it  appears  that  the  order  involved  a  large  quantity  of  bands  of  a 
kind  not  most  conmionly  carried  in  stock,  and  "Information  for 
bidders  "  seem  to  imply  a  contemplated  "  notice  of  increase." 

But  aside  from  that,  considering  that  no  such  notice  was  required, 
let  us  look  at  the  pertinent  facts  in  the  case. 

We  have  seen  that  this  second  order  was  sent  March  21.  It  is 
fair  to  assume  that  it  was  received  by  March  23.  This  required  de- 
livery not  later  than  April  22.  Nearly  half  this  order  was  shipped 
April  5,  and,  so  far  as  appears,  promptly  delivered,  a  delivery  ap- 
proximately two  weeks  sooner  than  required. 

The  shipment  in  question  left  the  factory  April  21.  Transporta- 
tion people  say  in  ordinary  course  it  should  have  been  in  New  York 
the  morning  of  the  23d.  It  in  fact  reached  New  York  the  morning 
of  the  26th,  and  delivery  was  tendered  that  forenoon  but  refused. 

On  Aj^vil  25  the  storekeeper  had  been  instructed  to  report  whether 
the  delivery  had  been  made  at  10  o'clock  the  following  forenoon 
(April  26).  Delivery  had  not  been  made  at  that  hour  (the  goods 
then  likely  being  on  a  truck  some  place  between  the  steamer  and  the 
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quartermaster's  depot) ,  and  a  letter  was  immediately  written  notify- 
ing the  claimant  of  the  cancellation.  The  letter,  it  is  said,  was 
mailed,  but  if  written  after  the  report  by  the  storekeeper  of  non- 
delivery up  to  10  o'clock,  could  not  have  gotten  far  on  its  way  dur- 
ing the  forenoon.  Then  by  telephone  the  Tower  Manufacturing  & 
Novelty  Co.  was  asked  if  it  could  accept  award  for  delivery  of  can- 
celed order;  replied  that  it  could  deliver  in  seven  days,  and  "were 
requested  to  proceed  to  fill  the  order,  which  would  be  confirmed  by 
formal  mail  order,"  but  the  formal  mail  order  was  not  sent  until  the 
28th,  and  in  letter  of  June  13  to  claimant,  the  Chief  Quartermaster 
Corps  says  specifically  "  order  was  not  placed  with  the  Tower  Manu- 
factwring  &  Novelty  Co.  until  April  25,  which  in  effect  was  the 
equivalent  of  granting  eight  days'  extension." 

This  unequivocal  statement  must  be  regarded  as  fixing  the  time  of 
the  placing  of  the  substitute  order  as  of  the  28th.  The  fact  is  estab- 
lished that  delivery  had  been  tendered  and  refused  before  noon  of 
the  26th.  It  follows  that  at  that  time  nothing  affecting  contractual 
relations  had  been  done  except  the  writing  of  the  letter  of  cancella- 
tion some  time  within  less  than  two  hours  theretofore. 

With  these  bands  then  ready  for  delivery  and  with  nothing  to  do 
but  recall  the  letter  of  cancellation  on  which  the  ink  could  hardly 
have  been  dry,  a  recall  which  would  have  been  presumed  by  accept- 
ance of  the  goods,  I  am  asked  to  say  that  the  Government  was  justi- 
fied in  refusing  acceptance,  placing  the  order  two  days  afterwards 
with  another  company  at  an  arbitrary  price  nearly  a  third  in  excess 
of  the  contract  price  and  charging  the  increased  cost  to  the  con- 
tractor. 

It  is  to  be  observed  that  it  does  not  appear  that  the  service  was  in 
need  of  the  bands;  it  evidently  must  have  had  a  rather  abundant 
supply  on  hand,  and  if  in  need  the  need  could  have  been  most  readily 
supplied  by  accepting  the  bands  tendered  by  the  contractor  rather 
than  waiting  for  another  company  to  furnish  them  at  a  later  date. 

Such  contracts  as  this,  authorizing  the  Government  to  replace  un- 
filled contracts  and  charge  the  excess  cost  to  the  contractor  are  right 
in  spirit,  but  the  true  spirit  of  such  a  contract,  its  real  object,  is  found 
in  the  protection  it  affords  the  Government  by  placing  it  in  position 
to  supply  a  need  which  a  contractor  fails  to  supply,  and  to  supply  it 
without  additional  cost. 

The  circumstances  of  this  case  do  not  bring  it  within  the  true  spirit 
of  such  a  contract. 

I  refrain  from  comment  on  the  many  things  said  in  submitted 
statements  indicating  some  feeling  against  this  particular  contractor 
or  upon  the  fact  that  in  exercising  an  assumed  right  to  supply  the 
need  "by  purchase  in  the  open  market  or  otherwise"  it  does  not 
appear  that  any  attempt  was  made  to  supply  it  at  the  best  price 
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reasonably  obtainable  in  the  open  market,  the  placing  of  the  order 
at  a  price  more  than  31  per  cent  in  advance  of  the  price  at  which  the 
contractor  was  tendering  fulfillment  of  his  contract  speaking  loudly 
on  that  question.  The  legal  duty  to  minimize  as  much  as  reasonably 
may  be  done  rather  than  augment  the  damages  rests  on  one  seeking 
to  charge  a  delinquent  contractor. 

The  action  of  the  auditor  in  charging  the  claimant  with  $92.72 
excess  cost  is  disapproved,  and  certificate  of  diflFerence  will  issue  for 
that  amount. 

With  the  contractor's  claim  that  it  should  be  paid  for  the  1,672 
gross  of  bands  tendered  and  refused  on  April  26,  I  have  nothing  to 
do,  the  goods  not  having  been  delivered  to  and  accepted  by  the  Gov- 
ernment. If  the  contractor  has  any  claim  upon  the  Government  on 
account  thereof,  it  is  not  one  which  it  is  within  my  right  or  duty  to 
settle. 


CONTRACT  TO  LiaTTIBATE  TTNCEBTAIK  DAXAQSS. 

An  officer  of  the  Goyemment,  who  is  himself  without  authority  to  liquidate 
indeterminate  damages  claimed  to  hare  resulted  theretofore  from  an  al- 
leged unauthorized  act  on  the  part  of  agents  of  the  Government,  can  not, 
by  contract  or  otherwise,  delegate  authority  to  liquidate  to  another. 

ESxecutiye  officers  have  no  authority  to  liquidate  such  damages. 

Comptroller  Downey  to  the  Secretary  of  the  Interior,  December  16,  1913: 

I  am  in  receipt  of  your  letter  of  the  8th  instant  requesting  my  de- 
cision of  a  question  therein  presented,  as  follows : 

"  There  is  inclosed  a  copy  of  a  contract  between  the  United  States 
and  the  North  Coast  Railroad  Co.  dated  July  7, 1910. 

"An  advance  decision  is  desired  from  you  whether  I  can  liquidate 
the  damages  which  the  companjr  had  suffered  prior  to  the  signing 
of  the  contract,  an  express  provision  for  such  liquidation  of  damages 
by  me  being  contained  in  article  5  of  the  contract  referred  to.  This 
was  inserted  in  the  contract,  because  at  the  time  such  action  was 
regarded  as  within  the  power  of  the  head  of  a  department. 

"  The  relevant  facts  are  as  follows :  The  railroad  company  was  con- 
structing a  line  of  road  in  the  vicinity  of  North  Yakima,  Wash.,  and 
at  the  same  time  the  United  States  was  constructing  the  Yakima- 
Sunnyside  reclamation  project,  under  the  provisions  of  the  act  of 
June  17, 1902  (32  Stat.,  388).  The  railroad  company  had  constructed 
an  embankment  as  a  part  of  its  line  of  road,  but  had  not  ballasted  its 
embankment  nor  laid  its  rails  at  the  time  the  canal  called  the  Sulphur 
Creek  wasteway,  a  part  of  the  Yakima-Sunnyside  project,  was  con- 
structed across  the  line  of  road. 

"  The  United  States  in  constructing  the  wasteway  or  canal  claimed 
the  easement  reserved  to  the  United  States  under  the  provision  of  the 
act  of  August  30, 1890  (26  Stat.,  891),  as  follows: 
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"  'Provided,  That  in  all  patents  for  lands  hereafter  taken  up  under 
any  of  the  land  laws  of  tne  United  States,  or  on  entries  or  claims 
validated  by  this  act  west  of  the  one  hundredth  meridian,  it  shall  be 
expressed  that  there  is  reserved  from  the  lands  in  said  patent  de- 
scribed a  right  of  way  thereon  for  ditches  or  canals  constructed  by 
the  authority  of  the  United  States.' 

"  Such  a  reservation  was  contained  in  the  patent  to  the  land  where 
the  crossing  occurred  and  the  railroad  company  admittedly  took,  sub- 
ect  to  the  rights  of  the -United  States  under  the  above  provision  of 
aw. 

"The  T'''nited  States  constructed  its  canal  across  the  embankment 
thrown  up  by  the  railroad  company  without  making  any  advance 
agreement  as  to  the  damages  the  railroad  company  might  suffer  from 
the  crossing. 

"About  two  years  later  the  railroad  company  desired  to  lay  its  rails 
and  ballast  its  track  at  this  point,  and  it  was  at  this  time  that  the 
contract  of  July  7, 1910,  was  entered  into.  By  the  contract  the  United 
States  permitted  the  railroad  company  to  construct  its  line  of  road 
over  the  canal,  and  article  5  of  said  contract  provided  as  follows: 

" '  It  is  mutually  agreed  that  the  contractor's  claim  for  damages 
arising  out  of  the  fact  that  a  portion  of  its  partially  constructed 
roadbed  was  destroyed  by  the  United  States  in  constructing  said 
wasteway  and  its  claim  for  reimbursement  by  the  United  States  for 
the  cost  of  constructing  the  bridge  herein  provided  for  shall  be  sub- 
mitted to  the  Secretary  of  the  Interior  for  final  decision  as  to  the 
validity  and  legality  of  the  said  claims  and  as  to  the  amount  to  which 
the  contractor  may  be  entitled  in  the  premises:  Provided,  That  noth- 
ing herein  shall  be  construed  as  a  recognition  by  the  United  States 
of  the  validity  of  the  said  claims:  And  provided  furtJier,  That  the 
decision  of  the  Secretary  of  the  Interior  shall  be  oinding  and  final 
upon  both  parties  as  to  the  validity  and  legality  of  the  said  claims 
and  as  to  the  amount  to  which  the  contractor  may  be  entitled  in  case 
either  or  both  of  said  claims  should  be  found  valid  and  legal.' 

"  Under  the  circumstances,  it  would  seem  that  the  United  States  is 
liable  for  the  pavment  of  an  amount  which  will  reimburse  the  rail- 
road company  tor  the  embankment  torn  down  or  destroyed,  an 
amount  which  the  engineers  estimate  at  $70.15.  The  railroad  com- 
pany, however,  contends  that  it  should  be  paid  for  the  bridge  it  was 
compeUed  to  construct  before  it  could  continue  its  line  of  road  over 
the  canal  and  claims  damages  in  the  amount  of  $8,014.92. 

"  Prior  to  the  decision  of  the  United  States  Supreme  Court  in  the 
case  of  Cramp  v.  V.  S.  (216  U.  S.,  494),  decided  February  28, 
1910,  it  was  frequently  held  by  the  Comptroller  that  unliquidated 
damages  not  sounding  m  tort  may  be  liquidated  and  paid  by  the  heads 
of  departments.  (See  16  Comp.  Dec»  589 ;  16  id,,  76 ;  9  id.,  488 ;  8  id., 
651;  7  id.,  401;  7  id.,  517;  7  id.,  767;  6  id.,  953  [citing  the  case  of 
United  States  v.  Corliss  Engine  Co.,  91  U.  S.,  321,  and  22  Opin. 
A.  G,,437];  Qid.,M8.) 

"  The  dictum  of  the  United  States  Supreme  Court  in  the  Cramp 
case,  found  on  page  500  of  216  United  States  Reports  ('it  is  well 
understood  that  executive  officers  are  not  authorized  to  entertain  and 
settle  claims  for  unliquidated  damages '),  has  been  given  a  broad  con- 
struction by  the  Comptroller,  and  the  Cramp  case  has  been  held  to 
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apply  SO  as  to  prevent  executive  officers  from  liquidating  a  claim 
based  upon  an  implied  contract,  which  arises  when  the  Government 
takes  private  property  under  circumstances  negativing  a  tort.  (See 
18  Comp.  Dec.,  382;  17  id.,  194;  17  id.,  412;  17  id.,  806,  and  the  un- 
published decision  of  February  15, 1913,  in  reference  to  the  claim  of 
Elbert  H.  Davison  for  damages  to  his  hay  crop  and  garden,  64  MS. 
Comp.  Dec.,  838.) 

"  The  Cramp  case  involved  only  damages  arising  from  a  breach  of 
contract,  and  not  damages  based  upon  an  implied  contract  due  to  the 
taking  of  private  property.  The  circumstances  of  the  Cramp  case 
were  so  peculiar,  the  Secretary  of  the  Navy  having  conceded  tnat  he 
was  not  authorized  to  liquidate  damages  on  behalf  of  the  United 
States,  that  it  does  not  seem  to  be  advisable  to  extend  the  effect  of 
the  decision  beyond  what  is  absolutely  required,  especially  in  view 
of  the  fact  that  there  does  not  seem  to  be  any  solid  reason  why  it 
should  be  extended  to  a  case  where  the  Government  takes  private 
property  without  making  a  contract  in  advance  fixing  the  amount  of 
the  damages  to  be  paid. 

"  For  example,  m  the  Davison  case,  supra^  it  is  admitted  that  if, 
five  minutes  before  the  canal  was  cut  to  save  Government  property, 
the  officer  acting  for  the  United  States  had  made  a  contract  with  the 
landowner  whose  land  would  be  flooded  by  the  cut  fixing  the  dam- 
ages at  $100,  the  contract  would  have  been  valid  and  settlement 
thereof  could  have  been  made  by  the  Treasury  Department.  Five 
minutes  after  the  damage  was  suffered,  however,  the  officer  could  not 
settle  with  the  owner  as  to  his  damages.  The  owner's  only  remedy 
then  is  by  a  suit  in  court. 

"  In  view  of  the  fact  that  article  5  was  inserted  in  the  present  con- 
tract in  accordance  with  the  well-established  practice  theretofore 
prevailing;  of  the  fact  that  it  will  be  greatly  to  the  advantage  of 
the  Government  to  settle  the  matter  witnout  the  expense  and  delay 
of  court  procedure ;  and  of  the  further  fact  that  there  appears  to  he 
nothing  in  the  Cramp  case  which  would  forbid  the  liquidation  by 
me  of  the  present  claim,  your  opinion  is  requested  whether  I  am 
authorized  to  liquidate  the  claim  in  the  manner  provided  by  the 
contract." 

The  contract  of  July  7,  1910,  in  so  far  as  it  purported  to  provide 
for  a  settlement  of  the  damages  then  and  now  alleged  to  have  re- 
sulted from  the  removal  of  an  embankment  theretofore  built  by  the 
North  Coast  Railroad  Co.,  was  a  contract  to  adjudicate  and  settle 
damages,  if  damages  there  were,  that  had  already  accrued — and  ac- 
crued in  the  absence  of  any  agreement  whatever,  except  as  one  might 
be  inferred  from  the  circumstances  of  the  case,  looking  to  the  settle- 
ment thereof.  If  the  railroad  company  had  or  has  any  valid  claim 
for  such  damages  on  the  account  stated,  it  was  as  valid  a  claim  before 
the  making  of  said  contract  of  July  7, 1910,  as  it  was  afterwards  or  is 
now.  The  contract  of  July  7,  1910,  did  not  add  to  the  liability  of 
the  United  States  in  such  regard. 

And  furthermore,  if  damages  had  accrued  because  of  the  removal 
of  an  embankment  belonging  to  the  railroad  company,  they  had 
accrued  as  a  consequence  of  an  act  on  the  part  of  the  Government 
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which  the  Government  had  no  legal  right  to  do;  i.  e.,  if  the  Govern- 
ment removed  the  embankment  as  a  matter  of  legal  right,  legal 
damages  could  not  have  resulted  from  such  removal. 

As  expressed  in  the  age-old  maxim :  Nemo  darrnium  facit^  nm  qui 
id  fecit  quod  facere  jus  non  habet — ^no  one  is  considered  as  doing  dam- 
age unless  he  is  doing  what  he  has  no  right  to  do. 

However,  I  am  not  called  upon  to  determine  whether  the  United 
States  is  in  fact  liable  for  any  damages  by  i*eason  of  its  removal  of 
the  railroad  company's  embankment  and  the  necessity  imposed  of 
constructing  a  bridge  over  the  wasteway.  Reference  is  made  to  the 
question  because  I  do  not  want  it  to  be  assumed,  in  connection  with 
my  decision  of  the  question  really  submitted,  that  any  liability  on 
the  part  of  the  Government  is  conceded.  All  the  facts  necessary  to 
a  proper  determination  of  that  question,  if  it  were  for  my  determina- 
tion, are  not  before  me,  but  I  deem  it  my  duty,  under  the  circum- 
stances, to  suggest  the  at  least  grave  doubt  about  the  Government's 
liability. 

With  reference  to  the  question  submitted,  if  in  fact  there  is  liability, 
it  may  be  observed  that  if  said  embankment  was  there  of  right  and 
removed  by  agents  of  the  Government  without  previous  agreement 
as  to  the  damages  that  would  be  occasioned  by  such  removal  any 
damages  that  would  and  did  result  from  such  removal  were  and  are 
purely  of  an  unliquidated  character.  The  present  claim  of  the  rail- 
road company  amply  demonstrates  this  fact,  for  it  claims  not  only 
the  initial  cost  of  placing  the  embankment  that  was  removed,  but 
other  remote  and  purely  consequential  damages  as  well.  Such  dam- 
ages were  of  an  unliquidated  character  then,  and  the  contract  of 
July  7,  1910,  gave  them  no  new  or  different  character. 

Said  contract  was  made  on  behalf  of  the  United  States  by  an 
en^neer  of  the  Reclamation  Service  "  thereunto  authorized  by  and 
subject  to  the  approval  of  the  director  "  of  said  service.  It  is  mani- 
fest that  if  the  contracting  officer  himself  had  not  the  power  or 
authority  to  liquidate  and  settle  the  railroad's  claims  then  asserted 
he  could  not  delegate  such  power  or  authority  to  another.  Here, 
again,  an  old  maxim  expresses  aptly  the  law:  Nemo  dot  qui  non 
habet — a  person  can  not  delegate  a  power  that  he  himself  does  not 
have. 

Whatever  claim  the  North  Coast  Railroad  Co.  had  at  the  time  the 
contract  of  July  7,  1910,  was  made  and  whatever  claim  it  now  has 
was  and  is  a  claim  for  unliquidated  damages,  and  that  such  damages, 
if  damages  there  were,  resulted  from  the  breach  of  an  implied  con- 
tract and  not  from  the  breach  of  an  express  contract  would  make  no 
manner  of  difference,  for  the  rules  of  law  which  are  controlling  as  to 
the  damages  resulting  from  breach  of  contract  are  alike,  whether  the 
contract  be  express  or  implied.    That  claim  no  executive  officers  of 
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the  Government  had  authority  to  settle  {Cramp  v.  United  States^  216 
U.  S.,  494),  and  having  themselves  no  authority  to  settle  such  claim, 
the  officers  of  the  Reclamation  Service  could  not  by  contract  or  other- 
wise delegate  such  authority  to  another.  The  contract  of  July  7, 
1910,  in  so  far  as  it  purported  to  delegate  such  power  to  the  Secre- 
tary of  the  Interior,  was  without  legal  effect,  and  in  no  wise  altered 
the  character  or  status  of  the  railroad's  claims. 
Your  question  is  answered  in  the  negative. 


COXPEirSATION  OF  CADETS  OF  THE  UNITED  STATES  XIUTA&Y  ACADEMY 
IN  FEBIOD  FBOX  JTTLY  1,  1876,  TO  JTTNE  30,  1898. 

The  acts  of  Congress  making  appropriations  for  the  support  of  the  United 
States  Military  Academy  for  the  fiscal  years  covering  the  x>eriod  from 
July  1,  1876,  to  June  30,  1893,  having  been  construed  uniformly  by  the 
officers  charged  with  the  execution  of  such  laws,  as  authorizing  payment 
of  no  more  than  $540  a  year  as  full  compensation  of  a  cadet  and  as 
superseding  section  1339  of  the  Revised  Statutes,  and  it  not  appearing  that 
such  construction  is  erroneous,  commutation  of  rations  can  not  lawfully 
be  paid  a  cadet  of  the  United  States  Military  Academy  for  any  part  of  the 
above-mentioned  period. 

Decision  by  Comptroller  Downey,  December  16,  1918: 

William  B.  Le  Due,  of  1747  Corcoran  Street,  Washington,  D.  C, 
appealed  December  10,  1913,  from  the  action  of  the  Auditor  for  the 
War  Department  in  settlement  No.  521460,  dated  July  26,  1913, 
wherein  the  claim  of  said  William  B.  Le  Due  for  pay,  etc.,  as  cadet 
at  the  United  States  Military  Academy  was  disallowed  because — 

"  Said  cadet  received  pay  in  full  from  July  1,  1878,  the  date  he 
was  admitted  to  the  United  States  Military  Academy,  to  June  80, 
1880^  the  date  his  resignation  therefrom  took  effect,  having  been 
paid  at  the  rate  of  $540  a  year  as  provided  for  under  the  laws  in 
force  during  his  period  of  service.  He  is  also  shown,  by  report  from 
the  War  Department,  to  have  been  repaid  the  full  amount  of  '  pay 
retained  for  equipment  fund,'  and  for  other  credits  on  his  personal 
account  as  a  cadet  by  the  treasurer  of  the  United  States  Militarv 
Academy,  his  account  having  been  closed  to  June  30,  1880,  by  check 
on  the  assistant  treasurer  United  States,  New  York  City,  No.  5423, 
dated  July  16,  1880,  amounting  to  $186.81.  As  the  law  in  force  pro- 
viding for  the  compensation  for  services  of  military  cadets  during 
the  period  of  said  cadet's  service  does  not  provide  for  rations  or 
the  commutation  thereof,  he  is  not  entitled  to  the  commutation  of 
rations  as  claimed." 

Appellant  contends  that  in  addition  to  the  amount  he  received 
he  is  entitled  to  one  ration  per  day  or  commutation  in  lieu  thereof 
for  the  period  he  was  a  cadet.    In  his  appeal  he  says : 

"  Section  3  of  the  act  of  April  1.  1864,  contains  the  provision  that 
cadets  at  the  Military  Academy  snail  receive  the  same  pay  ($500) 
per  annum  as  the  midshipmen  at  the  Naval  Academy. 
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"  Section  2  of  the  act  of  February  28, 1867,  provides  that  they  shall 
also  be  entitled  to  the  ration  ($109.60,  annual  commutation  value) 
then  allowed  to  active  midshipmen. 

"  Section  1339,  Revised  Statutes,  provides  that : 

"  *  Cadets  of  the  Military  Academy  shall  receive  pay  at  the  rate  of 
$500  per  year  a/nd  one  ration  fer  day? 

"  The  appropriations  covering  the  fiscal  years  1878  and  1879  pro- 
vided as  lollows: 

" '  For  pay  of  three  hundred  and  ten  cadets,  at  $540  each. 

" '  For  pay  of  cadets,  $150,000.  No  cadet  shall  receive  more  than 
at  the  rate  of  $540  a  year.' 

"  No  law  was  passed  prior  to  July  1,  1880,  which  repeals  the  pro- 
vision that  cadets  of  the  Military  Academy  should  receive  one  ration 
per  day.  The  fact  that  no  appropriation  was  made  for  the  pay- 
ment of  the  rations  does  not  repeal  the  law  which  authorized  them. 
Under  the  act  of  July  7,  1884,  the  accounting  officers  have  certified 
to  Congress  amounts  due  in  cases  where  there  has  been  no  appro- 
priation for  their  payment." 

The  records  of  the  War  Department  show  that  William  B.  Le  Due 
was  admitted  as  a  cadet  to  the  United  States  Military  Academy 
July  1,  1878>  and  resigned  therefrom  June  30,  1880. 

Section  3  of  the  act  of  April  1,  1864  (13  Stat,  39),  contained  the 
requirement  that  from  and  after  the  1st  day  of  July,  1863,  the  cadets 
at  the  Military  Academy  should  receive  the  same  pay  ($500  per 
annum)  as  the  midshipmen  at  the  Naval  Academy.  Section  2  of 
the  act  of  February  28,  1867  (14  Stat,  416),  contained  the  require- 
ment that  they  should  also  be  entitled  to  the  ration  (365  times  80 
cents,  $109.50,  as  annual  commutation  value)  then  allowed  acting 
midshipmen  at  the  Naval  Academy.  This  fixed  the  pay  and  emolu- 
ments of  a  cadet  at  $609.50  per  annum  (or  $50.79  per  month),  as 
stated  in  paragraph  177  of  Army  Paymaster's  Manual  of  1869.  The 
above-mentioned  laws  of  1864  and  1867  were  carried  into  the  Revised 
Statutes,  June  22, 1874,  as  section  1339,  which  is  worded  as  follows : 

"  Cadets  of  the  Military  Academy  shall  receive  $500  a  year  and 
one  ration  a  day." 

Under  this  law  cadets  of  the  Military  Academy  were  paid  up  to 
and  including  June  30,  1876.  The  act  of  August  7,  1876  (19  Stat, 
124-127),  which  made  appropriations  for  the  support  of  the  Mili- 
tary Academy  for  the  fiscal  year  which  began  July  1,  1876,  and 
ended  June  30, 1877,  is  worded  in  part  as  follows: 

"  For  pay  of  three  hundred  and  ten  cadets,  at  $540  each,  $167,400. 
*  *  *  That  the  Secretary  of  War  be  hereby  directed  to  detail  a 
competent  officer  to  act  as  quartermaster  and  commissary  for  the  bat- 
talion of  cadets,  by  whom  all  purchases  and  issues  of  supplies  of  all 
kinds  for  the  cadets,  and  all  provisions  for  the  mess  shall  be  made, 
and  that  all  supplies  of  all  kinds  and  descriptions  shall  be  furnished 
to  the  cadets  at  actual  cost,  without  any  commission  or  advance  over 
said  cost;  and  such  officer  so  assigned  shall  perform  all  the  duties  of 
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purveying  and  supervision  for  the  mess,  as  now  done  by  the  pur- 
veyor, without  other  compensation." 

Under  this  law  it  was  held  that  the  cadet  was  entitled  to  no  com- 
pensation other  than  $540  a  year,  but  he  was  furnished  at  actual  cost 
by  the  officer  acting  as  quartermaster  and  commissary  all  supplies  of 
all  kinds  and  descriptions. 

The  act  of  March  3,  1877  (19  Stat.,  381),  which  made  appropria- 
tions for  the  support  of  the  Military  Academy  for  the  fiscal  year 
ended  June  30, 1878,  contains  this  provisicm : 

"  For  pay  of  three  hundred  and  ten  cadets,  at  $640  each,     *     *     *." 

Each  of  the  acts  of  Congress  which  made  appropriations  for  the 
support  of  the  Military  Academy  for  the  fiscal  years  which  ended 
June  30,  1879,  1880,  1881,  1882,  1883,  1884,  1885,  1886,  1887,  1888, 
1889,  1890, 1891,  1892,  and  1893  (20  Stat,  109  and  260;  21  Stat.,  161 
and  318;  22  Stat.,  123  and  416;  23  Stat.,  7  and  299;  24  Stat.,  87  and 
436;  25  Stat.,  108  and  662;  26  Stat.,  164  and  816;  and  27  Stat,  168), 
contains  a  provision  as  follows : 

"For  pay  of  cadets,  *  *  *;  and  no  cadet  shall  receive  more 
than  at  tne  rate  of  $540  a  year." 

The  appropriation  act  for  the  fiscal  year  which  ended  June  80, 
1894  (act  of  Mar.  1, 1893,  27  Stat,  516),  provides: 

"  For  pay  of  cadets,  *  *  * ;  and  hereafter  no  cadet  shall  receive 
more  than  at  the  rate  of  $640  a  year." 

The  above-mentioned  appropriation  acts  relating  to  the  c(»npensa- 
tion  of  cadets  were  construed  by  the  officers  of  the  War  Department 
and  the  accounting  officers  of  the  Treasury  as  rendering  obsolete  or 
as  superseding  on  July  1, 1876,  section  1339  of  the  Revised  Statutes. 
See  page  39  of  Army  Paymaster's  Manual  of  1884,  page  37  of 
"A  Compendium  of  the  Pay  of  the  Army"  published  by  the  Pay- 
master General  of  the  Army  in  1888  (where  the  compensation  of  a 
cadet  is  stated  as  $540  per  annum  on  and  after  July  1, 1876) ,  and  set- 
tlement No.  76406  confirmed  by  the  Second  Comptroller  May  23, 1887. 

The  Supreme  Court  of  the  United  States  (in  124  U.  S.,  263)  says: 

"  In  view  of  the  foregoing  facts  the  case  comes  fairly  within  the 
rul6  often  announced  by  this  court,  that  the  contemporaneous  con- 
struction of  a  statute  by  those  charged  with  its  execution,  especially 
when  it  has  long  prevailed,  is  entitled  to  great  weight,  and  should  not 
be  disregarded  or  overturned  except  for  coeent  reasons,  and  unless  it 
be  clear  that  such  construction  is  erroneous. ' 

(See  also  185  U.  S.,  244,  and  189  U.  S.,  473.) 

I  am  not  aware  of  any  decision  of  the  accoimting  officers  of  the 
Treasury  or  any  decision  of  the  courts  where  commutation  of  rations 
has  been  allowed  a  cadet  of  the  Military  Academy  for  any  part  of  the 
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period  from  July  1, 1876,  to  June  80,  1893.  A  statement  of  the  ac- 
count of  Cadet  Le  Due  for  period  from  July  1, 1878,  to  June  30, 1880, 
was  received  from  the  treasurer  of  the  Military  Academy  Jime  30, 
1913,  and  is  as  follows: 

Credits: 

Pay  from  July  1,  1878,  to  June  30,  1880,  2  years,  at  $640 $1. 080. 00 

Deposits 28.15 

Total  credits 1, 108. 15 

Debits: 

Board 152.45 

Cadet  store 217.90 

Shoe  department 19.35 

Laundry 14. 07 

Barber  and  shoe  black,  1878  and  1879 1 5. 22 

Baths*  1878  and  1879 1.41 

Policing  barracks 18. 95 

Printing  fund 2. 88 

Gas  fund 8. 40 

Use  of  dictionary .60 

Dancing 3. 71 

Oath .50 

Mess   damages .20 

Yellow  fever 1. 00 

General  orders .25 

Cash,  $51.91,  $71.81,  $78.91.  $50.  $100,  $70,  and  $50 472. 63 

Library .  50 

Baths  and  shoe  black,  1880 .  62 

Barber,  1880 .  10 

Balance  paid  by  check  on  assistant  treasurer  United   States, 

New  York  aty,  No.  5423,  dated  July  16, 1880 186. 81 

Total  debits 1, 108. 15 

In  said  statement  of  account  the  treasurer  of  the  Military  Academy 
states :  "  No  rations  or  credits  due  this  cadet." 

The  action  of  the  auditor  in  disallowing  the  claim  in  this  case  is 
aflirmed. 


BISPOSinOH  07  XOHETS  PAID  UKDEB  SECTION  4,  ACT  OF  AtTOtTST  20,  1910. 

Moneys  paid  to  the  Treasurer  of  the  United  States  in  accordance  with  the 
provisions  of  section  4  of  the  act  of  August  20,  1912  (37  Stat,  321),  are 
not  "  moneys  received  from  the  sale  and  disposal  of  public  lands  "  within 
the  purview  of  the  reclamation  act,  but  are  "  miscellaneous  receipts." 

Effecting  a  compromise  of  a  suit,  as  authorized  in  section  4  of  the  act  of  August 
20,  1912,  does  not  constitute  a  sale  of  public  lands. 

I^ands  once  granted  by  the  United  States  can  not  thereafter  be  classed  as  public 
lauds  80  long  as  any  unextinguished  right  or  title  therein  under  or  through 
said  grant  exists. 

Where  a  conveyance  by  a  grantee  of  public  lands  is  decreed  void  or  is  set  aside 
if  found  voidable  only,  a  forfeiture  to  the  United  States  does  not  ipso  facto 
result 

Comptroller  Downey  to  the  Secretary  of  the  Treasury,  Deoember  19,  1918: 

By  indorsement  of  the  11th  ultimo  you  transmitted  to  this  office 
with  request  for  my  views,  a  letter  addressed  to  you  by  the  S^^tan 
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of  the  Interior,  in  which  he  requests  a  reconsideration  of  my  de- 
cision of  June  18,  1913  (19  Comp.  Dec,  826),  to  the  effect  that 
moneys  paid  to  the  Treasurer  of  the  United  States  in  accordance 
with  the  provisions  of  section  4  of  the  act  of  August  20,  1912  (37 
Stat.,  321),  should  be  covered  into  the  Treasury  as  miscellaneous 
receipts,  and  not  treated  as  "moneys  received  from  the  sale  and  dis- 
posal of  public  lands"  within  the  meaning  of  the  act  of  June  17, 
1902  (32  Stat.,  388),  which  provides: 

"  That  all  moneys  received  from  the  sale  and  disposal  of  public 
lands  in  *  *  *  California,  ♦  ♦  ♦  Oregon,  *  *  ♦  ^  including 
the  surplus  of  fees  and  commissions  in  excess  of  allowances  to  regis- 
ters and  receivers,  and  excepting  the  five  per  centum  of  the  proceeds 
of  the  sales  of  public  lands  in  the  above  States  set  aside  by  law  for 
educational  and  other  purposes,  shall  be,  and  the  same  are  hereby, 
reserved,  set  aside,  and  appropriated  as  a  special  fund  in  the  Treas- 
ury to  be  known  as  the  *  reclamation  fund '    *    *    *." 

Section  4  of  the  act  of  August  20, 1912,  supra^  provides : 

"  Sec.  4.  That  the  Attorney  General  is  hereby  authorized  to  com- 
promise in  the  manner  hereinafter  provided  any  suit  heretofore  or 
hereafter  instituted  pursuant  to  the  provisions  of  said  joint  resolu- 
tion approved  April  thirtieth,  nineteen  hundred  and  eight,  involving 
lands  purchased  from  the  said  Oregon  and  California  Railroad  Com- 
pany prior  to  September  fourth,  nineteen  hundred  and  eight.  In  anv 
such  suit  the  Attornev  Greneral  may,  in  his  discretion,  stipulate  with 
the  defendant  or  defendants  who  purchased  said  lands,  or  are  the 
successors  or  assigns  of  such  purchaser  or  purchasers,  that  decree 
shall  be  entered  adjudging  that  the  lands  involved  therein  have  been 
and  are  forfeited  to  the  United  States.  Such  decree  shall  recite  that 
the  same  was  entered  pursuant  to  such  stipulation.  If  said  pur- 
chaser defendant  or  defendants,  or  their  successors  or  assigns,  shall 
within  six  months  from  the  entry  of  said  decree  file  with  the  Secre- 
tary of  the  Interior  a  certified  copy  of  said  decree,  together  with  an 
application  to  purchase  all  of  the  lands  adjudged  by  said  decree  to 
have  been  forfeited  to  the  United  States  as  aforesaid,  and  shall  pay 
to  the  Treasurer  of  the  United  States  the  sum  of  $2.50  per  acre 
for  all  of  the  lands  so  applied  for,  the  Secretary  of  the  Interior 
shall  cause  patents  to  be  issued  conveying  to  said  purchaser  de- 
fendant or  defendants,  and  their  successors  and  assigns,  all  of  the 
right,  title,  and  interest  of  the  United  States  in  and  to  all  of  said 
lands;  and  such  purchase  shall  operate  as  a  compromise  of  any 
and  all  claims  of  the  United  States  for  waste  or  trespass  upon  any 
of  said  lands  committed  by  such  purchaser  defendant  or  defendants  or 
their  successors  or  assigns,  respectively :  Provided^  That  the  benefits 
of  this  section  shall  not  be  exercised  or  enjoyed  except  in  cases  where 
decree  shall  have  been  entered  pursuant  to  stipulation  entered  into  as 
aforesaid :  And  provided  further^  That  the  provisions  of  this  section 
shall  not  apply  to  any  lands  that  have  not  been  patented  to  said 
Oregon  and  California  Railroad  Company:  And  provided  further^ 
That  the  aforesaid  privilege  of  purchasing  said  forfeited  lands  shall 
not  be  exercised  or  enjoyra  as  to  less  than  all  of  the  lands  involved 
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in  said  suits,  respectively,  the  purpose  hereof  being  to  prevent  the 
elimination  trom  any  purchase  of  any  lands  from  which  timber  has 
been  removed  or  upon  which  any  otner  waste  or  trespass  has  been 
committed,  or  the  elimination  of  any  part  whatever  of  any  land  from 
such  purchase." 

There  appears  to  be  two  valid  reasons  (either  of  which  is  sufficient 
in  itself)  why  the  moneys  received  under  the  provisions  of  this  sec- 
tion can  not  be  regarded  as  set  aside  and  appropriated  as  a  part  of 
the  "  reclamation  fund." 

First.  The  proceeding  or  transaction  which  resulted  in  the  pay- 
ment of  these  moneys  to  the  Treasurer  of  the  United  States  was  not 
a  sale  of  the  lands  in  question,  but  a  compromise  of  a  suit,  and  it  was 
so  designated  in  the  act.  These  lands  were  held  by  parties  claiming 
title  through  a  patent  issued  by  the  United  States  to  the  Oregon  & 
California  Eailroad  Co.  The  United  States  asserted  a  claim  of  for- 
feiture and  instituted  a  suit  for  the  purpose  of  having  the  title  and 
other  rights,  such  as  claims  for  waste  and  trespass,  judicially  deter- 
mined. A  compromise  of  said  suit  was  authorized  and  effected 
whereby  the  party  claiming  title  paid  a  sum  of  money  equal  to  $2.50 
'  per  acre  for  each  acre  of  land  involved  in  the  suit,  and  received  a 
relinquishment  from  the  United  States  of  all  its  right,  title,  and 
interest  in  and  to  the  lands,  including  claims  for  waste  or  trespass. 
The  various  steps  taken  to  carry  out  the  provisions  of  this  compro- 
mise— such  as  entering  the  decree  adjudging  forfeiture,  filing  copy 
thereof,  together  with  application  to  purchase,  with  the  Secretary  of 
the  Interior,  payment  of  the  money,  and  issuing  of  patent — can  not 
be  regarded  as  separate  or  independent  transactions.  Hence,  while 
it  is  assumed  that  theoretically  the  legal  title  to  the  lands  vested  in 
the  United  States  upon  the  entering  of  the  decree  adjudging  for- 
feiture and  was  then  conveyed  back  to  the  defendant  by  the  issuing 
of  a  patent,  yet  as  these  two  acts  were  but  parts  of  one  and  the  same 
transaction — ^that  is  to  say,  merely  steps  provided  as  a  means  of  giv- 
ing effect  to  the  compromise  previously  entered  into — ^neither  of  them 
can  be  regarded,  in  law  or  in  fact,  as  a  sale.  The  forfeiture,  so  called, 
must  be  regarded  not  as  an  absolute  forfeiture,  but,  if  a  forfeiture  at 
all,  then  merely  a  conditional  one,  becoming  absolute  only  on  failure 
of  the  defendants  to  exercise  the  right  given  them  for  six  months. 
The  transaction,  taken  as  a  whole,  amounts  to  an  acknowledgment  by 
the  United  States,  for  a  consideration,  of  the  title  claimed  by  the 
defendant  at  the  time  the  suit  was  instituted.  In  other  words,  as  the 
result  of  the  transaction,  which  began  by  the  institution  of  the  suit 
and  ended  by  the  issuing  of  the  patent,  a  cloud  was  removed  from 
the  title  of  the  defendant  and  the  United  States  received  a  sum  of 
money. 
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Second,  The  provision  of  the  act  of  June  17,  1902,  hereinbefore 
quoted,  relates  to  sales  of  public  lands  only.  And  the  words  "  public 
lands  "  have  acquired  a  settled  meaning  in  the  legislation  of  this 
country.  By  "  public  lands  "  is  meant  such  land  as  is  open  to  sale  or 
other  disposition  under  general  laws.  Therefore,  land  to  which  any 
claim  or  right  of  others  has  attached  does  not  fall  within  the  designa- 
tion of  public  land.  {NewhaU  v.  Sanger^  92  U.  S.,  761 ;  Doolan  v. 
Carr^  125  U.  B.,  618 ;  Bardon  v.  Northern,  Pacific  Railroad  Co,^  145 
U.  S.,  636;  Mann  v.  Tacoma  Lamd  Co.^  153  U.  S.,  273;  Barker  v. 
Harvey^  181  U.  S.,  481 ;  Northern  Lumber  Co.  v.  O^Brien^  204  U.  S., 
190.) 

The  lands  now  under  consideration  ceased  to  be  public  lands  when 
withdrawn  from  sale  and  granted  to  the  Oregon  &  California  Rail- 
road Co.,  under  the  provisions  of  the  act  of  July  25,  1866  (14  Stat, 
239).  (Wilcox  V.  Jackson^  13  Pet,  498,  513;  Scott  v.  Carew,  196 
U.  S.,  100.)  They  could  not  again  become  public  lands  until  a  for- 
feiture of  said  grant  was  declared  by  Congress  or  properly  adjudged 
by  a  competent  court  and  until  all  claims  thereunder  were  adversely 
adjudicated  or  barred  by  limitation.  (Newhall  v.  Sanger^  92  U.  S., 
761;  Bardon  v.  Northern  Pacific  Railroad  Co,^  145  U.  S.,  535;  Whit- 
ney V.  Taylor  J  158  U.  S.,  85,  92.)  The  defendant's  claim  to  these 
lands  has  never  been  adjudicated  adversely,  except  upon  stipulation 
recognizing  a  right  therein,  neither  was  it  barred  by  limitation.  By 
the  terms  of  the  compromise  under  which  he  consented  to  the  enter- 
ing of  decree  adjudging  forfeiture  he  acquired  a  right  to  receive  a 
patent  from  the  United  States  upon  the  payment  of  a  certain  sum 
of  money  within  six  months  from  the  date  of  the  decree,  which  right 
was,  by  stipulation,  granted  him  in  lieu  of  the  right  in  the  land  there- 
tofore asserted  by  him  and  for  the  very  apparent  purpose  of  per- 
fecting a  disputed  title.  He  paid  the  money  and  received  the  patent 
Hence  the  lands  involved  have  not  been  "  public  lands  "  at  any  time 
since  their  original  "withdrawal  and  grant  to  the  Oregon  &  California 
Railroad  Co. 

The  real  question  for  determination  in  this  case  is  whether  these 
moneys  are  appropriated  under  the  provisions  of  the  act  of  June  17, 
1902,  supra.  And  it  is  a  well-established  principle  of^ statutory  con- 
struction that  wherever  there  is  any  doubt  as  to  whether  moneys  are 
appropriated,  said  doubt  should  be  resolved  against  the  appropria- 
tion. (18  Op.  Att.  Gen.,  174,  176.)  If  there  was  occasion  for  the 
invoking  of  this  rule,  which  in  my  judgment  there  is  not,  it  would 
seem  that  it  can  not  be  seriously  contended  that  these  moneys  so 
clearly  fall  within  the  provisions  of  said  act  that  there  can  be  no 
doubt  as  to  their  appropriation. 

In  addition  to  an  oral  presentment  of  the  matter  on  behalf  of  the 
Reclamation  Service,  I  have  been  favored  with  a  very  able  brief  by 
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the  chief  counsel,  which  has  received  very  careful  consideration,  the 
reasons  of  the  contention  and  the  considerable  amount  of  money 
inTolved  meriting  a  careful,  fair,  and  impartial  weighing  of  every 
argument  presented. 

The  foundation  of  these  arguments  is  found  in  the  contention  that 
these  lands  were  "  public  lands,"  because  within  the  approved  defini- 
ticm  holding  that  ^^  public  lands  are  such  as  are  subject  to  sale  or 
disposal  under  general  laws."  I  find  no  fault  with  this  definition,  for 
it  is  in  line  with  what  has  already  been  said  on  the  subject,  but  con- 
ceding it  to  be  the  correct  general  definition,  the  definition,  so  far 
a,s  the  question  presented  in  this  case  is  concerned,  is  not  conclusive. 
We  must  not  lose  sight  of  the  fact  that  a  general  definition  must 
always  yield  to  the  particular  facts  of  a  particular  case  if  they  be 
sufficient  to  take  the  case  out  of  the  general  rule.  Citations,  9upra^ 
some  directly  and  others  inferentially,  sustain  the  proposition  that 
where  any  claim  or  right  of  another  has  attached  to  lands  they  do 
not  then  fall  within  the  category  of  public  lands. 

For  instance,  in  Bardon  v.  Northern  Pacific  Railroad  Co.^  supra^ 
is  the  expression,  ^^  No  lands  passed  that  were  not,  at  the  date  of  the 
grant,  public  lands ;  that  is,  lands  '  open  to  sale  or  other  disposition 
under  general  laws,'  not  lands  to  which  any  claim  or  rights  of  others 
have  attached."  The  further  application  of  the  principle  will  be 
attempted  hereinafter. 

In  the  discussion  of  this  question  the  position  seems  to  be  taken, 
inferentially  if  not  in  express  words,  that  no  valid  title  to  these 
lands  had  ever  vested  in  anyone.  We  are  not  much  concerned  with 
the  question  as  to  the  actual  validity  of  a  title,  but,  assuming  that  we 
are,  we  must  not  lose  sight  of  the  fact  that  there  was  an  absolute 
grant  of  these  lands  to  the  Oregon  &  California  Railroad  Co.  In 
the  grant  there  were  conditions  imposed  upon  the  right  of  alienation, 
but  the  imposing  of  these  conditions  did  not  in  any  manner  affect 
the  proposition  that  that  grant  vested  title  in  the  grantee.  Convey- 
ances of  these  lands,  it  is  contended,  and  may  as  well  be  conceded, 
were  made  in  contravention  of  the  conditions  imposed  upon  the  right 
of  alienation.  It  is  not  necessary  for  us  to  undertake  to  determine 
the  actual  status  of  the  grantees  under  these  conveyances,  since  the 
conclusion  that  the  least  color  of  title  which  could  have  vested  in 
them  under  these  conveyances  is  sufficient  for  the  purposes  of  the 
argument.  It  has  been  contended  that  under  such  circumstances 
bona  fide  purchasers  acquire  a  good  title,  notwithstanding  the  fact 
that  the  conveyances  were  in  violation  of  imposed  conditions,  but 
that  conclusion  need  not  be  contended  for,  and  in  this  case  is  prob- 
ably not  correct,  because,  the  conditions  being  imposed  in  the  original 
grant,  subsequent  grantees  were  chargeable  with  notice  thereof.  But 
even  if  we  do  not  conclude  that  there  was  valid  title  in  these  last 
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grantees  we  must  not,  on  the  other  hand,  conclude  that  there  was  no 
title  or  no  color  of  title  in  them.  It  has  been  conceded  in  informal 
argument  that  there  was  color  of  title  in  these  last  grantees.  There 
was,  in  my  judgment,  more  than  that.  There  was  a  title  which  was 
not  void,  but  voidable  only.  The  principle,  I  think,  is  fairly  well 
settled  that  conveyances  by  one  holding  title  and  in  possession  but 
in  violation  of  conditions  in  the  grant  are  voidable,  but  not  neces- 
sarily void. 

It  is  an  uncontroverted  proposition  that  forfeitures  are  not  fa- 
vored in  law.  Conveyances  will  be  upheld  if  they  may  be  and  for- 
feitures denied.  But  if  the  conveyances  to  the  last  grantees  were,  in 
fact,  void,  it  does  not  follow  in  the  absence  of  express  provision  to 
that  effect  that  forfeiture  to  the  United  States  would  result.  Title 
was  in  the  original  grantees.  If  their  conveyances  out  were,  in  fact, 
void,  or  being  voidable  were  declared  void,  the  title  would  remain  in 
the  original  grantee.  That  is  to  say,  if  a  conveyance  by  an  original 
grantee  which  was  in  violation  of  conditions  imposed  was,  because 
thereof,  decreed  void,  the  effect  of  the  decree  would  necessarily  be  to 
leave  the  title  where  it  was  before  the  conveyance  was  made. 

It  is  significant  in  the  determination  of  this  question  that  these 
suits  were  dismissed  as  to  the  original  grantee.  It  follows  therefore 
that  any  adjudication  as  to  the  validity  of  the  title  of  the  last  grantees 
could  not  be  operative  as  against  the  original  grantee,  and  determina- 
tion by  the  court  that  conveyances  by  the  original  grantee  were  void 
must  serve  to  leave  title  in  them  and  not  in  the  United  States.  It  is 
contrary  to  well-established  principles  to  attempt  to  preclude  by  a 
decree  one  who  is  not  a  party  thereto.  The  United  States  had  granted 
and  patented  to  the  Oregon  &  California  Railroad  Co.  In  the  one 
of  the  decrees  I  have  before  me,  the  defendant,  Edwin  Fowler,  is 
found  to  be  a  "  purchaser  "  from  the  railroad  company.  If  the  real 
intention  was  to  accomplish  a  forfeiture  to  the  United  States^  why 
was  the  efficacy  of  the  decree  for  that  purpose  rendered  at  least  doubt- 
ful by  an  affirmative  act  of  dismissal  as  to  the  intervening  grantee  of 
the  Government  and  grantor  of  Fowler  ? 

What,  then,  was  the  object  in  dismissing  the  cases  as  against  the 
original  grantee  ?  Clearly  it  was  not  for  the  purpose  of  accomplish- 
ing a  legal  forfeiture  and  a  vesting  of  title  in  the  United  States,  for 
the  action  taken  would  of  itself  defeat  the  proper  accomplishment  of 
tiie  purpose  as  stated.  It  must  have  been  and  it  could  only  have  been 
for  the  purpose  of  effecting  the  compromise  contemplated  by  section 
4  as  between  the  United  States  and  the  last  grantees  and  enabling 
them  to  perfect  their  title. 

But,  aside  from  that  question,  let  us  assume  the  seemingly  unwar- 
rantable position,  for  the  sake  of  the  discussion,  that  if  forfeiture  was 
decreed  as  against  the  remaining  defendants  after  dismissal  as  to 
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ihe  first  grantee,  that  such  a  forfeiture  was  to  the  United  States, 
and  as  against  grantees  of  the  United  States  not  parties  to  the  decree. 

Were  the  lands,  then,  applying  the  definition  of  "  public  lands  "  as 
the  test,  "  open  to  sale  or  other  disposition  under  general  laws  "? 

In  this  connection  the  meaning  of  section  2  of  the  act  in  question 
is  for  serious  consideration.    That  section  provides: 

"  That  none  of  the  lands  reverting  to  the  United  States  by  virtue 
of  any  right  of  forfeiture  thereto  as  aforesaid  shall  be  or  become 
subject  to  entry  under  any  of  the  public-land  laws  of  the  United 
States,  or  to  the  initiation  of  any  right  whatever  under  any  of  the 
public-land  laws  of  the  United  States/' 

While  the  determination  of  the  question  involved  is  not  necessarily 
controlled  by  the  construction  put  on  this  section,  because  there  are 
other  questions,  it  stands  out  prominently  and  is  of  vital  importance, 
for  if  subject  to  one  construction  it  is  conclusive,  and  if  subject  to 
the  other  it  still  has  a  bearing  on  the  conclusion. 

Under  the  recognized  definition  of  "  public  lands  "  as  "  lands  sub- 
ject to  sale  or  disposal  under  general  laws  "  meaning  general  land 
laws,  does  it  not  follow,  inversely  stated,  that  if  "  all  lands  subject 
to  sale  or  disposal  under  general  laws  "  are  "  public  lands,"  then  all 
"public  lands"  are  subject  to  sale  or  disposal  under  general  laws? 
At  first  blush  the  proposition  may  seem  faulty,  because  we  know  that 
Government-owned,  and  in  that  sense  public  lands,  are  not  all  so 
subject  to  sale,  but  the  fact  seems  to  be  that  lands  not  so  subject  to 
sale  are  "  reserved  "  or  "  withdrawn,"  and  numerous  cases  tell  us  that 
when  "  reserved  "  or  "  withdrawn  "  they  are  not  then  "  public  lands." 

If  these  propositions  be  correct,  does  it  not  follow  that  the  declara- 
tion in  section  2  that  these  lands  should  not  be  subject  to  entry  or 
to  the  initiation  of  any  right  whatever  under  the  public  land  laws, 
is  equivalent  to  a  declaration  that  they  are  not  to  be  classed  as 
"public  lands"?  That  construction  of  this  section  would  be  neces- 
sarily conclusive  of  the  question  involved,  and  I  believe  it  justifies 
that  construction. 

But  it  is  contended  that  it  should  not  be  so  construed,  but  that  it 
should  be  held  as  intended  simply  to  limit  the  right  to  purchase  these 
lands  to  a  particular  class  of  persons,  that  class  contemplated  by 
section  4,  without  affecting  the  status  of  the  lands  as  "  public  lands." 
If  that  was  the  intention,  the  legislative  body  certainly  took  a  very 
peculiar,  vague,  and  roundabout  method  of  expressing  its  intention. 

But  again,  for  the  sake  of  the  discussion,  let  us  concede  that  sec- 
tion 2  does  not  mean  what  it  says,  but  simply  limits  the  right  of 
purchase  to  a  class. 

Upon  the  rendition  of  a  decree  by  stipulation  the  decree  is,  of 
course,  as  contended,  as  effective  for  its  proper  purposes  as  if  ren- 
dered after  trial,  but  the  fact  that  it  is  bv  stipulation  and  also  the 
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conditions  of  the  stipulation  are  for  consideration  in  determining  the 
ends  sought  by  the  parties  and  the  effect  of  the  decree. 

It  can  scarcely  be  contended  that  decree  could  have  been  rendered 
as  it  was  in  these  cases  but  for  the  stipulation  and  the  authority  of 
Congress  therefor.  If  rendered  on  trial  with  these  features  of  the 
situation  absent,  the  decree,  if  of  forfeiture,  must  have  been  absolute 
with  no  power  in  the  court  to  adjudge  any  prior  rights  of  purdiase 
in  the  defendants.  The  decree  with  the  proper  parties  before  the 
court  must  have  been  practically  as  we  find  it  in  equity  cause  No. 
3340,  referred  to  in  section  5  of  the  act  in  question. 

Section  4  of  the  act  provided  that  a  decree  rendered  pursuant  to 
the  stipulation  therein  authorized  shall  recite  that  fact  The  decree 
rendered  does  fix  in  the  defendant  certain  rights  '^as  provided  in 
said  act  of  Congress  approved  August  20,  1912."  The  provisions  of 
section  4  must  therefore  be  read  into  the  decree  and  considered  in 
connection  therewith  in  determining  its  effect. 

By  section  4  authority  is  first  given  the  Attorney  Greneral  to  "  awa- 
promise "  these  suits,  and  then  he  is  empowered  "  to  stipidate  with 
the  defendant  or  defendants  who  purchased  said  lands  ♦  ♦  * 
that  decree  shall  be  entered  adjudging  that  said  lands  have  been  and 
are  forfeited  to  the  United  States." 

The  contention  now  is  that  a  decree  rendered  pursuant  to  this 
stipulation  with  accompanying  conditions  and  reservation  of  rights, 
accomplished  an  absolute  forfeiture  of  these  lands  to  the  United 
States  and  made  of  them  "  public  lands  "  within  the  purview  of  the 
reclamation  act. 

The  attitude  of  a  defendant  engaged  in  asserting  and  defending 
his  title  to  lands  purchased  by  him  from  one  holding  title  would  be 
rather  anomalous  should  he  agree  to  a  decree  wiping  out  all  claims 
he  might  have  to  those  lands.  Such  procedure  would  not  savor 
strongly  of  a  compromise.  These  defendants  evidently  agreed  to  a 
decree  vesting  in  them  a  different  right  in  the  lands  from  that  which 
they  asserted  theretofore  as  a  "compromise"  of  the  controversy,  a 
decree  authorized  as  a  compromise  and  under  which  the  payment  of 
a  stipulated  sum  by  them  to  perfect  their  titles,  called  a  "  purchase," 
should  also  operate  as  a  "compromise"  of  claims  for  waste  or 
trespass. 

It  is  true  that  the  decree  and  section  4,  on  which  it  was  based,  pro- 
vide for  an  application  to  "  purchase  "  these  lands  by  the  defendants 
and  the  payment  of  a  stipulated  price  per  acre  and  the  issuance  of 
patents,  but  consideration  of  the  ends  sought  and  the  necessary 
procedure  to  accomplish  those  ends  precludes  the  idea  that  the 
transaction  amounted  to  a  sale  of  "  public  lands." 

As  bearing  upon  their  character  as  "  public  lands  "  it  must  be  ap- 
parent that  they  had  never  for  a  moment  since  conveyed  by  the  rail- 
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road  company  lo  these  defendants  Deen  free  from  a  claim  to  or  right 
in  them  on  their  part. 

There  was  reason  why  this  procedure,  characterized  as  a  purchase 
and  sale,  should  have  been  adopted  to  accomplish  the  desired  end, 
assuming  that  the  desired  end  was  a  perfecting  of  title  already  as- 
serted on  the  one  hand  but  alleged  to  be  invalid  on  the  other. 

The  Government  could  not  well  proceed,  as  individuals  might,  to 
perfect  title  by  quitclaim  deed  for  a  consideration.  It  could  not  find 
justification  in  these  cases  for  the  issuance  of  a  patent  except  upon 
an  assumed  sale.  Eeason  is  apparent  why,  in  view  of  the  pendency 
of  other  actions  for  forfeiture,  it  might  not  be  desirable  to  perfect 
the  defendants'  titles  by  a  decree  quieting  them.  These  considera- 
•  lions  go  to  the  question  as  to  whether  the  whole  proceeding  was  not 
an  adopted  plan  of  accomplishing  an  authorized  compromise  in- 
volving a  settlement  of  claims  for  waste  and  trespass  and  an  adjust- 
ment of  a  dispute  as  to  and  a  perfecting  of  title  for  a  consideration 
rather  than  an  unconditional  forfeiture  and  a  subsequent  sale  of 
public  lands.  The  forfeiture  decreed  was  clearly  not  an  uncondi- 
tional forfeiture,  and  for  six  months  at  least  did  not  free  the  lands 
from  a  claim  to  or  right  therein  of  the  defendants. 

The  transaction  between  a  complainant  and  a  defendant  contest- 
ing the  validity  of  a  title  to  lands  was  equivalent  to  a  proposition  by 
the  complainant  to  the  defendant  in  effect  saying,  If  you  will  pay 
me  within  six  months  a  sum  of  money  equivalent  to  $2.60  per  acre 
for  all  the  land  conveyed  to  you  by  the  Oregon  &  California  Railroad 
Co.  I  will  release  you  from  all  claims  for  damages  for  trespass  and 
waste  and  issue  you  a  patent  perfecting  your  title  by  conveying  to 
you  all  the  right,  title,  and  interest  of  the  United  States,  whatever 
it  may  be,  with  the  further  condition  that  you  agree  to  the  entering 
of  a  decree  of  forfeiture  of  said  lands  to  me  which  shall  become 
effective  if  you  fail  to  comply  with  the  conditions  imposed  on  you 
within  six  months. 

Query,  again,  where  would  the  title  have  been  if  the  defendant  had 
not  complied  with  the  terms  of  the  stipulation,  the  railroad  company 
not  being  a  party  to  the  decree?  And  again,  if  the  deed  from  the 
railroad  company  to  the  defendant  was  void  and  conveyed  no  title 
how  could  the  defendant  through  this  proceeding  acquire  any  title 
when  the  title  of  the  Government  had  been  granted  to  the  railroad 
company  and  no  adjudication  of  forfeiture  had  as  against  the  com- 
pany? And  if  the  grant  to  the  railroad  company  remained  in  force, 
as  it  did  and  does  yet,  for  no  forfeiture  has  been  decreed  against  the 
railroad  company,  how  could  the  lands  be  "  public  lands? " 

We  must  not  assume  that  the  Government's  legal  department,  in 
the  conduct  and  disposition  of  these  cases  was  unmindful  of  the 
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necessary  attributes  of  a  decree  having  for  its  real  purpose  the  wrest- 
ing of  a  title  from  the  railroad  company  and  revesting  it  in  the 
United  States.  That  department  undoubtedly  "  understood  its  busi- 
ness." The  railroad  company  and  all  other  parties  necessary  to  a 
valid  decree  of  forfeiture  to  the  Government  were  made  parties  to 
the  suit.  In  No.  3340,  where  there  was  an  absolute  decree  of  for- 
feiture to  the  United  States,  all  necessary  parties  were  retained  as 
parties  to  the  decree.  Would  dismissal  as  to  the  railroad  company 
and  other  defendants  in  the  cases  under  consideration  appear  of 
record  if  it  was  really  the  intention  to  revest  the  title  to  these  lands 
in  the  United  States? 

But  since  it  was  agreed,  by  way  of  compromise,  that  the  titles  of 
these  purchasers  from  the  railroad  company  should  be  confirmed  in. 
them  on  compliance  with  certain  conditions  agreed  to  by  them,  there 
was  no  occasion  to  disturb  the  title  granted  to  the  railroad  company 
and  by  it  in  turn  granted  to  the  purchasers.  The  procedure  on  the 
part  of  the  Government's  counsel  can  be  reconciled  with  assumed 
competency  on  no  other  theory. 

There  are  other  matters  suggested  in  argument,  but  to  my  mind 
they  can  not  avail  to  change  the  conclusion  reached  and  the  discus- 
sion of  the  question  is  already  too  lengthy,  justified,  if  at  all,  by  the 
considerations  suggested  above. 

After  a  protracted  and  careful  consideration  of  the  question,  I  am 
clearly  of  the  opinion  that  the  result  reached  in  the  former  decision 
was  correct  and  that  the  moneys  in  question  should  be  covered  into 
the  Treasury  as  "  miscellaneous  receipts." 


PAYMENT  FOa  PEBSONAL  SEBVIGES  IN  EZECtTTIVE  DEPABTHENTS. 

The  payment  for  personal  services  in  an  executive  department  or  bureau  or 
office  thereof  at  the  seat  of  government  from  an  appropriation  to  meet  the 
expenses  pertaining  to  the  opening  to  entry  and  settlement  of  Indian  reser- 
vation lands,  even  though  reimbursable  from  funds  arising  from  sale  of  the 
lands,  is  prohibited  by  section  4,  act  of  August  5, 1882  (22  Stat,  255). 

Deoision  by  ComptroUer  Downey  December  18,  1913: 

The  Auditor  for  the  Interior  Department  submitted  for  approval, 
disapproval,  or  modification  his  decision  of  December  11,  1918,  as 
follows: 

"  The  chief  disbursing  clerk  for  the  Department  of  the  Interior 
claims  credit  in  his  account  for  the  quarter  ended  June  30,  1918, 
under  the  appropriation  '  Opening  Indian  reservations  (reimburs- 
able), 1913,'  for  $225,  shown  by  vouchers  executed  in  proper  form  to 
have  been  paid  by  him  to  Jacob  F.  Peifer  for  services  rendered  in  the 
General  Land  Office  as  a  copyist  at  $900  per  annum  from  March  16 
to  June  15, 1913. 
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"  The  appropriation  charged  was  made  in  the  following  words: 

" '  To  meet  the  expenses  pertaining  to  the  opening  to  entry  and 
settlement  of  such  Indian  reservation  lands  as  may  be  opened  during 
the  fiscal  year  nineteen  hundred  and  thirteen:  Provided^  That  the 
expenses  pertaining  to  the  opening  of  each  of  said  reservations  and 
paid  for  out  of  this  appropriation  shall  be  reimbursed  to  the  United 
States  from  the  money  received  from  the  sale  of  the  lands  embraced 
in  said  reservations,  respectively,  $20,000.'    (37  Stat.,  456.) 

"  The  Commissioner  of  the  (jeneral  Land  Office  states  that : 

" '  Mr.  Peifer  was  selected  from  the  civil-service  register  and  was 
originally  appointed  a  copyist  at  $900  per  annum  February  28,  1912, 
and  was  promoted  July  1, 1913,  to  a  clerk  at  $1,000  per  annum.' 

"  The  commissioner  further  states  that  Mr.  Peifer — 
" '  was  performing  duties  exclusively  in  connection  with  the  opening 
and  sale  of  Indian  reservations,  mailing  notices  required  to  be  mailed 
by  the  President's  proclamations  opening  the  several  reservations  to 
entry,  arranging  and  sending  maps,  circulars,  and  other  information 
concerning  the  opening  to  sale  of  these  lands,  and  answering  inquiries 
relative  thereto    *    *     *.' 

"  It  thus  appears  that  Mr.  Peifer  has  been  and  is  regularly  and  con- 
tinuously employed  as  a  copyist  or  clerk  in  the  classified  service  in 
the  Greneral  Land  Office  at  the  seat  of  government. 

"  In  the  appropriation  for  salaries  of  officers  and  employees  in  the 
General  Land  Office  for  1913  specific  provision  was  made  for  a  large 
number  of  copyists  and  clerks,  but  no  specific  or  other  provision  can 
be  found  in  the  appropriation  for  opening  Indian  reservations  for 
the  employment  of  a  copyist  or  clerk  at  the  seat  of  government. 

"By  section  4  of  the  act  of  August  5,  1882  (22  Stat.,  255),  it  is 
provided : 

" '  That  no  civil  officer,  clerk,  draughtsman,  copyist,  messenger,  as- 
sistant messenger,  mechanic,  watchman,  laborer,  or  other  employee 
shall,  after  the  first  day  of  October  next,  be  employed  in  any  of  the 
executive  departments  or  subordinate  bureaus  or  offices  thereof  at 
the  seat  of  government,  except  only  at  such  rates  and  in  such  num- 
bers, respectively,  as  may  be  specifically  appropriated  for  by  Con- 
gress for  such  clerical  or  other  personal  services  for  each  fiscal  jear ; 
and  no  civil  officer,  clerk,  draughtsman,  copyist,  messenger,  assistant 
messenger,  mechanic,  watchman,  laborer,  or  other  employee  shall 
hereafter  be  employed  at  the  seat  of  government  in  any  executive  de- 
partment or  subordinate  bureau  or  office  thereof  or  be  paid  from  any 
appropriation  made  for  contingent  expenses,  or  for  any  specific  or 
general  purpose,  unless  such  employment  is  authorized  and  payment 
therefor  specifically  provided  in  the  law  granting  the  appropriation.' 

"  Commenting  upon  this  act  the  Comptroller  said : 

" '  It  would  iS  difficult  to  draw  a  more  stringent  provision  against 
the  employment  of  any  person  at  the  seat  of  government  except  in 
cases  where  the  employment  is  specially  authorized  and  payment 
therefor  specifically  provided.  That  the  clause  is  to  be  strictly  con- 
strued in  accordance  with  its  exact  terms  seems  to  have  been  held  in 
24  C.  Cls.  R.,  517.'    (3  Comp.  Dec,  265.) 

"The  fact  that  the  appropriation  for  opening  Indian  reservations 
is  required  to  be  reimbursed  out  of  the  proceeds  of  the  sales  of  the 
lands  of  the  Indians  does  not  bring  this  case  fully  within  the  prin- 
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ciple  of  the  decision  of  the  Comptroller  of  April  18,  1908  (45  MS. 
Comp.  Dec,  430) ,  to  which  the  commissioner  invites  attention,  where 
it  was  held,  disapproving  a  decision  of  the  Auditor  for  the  Interior 
Department  to  the  contrary,  that  the  fund,  '  Deposits  by  individuals 
for  surveying  the  public  lands,'  could  be  used  to  pay  for  necessary 
clerical  services  at  the  seat  of  government,  notwithstanding  the  pro- 
visions of  the  act  of  August  6,  1882.  In  that  case  no  question  was 
raised  as  to  the  availability  of  any  appropriation  of  moneys  of  the 
United  States.  The  funds  were  deposited  by  individuals  for  certain 
purposes,  to  accomplish  which  it  was  found  necessary  to  employ 
clerks  temporarily  in  the  District  of  Columbia,  for  which  no  other 
fund  or  appropriation  could^  it  seems,  be  used, 

"  In  this  case  the  question  is  as  to  the  availability  of  an  appropria- 
tion of  public  moneys  in  which  no  provision  is  maae  for  clerical  serv- 
ices at  the  seat  of  government,  and  to  accomplish  the  purposes  of 
which  it  is  not  shown  that  such  services  are  necessary,  or  if  necessary, 
that  they  are  not  jprovided  for  otherwise. 

"  I  therefore  decide  that  no  provision  is  made  in  the  appropriation 
*  Opening  Indian  reservations  (reimbursable),  1913,*  for  tne  employ- 
ment of  a  copyist  at  the  seat  of  government,  and  that  the  employment 
of  Jacob  F.  Peifer  as  a  copyist  m  the  General  Land  Office  under  this 
appropriation  was  forbidden  by  section  4  of  the  said  act  of  August  6, 
1882,  and  credit  for  the  payments  made  to  him  for  such  services  must 
be  disallowed. 

"  I  am  informed  that  credit  has  been  allowed  in  settlements  here- 
tofore made  in  this  office  for  payments  for  similar  services,  and  that 
this  holding  is  a  modification  of  an  existing  construction  of  the  act 
making  the  appropriation.  Further  action  here  is  therefore  sus- 
pended and  this  decision  submitted,  in  pursuance  of  the  requirements 
of  law,  for  your  approval,  disapproval,  or  modification." 

Section  4  of  the  act  of  August  5,  1882  (22  Stat,  255),  is  clear  and 
unmistakable  in  its  prohibition  of  the  payment  to  an  employee  at  the 
seat  of  government  in  any  executive  department  from  any  appropria- 
tion for  a  specific  or  general  purpose  unless  such  employment  is 
authorized  and  payment  therefor  specifically  provided  in  the  law 
granting  the  appropriation;  and  that  the  prohibition  continues  and 
must  be  enforced  is  emphasized  by  Congress  by  section  5  of  the  act 
of  August  23,  1912  (37  Stat.,  414),  wherein  it  is  directed  that  any 
person  violating  said  section  4  of  the  act  of  August  5, 1882,  shall  "  be 
summarily  removed  from  office  "  and  be  subjected  to  fine  and  impris- 
onment. 

Attorney  General  Olney,  in  an  opinion  given  to  the  Secretary  of 
Agriculture  March  21, 1894  (20  Op.  Att.  Gen.,  752),  said: 

"*  *  *  I  am  of  opinion  that  it  is  competent  for  you,  as  head 
of  a  department,  to  '  alter  the  disposition  among  the  various  bureaus 
and  offices  of  your  'department  of  the  clerks  allowed  by  law  ad  you 
may  find  it  necessary  and  proper  to  do,'  takingr  care^  however,  that  in 
no  case  shall  any  such  clerk  be  paid  from  any  appropriation  made  for 
contingent  expenses,  or  for  any  specific  or  general  purpose,  unless 
such  payment  is  specifically  provided  for  in  the  law  granting  the 
appropriation.    *    *    ♦." 
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The  decision  of  this  oflSce  of  April  18,  1908  (45  MS.  Comp.  Dec, 
430) ,  to  which  the  commissioner  referred  as  sustaining  the  payment 
to  Peifer,  was  the  case  of  payment  from  a  special  fund  in  the  Treas- 
ury made  up  of  deposits  by  individuals  and  payable  without  formal 
appropriation  by  the  Commissioner  of  the  General  Land  Office  for 
the  purposes  for  which  he  used  it  It  was  said,  in  the  decision,  of 
this  fund: 

"  It  does  not  constitute  a  part  of  the  moneys  in  the  Treasury  to  be 
appropriated." 

This  case  is  quite  different.  The  moneys  appropriated  by  the  act 
of  August  24,  1912  (37  Stat,  466),  to  meet  the  expenses  of  opening 
of  Indian  reservation  lands  to  entry  and  settlement  are  public  moneys, 
and  the  fact  that  their  expenditure  may  in  the  future  be  reimbursed 
does  not  change  their  character  as  public  moneys.  I  am  of  opinion 
that  the  payment  of  Jacob  F.  Peifer  from  this  appropriation  is  pro- 
hibited by  section  4  of  the  act  of  August  5,  1882.  The  auditor's 
decision  is  therefore  approved. 


PAY  Oir  KEEKLISTXEirr  OE  FEBSOK  ENLISTED  IK  THE  KAVY  BITEIHG 
XINORITY  WHO  WAS  DISCHABGEB  WITHIN  THREE  MONTHS  BE70BE 
EZPIBATION  OF  ENLISTMENT. 

A  person  enlisted  in  the  Navy  during  minority  and  honorably  discharged  within 
three  months  before  the  expiration  of  his  enlistment  who  reenlists  for  four 
years,  within  four  months  thereafter,  is,  and  is  entitled  to  all  the  benefits 
accruing  to,  an  "  enlisted  man." 

ComptroUer  Downey  to  B.  K.  Van  Mater,  passed  assistant  paymaster,  United 
States  Navy,  December  22,  1913: 

I  have  received,  through  the  Secretary  of  the  Navy,  your  letter  of 
November  14,  1913,  stating  that  R.  B.  Cook  enlisted  as  an  apprentice 
seaman  July  19,  1910,  to  serve  during  minority  until  August  10, 
1913 ;  was  honorably  discharged  on  June  20,  1913,  under  article  3601 
(par.  1),  Navy  Regulations,  1913,  as  yeoman,  third  class,  and  reen- 
listed  the  following  day  (June  21,  1913). 

You  request  my  decision  as  to  whether,  under  the  facts  stated,  he 
is  entitled,  under  his  reenlistment  to  "honorable  discharge  gratu- 
ity,''  c(Hitinuous-service  pay,  and  increased  pay  under  General  Order 
No.  34  of  November  28,  1906. 

"Honorable  discharge  gratuity"  is  granted  by  section  1573,  Re- 
vised Statutes,  as  amended  by  the  act  of  March  3,  1899  (30  Stat, 
1008),  and  the  act  of  August  22, 1912  (37  Stat,  331),  as  follows: 

"If  any  enlisted  man  or  apprentice,  being  honorably  discharged, 
shall  reenlist  for  four  years  within  four  months  thereafter,  he  shall, 
on  presenting  his  honorable  discharge  or  on  accounting  in  a  satisf  ac- 
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tory  manner  for  its  loss,  be  entitled  to  a  gratuity  of  four  months'  pay 
equal  in  amount  to  that  which  he  would  have  received  if  he  had  oeen 
employed  in  actual  service:    *     ♦    ♦" 

Continuous-service  pay  is  authorized  by  the  act  of  March  3,  1899 
(30  Stat,  1008),  as  amended  by  the  act  of  August  22,  1912  (37  Stat., 
331),  as  follows: 

"  That  any  man  who  has  received  an  honorable  discharge  from  his 
last  term  of  enlistment,  or  who  has  received  a  recommendation  for 
reenlistment  upon  the  expiration  of  his  last  term  of  enlistment, 
who  reenlists  for  a  term  of  four  years  within  four  months  from  the 
date  of  his  discharge,  shall  receive  an  increase  of  $1.36  per  month  to 
the  pay  prescribed  for  the  rating  in  which  he  serves  for  each  succes- 
sive reenlistment:    ♦     ♦     ♦" 

Increased  pay  is  provided  by  General  Order  No.  34  of  November 
28,  1906,  as  follows: 

"  To  provide  adequate  compensation  for  trained  men,  the  pay  now 
prescribed  by  Executive  order  for  each  rating  in  the  Navy  is  hereby 
increased  $5  per  month  during  the  second  period  of  service  and  a 
further  sum  of  $3  per  month  during  each  and  every  subsequent 
period  of  service:  Provided^  That  only  enlisted  men  who  are  citizens 
of  the  United  States  and  whose  second  and  subsequent  periods  of 
service  each  follow  next  after  service  in  the  Navy  that  was  terminated 
by  reason  of  expiration  of  enlistment  shall  receive  the  benefits  of  the 
increased  pay  named  herein  .•♦♦♦" 

It  appears  that  Cook  was  discharged  within  three  months  before 
the  expiration  of  his  term  of  enlistment  in  accordance  with  the  pro- 
vision in  the  act  of  August  22,  1912  (37  Stat.,  331),  as  follows: 

"That  under  such  regulations  as  the  Secretary  of  the  Navy  may 
prescribe,  with  the  approval  of  the  President,  any  enlisted  man 
may  be  aischarged  at  any  time  within  three  months  before  the  ex- 
piration of  his  term  of  enlistment  or  extended  enlistment  without 
prejudice  to  any  right,  privilege,  or  benefit  that  he  would  have  re- 
ceived, except  pay  and  allowances  for  the  unexpired  period  not 
served,  or  to  which  he  would  thereafter  become  entitled,  had  he 
served  his  full  term  of  enlistment  or  extended  enlistment." 

Navy  Regulations,  1913,  article  3603,  provides: 

"Any  person  serving  in  the  Navy  may,  when  within  the  United 
States,  be  discharged  toT  one  of  the  following  reasons,  but  not  other- 
wise, except  by  authority  of  the  Navy  Department : 

"^a^  Upon  the  expiration  of  his  term  of  service,    ♦    ♦    ♦. 

"(6)  At  any  time  within  three  months  before  the  expiration  of 
his  term  of  enlistment  or  extended  enlistment  as  provided  in  article 
R  8601  (1),  when  such  discharge  would  not  create  a  vacancy  in  com- 
plement, or  when  the  ship  is  about  to  sail  with  the  probability  of 
not  returning  to  the  United  States  before  the  expiration  of  the  en- 
listment of  the  man  concerned." 

Your  doubt  in  the  premises  seems  to  be,  that  as  Cook  when  dis- 
charged and  reeniisted  was  not  quite  21  years  of  age,  whether  he 

Digifced  by  V^OOQIC 


DECISIONS  OF  THE   COMPTROLLER.  411 

should  be  considered  an  "  enlisted  man  "  in  the  meaning  of  the  above 
quoted  provisions. 

Apprentice  seamen  may  be  enlisted  between  the  ages  of  17  and  25. 
Those  below  18  are  enlisted  during  minority  or  until  they  become  21 
years  of  age.  Those  18  years  of  age  or  over  are  enlisted  for  four 
years.  There  are  several  other  ratings  in  which  those  as  young  as 
18  may  be  enlisted.     (Navy  Reg.  1913,  art.  3525.) 

When  enlisted,  apprentice  seamen  are  sent  to  training  stations 
where  they  are  given  a  special  course  of  instruction,  at  the  termina- 
tion of  which  they  are  transferred  to  and  become  a  part  of  the 
regular  complement  of  cruising  vessels  in  the  Navy  and  may  be 
promoted  to  higher  ratings.  No  distinction  on  account  of  duties  or 
pay  is  made  between  the  apprentice  seamen  who  enlist  during  minor- 
ity and  those  who  enlist  for  four  years,  nor  is  any  such  distinction 
made  on  account  of  their  being  under  or  over  21  years  of  age.  (See 
Navy  Reg.,  art.  3681  et  seq.)  In  this  case  the  enlisted  man,  although 
enlisted  as  an  apprentice  seaman,  had  been  promoted  to  yeoman, 
third  class,  and  was  serving  in  that  rating  when  discharged. 

The  phrase  "enlisted  men"  has  generally  been  used  and  under- 
stood to  mean  all  those  who  enlist  in  the  Navy,  whether  under  or 
over  21  years  of  age,  as  distinguished  from  the  officers  who  are  ap- 
pointed or  commissioned.  In  other  words,  the  entire  enlisted  force 
in  the  Navy  are  generally  referred  to  and  described  as  enlisted  men. 

The  said  act  of  August  22,  1912,  further  provides : 

"That  the  term  of  enlistment  of  all  erdiated  men  of  the  United 
States,  other  than  those  who  are  enlisted  during  minority,  shall  be 
four  years.    ♦    *     ♦ " 

This  is  a  distinct  recognition  by  Congress  that  those  who  enlist 
during  minority  are  enlisted  men  as  well  as  those  who  enlist  for  four 
years. 

In  speaking  of  enlisted  persons  or  men  the  words  "  person  "  and 
"  man  "  are  often  used  interchangeably.  For  example,  they  were  so 
used  in  article  3603,  Navy  Regulations,  quoted  supra. 

When  the  enlistment  of  a  person  is  complete  he  then  becwnes  an 
enlisted  man  in  the  ordinary  and  usual  meaning  of  that  term.  It  is 
apparent  therefore  that  as  a  person  may  enlist  in  certain  ratings  in 
the  Navy  before  he  is  21  years  of  age,  the  question  as  to  whether  he 
is  an  enlisted  man  does  not  depend  upon  the  fact  as  to  whether  he  is 
21  years  of  age  or  over. 

As  a  matter  of  fact,  however,  if  Cook  had  been  permitted  to  serve 
out  his  full  term  of  enlistment  he  would  have  been  21  years  of  age  at 
the  time  of  his  discharge  and  reenlistment,  but  under  the  provision 
of  the  act  of  August  22,  1912,  authorizing  his  discharge  within  three 
months  before  the  expiration  of  his  term  of  enlistment,  any  right. 
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privilege,  or  benefit  that  would  have  accrued  to  him  had  he  served 
his  full  term  of  enlistment  was  reserved  to  him.  In  other  words,  he 
is  entitled  to  the  same  rights,  privileges,  or  benefits  upon  discharge 
within  three  months  before  the  expiration  of  his  enlistment  and  upon 
reenlistment  that  he  would  have  had  if  discharged  on  account  of  ex- 
piration of  enlistment. 

I  understand  that  all  enlisted  persons  in  the  Navy,  whether  enlisted 
during  minority  or  for  the  term  of  four  years,  who  come  within  the 
terms  and  comply  with  the  conditions  prescribed,  have  been  treated 
continuously  by  the  Navy  Department  and  the  accounting  officers 
as  entitled  to  honorable-discharge  gratuity,  continuous-service  pay, 
and  increased  pay  under  General  Order  No.  34. 

From  the  facts  stated  it  appears  that  Cook  comes  within  the  terms,' 
and  I  think  also  within  the  spirit  and  reason  of  the  acts,  supra^ 
granting  honorable-discharge  gratuity  and  continuous-service  pay, 
and  if  a  citizen  of  the  United  States,  which  fact  does  not  appear, 
also  within  the  terms,  the  spirit,  and  reason  of  General  Order  No.  34. 

You  are  therefore  authorized  to  pay  him  accordingly. 


CHECKAOE  AOAIKST  THE  ACCOXrETT  OF  A  PEE80H  OH  EEEHLI8THEHT  OF 
THE  AXOXrETT  OF  THE  XOHEY  OBATTTITY  AHD  COST  OF  TBAH8P0&TATI0H 
FUBHISHED  HIV  A8  A  BISCHAEOED  HAVAL  PEISOHEE. 

The  amount  of  the  money  gratuity  and  the  cost  of  transportation  furnished  a 
discharged  naval  prisoner  under  the  acts  of  February  16  and  March  8,  1009 
(35  Stat,  622  and  756),  should  not  be  checked  against  his  account  upon 
reenlistment. 

ComptroUer  Downey  to  E.  O.  XorseU,  passed  assistant  paymaster,  United  States 
Havy,  December  28,  1918: 

I  have  received  your  letter  of  December  15, 1913,  as  follows : 

"  I  have  the  honor  to  request  your  decision  as  to  whether  the  sum 
of  $34.30,  representing  an  indebtedness  to  the  Government  at  the  date 
of  last  discharge,  shomd  be  checked  against  the  account  of  Tillman  L. 
Carriger,  seaman.  United  States  Navy. 

"  Carriger  was  discharged  from  the  naval  service  by  sentence  of  a 
general  court-martial  from  the  receiving  ship  at  Boston,  Mas&,  on 
September  25, 1913. 

"At  the  time  of  his  discharge  he  was  indebted  to  the  Government 
in  the  sum  of  $34.30,  due  to  checkages  made  in  his  account  for  trans- 
portation, $39.76  and  for  $10  given  under  gratuitv  act. 

"Carriger  reenlisted  November  3,  1913,  at  the  Navy  recruiting 
station,  Denver,  Colo.,  under  authority  from  the  Bureau  of  Naviga- 
tion, dated  October  25,  1913,  and  is  now  carried  by  me  on  the  rwls 
of  the  U.  S.  S.  West  Virginia.'' 

The  act  of  February  16, 1909  (85  Stat.,  622),  provides: 

"  That  persons  confined  in  prisons  in  pursuance  of  the  sentence  of  a 
naval  court-martial  *  *  *  shall  upon  discharge  be  *  *  * 
paid  a  gratuity,  not  to  exceed  $25 :  Provided,  That  such  allowances 
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shall  be  made  in  amounts  to  be  fixed  by,  and  in  the  discretion  of,  the 
Secretary  of  the  Navy  and  only  in  cases  where  the  prisoners  so  dis- 
charged would  otherwise  be  *  *  *  without  funds  to  meet  their 
immediate  needs.'' 

The  act  of  March  3, 1909  (36  Stat.,  756),  provides: 

"  That  the  Secretary  of  the  Navy  is  hereafter  authorized  to  trans- 
port to  their  homes  or  places  of  enlistment,  as  he  may  designate,  all 
discharged  naval  .prisoners ;  the  expense  of  such  transportation  shall 
be  paid  out  of  any  money  that  may  be  to  the  credit  of  prisoners 
when  discharged;  where  there  is  no  such  money  the  expense  shall  be 
paid  out  of  monej  received  from  fines  and  forfeitures  imposed  by 
naval  courts-martial." 

From  the  facts  stated  it  appears  that  Carriger  when  discharged 
in  pursuance  of  the  sentence  of  a  general  court-martial  was  without 
funds  to  meet  his  immediate  needs,  and  that  he  did  not  have  suffi- 
cient money  to  his  credit  to  pay  for  the  expense  of  the  transportation 
furnished  him. 

Under  such  circumstances  the  money  paid  him  to  meet  his  imme- 
diate needs  is  a  gi-atuity,  and  the  expense  of  the  transportation  paid 
from  money  received  from  fines  and  forfeitures  was  not  intended  to 
be  charged  against  him]  Such  expense  can  be  charged  only  against 
the  amount  that  may  be  to  the  credit  of  the  prisoners  "  when  dis- 
charged." 

There  is  nothing  in  said  acts  to  indicate  an  intention  that  the 
amount  of  the  money  gratuity  and  the  expense  of  the  transportation 
paid  from  fines  and  forfeitures  was  to  be  refunded  by  the  discharged 
prisoner  from  his  future  earnings  upon  reenlistment. 

I  have  therefore  to  answer  the  question  submitted  in  the  negative. 


comnrTATioir  of  qitaiitees. 

An  officer  of  tbe  Army  who  retains  hts  public  quarters  nt  his  permanent  station 
for  his  family  Is  not  entitled  to  commutation  of  quarters  at  his  temporary 
station. 

Decision  by  ComptroUer  Downey,  December  23,  1918: 

Maj.  Harry  R.  Lee,  General  Staff  Corps,  United  States  Army, 
Army  War  C!ollege,  applied  December  16,  1913,  for  a  revision  of  the 
action  of  tbe  Auditor  for  the  War  Department  in  settlement  No. 
50618,  dated  November  13,  1913,  of  his  claim  for  reimbursement  of 
$46  refunded  by  him  to  Lieut.  Col.  G.  F.  Downey,  Quartermaster 
Corps,  depot  quartermaster,  as  overpayment  to  him  of  commutation 
of  quarters,  March  1  to  23, 1912. 

The  auditor  disallowed  the  claim  because — 

"Having  retained  his  quarters  at  his  regular  station,  he  is  not 
entitled  to  commutation  oi  quarters  while,  on  temporary  duty." 
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While  on  duty  at  Fort  D.  A.  Russell,  Wyo.,  where  he  was  in  the 
occupancy  of  public  quarters,  claimant,  with  a  number  of  other  offi- 
cers, was  ordered  to  report  not  later  than  January  5,  1912,  to  the 
commandant.  Army  service  schools,  Fort  Leavenworth,  Kans.,  for  a 
special  course  in  tactics,  and  upon  the  completion  of  the  course  to 
join  his  proper  station.  The  orders  recited  that  each  officer  would 
retain  quarters  at  his  permanent  station,  and  such  temporary  quar- 
ters at  Fort  Leavenworth  as  were  available  for  them  would  be  pro- 
vided by  the  commandant  of  the  Army  service  schools.  (See  S.  O., 
No.  266,  Nov.  13,  1911.) 

The  Secretary  of  War,  by  telegram  of  November  29,  1911,  advised 
the  commandant  that  any  available  quarters  at  Fort  Leavenworth 
might  be  utilized  for  the  accommodation  of  the  above  officers,  and 
when  none  were  available  commutation  was  authorized.  The  com- 
mandant, December  29, 1911,  certified  that  no  quarters  were  available 
for  their  accommodation. 

Claimant  reported  at  Fort  Leavenworth  January  4,  1912,  and 
continued  on  duty  there  to  and  including  March  23,  1912.  He  was 
paid  commutation  of  quarters  from  January  4  to  March  23,  1912. 
His  family  continued  in  the  occupancy  of  public  quarters  at  Fort 
D.  A.  Russell  during  such  entire  period. 

Paragraph  1325,  Army  Regulations,  1910,  provides: 

"An  officer  does  not  lose  his  right  to  Quarters  or  commutation  at 
his  permanent  station  by  a  temporary  absence  on  duty.  While  he 
continues  to  claim  and  exercise  that  right,  he  can  not  legally  demand 
quarters  or  commutation  at  any  other  station. 

"  The  mere  fact  that  an  officer's  family  or  his  household  goods  are 
permitted  by  proper  authority  to  remain  in  quarters  at  a  military 
station  does  not  prevent  the  assignment  of  quarters  to  him  where  he 
is  actually  serving  or  debar  him  from  commutation  if  he  is  on  duty 
without  troops  at  a  station  where  there  are  no  public  quarters.  In 
these  exceptional  cases  commutation  of  (quarters  will  be  allowed  only 
on  the  approval  of  the  general  commanding  the  troops  in  the  Philip- 
pine Islands  in  cases  arising  in  his  command ;  in  all  other  cases  on  the 
approval  of  the  Secretary  of  War  after  recommendation  by  the  de- 
partment commander.  Vouchers  in  such  cases  must  show  the  ap- 
proval of  the  proper  authority  and  that  the  officer  has  been  on  duty 
without  troops  at  a  station  where  there  are  no  public  quarters." 

The  officer  relies  on  the  authority  contained  in  this  regulation  as 
entitling  him  to  the  payment  of  commutation  of  quarters  at  his  tem- 
porary station  at  Fort  Leavenworth  in  addition  to  the  public  quar- 
ters in  kind  retained  by  him  at  his  permanent  station  at  Fort  D.  A. 
Russell. 

It  is  exceedingly  doubtful  whether  the  regulation  has  any  appli- 
cation to  a  case  of  this  kind.  If,  however,  such  was  its  intent,  it  tran- 
scends the  law,  as  the  law  does  not  entitle  an  officer  to  commutation 
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of  quarters  at  his  temporary  station  in  addition  to  public  quarters 
at  his  permanent  station.  So  long  as  claimant  retained  his  quarters 
at  his  permanent  station  he  acquired  no  right  to  commutation  of 
quarters  at  his  temporary  one.  (19  Comp  Dec,  73;  In  re  Brown^ 
June  13, 1913,  65  MS.  Comp.  Dec.,  1377.) 

In  so  far  as  the-  telegram  of  the  Secretary  of  War  was  an  at- 
tempt— if  such  it  was — ^to  authorize  the  payment  of  commutation  of 
quarters  while  the  officer  was  occupying  public  quarters  at  his  perma- 
nent station,  it  was  without  warrant  of  law  and  to  that  extent  in- 
operative. 

The  auditor's  action  is  affirmed. 


DISPOSITIOir  OF  PROCEEDS  OF  SALE  OF  PtTBLIC  LANDS  IN  RECLAMATION 
STATES  WHERE  SALES  ARE  ERRONEOtTS  AND  AMOXTNT  OF  PtTRGHASE 
PRICE  IS  REPAID  TO  PtTRCHASER. 

Section  1  of  the  act  of  June  17,  1902  (32  Stat.,  388),  does  not  authorize  the 
transfer  to  the  reclamation  fund  of  moneys  paid  to  a  receiver  by  an  in- 
tended purchaser  of  public  lands  unless  the  sale  is  confirmed  and  the  lands 
are  actually  conveyed  by  the  United  States  to  the  purchaser. 

The  amount  of  purchase  money  refunded  in  reclamation  States,  under  the  pro- 
visions of  sections  2362  and  3689.  Revised  Statutes,  should  be  deducted 
from  the  total  sums  received  in  said  States  in  computing  the  amounts  to  be 
transferred  to  the  reclamation  fund  by  appropriation  warrants. 

Decision  by  Comptroller  Downey,  December  23,  1913: 

The  Auditor  for  the  Interior  Department  submitted  for  approval, 
disapproval,  or  modification  his  decision  of  the  5th  instant  modify- 
ing an  existing  construction  of  section  1  of  the  act  of  June  17,  1902 
(32  Stat,  388). 

Said  decision  reads  as  follows : 

"The  question  arises  in  the  examination  of  the  account  of  the 
United  States  with  the  reclamation  fund  for  the  proceeds  of  sales  of 
public  lands  in  the  State  of  Washington  during  the  period  from 
April  1  to  June  30, 1913. 

^'  It  is  provided  by  section  1  of  this  act : 

"  *  That  all  moneys  received  from  the  sale  and  disposal  of  public 
lands  in  Arizona,  California,  Colorado,  Idaho,  Kansas,  Montana, 
Nebraska,  Nevada,  New  Mexico,  North  Dakota,  Oklahoma,  Oregon, 
South  Dakota,  Utah,  Washington,  and  Wyoming,  beginning  with 
the  fiscal  year  ending  June  thirtieth,  nineteen  hundred  and  one,  in- 
cluding the  surplus  of  fees  and  coimnissions  in  excess  of  allowances 
to  registers  and  receivers,  and  excepting  the  five  per  centum  of  the 

f)roceeds  of  the  sales  of  public  lands  in  the  above  States  set  aside  by 
aw  for  educational  and  other  purposes,  shall  be,  and  the  same  are 
hereby,  reserved,  set  aside,  and  appropriated  as  a  special  fund  in  the 
Treasury  to  be  known  as  the  "  reclamation  fund,"  to  be  used  in  the 
examination  and  survey  and  for  the  construction  and  maintenance 
of  irrigation  works  for  the  storage,  diversion,  and  development  of 
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waters  for  the  reclamation  of  arid  and  semiarid  lands  in  the  said 
States  and  Territories.     *     *     * '     (32  Stat,  888.) 

"The  Commissioner  of  the  General  Land  Office  certifies  that  the 
sum  of  $23,684.90  is  due  the  reclamation  fund  on  this  account.  He 
deducts  from  the  gross  proceeds  of  sales  of  public  lands  the  5  per 
cent  of  the  net  proceeds  of  such  sales  due  the  St^te  of  Washington, 
and  from  the  fees  and  commissions  collected  the  amounts  allowed 
the  registers  and  receivers  are  deducted. 

"Purchase  moneys  and  fees  and  commissions  i^gre^ting 
$24,484.24  were  repaid  upon  settlements  made  in  this  office  during 
the  quarter  under  the  laws  providing  for  repayments  for  lands 
erroneously  sold.  While  no  one  of  the  sales  or  entries  upon  which 
the  purchase  money  and  fees  and  commissions  were  thus  refunded 
was  made  within  the  quarter  ended  June  30,  1913,  they  were  all 
made  since  the  date  of  the  act  of  June  17^  1902,  and  the  full  amount 
of  such  purchase  moneys  and  fees  afid  commissions  accruing  to  the 
reclamation  fund  under  the  existing  construction  of  this  act  was 
carried  to  the  credit  of  that  fund  by  appropriation  warrants  issued 
upon  statements  prepared  by  the  Commissioner  of  the  General  Land 
Office  and  verified  from  the  records  of  this  office,  covering  the  periods 
within  which  the  so-called  sales  or  entries  were  made. 

"Amounts  required  of  and  paid  by  intending  purchasers  of  public 
lands  to  district  land  officers  are  covered  into  the  Treasury  and  car- 
ried permanently  to  the  credit  of  the  reclamation  fund,  irrespective 
of  any  question  as  to  the  legality  of  the  proposed  sales,  upon  the 
authority  of  a  decision  of  the  Acting  Comptroller  of  the  Treasury  of 
September  13,  1902.     (22  Comp.  MS.  Dec,  758.) 

"  The  plain  purpose  of  section  1  of  the  act  of  June  17, 1902,  was  to 
appropriate  to  the  reclamation  fund,  subject  to  the  deductions  therein 
provided  for,  the  fees  and  commissions  and  proceeds  of  authorized 
and  consummated  sales  of  public  lands.  No  appropriation  was  made 
or  intended  of  any  other  receipts  or  revenues  or  the  Government. 
The  act  appropriates  'moneys  received  from  the  sale  and  disposal 
of  public  lands  *  *  *.'  Tliere  must  not  only  be  a  sale,  but  the  sale 
must  be  consummated  by  a  '  disposal  of '  the  land,  a  change  of  title 
and  ownership  from  the  United  States  to  the  purchaser.  The  reg- 
ister and  receiver  at  a  land  office  are  not  authorized  to  sell  and  dis- 
pose of  any  public  lands.  They  are  authorized  to  receive  fees  and 
commissions  and  purchase  moneys  tendered  by  prospective  entry- 
men  and  purchasers.  A  very  large  part  of  the  amounts  so 'received 
are  now  required,  for  the  better  protection  of  the  Government,  to  be 
covered  into  the  Treasury  in  advance  of  the  determination  of  the 
question  of  the  legality  of  the  proposed  sale.  Where  any  of  the 
so-called  sales  are  subsequently  ascertained  and  decided  to  have  been 
erroneous  or  unauthorized  and  an  intending  purchaser's  money  is 
refunded  to  him  it  can  not  be  said  that  there  has  been  a  '  sale  and 
disposal'  of  the  land.  The  Government's  ownership  has  in  no  way 
been  disturbed.    Public  lands  can  only  be  disposed  of  by  patent. 

"As  a  consequence  of  the  existing  practice  and  construction  of  the 
act,  it  is  true  that  an  amount  equivalent  to  the  purchase  price  of  a 
given  tract  of  public  land  may  be  carried  many  times  out  of  the  un- 
appropriated revenues  of  the  Government  to  the  credit  of  the  recla- 
mation fund  and  be  expended  where  there  has  never  in  fact  been 
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any  sale  and  disposal  of  the  land.  Proposed  sales  upon  which 
moneys  have  been  collected  and  deposited  by  district  land  officers, 
may  be  disapproved  and  the  purchase  money  refunded  because  of 
disqualification  on  the  part  oi  the  entryman,  or  because  the  lands 
are  not  of  the  character  supposed,  or  because  of  a  conflicting  entry, 
reservation,  or  ^rant,  etc.,  and  there  may  be  a  succession  of  such 
transactions  with  respect  to  the  same  lands.  It  is  therefore  also 
true  that  the  reclamation  fund  may  be  augmented  out  of  the  general 
revenues  of  the  Government  to  the  extent  of  amounts  collected  and 
deposited  upon  attempted  sales  of  lands  to  which  the  United  States 
had  no  title  and,  of  course,  of  which  no  sale  and  disposal  could  be 
made. 

'^  In  the  acts  admitting  a  number  of  the  States  into  the  Union  it 
is  provided : 

"*That  five  per  centum  of  the  proceeds  of  the  sales  of  public 
lands  lying  within  said  States  which  shall  be  sold  by  the  tJnited 
States  subsequent  to  the  admission  of  said  States  into  the  Union, 
after  deducting  all  the  expenses  incident  to  same,  shall  be  paid  to 
said  States    *    *    *.'    (25  Stat,  680.) 

"  In  computing  the  5  per  cent  due  the  States  under  these  grants 
the  amounts  repaid  to  the  intending  purchasers  because  the  entries 
or  sales  were  erroneous  or  unauthorized  are  invariably  excluded. 

"  In  view  of  all  of  which  I  decide  that  there  was  no  appropriation 
made  by  section  1  of  the  act  of  June  17,  1902,  to  the  reclamation 
fund  of  any  other  moneys  or  revenues  of  the  United  States  than 
those  arising  upon  the  sales  and  disposal  of  public  lands,  and  that 
no  payment  can  lawfully  be  made  to  that  fund,  under  this  pro- 
vision of  the  act,  out  of  the  public  revenues  in  excess  of  or  other 
than  those  received  and  deposited  in  the  Treasury  upon  authorized 
and  consummated  sales  and  disposals  of  public  lands.  And  that 
hereafter  in  the  adjustment  of  the  account  of  the  United  States 
with  the  reclamation  fund  for  the  proceeds  of  sales  of  public  lands 
in  the  State  of  Washington  the  full  amount  of  purchase  moneys, 
fees,  and  commissions  refunded,  under  the  provisions  of  law  provid- 
ing for  repayments  for  lands  erroneously  sold,  upon  any  entries  or 
sales  made  since  March  31, 1913,  should  be  deducted  from  the  amount 
otherwise  found  to  be  due  that  fund." 

The  decision  of  this  office  of  September  13,  1902,  cited  in  the 
auditor's  decision,  8upra^  as  authority  for  the  existing  practice  was 
rendered  upon  a  question  submitted  by  the  Secretary  of  the  Treasury 
as  follows: 

"The  first  section  of  the  act  of  June  17,  1902  (32  Stat.,  388),  sets 
apart  as  a  '  reclamation  fund '  '  all  moneys  received  from  the  sale 
and  disposal  of  public  lands  in  certain  States  and  Territories,'  in-, 
eluding  the  surplus  of  fees  and  commissions  in  excess  of  allowances 
to  registers  and  receivers,  and  excepting  the  five  per  centum  of  the 
proceeds  of  sales  of  public  lands  in  the  above  States.  It  is  necessary 
m  ascertaining  the  amount  set  apart  by  the  act  to  know  what  are  the 
*  allowances '  which  must  be  deducted  from  the  gross  fees  and  com- 
missions.   *    ♦    • 

"  3.  Should  the  amounts  repaid  to  individuals  on  account  of  lands 
erroneously  sold  by  the  United  States  (sec.  3689,  R.  S.)  be  deducted 
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from  the  cash  receipts  for  lands?  They  are  deducted  by  the  General 
Land  Office  in  computing  the  5  per  cent  funds.  These  are  always 
old  matters,  and  are  not  in  terms  deductible  linder  the  act." 

With  reference  to  this  part  of  the  submission  the  Acting  Comp- 
troller in  the  decision  in  question  said: 

"  Your  third  question  is  also  answered  in  the  negative,  the  amounts 
repaid  to  individuals  on  account  of  lands  erroneously  sold  by  the 
United  States  having  no  connection  with  the  receipts  for  fees  and 
commissions  and  being  provided  for  out  of  an  indennite  appropria- 
tion." 

While  this  decision  might  be  construed  to  authorize  the  present 
practice,  I  doubt  if  it  was  intended  to  have  that  effect.  The  prin- 
cipal question  involved  in  the  submission  was  as  to  "what  are  the 
'  allowances '  which  must  be  deducted  from  the  gross  fees  and  com- 
missions." It  was  held  that  the  amounts  repaid  under  section  3689, 
Eevised  Statutes,  on  account  of  lands  erroneously  sold,  were  not 
"allowances"  which  must  be  deducted  from  such  fees  or  commis- 
sions. But  I  do  not  think  it  was  intended,  by  said  decision,  to  hold 
that  the  proceeds  of  erroneous  sales,  subsequently  refunded,  were, 
by  the  act  of  June  17,  1902,  supra^  "  reserved,  set  aside,  and  appro- 
priated "  as  a  fund  for  use  of  the  Reclamation  Service. 

To  the  extent  that  the  last  paragraph  of  that  decision  is  author- 
ity on  this  question  by  reason  of  the  fact  that  it  says  "your  third 
question  is  also  answered  in  the  negative,"  it  is  apparent  that  the 
scope  of  the  third  question  was  misapprehended  because  the  reason 
for  the  conclusion  is  given  as  the  fact  that  "  the  amounts  repaid  to 
individuals  on  account  of  lands  erroneously  sold  by  the  United 
States  have  no  connection  with  the  receipts  for  fees  and  commis' 
sions^^^  and  the  concluding  words  "  being  provided  for  out  of  an  in- 
definite appropriation"  seem  to  be  used  simply  as  sustaining  the 
preceding  conclusion  quoted. 

All  moneys  received  by  receivers  of  public  moneys  as  proceeds 
from  sale  of  public  lands,  subject  possibly  to  certain  deductions,  are 
deposited  to  the  credit  of  the  Treasurer  of  the  United  States  and 
covered  into  the  general  fund  of  the  Treasury.  Such  moneys  received 
in  what  are  known  as  reclamation  States  are  treated  no  differently  in 
this  respect  than  are  such  moneys  received  in  other  States.  But  upon 
.settlements  made  by  the  Auditor  for  the  Interior  Department  appro- 
priation warrants  are  issued  transferring  from  the  general  fund  to  the 
reclamation  fund  such  amounts  as  are  authorized  to  be  so  transferred 
under  the  provisions  of  the  act  of  June  17,  1902,  quoted  in  the  audi- 
tor's decision,  supra. 

It  sometimes  occurs  that  the  sale  which  was  contemplated  when  the 
money  for  a  particular  tract  of  land  was  paid  to  the  receiver  is  never 
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consummated  and  the  money  so  paid  is  returned  to  the  individual  in 
accordance  with  sections  2362  and  3689,  Revised  Statutes,  which  pro- 
vide: 

"  Sec.  2362.  The  Secretary  of  the  Interior  is  authorized,  upon  proof 
being  made  to  his  satisfaction,  that  any  tract  of  land  has  been  errone- 
ously sold  by  the  United  States,  so  that  from  any  cause  the  sale  can 
not  be  confirmed,  to  repay  to  the  purchaser,  or  to  his  legal  repre- 
sentatives or  assi^ees,  the  sum  of  money  which  was  paid  therefor, 
out  of  any  money  in  the  Treasury  not  otherwise  appropriated." 

"  Sec.  3689.  There  are  appropriated  out  of  any  moneys  in  the 
Treasury  not  otherwise  appropriated,  for  the  purposes  hereinafter 
specified,  such  sums  as  may  be  necessary  for  the  same  respectively; 
and  such  appropriations  shall  be  deemed  permanent  annual  appro- 
priations. 

♦  ♦  ♦  *  .     ♦  #  # 

"  Refunding  money  for  lands  erroneously  sold : 
"  To  pay  to  the  purchaser  or  purchasers  the  sum  or  sums  of  money 
received  for  lands  erroneously  sold  by  the  United  States." 

As  set  forth  in  the  auditor's  decision,  it  has  been  the  practice  in 
making  the  settlements  upon  which  the  appropriation  warrants  issue 
to  disregard  these  repayments.  This  practice  has  resulted  in  trans- 
ferring to  the  reclamation  fund  moneys  of  the  general  unappropri- 
ated fund  that  were  not  received  from  consummated  and  confirmed 
sales  of  lands  actually  disposed  of  by  the  United  States. 

I  do  not  think  the  act  of  June  17, 1902,  supra^  appropriating  to  the 
use  of  the  Reclamation  Service  "  all  moneys  received  from  the  sale 
and  disposal  of  public  lands  "  authorizes  the  transfer  to  the  reclama- 
tion fund  of  moneys  paid  to  a  receiver  by  an  intended  purchaser 
unless  the  sale  is  confirmed  and  the  lands  actually  conveyed  by  the 
United  States  to  the  purchaser.  Until  the  sale  has  been  confirmed 
and  the  title  conveyed  to  the  purchaser,  there  has  been  no  "  sale  and 
disposal  of  public  lands,"  and  unless  there  is  such  a  sale  and  disposal 
no  moneys  are  appropriated  by  the  act  now  under  consideration. 
Hence  the  Commissioner  of  the  General  Land  Office  and  the  Auditor 
for  the  Interior  Department  in  requesting  the  issuance  of  appropri- 
ation warrants  transferring  to  the  reclamation  fund  sums  equal  to 
the  proceeds  of  "  sale  and  disposal  of  public  lands  "  in  reclamation 
States  should  take  into  account  these  repayments  in  determining  the 
amount  properly  transferable  under  said  act  of  June  17, 1902. 

In  view  of  the  fact  that  the  decision  of  this  office  of  September  13, 
1902,  would  appear  to  admit  of  the  interpretation  heretofore  placed 
upon  it,  no  charge  will  now  be  raised  against  the  reclamation  fund 
on  account  of  moneys  heretofore  transferred  thereto ;  but  in  all  settle- 
ments hereafter  made  by  the  auditor  sums  hereafter  refunded  to  pur- 
chasers of  lands  in  reclamation  States  should  be  deducted  from  the 
total  sums  paid  to  receivers  as  purchase  money  for  lands  in  said 
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States  in  computing  the  amounts  to  be  transferred  to  the  reclamation 
fund  by  appropriation  warrants.  And  in  the  settlements  now  pend- 
ing before  the  auditor  the  amounts  to  be  certified  for  transfer  or 
appropriation  should  not  include  proceeds  of  any  lands  on  which  a 
repayment  under  section  3689,  Revised  Statutes,  has  been  or  wiU  be 
made. 
To  this  extent  the  auditor's  decision  is  approved. 


CLAIMS  OF  OFFICEES  AND  ENLISTED  KEN  OF  THE  AEMY  FOR  EEIKBXnUSE- 
XENT  OF  THE  VALtTE  OF  CLOTHING,  ETC.,  LOST  OE  DESTROYED  IN  THE 
XIUTAEY  SERVICE. 

ClaixDS  for  reimbursement,  under  the  provisions  of  the  act  of  March  3,  1885,  of 

the  value  of  clothing  lost  or  destroyed  during  the  War  with  Spain  can  not 

be  allowed. 
Clothing  destroyed  in  the  Army  since  April  22,  1898,  for  sanitary  reasons,  is 

reimbursable  only  when  said  destruction  was  ordered  by  medical  oflQcers 

of  the  Army. 

Decision  by  Assistant  CoxuptroneT  Warwick,  December  29,  1913: 

Edward  Z.  Marlette,  of  Soldiers  and  Sailors'  Home,  Bath,  N.  Y., 
who  served  as  a  private  in  Company  D,  Eleventh  Regiment  of  United 
States  Infantry,  from  May  7, 1898,  to  April  16, 1899,  when  honorably 
discharged  at  San  Juan,  P.  R.,  appealed  December  9,  1913,  from  the 
action  of  the  Auditor  for  the  War  Department  in  settlement  No. 
259971,  dated  December  5,  1913,  wherein  the  claim  of  said  Marlette 
for  reimbursement  of  the  value  of  his  clothing  (which  he  alleges  was 
packed  in  boxes  at  Tampa,  Fla.,  by  order  of  the  company  commander 
for  shipment  to  where  he  was  stationed  and  was  never  received  by 
him)  was  disallowed  as  follows: 

"  No  claim  for  clothing  lost  having  been  filed  within  two  years 
from  date  of  said  loss  the  same  is  barred  by  limitation  of  statute." 

The  above-described  claim  was  not  filed  until  November,  1913, 
more  than  15  years  after  the  loss  is  alleged  to  have  occurred.  Under 
date  of  December  21,  1913,  appellant  declares  that  the  loss  occurred 
"  in  the  latter  part  of  June  or  first  part  of  July,  1898." 

The  War  with  Spain  began  April  21,  1898  (31  Stat.,  897),  and 
ended  April  11,  1899,  being  the  date  ratifications  of  the  treaty  of 
peace  were  exchanged  (War  Dept.  G.  O.  No.  72,  Apr.  14,  1899)  ; 
therefore  the  alleged  loss  of  clothing  in  this  case  occurred  in  time  of 
war.  Even  if  the  loss  of  clothing  as  alleged  were  clearly  shown  by 
the  record  or  other  evidence,  and  the  claim  had  been  presented  "  within 
two  years  from  the  occurrence  of  the  loss  or  destruction  "  as  required 
by  the  act  of  March  3,  1885  (23  Stat,  350),  providing  for  the  settle- 
ment of  the  claims  of  officers  and  enlisted  men  of  the  Army  for  loss 
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of  private  property  destroyed  in  the  military  service  of  the  United 
States,  nothing  could  be  allowed  or  paid  on  the  claim  under  said  act 
for  the  reason  that  it  contains  a  proviso  worded  in  part  as  follows : 
"  That  this  act  shall  not  apply  to  losses  sustained  in  time  of  war." 

The  acts  of  Congress  making  appropriations  for  the  support  of 
the  Army  for  the  fiscal  years  in  period  from  July  1, 1903,  to  June  30, 
1914,  each  contain  a  provision  as  follows : 

u  «  *  * .  £qp  indemnity  to  officers  and  men  of  the  Army  for 
clothing  and  bedding,  and  so  forth,  destroyed  since  April  twenty- 
second,  eighteen  hundred  and  ninety-eight,  by  order  of  medical 
officers  of  the  Army  for  sanitary  reasons,    *     *     *    dollars." 

(See  Stat.  L.,  vol.  32,  p.  939;  vol.  33,  pp.  272  and  838;  vol.  34,  pp. 
254  and  1171;  vol.  35,  pp.  121  and  746;  vol.  36,  pp.  357  and  1053;  and 
vol.  37,  pp.  585  and  717.) 

The  War  Department  under  date  of  December  24,  1913,  reports  as 
follows : 

"  Nothing  has  been  found  of  record  to  show  that  any  clothing 
belonging  to  Edward  Z.  Marlette,  Company  D,  Eleventh  United 
States  Infantry,  was  lost  in  transportation  or  destroyed  by  order  of 
the  medical  officers  for  sanitary  reasons." 

The  action  of  the  auditor  in  disallowing  the  claim  in  this  case 
is  affirmed,  not  solely  for  the  reason  stated  by  the  auditor,  but  for 
reasons  apparent  in  above  statement  of  facts. 


PAY  OF  A  BISBtTRSIHa  OFFICER  OF  THE  ORGAKIZED  XILITIA.    HIBE  OF 
TEANSPORTATIOH    DinEtlKO    EHCAMPXEHT. 

The  act  of  June  12,  1906  (34  Stat,  249)  limits  the  time  for  which  an  officer 
or  member  of  the  Organized  Militia  may  be  paid  for  participation  in  an 
encampment,  etc.,  to  the  "  period  from  date  of  leaving  home  to  the  date  of 
return  thereto  as  determined  in  advance." 

A  disbursing  officer  of  the  Organized  Militia  participating  in  Joint  maneuvers 
under  orders  may  provide  himself  with  such  special  means  of  transporta- 
tion as  will  enable  him  to  expedite  his  duties,  provided  the  same  is  au- 
thorized by  the  Secretary  of  War. 

Decision  by  Assistant  Comptroller  Warwick,  December  29,  1918: 

Maj.  A.  E.  Stearns,  disbursing  officer,  Organized  Militia  of  Cali- 
fornia, appealed  December  16,  1913,  from  so  much  of  the  action  of 
the  Auditor  for  the  War  Department  in  settlement  No.  28813,  dated 
October  17,  1913,  of  his  disbursing  accounts  as  disallowed  items 
therein  aggregating  $185. 

By  his  voucher  No.  187,  September,  1912,  Maj.  Steams  paid  him- 
self $266.67,  being  for  the  period  from  August  11  to  22,.  1912, -inclu- 
sive, and  from  August  26  to  September  17,  1912,  except  Sundays,  in 
all  32  days,  at  $8.33  per  day. 


Digitized  by 


Google 


422  DECISIONS  OP  THE  COMPTEOLLEB. 

The  auditor  disallowed  $175  of  the  amount  paid  under  the  prin- 
ciple of  the  decision  of  this  office  of  March  31,  1913  (19  Comp.  Dec., 
614),  which  was  the  pay  Maj.  Steams  paid  himself  for  the  period 
subsequent  to  the  joint  encampment  and  maneuvers  of  the  militia 
and  Regular  Army  in  which  he  participated  under  orders.  The 
period  of  the  joint  encampment  appears  to  have  been  from  August 
11  to  21, 1912,  but  appellant  maintains  that  he  could  not  and  did  not 
reach  his  home  station  at  the  close  of  the  encampment  until  August 
22,  1912.  He  alleges  that  he  was  not  attached  or  assigned  to  duty 
with  or  carried  on  the  pay  rolls  of  any  headquarters  or  organization 
of  the  militia  of  California,  and  hence  he  was  not  required  to  be 
mustered.  He  states  further  that  the  last  payments  in  camp  near 
Coyote,  Cal.,  were  not  made  by  him  until  5.45  o'clock  p.  m.  on  Au- 
gust 21,  1912,  and  hence  it  was  impossible  for  him  to  reach  his  home 
station  at  Sacramento  until  the  morning  of  the  next  day,  August  22, 
1912. 

The  act  of  January  21, 1903  (32  Stat,  777),  in  section  15,  provides: 

"  That  the  Secretary  of  War  is  hereby  authorized  to  provide  for 
participation  by  any  part  of  the  Organized  Militia  of  any  State  or 
Territory  on  the  request  of  the  governor  thereof  in  the  encampment, 
maneuvers,  and  field  instruction  of  anv  part  of  the  Regular  Arnw  at 
or  near  any  military  post  or  camp  or  lake  or  seacoast  defenses  or  the 
United  States.  In  such  cases  the  Organized  Militia  so  participating 
shall  receive  the  same  pay,  subsistence,  and  transportation  as  is  pro- 
vided by  law  for  the  officers  and  men  of  the  Regular  Army,  to  be  paid 
out  of  the  appropriation  for  the  pay,  subsistence,  and  transportation 
of  the  Army    *     *    V 

The  act  of  June  12,  1906  (34  Stat.,  249),  provides: 

"  That  hereafter  when  any  portion  of  the  Organized  Militia  *  ♦  ♦ 
participates  in  the  encampment,  maneuvers,  and  field  instruction  of 
any  part  of  the  Regular  Army,  under  the  provisions  of  section  fif- 
teen of  the  act  of  January  twenty-first,  nineteen  hundred  and  three, 
they  may,  after  being  duly  mustered  by  an  officer  of  the  Regular 
Army,  be  paid  at  any  time  after  such  muster  for  the  period  from  the 
date  of  leaving  the  home  rendezvous  to  date  of  return  thereto,  as 
determined  in  advance,  both  dates  inclusive,  and  such  payment,  if 
otherwise  correct,  shall  pass  to  the  credit  of  the  paymaster  making 
the  same." 

In  the  decision  of  this  office  of  May  26,  1907  (41  MS.  Comp.  Dec., 
970),  referring  to  the  above  act  of  June  12,  1906,  it  was  held— 

"  This  statute  clearly  contemplates  that  the  encampment  will  be  for 
a  fixed  period,  and  that  the  payment  should  be  made  for  this  period. 
The  act  having  specified  a  period  that  would  include  service  in  the 
organization  'from  the  date  of  leaving  the  home  rendezvous  to  the 
date  of  return  thereto  as  determined  in  advance,'  I  am  of  the  opinion 
that  the  members  of  the  organization  can  not  be  considered  as  par- 
ticipating in  said  encampment  prior  to  the  date  of  leaving  the  home 
rendezvous  or  subsequent  to  the  date  that  is  determined  m  advance 
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as  the  date  of  return  thereto.  The  fixing  of  these  dates  to  determine 
the  period  of  payments  was,  in  my  opinion,  intended  to  include  all 
payments  made  for  the  period  fixed  as  authorized  payments  within 
the  meaning  of  the  acts  of  January  21,  1903,  and  June  12,  1906, 
supraj  and  to  exclude  all  payments  made  for  services  not  within  the 
period  fixed  as  not  authorized."     (See  also  19  Comp.  Dec,  6H.) 

The  appellant  should  have  been  mustered  as  required  by  said  act 
of  June  12,  1906,  but  it  appears  from  his  statement  that  he  was  not. 
He  will,  however,  under  the  circumstances  appearing,  be  allowed 
credit  for  the  pay  he  paid  himself  to  the  date  of  his  return  to  his 
home  station  at  Sacramento,  which  was  on  August  22,  1912.  A  dif- 
ference of  $8.33  as  to  this  item,  which  is  one  day's  pay,  is  therefore 
found  in  favor  of  appellant 

By  his  voucher  No.  188,  September,  1912,  Maj.  Steams  paid  How- 
ard S.  Mclntire,  Sacramento,  Cal.,  $120  for  the  rent  of  one  four- 
passenger  automobile  used  by  himself  from  August  11  to  22,  1912, 
inclusive,  12  days  at  $10  per  day. 

The  auditor  disallowed  $10  of  the  amount  thus  paid  upon  the 
ground  that  the  joint  encampment  closed  August  21,  1912,  and  pay- 
ment for  hire  of  automobile  could  not  be  allowed  thereafter. 

The  appellant  says : 

"As  previously  stated,  the  last  payments  at  camp  could  not  be 
made  by  disbursing  officer  until  5.45  j).  m.,  August  21,  1912,  and  the 
services  of  this  automobile  were  required  in  the  field  until  about  6 
p.  m.  of  that  day.  Owing  to  the  late  hour  and  the  distance  from 
Sacramento,  the  place  from  which  automobile  was  brought,  it  was 
not  possible  or  feasible  for  this  machine  to  travel  to  Sacramento  that 
night.  This  automobile  proceeded  as  far  as  San  Jose  the  night  of 
August  21,  1912,  and  continued  on  to  Sacramento  the  following  day. 
Under  the  existing  conditions  and  circumstances,  payment  for  the 
rent  of  said  automobile  for  August  22, 1913,  was  necessary  and  just" 

The  act  of  June  22, 1906  (34  Stat,  450),  in  section  2,  provides  that 
the  sums  apportioned  among  the  several  States  under  section  1661, 
Revised  Statutes,  as  amended,  shall  be  available — 

"  for  such  other  incidental  expenses  in  connection  with  encampments, 
maneuvers,  and  field  instruction  provided  for  in  sections  fourteen  and 
fifteen  of  the  said  act  of  January  twenty-first,  nineteen  hundred  and 
three,  as  the  Secretary  of  War  may  deem  necessary." 

Under  date  of  July  17,  1912,  appellant  requested  of  the  Secretary 
of  War  authority  for  the  hire  of  an  automobile  for  the  period  of  the 
joint  encampment  and  maneuvers,  and  under  date  of  July  30,  1912, 
the  Secretary  of  War  authorized  the  disbursing  officer  to— 

"  provide  himself  with  such  transportation  during  the  joint  maneu- 
vers as  will  permit  him  to  most  expeditiously  and  economically  per- 
form his  duty." 
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The  Secretary  further  said : 

"  If,  by  the  use  of  an  automobile,  these  conditions  are  met,  it  would 
appear  that  the  hiring  of  an  automobile  for  the  purpc^  stated  would 
be  a  proper  charge  against  Federal  funds  under  section  1661  of  the- 
Kevised  Statutes/' 

Upon  a  revision  of  the  above-described  account  as  to  the  two  items 
in  question,  in  view  of  the  facts  now  appearing  in  the  case,  I  find  a 
difference  in  favor  of  appellant  of  eighteen  dollars  and  thirty-three 
cents  ($18.33). 

BTTYING  AGAINST  A  BEFAtTLTINQ  CONTBACTOB'S  ACCOITNT. 

An  order  for  xAore  lumber  than  could  of  right  be  ordered,  when  recognized  as 
an  order  for  what  was  due ;  held  to  be  authorized  to  that  extent. 

Condition  under  which  purchase  made  held  not  to  Justify  charge  of  excess  cost 
against  defaulting  contractor.     See  Opinion. 

Other  contract  provisions  considered  and  construed. 

Decision  by  Comptroner  Downey,  December  30,  1918: 

The  German  American  Savings  Bank  &  Trust  Co.>  as  receiver 
duly  appointed  for  the  Crystal  Lumber  Co.,  applied,  November  24, 
1913,  for  a  revision  of  the  action  of  the  Auditor  for  the  War  De- 
partment (certificate  No.  1211,  dated  Oct.  25,  1913)  in  disallowing 
in  part  its  claim  for  certain  and  sundry  balances  alleged  to  be  due 
it  under  the  terms  of  several  contracts  with  the  Isthmian  Canal 
Commission. 

The  auditor,  after  debiting  the  appellant  with  sums  aggregating 
$2,474.64,  representing  excess  cost  of  lumber  purchased,  against  the 
contractor's  account,  liquidated  damages  for  delay,  etc.,  found  and 
allowed  a  balance  due  appellant  of  $1,211.88.  Appellant  has  sur- 
rendered the  warrant  issued  under  the  auditor's  settlement,  and  it 
claims  a  balance  of  $3,686.52  without  charge  or  deduction. 

The  claim  presented  grows  out  of  several  separate  contract  under- 
takings and  will  be  so  treated. 

WASHINGTON   ORDER   28021. 

By  contract  dated  August  12,  1911  (W.  O.  28021),  the  Crystal 
Lumber  Co.,  as  contractor,  undertook  and  agreed  to » furnish  and 
deliver  on  dock  at  Colon,  Isthmus  of  Panama,  free  of  all  charges, 
100,000  feet  b.  m.  of  standard  box  car  siding,  at  a  price  of  $29  per 
M;  a  like  quantity  of  same  at  a  price  of  $30.50  per  M;  100,000  feet 
b.  m.  of  standard  box-car  roofing  at  $29  per  M;  and  a  like  quantity 
of  the  same  at  $30.50  per  M  feet,  the  quantities  mentioned,  however, 
being  approximate  and  subject  to  the  further  stipulation  that  the 
commission  should  have  the  right  to  increase  by  50  per  cent,  or  de- 
crease by  33J  per  cent,  the  quantities  mentioned  at  any  time  within 
one  year  from  the  date  of  contract 
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Deliveries  were  agreed  to  be  made  as  follows:  100,000  feet  each 
of  siding  and  roofing,  at  Colon,  on  or  before  September  3,  1911,  by 
steamer  sailing  from  New  Orleans  on  August  26, 1911 ;  the  remainder 
(at  $30.50  per  M)  to  be  delivered  within  35  days  after  receipt  by 
the  contractor  of  order  from  the  commission  for  such  delivery.  The 
first  100,000  feet  each  of  siding  and  roofing  was  to  be  paid  for  at 
$29  per  M  feet,  the  second  at  $30.50  per  M  feet. 

And  as  to  any  delay  in  the  delivery  of  said  lumber,  it  was  stipu- 
lated that  one-tenth  of  1  per  cent  of  the  contract  price  of  the  lumber 
not  delivered  in  the  time  agreed  should  be  deducted  for  each  day's 
delay  as  liquidated  damages  for  the  delay  "until  satisfactory  de- 
livery or  performance  shall  have  been  made,  or  until  the  commission 
may  reasonably  procure  similar  articles  elsewhere,"  and  further 
that —  . 

"  In  all  cases  where  the  commission,  by  reason  of  any  default  on  the 
part  of  the  contractor,  purchase  similar  articles  elsewhere,  the  dif- 
ference in  cost  *  *  •  may,  in  addition  to  the  accrued  liquidated 
damages,  be  collected  from  the  contractor  or  its  sureties  by  the  com- 
mission: Provided^  however^  That  delays  caused  by  strikes,  acts  of 
God,  or  public  enemies  *  *  *  shall  not  be  charged  against  the 
contractor." 

Deliveries  under  said  contract  were  made  as  follows : 

Sept.  7,  1911,  90,819  feet  siding,  at  $29  per  M $2, 633. 75 

Sept.  7,  1911,  64,112  feet  roofing,  at  $29  per  M 1, 859. 26 

Sept.  14,  1911,  23.184  feet  siding,  and  Sept.  14,  1911,  24,288  feet  roof- 
ing, at  $29  per  M 1,376.69 

Sept  28. 1911,  23,800  feet  roofing,  at  $29  per  M 690. 20 

or,  all  told,  114,003  feet  of  siding  and  112,200  feet  of  roofing,  which, 

at  $29  per  M  feet,  was  worth  $6,559.89.     Only  100,000  feet  each  of 

roofing  and  siding  was  obliged  to  be  delivered  at  the  price  stated, 

however.    The  excess  would  apply  on  the  second  lots  of  100,000  feet 

each. 

Liquidated  damages  for  delay  amounting  to  $37.06  and  retained 
percentages  to  the  extent  of  $652.28  were  retained  and  deducted  from 
the  price  of  the  lumber  as  above  stated,  and  the  balance,  $5,870.55, 
was  paid  to  the  contractor  by  the  commission. 

As  already  indicated,  the  contractor  had  agreed  to  furnish  only 
100,000  feet  each  of  siding  and  roofing  at  a  price  of  $29  per  M  feet. 
It  was  paid  at  that  rate  for  114,003  feet  of  siding  and  112,200  feet 
of  roofing.  By  the  settlement  appealed  from,  the  auditor  allowed 
pay  for  the  26,203  feet  excess  at  the  contract  rate  for  the  second 
100,000  feet  lots,  i.  e.,  $30.50  per  M,  or  $1.50  per  M  feet  additional  to 
the  price  paid  therefor  by  the  commission,  26,203  feet  at  $1.50  per  M, 
$39.30.  Damages  were  deducted  with  respect  only  to  the  delay  in 
delivery  of  the  100,000. feet  each  of  siding  and  roofing  that  was  due 
for  delivery  on  September  3,  1911 ;  hence  no  refund  on  this  account 
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was  necessary  or  made.  The  $652.28  retained  percentage  was  also 
allowed  by  the  auditor,  making  a  total  allowance  under  the  transac- 
tion stated  of  $691.58. 

By  letter  dated  November  17,  ISll,  the  contractor  advised  the  com- 
mission that  it  was  in  position  to  complete  deliveries  under  W.  O. 
28021  with  an  unusually  high  grade  of  lumber,  and  requested  that  an 
order  be  placed  for  such  completion,  but  the  commission  declined  to 
give  such  order  at  that  time. 

February  26,  1912,  the  commission  wrote  the  contractor  : 

"  You  are  requested  to  make  delivery  at  Colon  at  the  earliest  prac- 
ticable date,  and  in  any  event  within  35  days  from  February  28, 1912, 
of  the  balance  of  siding  and  roofing  specified  in  this  order,  conr 
sisting  of  lOOMO  feet^  item  2y  siding^  and  lOOftOO  feetj  item  J^  roof- 


Next,  by  W.  O.  28021-A,  dated  February  29,  1912,  the  contractor, 
"in  accordance  with  the  option  reserved  in  contract  W.  O.  28021, 
dated  August  12,  1911,"  was  requested  to  deliver  at  CJolon,  at  the 
earliest  practicable  date,  "but  in  any  event  not  later  than  35  days 
from  March  2,  1912,"  100,000  feet  each  of  siding  and  roofing,  at  $29 
per  M  feet  h.  m. 

The  contractor  did  not  acknowledge  receipt  of  either  of  these 
orders,  and  on  March  11  and  19,  1912,  further  communications  were 
addressed  to  him  by  the  commission  with  reference  to  the  same.  On 
March  23,  1912,  with  reference  to  the  order  under  W.  O.  28021,  the 
contractor  wrote  the  commission  that — 

"  Owing  to  the  manner  in  which  you  have  withheld  payments  on 
former  shipments  (under  this  and  numerous  other  contracts)  and 
penalized  us,  you  have  placed  us  in  a  position  that  makes  it  im- 

Jossible  for  us  to  make  deliveries  due  on  the  above  order.    *     *     * 
lease  consider  this  order  canceled,  and  you  are  at  liberty  to  buy 
the  balance  due  on  this  order  elsewhere." 

And  by  letter  dated  March  28, 1912,  with  reference  to  the  increased 
order,  W.  O.  28021-A,  after  some  further  letters  from  the  commis- 
sion, the  contractor  wrote  : 

"As  to  W.  O.  28021-A,  the  same  was  sent  to  us  without  either  a 
bid  or  our  solicitation,  and  we  hardly  see  how  you  can  force  the  ac- 
ceptance of  the  same  on  us.  As  to  the  balance  due  on  this  order 
(W.  O.  28021),  as  we  have  previously  advised,  for  which  we  were  to 
receive  a  price  of  $30.50  per  M,  you  are  at  liberty  to  purchase  for  our 
account." 

On  April  18,  1912,  two  letters  were  sent  to  the  contractor  as  fol- 
lows: 

"  In  view  of  your  letter  of  March  28,  1912,  ♦  *  ♦  your  right 
to  proceed  with  deliveries  of  lumber  under  the  above  order  (W.  O. 
28(Kil)  is  hereby  terminated. 
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"The  quantity  called  for  under  your  contract  wiU  he  increased 
by  50  per  cent  (quoting  the  contract  provision  authorizing  such  in- 
crease). 

"As  you  have  refused  to  proceed  further  under  this  contract  the 
commission  wiU  purchase  for  your  account  100,000  feet  b.  m.  of  box- 
car siding  and  100,000  feet  b.  m.  of  box-car  roofing  to  meet  the  in- 
crease specified  above. 

"The  contract  price  of  the  lumber  purchased  under  this  .option 
will  be  $30.50  per  thousand  feet  b.  m.,  and  you  will  be  charged  with 
any  excess  the  commission  may  be  required  to  pay  over  and  above 
such  price." 

April  8,  1912,  an  order  was  placed  with  another  firm  for  100,000 
feet  of  siding  to  be  delivered  by  May  18,  1912.  Under  said  order 
(N.  O.  330),  121,950  feet  were  actually  delivered,  as  follows:  96,948 
feet  on  May  16,  and  25,002  feet  on  Jime  6, 1912.  The  same  was  paid 
for,  100,000  feet  at  the  rate  of  $38.50  per  M,  and  21,950  feet  at  the 
rate  of  $31  per  M  feet. 

If  the  order  of  February  26, 1912,  above  described,  for  100 pOO  feet 
of  siding  was  and  is  to  be  considered  as  a  valid  order  for  the  86^97 
feet  due  for  delivery  imder  W.  O.  28021  within  35  days  from  receipt 
of  order  for  delivery,  there  was  due  for  delivery  under  said  order 
of  February  26,  1912,  at  the  time  the  order  of  April  8,  1912,  was 
placed,  85,997  feet  of  siding.  The  commission  treated  85,997  feet  of 
the  quantity  bought  imder  order  of  April  8  as  being  bought  to  sup- 
ply the  lumber  which  the  contractor  had  failed  to  deliver  under 
W.  O.  28021,  and  charged  the  contractor  with  the  excess  cost  thereof 
over  and  above  the  price  fixed  by  said  W.  O.  28021 — i.  e.,  85,997  feet 
at  $3  per  M,  $257.99.  It  also  charged  the  contractor  with  liquidated 
damages  for  the  delay  in  delivery  from  April  5  to  May  16,  1912,  41 
days  at  one- tenth  of  1  per  cent  of  $2,622.90  (value  of  85,997  feet,  at 
$30.50  per  M),  $107.53,. making  a  total  charge  against  the  contractor 
of  $365.53  on  account  of  his  failure  to  deliver  the  85,997  feet  of  sid- 
ing alleged  to  have  been  ordered  under  date  of  February  26,  1912. 

The  order  of  February  26,  1912,  had  also  called  for  100,000  feet 
of  roofing,  and  this,  too,  the  contractor  did  not  deliver.  On  April  6, 
1912,  an  order  was  placed  with  a  New  York  firm,  for  delivery  in  New 
TorJc^  for  100,000  feet  of  roofing,  at  $34  per  M.  Deliveries  thereunder 
were  made  as  follows:  35,744  feet  on  April  18  and  59,248  feet  on 
April  20,  1912.  The  freight  on  same  to  Colon,  paid  by  the  commis- 
sion, was  $878.  The  commission,  on  this  accoimt,  charged  the  Crystal 
Lumber  Co.  with  $307.30  (87,800  feet,  at  $3.50  per  M)  plus  $878 
freight  charges,  and  with  liquidated  damages  (13  days'  delay  on 
35,744  feet  and  15  days'  delay  on  52,056  feet)  amounting  to  $37.98, 
such  charges  totaling  $1,223.28  on  account  of  the  contractor's  failure 
to  deliver  the  balance  of  roofing  due  under  W.  O.  28021  within  35 
days  from  date  of  order  for  delivery. 
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The  order  of  February  29, 1912  (W.  O.  28021-A),  was  for  100,000 
feet  each  of  siding  and  roofing  at  $29  per  M.  This  order  was,  at  the 
time  given,  quite  evidently  intended  as  an  exercise  of  the  commis- 
sion's option  to  increase  by  50  per  cent  the  quantities  covered  by 
W.  O.  28021,  which  quantities,  except  as  to  the  f/r^t  100,000  feet  each 
of  siding  and  roofing,  however,  were  to  be  furnished  at  a  price  of 
$30.50  per  M,  7Wt  $29  per  M.  Later,  discovering  that  it  had  no  right 
to  order  the  50  per  cent  increase,  or  any  increase  at  all,  to  be  delivered 
on  the  terms  stated  in  order  of  February  29,  the  letter  of  April  18, 
1912,  was  written  by  the  commission  and  it  is  now  urged  that  "April 
18, 1912,  should  be  considered  as  the  date  of  the  exercise  of  the  option 
and  the  contractor  should  be  allowed  35  days  without  liquidated 
damages  from  this  date  for  the  commission  to  effect  the  purchase 
and  delivery  of  the  quantity  to  be  purchased  under  the  option." 
(Letter  of  purchasing  officer  dated  Dec.  24,  1912.) 

Under  N.  O.  330,  placed  April  8,  1912,  to  supply  the  contractor's 
alleged  delinquencies  with  respect  to  order  of  February  26,  1912,  as 
already  shown,  121,950  feet  of  siding  were  delivered,  whereas  the 
contractor's  alleged  delinquencies  amounted  to  but  85,997  feet.  The 
35,953  feet  of  siding  in  excess  of  the  85,997  feet  required  to  make 
good  the  contractor's  alleged  delinquencies  under  W.  O.  28021  were 
treated  as  applying  in  part  to  supply  his  delinquency  with  respect  to 
W.  O.  28021-A.  This  35,953  feet  of  lumber  cost  $33.50  per  M  for 
14,003  feet,  and  $31  per  M  for  21,950  feet,  or  $52.97  in  excess  of  what 
the  same  lumber  would  have  cost  at  $30.50  per  M.  The  contractor 
was  charged  with  the  excess. 

This  left,  as  claimed  by  the  commission,  64,047  feet  of  siding  and 
100,000  feet  of  roofing  to  be  furnished  under  W.  O.  28021-A,  the 
commission's  alleged  exercise  of  its  option  to  increase. 

April  15,  1912,  award  was  made  to  another  firm  for  furnishing 
100,000  feet  each  of  siding  and  roofing  at  a  price  of  $32.25  per  M, 
delivery  in  90  days.  The  increased  cost  of  64,047  feet  of  siding  and 
of  100,000  feet  of  roofing  thus  obtained  over  and  above  $30.50  per 
M,  the  price  fixed  by  W.  O.  28021— i.  e.,  $1.75  per  M  for  164,047 
feet,  $287.08— together  with  the  $52.97  previously  noted,  making  a 
total  of  $340.05,  was  charged  against  the  Crystal  Lumber  Co.  on 
account  of  its  failure  to  comply  with  order  of  February  29,  1912 
(W.O.  28021-A). 

No  liquidated  damages,  as  for  delay,  were  charged  against  the 
contractor,  however,  on  this  account,  because  it  was  considered  that 
the  contractor  had  35  days  from  April  18^  1912^  in  which  to  make 
deliveries,  and  because  the  90  days  allowed  the  party  from  whom  the  , 
lumber  was  purchased  in  which  to  make  delivery  could  "  hardly  be 
considered  a  reasonable  time  in  which  to  make  delivery  of  lumber 
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to  take  the  place  of  lumber  on  an  order  calling  for  delivery  in  35 
days  " — ^a  conclusion,  I  may  say  in  passing,  that  was  entirely  war- 
ranted by  the  facts. 

Following  the  commission's  findings  and  recommendations,  the 
auditor  found,  under  W.  O.  28021,  a  balance  due  appellant  of  $691.58, 
more  than  offset,  however,  by  the  charges  I  have  noted,  amoimting 
to  $1,588.80  under  W.  O.  28021  and  $340.05  under  W.  O.  28021-A. 

The  charges  for  liquidated  damages  for  the  delays  in  the  delivery 
of  lumber  due  September  3, 1911,  appear  to  have  been  computed  and 
charged  in  strict  accordance  with  the  contract  terms.  Claimant's 
contentions  that  no  deliveries  were  in  fact  due  on  September  3, 1911, 
because  the  formal  contract  dated  August  12, 1911,  was  not  executed, 
in  fact,  until  a  later  date  is  without  merit,  for  the  acceptance  on 
August  12,  1911,  of  claimant's  written  proposal  theretofore  made,  to 
furnish  certain  lumber  "  in  strict  accordance  with  "  all  the  require- 
ments of  Circular  No.  637,  a  form  of  contract  identical  with  that 
subsequently  executed  being  a  part  of  said  circular,  constituted  a 
good  and  valid  contract;  and  it  is  immaterial  that  the  formal  con- 
tract, if  such  be  the  fact,  was  not  executed  on  the  date  it  purports  to 
have  been  made. 

The  order  of  February  26, 1912,  while  purporting  on  its  face  to  be 
an  order  for  the  "  balance  of  roofing  and  siding  specified  in  this 
(W.  O.  28021)  order,"  ordered  quantities  that  were  not  in  fact  due 
under  said  order.  To  the  extent  of  the  excess  quantities  so  ordered, 
at  least,  said  order  was  an  imauthorized  order  and  one  which  the 
contractor  was  under  no  obligations  to  comply  with  or  fill.  He  was 
bound  to  deliver  85,997  feet  of  siding  and  87,800  feet  of  roofing 
within  35  days  from  receipt  of  proper  order  therefor,  but  he  was  not 
bound  to  deliver  the  quantities  ordered  on  February  26, 1912. 

He  failed  to  deliver,  however,  not  only  the  quantities  specified  in 
order  of  February  26,  1912,  but  the  quantities  he  was  actually  obli- 
gated to  deliver.  He  refused  to  deliver  not  the  quantities  ordered 
but  the  quantities  due  for  delivery.  And  not  only  that;  he  refused 
defivery  not  because  an  unauthorized  quantity  had  been  ordered,  but, 
apparently  waiving  any  objection  to  the  order  on  that  account,  he 
says  that  "  deliveries  due  on  the  above  order  "  have  been  made  im- 
possible by  the  manner  in  which  payments  have  been  withheld  on 
former  shipments,  etc.,  and  "you  are  at  liberty  to  buy  the  balance 
due  on  this  order  elsewhere."  The  order  of  February  26,  1911,  he 
recognized  as  a  valid  and  authorized  order  to  the  extent  of  the  bal- 
ance of  lumber  actually  due  for  delivery  when  ordered,  and  what 
the  parties  themselves  treated  and  regarded  as  proper,  authorized 
and  in  accordance  with  the  contract  terms,  I  find  no  good  reason  now 
for  questioning.     (62  MS.  Ccwnp.  Dec.,  390,  July  27,  1912.X 
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The  order  of  February  26,  1912,  to  the  extent  of  85,997  feet  of 
siding  and  87,800  feet  of  roofing  thereby  ordered,  being  an  order 
which  the  contractor  was  obligated  to  comply  with,  he  was  liable  in 
damages  at  the  agreed  rate  for  any  delay  in  making  deliveries 
thereby  directed  of  the  lumber  he  was  bound  to  deliver,  and  for  the 
other  damages  provided  by  the  contract  resulting  from  an  absolute 
failure  on  his  part  to  make  such  deliveries. 

Under  the  contract  terms,  such  deliveries  were  due  on  April  5, 
1912.  On  that  date  he  had  made  no  deliveries  and  had  disavowed  the 
intention  of  making  any.  The  commission  accordingly  purchased 
elsewhere  the  lumber  he  had  failed  and  refused  to  deliver  as  agreed. 

By  an  order  placed  April  8,  1912,  86,997  feet  of  siding  were  pro- 
cured at  a  cost  of  $33.50  per  M.  It  was  bought  under  the  same 
specifications,  etc.,  as  those  covering  the  lumber  the  contractor  was 
to  furnish;  it  was  procured  in  the  same  vicinity  from  which  the 
contractor  had  expected  to  procure  his,  and  it  appears  to  have  been 
obtained  on  the  best  terms  possible.  For  the  excess  cost  of  lumber 
so  purchased  the  contract  terms  made  the  delinquent  contractor 
responsible,  and  he  was  properly  charged  also  with  damages  at  the 
agreed  rate  until  the  lumber  so  bought  could  reasonably  be  obtained 
and  delivered.  The  charge  of  $257.99  as  excess  cost  of  85,997  feet 
of  siding  and  of  $107.53  liquidated  damages  for  delay  in  delivery 
thereof  was  proper  and  in  strict  accordance  with  the  agreement  of 
the  parties.  All  the  facts  indicate  that  in  making  this  purchase  all 
due  and  proper  regard  for  the  interests  of  the  delinquent  contractor 
was  exercised,  and  such  being  the  case  he  was  properly  charged  with 
the  damages  resulting  to  the  commission  from  the  transaction. 

The  87,800  feet  of  roofing  due  for  delivery  on  April  6,  1912,  was 
also  not  delivered,  and  this  quantity  was  bought  in  New  Tork^  for 
New  York  delivery,  at  a  cost  of  $34  per  M;  and  it  is  sought  to  charge 
the  contractor  with  the  excess  cost  thereof  ($3.50  per  M — $307.30) 
and  with  freight  charges  thereon.  New  York  to  Colon,  $878,  as 
well  as  with  the  agreed  damages  for  delay  ($37.98). 

The  liquidated  damages  appear  to  have  been  computed  and  charged 
in  accordance  with  the  contract  terms,  which  entitled  the  commis- 
sion to  such  damages  until  such  time  as  it  might  reasonably  secure 
the  lumber  elsewhere.  The  contractor  can  not  justly  claim  that  the 
charge  on  this  account  was  unwarranted. 

Whether  or  not  the  other  charges  ($307.30  excess  cost  plus  $878 
freight)  were  proper  depends  on  whether  the  steps  taken  in  incurring 
such  charges  vsrere  taken  by  the  commission  with  a  due  and  fair  regard 
for  the  interests  of  the  delinquent  contractor  whom  it  was  expected 
to  charge  with  the  eicess  charges  thereby  involved  and  incurred. 

About  April  1,  1912,  the  Isthmus  authorities,  as  evidenced  by  mes- 
sages sent  to  the  Washington  office,  were  in  urgent  need  of  the  sid- 
ing and  roofing  called  for  by  W.  O.  28021  and  28021-A. 
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April  2,  1912,  the  purchasing  officer  of  the  commission  at  Wash- 
ington instructed  his  assistant  at  New  Orleans  to  get  quotations  on 
100,000  feet  each  of  siding  and  roofing  and  to  advise  him  as  to  the 
same.  Like  instructions  were  sent  to  his  assistant  in  New  York,  it 
would  appear,  on  the  same  date. 

April  5, 191^  the  assistant  at  New  York  reported  one  bid  received 
for  furnishing  roofing,  delivered  in  New  York,  in  one  week,  at  $34 
per  M.    AprU  6j  1912^  he  was  instructed  to  accept  said  offer. 

April  6,  1912,  agent  at  New  Orleans  reported  three  bids  received, 
one  of  which,  as  to  siding,  was  ordered  accepted.  A  full  report  as 
to  bids  received  at  New  Orleans  was  not  made  by  the  assistant  there 
until  AprU  P,  1912.  The  order  for  100,000  feet  of  roofing  bought  in 
New  York  for  delivery  in  New  York  would  appear  to  have  been 
placed  hefore  any  report  at  all  of  bids  made  at  New  Orleans  had 
been  received  by  the  commission. 

Without  further  elaboration  as  to  the  facts  of  the  case  and  the 
logical  deductions  to  be  made  therefrom,  it  seems  to  me  to  be  too  clear 
for  argument  that  the  purchase  of  roofing  made  in  New  York  for 
delivery  in  New  York  was  not  such  a  purchase  as  the  commission 
was  entitled  to  make  at  this  contractor's  expense.  His  contract 
called  for  a  lumber  native  to  the  South,  and  for  which  New  Orleans 
and  vicinity,  not  New  York,  is  the  natural  market;  it  called  for  de- 
livery (via  Gulfport)  at  Colon — not  at  New  York.  In  going  to 
New  York  to  buy  the  lumber  it  was  necessary  to  buy  because  of  con- 
tractor's default,  and  buying  it  there  for  delivery  there  the  commis- 
sion incurred  charges  that  would  not  have  been  incurred  had  the 
lumber  been  bought  in  its  natural  market,  and  unless  the  lumber 
could  not  reasonably  be  procured  in  New  Orleans  or  vicinity ;  in  so 
doing  it  showed  such  a  lack  of  regard  for  the  contractor's  interests 
as  altogether  negatives  the  justness  of  its  claim  to  the  damages  so 
incurred. 

I  have  no  means  of  knowing  whether  the  lumber  might,  had  proper 
efforts  been  made,  have  been  secured  in  New  Orleans  or  vicinity,  or 
what  would  have  been  the  excess  cost  of  lumber  procured  there  had 
it  been  bought  there  at  the  best  prices  obtainable.  But  inasmuch  as 
the  lumber  bought  in  New  York  was  bought,  or  ordered  bought, 
before  the  commission  itself  had  ascertained  whether  or  not  it  could 
be  advantageously  secured  there,  it  is  not  very  material  that  such  facts 
should  appear.  The  facts  of  the  case  do  not  warrant  charging  the 
contractor  with  the  $307.30  and  $878  before  noted,  and  his  claim 
therefor  will  be  allowed.     (19  Comp.  Dec,  279.) 

As  to  the  charges  sought  to  be  imposed  on  account  of  the  contractor's 
failure  to  comply  with  order  of  February  29, 1912  (W.  O.  28021-A), 
said  order  was  admittedly  not  a  valid  exercise  of  the  commission's 
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option  to  increase  by  50  per  cent  the  quantities  originally  contracted 
for,  and  the  commission  admits  that  said  option  to  increase  was  not 
in  fact  exercised  uniU  April  18,  1912.  On  April  18,  1912,  not  on 
February  29,  1912,  the  commission  exercised  its  option  to  increase 
the  order,  but  at  the  same  time  advised  the  contractor  that  his  right 
to  make  deliveries  of  the  increased  quantity  ordered  was  canceled. 
As  a  matter  of  fact,  the  "  increased  quantity,"  at  the  date  of  the  ex- 
ercise of  the  option  aforesaid,  had  already  been  purchased  else- 
where (on  Apr.  8  and  Apr.  15,  1912,  respectively),  and  the  "excess 
cost"  which  has  been  charged  to  the  contractor  is  in  fact  the  dif- 
ference in  cost  of  lumber  actually  bought  on  April  8  and  April  15, 
1912,  and  of  lumber  which  he  was  first  validly  obligated  to  deliver 
by  order  of  April  18,  1912.  That  is  to  say,  it  is  the  excess  cost,  over 
and  above  contract  rates,  of  lumber  bought  at  a  time  when  the  con- 
tractor not  only  was  not  in  default  with  respect  thereto,  but  was 
under  no  obligation  at  all  to  deliver  it.  It  would  certainly  seem 
that  a  mere  statement  of  the  facts  is  sufficient  evidence  of  the  total 
lack  of  legal  basis  for  such  charges. 

The  $340.05  charged  against  the  Crystal  Lumber  Co.  on  such  ac- 
count and  disallowed  by  the  auditor  will  now  be  allowed. 

NEW  ORLEANS  ORDER  NO.    261. 

The  next  item  of  claim  grows  out  of  N.  O.  O.  251,  dated  Jime  24, 
1911.  This  order  called  for  large  quantities  of  Imnber,  of  varying 
sizes  and  kinds,  to  be  delivered  at  Colon  within  45  days  from  date 
of  order,  subject  to  the  usual  liquidated  damage  provision  for  de- 
lays in  delivery  not  due  to  certain  specified  causes. 

The  lumber  was  not  delivered  as  agreed.  That  delivered,  at  con- 
tract rates,  was  worth  $10,201.94.  The  contractor  was  paid  $7,310.21, 
and  the  balance,  $2,891.73,  was  retained  pending  determination  as 
to  causes  for  the  delays,  etc. 

The  commission,  within  a  right  fixed  by  the  contract  terms,  now 
finds  as  a  fact  that  all  of  the  delays  that  occurred  were  due  to  causes 
which  under  the  contract  terms  entitled  the  contractor  to  like  addi- 
tional time,  and  the  auditor  accordingly  allowed  the  balance  due 
under  this  contract  ($2,891.73)  without  deduction.  His  action  is 
affirmed. 

NEW  ORLEANS  ORDER  NO.  257. 

This  order,  dated  July  24, 1911,  was  for  80,000  feet  of  pine  lumber 
to  be  delivered  at  Colon  within  45  days  from  date  of  order,  subject 
to  liquidated  damages  at  the  rate  of  one-fourth  of  1  per  cent  of  value 
of  undelivered  lumber  for  each  day  of  delay  in  such  delivery  not 
due  to  certain  enumerated  causes.    Deliveries  were  made  as  follows: 
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25,636  feet,  Sept.  25,  1911,  worth $882.83 

14,933  feet,  Oct.  5,  1911,  worth 513.  25 

29,866  feet,  Oct.  25,  1911,  worth 1 1,026.49 

Total  value  of  lumber  delivered 2,422.57 

Contractor  was  paid 2,257.09 

Leaving  a  balance  of 165.48 

The  commission  bought  9,515  feet  elsewhere,  for  delivery  Novem- 
ber 2, 1911,  to  apply  on  and  complete  this  order.  There  was  no  excess 
cost  on  account  of  such  purchase,  but  under  the  contract  terms  the 
contractor  was  responsible  for  the  delay  until  the  lumber  might 
"  reasonably  be  procured." 

Abnormally  rainy  weather,  as  now  ascertained  by  the  commission, 
was  responsible  for  22  days  each  of  the  delays  that  occurred,  making 
September  29,  1911,  the  true  date  for  delivery.  Liquidated  damages 
at  the  agreed  rate  for  all  delays  after  that  date  amounted  to  $62.27 
only,  and  the  auditor  therefore  found  due,  and  allowed,  the  differ- 
ence between  that  sum  and  the  $165.48  otherwise  remaining  unpaid. 
His  allowance  of  $103.21  under  this  order  was  correct  and  is  affirmed. 

NEW  ORLEANS  ORDER  NO.    204. 

This  order,  dated  August  14,  1911,  called  for  various  kinds  and 
sizes  of  lumber,  at  stated  prices  for  each  kind  and  size,  to  be-  deliv- 
ered, in  part,  at  CJolon,  by  steamer  leaving  New  Orleans  on  August 
26  and  the  remainder  by  steamer  leaving  New  Orleans  on  September 
2,  1911;  and  for  any  delay  in  such  delivery  it  was  stipulated  that 
liquidated  damages  should  be  paid  at  the  rate  of  one- fourth  of  1  per 
cent  of  the  contract  price  of  the  undelivered  lumber  for  each  day  of 
delay  not  due  to  strikes,  act  of  God,  or  public  enemies. 

Deliveries  under  this  order  were  made  on  various  dates,  all  but 
one  of  which  were  later  than  the  dates  agreed  upon  for  delivery. 
Some  of  the  lumber  the  contractor  did  not  deliver  at  all,  and  the 
commission  bought  it  elsewhere  without  incurring  extra  charges. 

The  lumber  delivered  by  the  contractor  was  worth,  at  contract 
rates,  $5,249.59.  He  was  paid  $4,980.06,  which  was  $122.16  in  excess 
of  the  amount  properly  due  after  deducting  the  agreed  liquidated 
damages  for  all  delays  in  delivery  that  occurred.  In  the  settlement 
appealed  from  the  auditor  properly  debited  appellant  with  this  sum 
and  disallowed  its  claim  for  all  sums  deducted  as  liquidated  dam- 
ages for  delay.    His  action  in  so  doing  is  affirmed. 

WASHINGTON  ORDER  NO.  27864. 

Dated  July  13, 1911,  W.  O.  27864  was  for  100,000  feet  of  car  roof- 
ing at  $46  per  M,  to  be  delivered  at  Colon  within  38  days  from  date 
of  order,  and  it  was  agreed  that — 

"  If  any  of  the  lumber  is  not  delivered  on  or  before  the  date  agreed 
upon  for  its  delivery,  one-tenth  of  1  per  centum  of  the  contract  price 
of  such  lumber  shall  be  deducted  for  each  day's  delay  until  satisfac- 
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tory  delivery  or  performance  shall  have  been  made,  or  until  such 
time  as  the  commission  may  reasonably  procure  the  satisfactory  lum- 
ber elsewhere." 

This  was  the  sole  contract  provision  as  to  damages  for  delay. 

Delivery  was  due  August  20,  1911.  Deliveries  were  made  as  fol- 
lows: 

Thirty-three  thousand  two  hundred  and  fifty-two  feet,  worth 
$1,529.59,  September  28, 1911,  39  days'  delay;  damages,  $59.65. 

Eleven  thousand  five  hundred  and  fifty  feet,  worth  $531.30,  Octo- 
ber 5, 1911,  46  days'  delay ;  damages,  $24.44. 

October  5, 1911,  the  contractor  having  made  no  further  shipments, 
the  order  as  to  further  deliveries  was  canceled,  55,198  feet  to  complete 
the  same  was  bought  elsewhere  at  a  cost  of  $48  per  M,  and  the  same 
was  delivered  as  follows:  9,270  feet,  worth  $426.42,  October  26, 
1911,  a  delay,  after  August  20,  1911,  of  67  days;  45,928  feet,  worth 
$2,112.22,  November  9,  1911,  80  days'  delay.  Liquidated  damages  at 
the  agreed  rates  amounted  to  $199.70. 

From  the  price  of  the  lumber  delivered  by  the  contractor  liqui- 
dated damages  for  the  delays  in  the  delivery  thereof  were  deducted. 
In  accordance  with  the  contract  terms,  the  auditor  charged  claimant 
with  the  further  sum  of  $199.70.  His  action  in  so  doing  is  affirmed. 
He  refused  to  charge  appellant  with  the  excess  cost  of  the  lumber 
bought  on  October  5,  1911,  which  action  is  also  affirmed.  (19  Comp. 
Dec.,  279.) 

NEW  ORLEANS  ORDER  NO.   272-A. 

This  order  dated  September  13,  1911,  was  for  24,000  lineal  feet  of 
piling,  at  $0,149  per  lineal  foot,  to  be  delivered  at  Colon  within  30 
days  from  date  of  order,  with  the  usual  damage  provision  (one- 
fourth  of  1  per  cent  of  value  for  each  day's  delay)  as  to  any  and  all 
delays  in  delivery  not  due  to  "  strikes,  acts  of  God,  or  public  enemies.'* 

The  piling  was  due  for  delivery  on  October  13,  1911.  It  arrived 
on  the  Isthmus  on  November  23,  1911,  and,  before  delivery  there, 
was  immediately  attached,  under  court  proceedings,  by  a  creditor  of 
the  contractor,  so  that  the  commission  could  not  obtain  possession 
thereof  except  by  paying  the  contract  price  thereof  to  the  court, 
which,  on  court  order,  was  done  on  December  16,  1911.  The  price 
paid  into  court  on  such  account  by  the  commission  was  $3,554.40.  It 
appears  to  have  been  paid  in,  and  possession  of  the  piling  acquired, 
at  the  earliest  date  possible,  and  no  showing  or  pretense  is  made 
that  the  commission  did  not  use  all  due  and  proper  efforts  to  obtain 
possession  thereof  as  soon  as  possible.  The  piling  was  delivered  to 
the  commission  on  December  16, 1911. 

Claimant  contends  that  the  delay  after  November  23,  1911,  was  a 
delay  ^'  due  to  act  of  law  "  and  that  it  is  not  liable  in  damages  for 
the  delay  in  delivery  after  said  date. 
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It  is  responsible  for  damages  at  the  agreed  rate  for  all  delays  in 
delivery  that  were  not  due  to  "  strikes,  act  of  God,  or  public  enemies." 
The  piling  was  not  actually  delivered  to  the  commission  until  De- 
cember 16, 1911.  No  part  of  the  delay  was  due  to  any  of  the  excepted 
causes.  The  auditor  charged  claimant  with  $223.93  as  the  agreed 
damages  for  the  63  days'  delay  in  delivering  the  materials  covered 
by  this  order.    His  action  in  so  doing  was  proper  and  is  affirmed. 

On  a  revision  of  the  claim  before  me  of  the  amounts  charged 
against  the  appellant  and  disallowed  by  the  auditor,  $1,525.35  will 
now  be  allowed;  as  to  all  other  items  the  action  of  the  auditor  is 
affirmed.  I  find  and  certify  a  difference  in  appellant's  favor  of 
$1,525.35  accordingly.  

DIPLOXATIC  AND  CONSTTLAR  OFFICERS  RECEIYIKG  IKSTRTTCTIONS. 

Section  1740,  Revised  Statutes,  which  authorizes  payment  of  compensation  to 
certain  diplomatic  and  consular  officers  while  receiving  Instructions,  not 
exceeding  30  days,  does  not  require  the  instructions  to  be  given  In  the 
United  States,  nor  does  any  other  law.  Therefore  a  regulation  directing 
that  the  Instructions  may  be  given  at  consulates  general  or  consulates 
other  than  those  to  which  the  officers  have  been  appointed  would  not  be 
inconsistent  with  law. 

ComptroUer  Downey  to  the  Secretary  of  State,  January  2,  1914: 

I  have  received  your  letter  of  December  27,  1913,  as  follows: 

"  Section  1740  of  the  Revised  Statutes  of  the  United  States  pro- 
vides as  follows  with  reference  to  the  payment  of  salary  to  an  Ameri- 
can consular  officer  while  receiving  instructions: 

" '  No  ambassador,  *  *  *  or  consul  general,  consul,  *  ♦  ♦ 
shall  be  entitled  to  compensation  for  his  services,  except  from  the 
time  he  reaches  his  post  and  enters  upon  his  official  duties  to  the 
time  when  he  ceases  to  hold  such  office,  and  for  such  time  as  is  actually 
and  necessarily  occupied  in  receiving  his  instructions,  not  to  exceed 
thirty  days,  and  in  making  the  direct  transit  between  the  place  of 
his  residence,  when  appointed,  and  his  post  of  duty,    *    *    *.' 

"Paragraph  492  of  the  Consular  Regulations  cites  the  above  sec- 
tion of  the  Revised  Statutes  and  states  that  consular  officers  may 
receive  salary  '  for  the  time  occupied  in  receiving  instructions  in  the 
United  States,  not  exceeding  thirty  davs.'  Paragraph  561  of  the  Con- 
sular Regulations  provides  that  no  allowance  for  salary  on  account 
of  time  occupied  in  receiving  instructions  is  made  when  the  appointee 
is  out  of  the  United  States  at  the  time  of  appointment. 

"There  would  seem  to  this  department  to  be  no  provision  of  law 
which  requires  that  a  consular  officer  must  receive  his  instructions  in 
the  United  States,  as  stated  in  the  Consular  Regulations. 

"  This  department  is  of  the  opinion,  after  careful  consideration  of 
the  matter,  that  in  numerous  cases  it  would  be  extremely  advanta- 
geous and  beneficial  to  a  newly  appointed  consular  officer  to  receive 
instructions  for  a  portion  of  the  thirty  days  allowed  by  statute,  in 
one  of  the  larger  consular  offices — for  instance,  in  the  office  of  the 
supervising  consul  general  in  the  country  to  which  the  appointee  is 
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accredited  The  newly  appointed  officer  could  in  this  manner  obtain 
a  practical  insight  into  the  conduct  of  a  consular  office  and  the  per- 
formance of  the  routine  work  therein.  In  addition,  in  case  an  omcer 
were  given  instructions  and  suggestions  in  the  office  of  the  supervis- 
ing consul  general,  he  would  be  placed  in  touch  with  that  officer  and 
be  better  able,  in  the  opinion  of  this  department,  to  perform  the 
duties  of  his  poet.  It  is  to  be  imderstood,  of  course,  that  the  assign- 
ment of  a  newly  appointed  officer  to  a  consular  office  to  obtain  instruc- 
tions would  be  under  the  orders  of  the  department  and  under  its 
supervision. 

"In  view  of  the  above  facts,  this  department  would  be  glad  to 
receive  from  your  office  an  opinion  as  to  whether  it  will  not  oe  pos- 
sible under  the  existing  provisions  of  law  to  permit  jiewlv  appointed 
consular  officers  to  receive  instructions  for  a  portion  of  the  statutory 
period  in  a  consular  office,  rather  than  to.  spend  the  entire  period  in 
the  United  States,  provided,  of  course,  that  it  procures  from  the 
President  amendments  to  paragraphs  492  and  561  of  the  Consular 
Regulations  to  make  these  paragraphs  conform  to  the  statute.  Copies 
of  the  proposed  amendments  are  inclosed." 

The  proposed  substitutes  for  paragraphs  492  and  561,  Consular 
Regulations,  are  as  follows: 

"Paragraph  492.  Salaried  officers.  Consuls  general  and  consuls 
receiving  salaries  fixed  bv  law  are  entitled  to  compensation  at  the 
rate  of  their  respective  salaries,  as  follows : 

"  1.  Beginning  not  prior  to  the  date  of  the  oath  of  office,  for  time 
occupied  in  receiving  mstructions  in  the  United  States,  or  by  special 
direction  of  the  Department  of  State,  a^  consulates  general  or  consu^ 
Tales  other  than  those  to  which  they  shall  h^ve  been  appointed,  not 
exceeding  in  all  thirty  days.    R.  S.,  sec.  1740- 

"  2.  For  the  time  actuallv  and  necessarily  occupied  in  transit,  by 
the  most  convenient  route,  between  the  places  of  their  residence  and 
their  posts,  not,  however,  to  exceed  the  time  fixed  in  paragraph  478. 
This  applies  both  to  transit  from  the  United  States  and  to  transit  to 
the  United  States  at  the  termination  of  service,  unless  the  officer  dies, 
or  is  recalled  for  malfeasance,  or  resigns  in  anticipation  of  such 
recall.  The  time  during  which  a  consul  may  be  unavoidably  detained 
at  his  post  while  waiting  for  a  conveyance  to  the  United  States,  after 
delivering  up  the  office,  may  be  included  in  his  home  transit  so  far  as 
not  to  exceed  in  all  the  maximum  time  fixed  in  paragraph  478.  In 
the  event  that  the  appointee  is  not  in  the  United  States  at  the  time  of 
appointment  no  allowance  of  salary  will  be  made  except  for  the  pe- 
riod actually  and  necessarily  occupied  in  transit  in  reaching  his  post 
of  duty,  arid  the  time  which  he  may  be  especially  directed  by  the 
Department  of  State  to  spend  at  a  consvlate  general  or  consulate 
other  than  that  to  which  he  shall  have  been  appointed,  receiving 
instructions  in  the  performance  of  consular  duties,  not  exceeding 
thirty  days. 

"  8.  FrcHn  the  date  of  entrv  upon  official  duty  at  their  posts  to  the 
date  when  they  cease  to  perform  the  duties  of  the  office.  This  pro- 
vision extends  also  to  the  time,  after  arrival  at  their  posts,  wnile 
awaiting  the  receipt  of  the  exequatur  or  permission  to  act.  R  S., 
Sec.  1740. 
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"Paragraph  561.  Receiving  instructions.  The  first  salary  ac- 
count wiU  be  stated  for  the  tune,  not  exceeding  thirty  days,  during 
which  the  consular  officer  is  receiving  his  instructions.  (Form  No. 
106.)  The  time  can  not  begin  prior  to  the  date  of  the  oath  of  office. 
^Paragraph  492.)  The  draft  therefor  is  drawn  before  departure. 
A  certificate  (Form  No.  107)  of  the  number  of  days  occupied  in  re- 
ceiving instructions  should  accompany  the  account." 

I  know  of  no  law  of  the  United  States  with  which  these  proposed 
regulations  are  inconsistent.  There  is  nothing  in  section  1740  of 
the  Revised  Statutes,  in  my  opinion,  in  conflict  with  them,  and  if 
they  shall  be  prescribed  by  the  President  under  section  1752,  Revised 
Statutes,  they  will  have  the  force  and  effect  of  law. 


aiTAHTirK  XEEiriT  FOR  WOEK  DOHS. 

Section  8744  of  the  Revised  Statutes  requires  that  contracts  of  the  War  De- 
partment be  reduced  to  writing  and  signed  at  the  end  thereof  by  the  con- 
tracting parties. 

A  party,  with  or  without  verbal  agreement  as  to  the  price,  who  furnishes  ma- 
terials and  does  work  for  said  department  not  contracted  for  as  required 
by  law  Is  entitled  to  be  paid  therefor  on  a  qua/ntum  meriUt  basis,  the  agreed 
price,  If  any,  being  prima  facie  but  not  conclusive  as  to  the  correct  price. 

Deoision  by  Comptroller  Downey,  January  2,  1914: 

The  Secretary  of  the  Treasury,  December  15,  1918,  transmits  for 
my  consideration  and  action  settlement  (No.  97175)  of  the  Auditor 
for  the  War  Department,  dated  November  18,  1913,  of  a  claim  of 
Flinn  &  Treacy,  the  auditor's  action  thereon  being  indicated  by  the 
following  certificate : 

"  I  certify  that  I  have  examined  and  settled  the  daim  of  Flinn  & 
Treacy  against  the  United  States  and  find  that  there  is  due  the  said 
claimant  from  the  United  States  the  sum  of  one  hundred  and  eighty- 
two  dollars  and  five  cents  ($182.05)  for  balance  due  under  contract 
dated  December  3,  1912,  for  labor  and  material  expended  in  paving 
road  with  asphalt  at  Presidio  of  San  Francisco,  Cal. 
"Appropriation:  Roads,  walks,  wharves,  and  drainage,  1913, 
"  I  also  find  there  is  due  from  Flinn  &  Treacy  to  the  United  States 
the  sum  of  $182.05,  which  was  paid  them  by  Capt.  C.  F.  Morse,  dis- 
bursing quartermaster,  per  Vou.  1-B,  Dec.  1911,  being  in  excess  of 
contract  price,  for  erecting  wagon  scales  (see  Comp.  Dec  of  Oct.  4, 
1912).  It  is  suggested  that  the  amount  found  due  Flinn  &  Treacy 
be  withheld  under  act  of  Mar.  3,  1875  (18  Stat.,  481)." 

Acting  on  the  auditor's  suggestion,  the  Secretary  of  the  Treasury, 
November  29,  1913,  advised  Flinn  &  Treacy  of  the  auditor's  action 
and,  as  required  by  law  (act  of  Mar.  3,  1875,  18  Stat,  481),  in- 
quired of  them  as  to  whether  they  assented  to  the  set-off  stated  by 
the  auditor. 
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Flinn  &  Treacy,  by  letter  dated  December  8,  1913,  declined  to  as- 
sent to  the  set-off,  denied  the  indebtedness  asserted,  and  claimed  that 
they  were  not  overpaid  in  the  sum  of  $182.05,  or  any  other  sum,  by 
Capt.  C.  F.  Morse. 

For  the  work  done  by  Flinn  &  Treacy  under  contract  dated  De- 
cember 3,  1912,  at  contract  rates,  the  contractors  have  been  paid  the 
full  contract  price,  except  a  balance  of  $182.05,  which  balance  is  ad- 
mittedly due  and  unpaid.  The  only  question  at  issue  is  whether  the 
Government  may  set-off  against  Flinn  &  Treacy's  claim  for  this  bal- 
ance a  claim  which  it  has  against  said  contractors  growing  out  of 
an  alleged  Overpayment  made  to  them  under  a  prior  transaction,  as 
follows : 

By  contract  dated  March  6,  1911,  Flinn  &  Treacy,  as  contractors, 
undertook  and  agreed  to  build  certain  macadam  roadways,  sidewalks, 
etc,  on  the  United  States  military  reservation  of  the  Army  Hospital 
at  San  Francisco,  CaL,  the  same  to  be  built  in  accordance  with  speci- 
fications, etc.,  thereto  attached. 

In  connection  with  this  work  it  was  found  desirable  to  have  in- 
stalled in  one  of  the  roadways  a  set  of  Buffalo  scales,  and  this  work 
not  being  covered  by  the  specifications  for  the  other  work,  Flinn  & 
Treacy  were  asked  to  and  did  do  the  same  without  any  written 
agreement  relative  to  the  price  that  would  be  paid  therefor. 

After  the  scales  were  installed  Flinn  &  Treacy  were  tendered  pay- 
ment therefor  in  the  sum  of  $44.20,  which  sum  they  declined  to 
accept.  It  was  contended  by  the  officer  under  whose  directions  the 
scales  had  been  installed  that  on  or  about  February  20^  1911  (which, 
it  will  be  noted,  was  before  the  written  contract  was  made  for  the 
work  in  connection  with  which  the  scales  were  installed) ,  it  had  been 
agreed  that  Flinn  &  Treacy  would  install  said  scales  for  that  sum, 
$44.20.  Flinn  &  Treacy  denied  that  any  such  agreement  relative  to 
the  scales  had  been  made  and  gave  it  as  their  understanding  that  at 
the  time  the  question  of  installing  the  scales  came  up  they  had  been 
informed  that  of  the  funds  allotted  for  improvements  at  the  hospital, 
after  caring  for  cost  of  roads,  etc,  but  $44.20  would  be  available,  and 
that  they  agreed  to  do  the  work  incident  to  installing  said  scales  at 
cost,  plus  fair  profit,  and  accept  thereon  said  sum  of  $44.20,  knowing 
that  they  would  have  to  wait  for  payment  of  the  remainder  until 
funds  were  made  available  therefor. 

The  whole  matter  was  exhaustively  investigated  and  reviewed  at 
the  time.  A  civil  engineer,  by  direction  of  the  quartermaster,  in- 
spected the  work  as  actually  done,  and  he  found  that  it  had  actually 
cost  Flinn  &  Treacy  $198.50  to  install  said  scales,  this  price  being 
arrived  at  by  allowing  a  rate  of  50  cents  per  cubic  yard  for  excava- 
tions involved  where  the  quartermaster  had  stated  that  $1  per  yard 
was  about  the  usual  price  paid  for  such  work. 
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In  view  of  the  disputed  questions  of  fact  as  to  what  had  been  the 
terms  of  the  verbal  agreement  under  which  the  work  was  done,  and 
of  the  shown  and  admitted  fact  that,  allowing  a  fair  profit,  it  had 
actually  cost  Flinn  &  Treacy  $226.26  to  install  said  scales,  the  claim 
of  Flinn  &  Treacy  for  that  sum,  on  account  of  the  work  stated,  was, 
on  October  27,  1911,  ordered  paid  by  the  Secretary  of  War,  and  by 
voucher  1-B,  December,  1911,  Capt.  C.  F.  Morse,  United  States 
Army,  as  quartermaster,  paid  Flinn  &  Treacy  the  $226.25  claimed  by 
them. 

In  the  settlement  of  Capt.  Morse's  accounts  the  Auditor  for  the 
War  Department  disallowed  credit  for  $182.05  of  the  sum  so  paid, 
on  the  ground  that  payment  made  was,  to  this  extent,  in  excess  of  the 
price  fixed  by  verbal  agreement. 

On  appeal  to  this  office  the  auditor's  action  was  affirmed  (63  MS. 
Comp.  Dec.,  53,  Oct.  4, 1912.) 

Flinn  &  Treacy  refused  to  refund  to  Capt  Morse  the  $182.05  in 
question,  with  the  result  that  this  sum  was,  at  his  instigation,  there- 
after retained  and  deducted  from  moneys  otherwise  due  them  under 
a  later  contract. 

The  decision  of  this  office  of  October  4,  1912,  supra^  was  ample 
authority  for  and  fully  justified  the  action  of  the  auditor  in  raising 
the  set-off  now  sought  to  be  enforced  against  Flinn  &  Treacy.  If 
that  decision  was  correct — ^and  right  or  wrong  the  auditor  was  boimd 
by  it — Flinn  &  Treacy  have  received  from  public  funds  $182.05  to 
which  they  were  not  entitled. 

But  a  careful  review  of  the  facts  of  the  case  and  of  the  law  appli- 
cable to  such  facts  convinces  me  that  the  facts  were  not  then  fully 
stated,  and  said  decision  was  not  correct,  and  hence  that  the  set-off 
now  sought  to  be  enforced  is  imwarranted. 

Section  3744  of  the  Revised  Statutes  requires  that  all  contracts  of 
the  War  Department  be  reduced  to  writing  and  "  signed  at  the  end 
thereof  "  by  the  contracting  parties.  This  section  of  the  law  is  man- 
datory and  in  effect  prohibits  and  renders  unlawful  any  other  mode 
of  making  a  contract  by  said  department.  {Clark  v.  Vrdted  States^ 
95  U.  S.,  539.) 

The  alleged  contract  of  on  or  about  February  20, 1911,  was  a  verbal 
one.  It  is  alleged  to  have  been  made  "  in  connection  with "  work 
covered  by  a  written  contract  of  later  date,  and  why  it  was  not  in- 
cluded in  and  made  a  part  of  the  written  contract  of  March  6,  1911, 
in  connection  with  the  work  covered  by  which  only  it  was  made  neces- 
sary we  may  inquire  without  finding  an  answer.  But  being  a  verbal 
contract,  while  executory  on  both  sides,  it  was  binding  on  neither  of , 
the  parties,  and  no  right  of  action  for  damages  for  a  breach  thereof 
could  accrue  {St,  Louis  Hay^  and  Grain  Go.  v.  United  States^  191 
U.  S.,  159)  or  be  enforced.    But  after  the  work  had  been  done  it 
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was  not  merely  an  executory  but  was  an  executed  agreement  as  to  one 
of  the  parties,  and  the  party  receiving  the  services  could  not  escape 
payment  therefor  because  of  the  invalidity  of  the  agreement 
under  which  the  work  had  been  done.  He  was  bound  to  pay  there- 
for, not  because  of  the  verbal  agreem^it,  but  because  of  having  re- 
ceived and  accepted  the  services  rendered,  and  he  was  bound  to  pay 
not  the  agreed  price  but  the  fair  value  of  the  services  rendered  and 
materials  furnished.  {Clark  v.  United  States^  supra.) 
As  said  by  Mr.  Justice  Bradley  in  the  case  cited : 

"  We  think  that  he  (the  contractor  who  has  rendered  services  under 
a  verbal  contract  for  which  he  has  not  been  paid)  will  be  entitled  to 
recover  such  (fair)  value  as  upon  an  implied  contract  for  a  quantum 
meruit.  *  *  *  This  value,  in  the  absence  of  any  other  evidence 
on  the  subject,  may  be  fairly  assumed  at  what  was  stipulated  for  in 
the  parol  contract.  Though  not  binding  or  conclusive,  it  may  be 
regarded  as  admissible  evidence  for  that  purpose." 

So,  whether  or  not  there  had  been  a  verbal  agreement  to  do  the 
work  of  installing  said  scales  was  not,  after  the  work  had  been  done, 
a  question  that  was  controlling  as  to  the  price  that  might  properly  be 
paid  for  said  work.  If  that  price  had  been  verbally  agreed  upon, 
which  in  the  light  of  statements  now  submitted,  I  very  much  doubt 
it  was  no  more  than  prima  facie  evidence  as  to  the  price  that  the  con- 
tractor might  properly  demand  for  his  services,  and  all  the  evidence 
went  to  show  that  $44.20  was  not  a  fair  price  for  the  work  that  had 
been  done.  It  then  remained  to  determine  what  was  the  fair  and 
reasonable  value  of  the  work  done  and  materials  furnished,  and  this 
was  done  to  the  satisfaction  of  all  concerned.  That  price,  the  fair 
value  only,  was  paid  for  the  work  done. 

The  conclusions  stated  are  not  out  of  harmony  with  later  decisions 
of  the  Supreme  Court.  The  facts  of  the  cases  later  considered  by  that 
court,  i.  e.,  after  the  Clark  case^  were  not  such  as  to  call  for  any  modi- 
fication of  the  rules  stated  in  the  Clark  case.  In  St.  Louis  Hay  and 
Grain  Co.  v.  United  States  (191  U.  S.,  159),  the  suit  was  for  damages 
for  the  alleged  breach  of  an  oral  contract  otherwise  fully  performed 
on  hoth  sides  and  the  ruling  there  made  that — 

"  The  contract  may  be  void,  but  as  such  it  expresses  the  terms  on 
which  the  parties  respectively  paid  their  mon^y  and  delivered  their 
goods.'^'* 

having  to  do  with  a  verbal  agreement  fully  executed  on  hoth  sides, 
would  not  alter  the  rules  previously  announced  applying  where  the 
verbal  contract  is  executed  on  one  side  only. 

The  case  of  United  States  v.  Andrews  (207  U.  S.,  229),  is  like  the 
St.  Louis  Hay  and  Grain  Co.  case,  and  does  not  change  the  rules  laid 
down  in  Clark  v.  United  States  (see  also  So.  Boston  Iron  Co.  v. 
United  States,  118  U.  S.,  37). 
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However,  the  decision  of  October  4,  1912  (63  MS.  Comp.  Dec,  53), 
was  upon  an  appeal  by  the  disbursing  oiBoer  from  a  disallowance,  on 
settlement  by  the  auditor  of  his  accounts,  and  is  not  conclusive  as 
against  Flinn  &  Treacy. 

To  proceed  to  file  suit  to  enforce  a  set-off  which  by  little  or  no 
possibility  would  be  sustained  by  the  courts  would  involve  needless 
expense  for  the  Government  and  unnecessary  delays  in  the  payment 
of  its  obligations.  On  these  considerations  I  have  deemed  it  expedient 
to  revise  on  my  own  motion  the  settlement  of  the  auditor  that  is 
before  me. 

On  such  revision  I  find  that  the  claim  of  Flinn  &  Treacy  for  $182.06, 
the  balance  due  them  under  contract  of  December  3,  1912,  is  subject 
to  no  just  set-off  on  account  of  the  transactions  I  have  stated,  and  that 
the  same  should  be  allowed  in  full. 


THEEE-SIXTY-FIVE  BONDS  OP  THE  DISTBIGT  OF  COLTEICBIA. 

The  thirty-slxty-flve  bonds  of  the  District  of  Columbia,  authorized  by  the  act 
of  June  20,  1874,  are,  both  as  to  interest  and  principal,  payable  fifty  per 
centum  out  of  the  revenues  of  the  District  of  Columbia  and  fifty  per  centum 
out  of  the  Treasury  of  the  United  States. 

ComptroUer  Downey  to  the  Secretary  of  the  Treasury,  January  8,  1914: 

By  reference  of  Assistant  Secretary  Williams,  with  a  request  for 
a  decision  of  questions  submitted  therein,  I  have  before  me  a  letter 
from  the  Treasurer  of  the  United  States,  ex  officio  Commissioner  of 
the  Sinking  Fund  of  the  District  of  Columbia;  dated  December  12, 
1913,  as  follows: 

"  When  the  appropriation  bill  for  interest  and  sinking  fund  on  the 
funded  debt  or  the  District  of  Columbia  was  before  Congress  in 
1913,  a  question  was  raised  as  to  whether  the  Government  was  in 
any  way  liable  as  a  principal  for  such  indebtedness.  It  was  claimed 
by  some  Members  that  the  United  States  Government  was  not  liable 
as  a  principal,  but  only  as  a  guarantor,  and  that  while  the  laws  pro- 
vided for  the  payment  of  interest  upon  the  bonds  of  the  District, 
and  for  their  final  redemption,  such  payment  of  interest  and  of  bonds 
should  be  charged  against  the  District  and  refunded  to  the  Govern- 
ment by  the  District,  while  other  Members  just  as  vigorously  insisted 
that  by  action  of  Confess  subsequent  to  the  issuing  of  said  bonds,  the 
Government  became  hable  for  half  of  the  bonded  mdebtedness  of  the 
District,  as  well  as  for  the  current  expenses.  On  account  of  this  con- 
troversy. Congress  added  to  the  paragraph  appropriating  money  for 
payment  of  the  interest  and  sinking  fund  on  the  funded  debt  of  the 
District  the  following  language,  namely :  '  which  sum  shall  be  paid 
out  of  funds  and  accounted  for  in  accordance  with  the  acts  of  Con- 
gress in  relation  thereto.'  If  this  language  serves  any  purpose  at  all 
it  is  to  raise  the  question :  Has  the  money  appropriated  for  the  inter- 
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est  and  sinking  fund  on  the  funded  debt  of  the  District  of  Columbia 
been  paid  out  of  funds  and  accounted  for  in  accordance  with  the  acts 
of  Congress  in  relation  thereto? 

^'  It  is  a  most  important  question  to  the  District,  to  the  Goremment^ 
and  to  the  United  States  Treasury.  The  subcommittee  on  appro- 
priati(Mis  has  called  on  this  office  for  information,  asking  what  con- 
struction has  been  placed  upon  the  language  quoted,  and  if  the  appro- 
Briation  for  interest  and  sinking  fund  on  the  funded  debt  of  the 
dstrict  has  been  paid  according  to  custom,  and  this  office  has  replied 
stating  that  there  has  been  no  change  in  the  payment  of  interest  and 
sinking  fund,  that  the  same  has  been  paid  according  to  cust(mi. 

"  This  leaves  the  question  unsettled,  and  I  therefore  respectfully 
request  that  the  same  be  submitted  to  the  honorable  the  Comptroller 
of  the  Treasury,  for  decision  upon  all  the  questions  involving  in  any 
way  the  liability  of  the  Grovernment  for  the  payment  of  the  funded 
indebtedness  or  interest  on  the  funded  indebtedness  of  the  District 
of  Columbia,  and  for  a  construction  upon  all  the  acts  of  Congress 
relating  to  said  interest  and  sinking  fund  on  said  funded  indebted- 
ness, and  to  state  specifically  the  liability  of  the  Government  and  of 
the  District  in  relation  thereto." 

The  act  of  March  4,  1913  (37  Stat.,  938-964),  making  appropria- 
tions for  the  expenses  of  the  District  of  Columbia  for  the  fiscal  year 
1914^  provides,  immediately  after  the  enacting  clause — 

"That  the  half  of  the  following  sums  named,  respectively,  is 
hereby  appropriated,  out  of  any  money  in  the  Treasury  not  c^erwise 
appropriated,  and  the  other  half  out  of  the  revenues  "of  the  District 
of  Columbia,  in  full  for  the  purposes  following,  being  for  the  ex- 
penses of  the  government  of  the  District  of  Columbia  for  the  fiscal 
year  ending  June  thirtieth,  nineteen  hundred  and  fourteen,  namely :" 

And  after  making  appropriations  under  general  heads,  "  General 
expenses,"  "  Contingent  and  miscellaneous  expenses,"  "  Improve- 
ments and  repairs,"  "  Sewers,"  "  Streets,"  and  many  others,  said  act, 
under  the  general  head  "  Interest  and  sinking  fund  "  provides: 

"  For  interest  and  sinking  fund  on  the  funded  debt,  $975,408,  which 
sum  shall  be  paid  out  of  funds  and  accounted  for  in  accordance  with 
the  acts  of  Congress  in  relation  thereto." 

The  appropriation  is  distinguished  from  other  appropriations 
made  for  the  same  purpose  in  other  years  by  the  addition  of  the  words 
"  which  sum  shall  be  paid  out  of  the  funds  and  accounted  for  in  ac- 
cordance with  the  acts  of  Congress  in  relation  thereto."  This  condition 
thus  added  to  this  particular  appropriation  requires  that  it  shall  be 
administered  in  accordance  with  the  acts  of  Congress  relating  to 
the  funded  debt,  notwithstanding  it  is  appropriated  for  as  a  part  of 
the  general  half-and-half  appropriation  for  expenses  of  the  District 
of  Columbia ;  and  it  is  the  interpretation  to  be  put  on  this  feature  of 
the  appropriation  act,  under  the  laws  applicable  thereto,  and  because 
of  payments  to  be  made  thereunder,  that  presents  the  only  question 
now  properly  before  me  for  determination. 
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Since  the  reaching  of  a  satisfactory  conclusion  on  this  question 
must  involve  a  consideration  of  all  the  acts  of  Congress  bearing 
materially  thereon,  it  may  incidentally  involve  other  questions  which 
I  can  not  but  know  are  now  the  subjects  of  discussion.  Efforts  will 
be  made  to  avoid  them,  since  they  are  not  now  properly  before  me 
for  decision,  but  if  matters  bearing  thereon  are  of  necessity  referred 
to,  it  will  be  understood  that  the  reference  is  but  incidental  to  the 
discussion  and  that  the  conclusion  reached  will  apply  to  the  one 
question  referred  to. 

Since  the  presentation  to  me  of  this  question  and  during  its  con- 
sideration I  have  been  favored  with  able  briefs  which  have  received 
careful  consideration  without  regard  to  whether  or  not  they  came 
from  those  who  were  directly  parties  to  the  submission,  a  realization 
of  the  importance  of  the  question  and  of  the  present  interest  in  it 
and  others  somewhat  analogous  thereto  seemingly  not  only  justifying 
but  requiring  at  my  hands  a  careful  consideration  of  every  argument 
submitted;  and  the  various  propositions  presented  in  these  argu- 
ments will  be  met  by  an  expression  of  my  views,  as  discussion  of  the 
question  proceeds,  but,  so  far  as  may  be,  without  direct  reference 
thereto. 

The  funded  debt  for  which  this  appropriation  was  made,  as  shown 
by  the  "  Report  of  the  Treasurer  of  the  United  States  on  the  sinking 
fund  and  the  funded  debt  of  the  District  of  Columbia  for  the  fiscal 
year  ended  June  30,  1912,"  consists  entirely  of  what  are  conmionly 
known  as  the  3.65  funding  bonds  of  the  District  of  Columbia. 

Many  other  classes  of  indebtedness  existed  during  the  period 
covered  by  legislation  which  must  be  considered,  during  which  period 
appropriations  were  being  made  for  interest  and  sinking  fund,  but 
the  Treasurer's  report  referred  to  shows  them  all  "  retired  "  except 
the  class  mentioned,  and  for  present  purposes  we  have  to  deal  only 
with  them. 

These  bonds  were  issued  to  the  amount  of  $13,743,250,  necessarily 
after  June  20,  1874,  and  presumably  before  the  passage  of  the  joint 
resolution  of  March  14,  1876,  prohibiting  further  issuance. 

By  the  act  of  June  16,  1880,  further  issuance  of  these  bonds  was 
authorized  to  the  amount  of  $1,256,750 — ^that  is,  to  the  extent  of  the 
difference  between  the  amount  already  issued  and  the  gross  limited 
amount  of  $15,000,000 — ^but  the  amount  actually  issued  was  $1,254,050, 
leaving  $2,700  authorized  but  not  issued.  This  last  issue  was  author- 
ized to  meet  claims  against  the  District  of  Columbia  arising  out  of 
contracts  of  the  old  board  of  public  works  and  extensions  thereof 
by  the  Commissioners  of  the  District  and  claims  arising  out  of  con- 
tracts made  by  the  District  Commissioners  and  claims  for  work  done 
and  accepted  previous  to  March  14,  1876,  the  date  of  the  passage  of 
the  joint  resolution  referred  to,  jurisdiction  to  determine  all  these 
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claims  being  by  the  act  conferred  on  the  Court  of  Claims,  with  fur- 
ther references  in  that  connection  indicating  that  this  later  issue  of 
these  bonds  was  for  the  final  consummation  of  the  purposes  for 
which  these  bonds  were  originally  authorized.  Thus  the  whole  issue 
stands  on  the  same  footing,  and  the  proviso  in  section  6  thajb — 

"  The  bonds  issued  by  authority  of  this  act  shall  be  of  no  more 
binding  force  as  to  their  payment  on  the  Government  of  the  United 
States  than  the  three-sixty-five  bonds  issued  under  authority  of  the 
act  of  June  twentieth,  eighteen  hundred  and  seventy-four," 

served  simply  to  preserve  their  status  on  the  same  basis  as  the  origi- 
nal issue  without  adding  to  or  subtracting  from  the  obligations  of 
the  United  States  with  reference  thereto. 

The  bonds  in  question  were  issued  under  authority  of  section  7  of 
the  act  of  June  20,  1874  (18  Stat,  116),  entitled,  "An  act  for  the 
government  of  the  District  of  Columbia,  and  for  other  purposes," 
which  section  is  as  follows: 

"  That  the  sinking  fund  commissioners  of  said  District  are  hereby 
continued;  and  it  snail  be  the  duty  of  said  sinking  fund  commis- 
sioners to  cause  bonds  of  the  District  of  Columbia  to  be  prepared,  in 
sums  of  fifty  and  five  hundred  dollars,  bearing  date  August  first, 
eighteen  hundred  and  seventy-four,  payable  fifty  years  after  date, 
baring  interest  at  the  rate  of  three  and  sixty-five  hundredths  per 
centum  per  annum,  payable  semiannually,  to  be  signed  by  the  secre- 
tary and  the  treasurer  of  said  sinking  fund  commissioners  and 
countersigned  by  the  comptroller  of  said  District,  and  sealed  as  the 
board  may  direct;  which  bonds  shall  be  exempt  from  taxation  by 
Federal,  State,  or  municipal  authority,  engraved  and  printed  at  the 
expense  of  the  District  of  Columbia,  and  in  form  not  inconsistent 
herewith.  And  the  faith  of  the  United  States  is  hereby  pledged  that 
the  United  States  will,  by  proper  proportional  appropriations  as  con- 
templated in  this  act,  and  by  causing  to  be  levied  upon  the  property 
within  said  District  such  taxes  as  will  provide  the  revenues  necessary 
to  pay  the  interest  on  said  bonds  as  the  same  may  become  due  and 
payable,  and  create  a  sinking  fund  for  the  payment  of  the  principal 
thereof  at  maturity.  Said  bonds  shall  be  numbered  consecutively, 
and  registered  in  the  office  of  the  comptroller  of  said  District,  and 
shall  also  be  registered  in  the  office  of  the  Register  of  the  Treasury  of 
the  United  States,  for  which  last-named  registration  the  Secretary  of 
the  Treasury  shall  make  such  provision  as  may  be  necessary.  And 
said  commissioners  shall  use  all  necessary  means  for  the  prevention 
of  any  unauthorized  or  fraudulent  issue  of  any  such  bonds.  And 
the  said  sinking  fund  commissioners  are  hereby  authorized  to  ex- 
change said  bonds  at  par  for  like  sums  of  any  class  of  indebted- 
ness m  the  preceding  section  of  this  act  named,  including  sewer  taxes 
or  assessments  paid,  evidenced  by  certificates  of  the  auditing  board 
provided  for  in  this  act" 

In  this  connection,  because  amendatory  of  the  above  section,  refer- 
ence should  be  made  to  the  act  of  February  20,  1875  (18  Stat.,  332), 
which,  besides  providing  for  the  issuance  or  exchange  of  registered 
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bonds  in  lieu  of  coupon  bonds  and  making  the  interest  payable  at 
the  Treasury  of  the  United  States,  amended  said  section  7 — 

"  by  inserting  the  words '  do  so '  after  the  fortieth  word  following  the 
first  period  in  said  section,  so  that  it  will  read :  'And  the  faith  of  the 
United  States  is  hereby  pledged  that  the  United  States  will,  by  proper 
proportional  appropriations  as  contemplated  in  this  act,  and  by  caus- 
ing to  be  levied  upon  the  property  within  said  District  such  taxes  as 
will  do  so,  provide  the  revenues  necessary  to  pay  the  interest  on  said 
bonds  as  the  same  may  become  due  and  payable,  and  create  a  sinking 
fund  for  the  payment  of  the  principal  thereof  at  maturity.' " 

In  considering  the  status  of  these  bonds  and  the  relative  obligations 
of  the  United  States  and  the  District  of  Columbia  it  may  be  best  at 
this  point  to  consider  such  facts  bearing  thereon  as  appear  from  the 
act  itself,  its  history,  and  the  objects  to  be  accomplished  by  its  enact- 
ment. 

For  some  three  years  theretofore  the  District  had  been  under  a  sort 
of  territorial  form  of  government,  with  an  executive,  a  legislative  as- 
sembly, and  other  officers  and  boards.  It  is  quite  apparent  that  im- 
mediately before  the  passage  of  the  act  of  1874  a  chaotic  condition 
existed.  Indebtedness  had  accumulated,  there  was  no  means  available 
to  care  for  it  or  for  the  necessary  expenses,  and  the  credit  of  the  Dis- 
trict was  at  low  ebb.  From  the  provisions  of  the  act  itself  it  is 
apparent  that  there  was  a  large  floating  debt,  consisting  of  outstand- 
ing sewer  certificates,  certificates  of  the  auditor  of  the  board  of  public 
works  and  of  the  auditor  and  comptroller  of  the  District,  claims  upon 
contracts,  for  private  property  appropriated,  for  damages,  etc.,  b^ 
sides  a  then  existent  funded  debt. 

Congress  evidently  saw  the  necessity  of  taking  hold  of  the  situation, 
providing  for  the  ultimate  payment  of  this  floating  indebtedness, 
for  revenues  to  meet  current  expenses,  and  for  a  new  form  of  govern- 
ment for  the  District,  and  passed  the  act  of  June  20, 1874,  to  that  end. 

It  is  plainly  apparent  that  that  act  was  not  then  regarded  as  the 
only  legislation  necessary  on  the  subject  and  that  it  was  temporary 
in  its  character,  but  that  it  was  sufficient  for  present  purposes  and  is 
all  we  have  thus  far  before  us  for  consideration  in  connection  with 
this  question. 

The  last  clause  of  section  7  gave  to  the  sinking  fund  commissioners 
authority  to  exchange  these  bonds  for  like  sums  of  any  class  of  in- 
debtedness in  the  preceding  section  of  the  act  named,  evidenced  by 
certificates  of  the  auditing  board  therein  provided  for.  There  was 
no  provision  for  their  sale,  therefore  no  question  as  to  who  received 
the  proceeds  of  sale ;  the  certificates  for  which  they  were  to  be  ex- 
changed were  all  certificates  of  indebtedness  on  the  part  of  the  Dis- 
trict, and  hence  the  conclusion  is  evident  that  the  bonds  were  issued 
to  pay  debts  of  the  District  and  debts  for  which  the  United  States 
had  theretofore  assumed  no  liability- 
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In  addition,  the  duty  of  issuing  the  bonds  was  imposed  on  the 
sinking  fund  conimissiimers  of  the  District;  they  were  to  be  signed 
by  the  secretary  and  treasurer  of  the  sinking  fund  commissioners  and 
countersigned  by  the  comptroller  of  the  District;  they  were  to  be 
engraved  and  printed  at  the  expense  of  the  District,  and  the  duty  of 
issuance  imposed  on  the  sinking  fund  commissioners  was  to  cause  to 
be  issued  "  bonds  of  the  District  of  Columbia." 

The  conclusion  is  inevitable  that  these  bonds  when  issued  evidenced 
primarily  a  debt  of  the  District  of  Columbia. 

The  question  of  the  obligations  of  the  United  States  with  relation 
to  these  bonds,  involving  both  its  obligations  to  the  holders  of  the 
bonds  and  its  obligations  to  the  District,  if  any,  is  not  so  easy  of  de- 
termination. 

As  intimated  already,  there  was  no  legal  obligation  on  the  United 
States  to  pay  or  to  provide  for  the  payment  of  the  debts  of  the  District 
for  which  these  bonds  were  issued.  Since  Congress  had  the  power 
to  provide  a  form  of  government  for  the  District  and  control  its 
affairs  in  all  respects,  there  may  have  been  an  obligation  of  another 
kind,  and,  in  fact,  the  act  of  1871  did  apparently  contemplate  some 
contribution  by  the  United  States  and  did  specifically  provide  for  the 
payment  of  the  salaries  of  some  District  oflScers  by  the  United  States; 
but  these  debts  in  question  were  incurred  under  a  form  of  government 
created  by  an  act  which  did  not  in  any  manner  make  the  United 
States  liable  either  for  their  payment  or  for  contribution  thereto. 

But  to  have  simply  authorized  the  sinking  fund  commissioners  to 
issue  bonds  of  the  District  with  which  to  take  up  their  outstanding 
obligations  would  probably  have  accomplished  nothing,  for  the  ac- 
ceptance of  such  bonds  would  have  served  but  to  postpone  the  ma- 
turity of  the  debt  without  adding  to  the  security  for  its  final  payment 
or  the  payment  of  the  interest  thereon. 

Therefore,  presumably  for  that  reason.  Congress  in  section  7 
pledged  the  faith  of  the  United  States  in  the  form  first  incorporated 
in  that  section,  but  amended  by  the  act  of  February  20,  1875,  by  the 
insertion  of  the  words  "  do  so,"  the  amended  pledge  reading — 

"And  the  faith  of  the  United  States  is  hereby  pledged  that  the 
United  States  will,  by  proper  proportional  appropriations  as  con- 
templated in  this  act,  and  by  causing  to  be  levied  upon  the  property 
within  said  District  such  taxes  as  will  do  so,  provide  the  revenues 
necessary  to  pay  the  interest  on  said  bonds  as  tne  same  may  become 
due  and  payable,  and  create  a  sinking  fund  for  the  payment  of  the 
principal  thereof  at  maturity." 

I  see  no  reason  for  any  conclusion  that  there  was  any  significance 
to  the  injection  of  the  words  "  do  so  "  aside  from  the  necessity  of 
converting  into  a  perfect  sentence  a  collection  of  words  which,  as  first 
written,  meant  nothing.    Careful  examination  of  the  phraseology  d^ 
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velops  the  fact  that  as  first  written  it  was  said  that  "the  United 
States  toe'ZZ,"  the  word  "  will "  being  followed  by  a  comma  and  by 
parenthetical  clause  without  the  use  of  any  verb  thereafter  in  such 
relation  to  "  will "  as  to  indicate  what  the  United  States  "will  do. 
The  injection  of  the  words  "  do  so,"  followed  by  a  comma,  so  per- 
fected the  sentence  as  to  make  it  complete  and  made  it  say  that  the 
United  States  "t^iS"  (dropping  out  parenthetical  clauses)  "pro- 
vide," etc.  This  amendment,  then,  should  be  regarded  as  perfecting 
the  sentence  so  as  to  make  it  say  what  it  was  originally  intended 
to  say. 

But,  overlooking  apparently  the  imperfection  in  the  language  origi- 
nally used  which  required  correction  to  make  it  say  anything^  it  is 
contended  that  the  insertion  of  these  two  words  had  another  purpose, 
and  that  not  only  to  them  but  to  their  insertion  attaches  a  peculiar 
significance. 

The  idea  is  advanced  that  these  words  and  their  insertion  at  this 
point  had  particular  reference  to  the  taxes  which  the  United  States 
pledged  its  faith  to  cause  to  be  levied  on  the  property  within  the 
District,  and  the  conclusion  is  apparently  drawn  that  the  pledge  was 
to  provide  necessary  revenues  for  payment  of  interest  and  to  create 
a  sinking  fund  by  causing  to  be  levied  on  the  property  within  the 
District  such  taxes  as  will  do  so;  that  is,  provide  ciJl  the  necessary 
revenues. 

This  contention  would  be  tenable  if,  for  the  sake  of  the  argument, 
we  were  justified  in  blinding  our  eyes  to  other  parts  of  the  sentence, 
but  we  can  not  overlook  the  fact  that  this  provision  with  reference  to 
causing  taxes  to  be  levied  is  preceded  by  the  conjunction  "  and  " 
which  inseparably  cojinects  that  which  precedes  with  that  which  fol- 
lows. But  since  this  language  must  be  discussed  and  construed  fur- 
ther on  in  the  consideration  of  the  meaning  of  the  whole  sentence, 
it  is  passed  for  the  present. 

It  may,  I  think  without  argument,  be  taken  as  unquestioned  that 
the  pledge  on  the  part  of  the  United  States  was  primarily  to  the 
holders  of  the  bonds,  to  those  who  might,  by  reason  of  their  ownership 
thereof,  become  the  creditors  of  the  District.  ^Vhether  the  language 
ks  used,  in  connection  with  other  legislative  declarations  on  the  sub- 
ject, constituted  also  a  compact  between  the  United  States  and  the 
District  of  Columbia  is  another  question. 

Having  determined  that  the  debts  which  these  bonds  evidenced  were 
the  debts  of  the  District  for  the  payment  of  which  the  United  States 
was  not  theretofore  obligated,  and  that  these  bonds  were  in  fact  au- 
thorized and  issued  as  the  bonds  of  the  District,  the  material  question 
Ls  found  in  the  proper  construction  of  the  pledging  clause  above 
quoted. 
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We  have  seen  that  in  the  amended  form  the  faith  of  the  United 
States  was  pledged  that  the  United  States  would  provide.  Provide 
what?  Provide  "  the  revenues  necessary  to  p»y  the  interest  on  said 
bonds  as  the  same  may  become  due  and  payable,  and  create  a  sinking 
fund  for  the  payment  of  the  principal  thereof  at  maturity."  It 
should  be  noted  that  the  verb  "  create,"  having  for  its  object  *'  a  sink- 
ing fund,"  does  not  relate  back  to  "  the  United  States  "  for  its  subject, 
but  that  the  words  "  the  revenues  necessary  to  "  must  be  understood  as 
preceding  it  and  indicating  its  subject  by  virtue  of  the  operation  of 
the  conjunction  "  and."  The  untenable  construction  suggested  might 
be  conclusive  against  the  United  States  as  to  the  whole  sinking  fund. 

The  word  "provide"  in  connection  with  its  stated  grammatical 
object  would  probably  have  to  be  construed  as  meaning  "  furnish  " 
if  it  were  not  for  the  parenthetical  clause  defining  how  the  United 
States  will  "  provide  "  these  revenues.  The  indicated  vehicle  for  the 
providing  of  the  revenues  is  "  by  proper  proportional  appropriations 
08  contemplated  in  this  act^  and  by  causing  to  be  levied  upon  the 
property  within  said  District  such  taxes  as  wiU  do  soJ*^ 

The  meaning  of  the  words  "  by  proper  proportional  appropriations 
as  contemplated  in  this  act "  is  somewhat  vague  because  of  the  fact 
that  there  is  in  the  act  no  direct  or  immediate  provision  for  "  propor- 
tional appropriations."  That  seems  to  have  been  a  matter  con- 
templated but  not  determined.  The  only  provision  in  the  act  to  which 
it  can  by  any  analogy  relate,  and  it  must  relate  to  something,  is  found 
in  section  5,  which  provides  for  the  appointment  of  a  joint  committee 
to  prepare  and  report  to  Congress  "  a  suitable  frame  of  government 
for  the  District  of  Columbia,"  in  connection  with  which  the  joint 
committee  is  directed  to  submit  "  a  statement  of  the  proper  propor- 
tion of  the  expenses  of  said  government  or  any  branch  thereof,  includ- 
ing interest  on  the  funded  debt,  which  should  be  borne  by  said  District 
and  the  United  States  respectively."  This  provision,  taken  in  connec- 
tion with  subsequent  legislation  then  contemplated,  indicates  what 
was  meant  by  "  proper  proportional  appropriations  "  and  helps,  mate- 
rially or  otherwise,  in  the  determination  of  the  question  dependent 
upon  whether  the  words  "  funded  debt "  were  intended  to  include  the 
bonds  to  be  issued  under  the  provisions  of  section  7. 

I  am  fully  aware  of  the  fact  that  at  the  time  of  the  passage  of  the 
act  in  question  there  was  a  then  existent  funded  debt  of  the  District 
and  that  at  that  time  there  was  not  in  existence  any  part  of  the 
funded  debt  contemplated  by  section  7.  I  know  the  earnestness  with 
which  it  has  been  contended  that  those  words  referred  only  to  the 
funded  debt  then  in  existence.  I  appreciate  the  naturalness  of  the 
conclusion  that  those  words  included  only  something  then  in  exist- 
ence and  excluded  everything  else.  But  is  that  conclusion  the  cor- 
rect one? 
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This  act  is  not  an  act  that  was,  or  was  intended  to  be,  complete 
within  itself.  It  is  not  an  act  which  can  be  "  fenced  in,"  so  to  speak, 
and  held  to  be  operative  only  within  its  own  limits,  because  it  plainly 
contemplated  that  future  legislation  would  determine  the  scope  of 
some  of  its  provisions. 

I  have  said,  and  it  will  no  doubt  be  conceded,  for  it  is  beyond  the 
pale  of  legitimate  argument,  that  the  act  of  June  20, 1874,  now  under 
consideration,  was  temporary  in  its  character.  It  provided  a  form  of 
government  sufficient  for  temporary  purposes,  at  least,  and  in  con- 
nection with'  an  appropriation  act,  passed  only  three  days  thereafter, 
provided  for  the  emergencies  then  to  be  met.  But  that  the  perma- 
nent form  of  government  to  be  provided  for  the  District  and  the 
fixing  of  the  relative  obligations  of  the  District  and  the  United  States 
toward  the  maintenance  thereof  were  for  future  determination  is 
unquestionably  indicated  by  the  provisions  of  section  5  with  refer- 
ence to  the  duties  of  the  joint  committee  therein  provided  for.  Most 
legislative  enactments  contemplate  future  action  under  their  pro- 
visions, but  this  act  went  further  than  that  and  contemplated  future 
legislative  definition  of  the  obligations  imposed  by  its  provisions. 

The  direction  given  the  joint  committee  in  section  5  was  to  report  on 
the  -first  day  of  the  next  session  of  Congress  the  legislation  necessary 
to-  make  effective  its  proposed  form  of  government  and  its  conclu- 
sions as  to  "  the  proper  proportion  of  expenses,"  interest  on  the  funded 
debt  included  to  be  borne  respectively  by  the  District  and  the  United 
States. 

The  plan  proposed  contemplated,  then,  that  on  and  subsequent  to 
the  first  Monday  in  December  of  that  year  Congress  would  consider 
the  report  of  the  joint  committee,  and,  in  that  connection,  would 
then  determine  "  the  proper  proportion  of  the  expenses  of  said  gov- 
ernment, or  any  branch  thereof,  including  interest  on  the  funded 
deht^  which  should  be  borne  by  said  District  and  the  United  States, 
respectively."  This  determination  was,  in  fact,  three  and  a  half  years 
thereafter. 

But  this  same  act  which  thus  provided  for  the  future  determination 
of  this  question  and  pledged  the  faith  of  the  United  States,  required 
the  sinking-fund  commissioners  of  the  District  to  issue  the  bonds  in 
question  and  provided  that  they  should  be  dated  August  i,  1874,  and 
authorized  their  immediate  exchange  for  outstanding  certificates  of 
indebtedness,  a  directed  proceeding  which  contemplated  that  this 
funded  debt  would  be  in  existence  when  the  conmiittee  reported  and 
Congress  acted  on  the  report. 

The  fact  that  they  were  not  in  any  considerable  quantity  exchanged 
until  a  later  date  can  have  no  bearing  on  the  question  of  statutory 
construction  now  before  us.  If  it  could,  it  would  be  met  by  the  fact 
that  determination  of  the  proportionate  liabilities  of  the  District  and 
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of  the  United  States  did  not  take  place  until  long  after  contemplated, 
and,  in  fact,  long  after  all  bonds  were  issued  and  exchanged  except 
the  small  portion  authorized  by  the  act  of  June  16,  1880,  and  that 
issue  of  the  same  bonds  was  expressly  limited  to  exchange  for  obliga- 
tions and  judgments  on  obligations  incurred  before  the  joint  resolu- 
tion of  March  14,  1876,  and  to  be  issued  in  payment  of  unsettled 
obligations  contemplated  by  section  5  of  the  act  of  1874. 

It  thus  appears,  seemingly  beyond  question,  that  Congress  contem- 
plated that  the  question  as  to  what  proportion  of  expenses  of  the 
District,  "  including  interest  on  the  funded  debt,"  should  be  borne  by 
the  United  States  would  be  determined  after  these  bonds  had  become 
a  part  of  the  funded  debt,  and  the  question  was,  in  fact,  so  subse- 
quently determined.  The  report  of  the  joint  committee  was  directed 
to  be  made  at  a  time- when  it  was  contemplated  that  these  bonds 
would  be  a  part  of  the  funded  debt,  and  when  it  was  made  and  legis- 
lation on  the  question  had  they  were  actually,  except  as  to  the  minor 
portion  stated,  a  part  of  the  funded  debt,  and  that  minor  portion  was  * 
given  the  same  status  and  their  issuance  was  but  a  completion  of  the 
original  transaction. 

Since  it  is  of  necessity  admitted  that  by  the  act  of  1874  the  to  be 
determined  proportion  of  the  "  expenses  "  of  the  District  to  be  borne 
by  the  United  States  were  "  expenses  "  of  the  District  within  which 
were  to  be  included  the  interest  on  the  old  funded  debt,  by  what 
legitimate  process  of  reasoning  can  it  be  said  that,  when  Congress 
came  to  consider  and  determine  the  part  of  the  burden  of  the  Dis- 
trict the  United  States  would  assume,  it  intended  to  include  therein 
the  interest  on  a  part  of  the  then  existent  funded  debt  and  exclude 
another  part?  Was  there  reason  for  such  a  discrimination?  Quite 
the  contrary.  The  old  funded  debt  was  a  debt  as  to  which  for  the 
most  part  the  United  States  had  assumed  no  responsibility.  If 
created  through  power  granted  by  Congress  the  greater  part  of  it 
was  not  created  by  its  initiative  or  by  any  specific  direction  in  relation 
thereto.  The  new  funded  debt — that  now  in  question — was  created 
as  a  funded  debt  by  congressional  direction,  and  certain  responsi- 
bilities in  connection  therewith  were  imposed  on  the  United  States. 
The  circumstances  of  the.  two  cases  and  the  relative  obligations  of 
the  United  States  would  indicate  that  if  there  was  to  be  a  distinction 
made,  an  assuming  of  an  obligation  in  one  case  and  not  in  the  other, 
the  result  would  have  been  the  exclusion  of  the  old  and  the  inclusion 
of  the  new. 

As  aiding  very  materially,  then,  in  the  solution  of  the  question  at 
issue,  I  must  conclude  that  the  specific  inclusion  in  section  5  of 
"  interest  on  the  funded  debt "  in  the  "  expenses  "  of  the  District  to 
be  provided  for  proportionally,  contemplated  the  inclusion  therein 
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of  interest  on  the  funded  debt  to  be  created  by  virtue  of  the  provisions 
of  that  act 

Before  attempting  application  of  this  conclusion,  since  it  will  prob- 
ably not  be  readily  accepted  by  all  students  of  the  question,  it  may 
be  well  to  consider  whether  any  confirmation  of  that  conclusion  is 
found  in  the  act  finally  determining  as  to  the  proper  proportionate 
appropriations,  or  in  ad  interim  appropriation  acts,  or  elsewhere. 

President  Grant's  sixth  annual  message,  dated  December  7,  1874, 
contains  a  statement  which  is  entitled  to  some  weight  It  is  more 
than  the  expression  of  a  personal  opinion  as  to  the  meaning  of  legis- 
lation for  the  President  participates  in  legislation,  to  an  extent,  by 
examining  it  and  informing  himself  of  its  meaning  and  giving  it 
force  by  his  approval.  This  message  was  sent  to  Congress  after  he 
had  approved  the  act  of  1874  and  before  the  report  of  the  committee 
provided  for  therein.  In  it  he  was  discussing  the  affairs  of  the 
District  of  Columbia,  and  with  particular  reference  to  its  indebted- 
ness and  in  that  connection  he  said : 

"  The  act  of  Congress  of  June  20, 1874,  contemplates  an  apportion- 
ment between  the  United  States  Government  and  the  District  of  Co- 
lumbia in  respect  to  the  payment  of  the  principal  and  interest  of  the 
3.65  bonds.  Therefore  in  computing  with  precision  the  bonded  debt 
of  the  District  the  aggre^te  sums  above  stated  as  respects  3.65  bonds 
now  issued,  the  outstandmg  certificates  of  the  board  of  audit,  and  the 
unadjusted  claims  pending  oef ore  that  board  should  be  reduced  to  the 
extent  of  the  amount  to  te  apportioned  to  the  United  States  Govern- 
ment in  the  manner  indicated  in  the  act  of  Congress  of  June  20, 
1874." 

Several  appropriation  acts  passed  during  the  interval  between  June 
20, 1874,  and  June  11, 1878,  specifically  provide  that  the  amounts  ap- 
propriated are  to  "  be  considered  and  adjusted  as  a  part  of  the  proper 
proportional  sum  to  be  paid  by  the  United  States  toward  the  expenses 
of  the  government  of  the  District  of  Columbia,"  but  it  is  significant 
that  the  first  of  these  acts  which  appropriates  for  interest  on  these 
bonds,  the  act  of  February  1, 1875  (18  Stat,  304),  which  appropriated 
for  that  purpose  only,  contained  in  a  proviso  not  only  the  words 
quoted  above  but  in  addition  thereto  the  words  "anrf  toward  the 
interest  on  the  funded  deht  of  the  District.'^'* 

This  act  was  not  of  such  a  nature  that  it  could  change  the  liability 
of  the  United  States  by  adding  to  or  detracting  therefrom,  but,  being 
enacted  at  the  time  that  it  was,  the  day  on  which  the  first  installment 
of  interest  on  these  bonds  became  due,  and  specifically  providing,  in 
connection  with  an  appropriation  for  that  purpose  alone,  that  the 
sum  should  be  considered  and  adjusted  as  a  part  of  the  proportional 
sum  to  be  paid  toward  expenses  and  interest^  not  only  indicates  the 
intention  of  Congress  then  that  interest  was  to  figure  in  the  propor- 
tional sum  to  be  paid  by  the  United  States,  but  that  the  interest  on 
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these  particular  bonds  then  appropriated  for  would  be  included 
therein.  This  provision,  however,  indicative  as  it  is,  can  have  no 
real  determining  force,  for  it  was  not  permanent  legislation  and  must 
be  considered  as  within  the  rule  that  conditions  attached  to  an  annual 
appropriation  operate  only  on  that  appropriation  and  do  not  con- 
stitute permanent  legislation. 

Contrary  to  this  express  policy  is  the  act  of  July  31,  1876,  for  the 
fiscal  year  1877,  providing  for  the  payment  by  the  Secretary  of  tiie 
Treasury,  out  of  any  revenues  of  the  District  not  needed  for  current 
expenses  of  schools,  police  and  fire  department,  of  the  interest  on 
these  bonds,  for  an  advancement  out  of  the  Treasury  if  the  revenues 
of  the  District  should  not  be  sufficient  and  for  a  reimbursement  of  the 
United  States  out  of  the  District  revenues.  Practically  the  same 
provision  was  made  in  the  act  of  March  3,  1877,  for  the  fiscal  year 
1878,  leading  strongly  to  the  conclusion  that  Congress  intended  to 
provide  that  interest  accruing  on  these  bonds  during  those  two  fiscal 
years  should  be  paid  out  of  District  revenues  alone,  or,  if  paid  out  of 
the  Treasury  of  the  United  States,  it  should  be  reimbursed.  But  be- 
ing within  the  above  rule,  it  can  not  be  contended  that  these  provi- 
sions for  these  two  years,  antedating  the  act  of  1878,  defined  the  rela- 
tive liabilities  between  the  District  and  the  United  States  other  than 
for  those  years,  and  since  a  question  under  these  two  acts  is  pending 
elsewhere  I  do  not  care  to  discuss  either  reason  for  or  result  of  that 
legislation. 

But  the  controlling  legislation  after  the  act  of  June  20,  1874,  is 
found  in  the  act  of  June  11,  1878  (20  Stat,  102),  commonly  called 
the  "  organic  act,"  considered,  of  course,  in  its  relation  to  and  in  con- 
nection with  the  purposes  declared  in  the  act  of  1874. 

This  is  the  act  contemplated  by  section  5  of  the  prior  act -and  is 
legislation  had  after  the  report  of  the  joint  committee  directed  to 
rej>ort  a  form  of  government  and  the  proper  proportion  of  expenses 
of  the  District,  including  interest  on  thie  funded  debt,  to  be  paid,  re- 
spectively, by  the  District  and  the  United  States. 

The  important  feature  for  consideration  in  this  connection  and 
in  connection  with  the  half-and-half  provision  is  the  method  adopted 
for  defraying  the  expenses  of  the  District  found  in  section  3. 

After  providing  for  estimates  for  work  proposed  in  the  next  fiscal 
year,  for  construction  and  repair  of  bridges,  etc.,  and  for  "  an  item- 
ized statement  and  estimate  of  the  amount  necessary  to  defray  the 
expenses  of  the  government  of  the  District  of  Columbia  for  the  next 
fiscal  year,"  it  is  provided,  after  the  submission  of  the  estimates  to 
and  their  consideration  by  the  Secretary  of  the  Treasury,  and  their 
transmission  to  Congress,  that — 

"  To  the  extent  to  which  Congress  shall  approve  of  said  estimates, 
Congress  shall  appropriate  the  amount  of  firty  per  centum  thereof; 
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and  the  remaining  fifty  per  centum  of  such  approved  estimates  shall 
be  levied  and  assessed  upon  the  taxable  property  and  privileges  in 
said  District  other  than  the  property  of  the  United  States  and  the 
District  of  Columbia ;  " 

and  this  procedure  is  not  for  the  purposes  of  this  particular  year  only, 
but  is  to  occur  "  annually  thereafter." 

It  is  noticeable  that  section  6  of  the  act  of  1874  contemplated,  in 
terms,  consideration  of  proportionate  contribution  to  "  expenses," 
"  including  interest  on  the  funded  debt,"  and  that  the  act  of  1878 
treats  of  the  amount  necessary  to  defray  "  the  expenses  of  the  govern- 
ment of  the  District  of  Columbia"  without  specific  reference  to 
interest  in  that  connection. 

But  we  are  now  at  a  point  where  we  have  something  more  tangible 
for  consideration  than  the  mere  inclusion  or  omission  of  a  word,  a 
fact  for  pertinent  consideration  later.  We  have  now  permanent  legis- 
lation, the  legislation  so  long  contemplated,  and  with  that  before  us 
we  may  intelligently  and  satisfactorily  consider  the  pledge  of  the 
United  States  and  incidentally  resume  consideration  of  the  added 
words  "  do  so." 

There  certainly  can  be  no  reasonable  contention  that  in  its  opera- 
tion on  the  question  of  the  liability  of  the  United  States  on  these 
bonds  the  provisions  of  the  organic  act  of  1878  are  to  be  considered 
and  interpreted  by  themselves,  separate  and  apart  from  anything 
else.  This  act  and  the  act  of  1874  are  in  pari  materia^  and  hence  the 
later  act  must  be  read  in  connection  with  and  in  the  light  of  the 
former. 

Section  7  of  the  act  of  1874,  as  amended,  pledging  the  faith  of  the 
United  States,  and  section  5  of  the  same  act,  containing  a  provision 
referred  to  in  the  pledging  clause,  and  section  3,  of  the  organic  act, 
making  definite  the  contemplated  proportional  appropriations,  must 
all  be  construed  together  to  determine  the  scope  of  the  obligation  as- 
sumed. The  provision  in  the  organic  act  making  definite  the  con- 
templated proportional  appropriations  must  be  read  into  the  pledg- 
ing clause  in  section  7  of  the  act  of  1874. 

That  pledge  obligated  the  United  States  to  provide  the  revenues 
necessary  to  pay  interest  and  create  a  sinking  fund  hy  "  proper  pro- 
portional appropriations  "  and  hy  causing  taxes  to  be  levied,  etc.  It 
is  argued  that  two  ways  of  providing  these  revenues  are  mentioned. 
True.  But  not  two  independent  ways  either  of  which  could  be  re- 
sorted to  to  provide  all.  The  veriest  tyro  in  the  use  of  language 
would  have  used  "  or  "  instead  of  "  and  "  if  that  had  been  the  inten- 
tion. And  why,  if  it  was  all  to  be  provided  by  taxation  on  the  prop- 
erty within  the  District,  should  there  have  been  any  occasion  for  pro- 
portional appropriations,  a  kind  of  appropriation  which  necessarily 
meant  a  part  by  one  means  and  a  part  by  the  other,  and  could  not 
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mean  aU  by  one  designated  method.  Appropriations  were  of  course 
necessary  under  adopted  methods,  to  take  the  money  out  of  the  Dis- 
trict's revenues,  but  these  were  to  be  proportional  appropriations. 

The  proper  proportion  of  appropriations  having  been  determined 
by  the  act  of  1878,  "  as  contemplated  ''  by  the  act  of  1874,  the  pledge 
became  a  pledge  to  appropriate  50  per  cent  out  of  the  Treasury  of 
the'  United  States,  and  50  per  cent  out  of  the  revenues  of  the  District. 

But  then  there  was  something  else  required  to  make  the  pledge  com- 
plete and  assume  the  payment  of  the  bonds.  The  pledge  of  the  United 
States  to  pay  was  good.  The  pledge  of  the  United  States  to  appro- 
priate out  of  the  funds  of  the  District  50  per  cent  was  good  as 
far  as  it  went  But  an  appropriation  out  of  the  revenues  of  the 
District  would  do  no  one  any  good  unless  the  revenues  were  there 
to  meet  the  appropriation,  and  so  the  United  States  pledged  itself 
that  it  would  levy  such  taxes  on  the  property  within  the  District  as 
would  provide  such  proportionate  part  of  the  revenues  as  might  be 
appropriated  out  of  District  revenues,  and  if  "do  so"  has  a  sig- 
nificance which  must  be  applied  to  the  District  and  not  to  both 
parties — a  very  doubtful  proposition — it  can  easily  and  consistently 
be  found  in  this  connection. 

Reverting  now  to  the  question  of  the  inclusi(Hi  of  interest  in 
"expenses"  contemplated  by  the  act  of  1878,  there  is,  aside  from 
matters  already  suggested  and  aside  from  the  assumption  that  inter- 
est on  a  government's  debt  is  a  necessary  "  expense  of  government," 
an  apparently  uncontrovertible  reason  why  it  must  be  concluded  that 
interest  was  and  is  included  in  the  expense  of  government  to  be 
met  on  the  half-and-half  plan. 

It  must  be  observed  that  under  this  plan,  as  outlined  in  section  3 
of  the  act  of  1878,  there  is  no  contemplation  that  the  District's  part 
of  necessary  and  approved  expenditures  is  to  be  paid  out  of  a  purse 
already  suflSciently  filled  and  with  some  to  spare.  On  the  contrary, 
the  provision  is  that  after  the  estimated  expenditures  for  the  next 
fiscal  year  have  been  approved  by  Congress,  and  to  the  extent  that 
they  have  been  so  approved,  "  the  remaining  fifty  per  centum  of  stick 
approved  estimates  shall  he  levied  and  assessed  upon  ths  taxable  prop- 
erty and  privileges  in  said  District,'*'* 

The  extent  to  which  the  levying  of  taxes  on  the  property  and 
franchises  in  the  District  was  authorized  was  thus  defined  and  thus 
limited.  This  was  a  so-called  organic  act.  It  was  an  act  which 
provided  a  form  of  government,  created  the  governing  body  and 
defined  its  powers,  and  it  is  elementary  that  the  created  governing 
body  could  have  no  power  except  that  specifically  delegated  by  its 
creator  or  necessarily  incident  thereto.  The  last  tax  law  theretofore — 
the  act  of  March  3,  1877 — authorized  the  levjdng  of  taxes  at  a 
specified  rate  for  the  fiscal  year  ending  June  30,  1878,  and  section 
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18  made  it  the  permanent  tax  law  of  the  District  until  repealed,  but 
the  organic  act  provided  for  the  levying  of  taxes  for  the  fiscal  year 
ending  June  30,  1879,  and  subsequent  years,  and  fixed  a  maximum 
instead  of  a  specific  rate,  but  contains  no  authority  to  levy  any  taxes 
in  excess  of  that  necessary  to  produce  50  per  cent  of  the  approved 
estimated  expenses,  the  levying  of  which  is  to  be  on  the  taxable  prop- 
erty and  privileges  in  the  District. 

The  sundry-civil  act  of  June  20,  1878,  appropriating  for  the  ex- 
penses of  the  District  for  the  fiscal  year  ending  June  30,  1879,  the 
first  year  under  the  operation  of  the  organic  act,  provided  that  the 
Commissioners  of  the  District  "  shall  have  power  to  assess  and  col- 
lect the  taxes  for  the  fiscal  year  eighteen  hundred  and  seventy-nine 
upon  the  basis  of  their  estimates  submitted  to  Congress^^  meaning 
necessarily,  in  connection  with  the  provisions  of  the  organic  act  itself, 
to  the  extent  of  60  per  cent  of  those  estimates,  and  no  other  power  to 
levy  taxes  was  conferred. 

If  interest  on  the  funded  debt  was  not  to  be  included  in  the  esti- 
mated expenses  of  the  District,  made  the  basis  of  the  half-and-half 
appropriation,  then  from  what  possible  source,  with  the  taxing  power 
of  the  District  on  property  and  privileges  exhausted,  was  the  money 
to  come  with  which  the  District  could  pay  this  interest?  Taxes  were 
to  be  collected  during  each  fiscal  year  with  which  to  meet  the  Dis- 
trict's pait  of  the  expenses  for  that  year.  Taxes,  of  course,  could  not 
be  levied  to  produce  actually  and  exactly  this  50  per  cent;  the  result 
might  be  a  surplus  or  a  deficit ;  if  a  surplus,  it  could  not  be  expected 
that  it  would  be  suflScient,  if  the  taxes  were  levied  as  directed,  to 
meet  these  large  interest  payments;  whether  in  fact  a  large  surplus 
or  a  deficit  resulted  in  any  one  year  could  have  no  bearing  on  the 
construction  of  a  statute  which  authorized  taxation  only  to  the  ex- 
tent of  50  per  cent  of  a  specified  amount. 

I  am  wholly  unable  to  conceive  that  Congress,  a  body  of  men  of 
intelligence  and  business  ability,  having  in  hand  the  relief  of  a  cha- 
otic condition  and  the  making  of  adequate  and  equitable  provisions  for 
the  f uture,  could  have  devised  a  plan  under  which  it  made  the  United 
States  a  guarantor  for  the  payment  of  interest  by  the  District  and 
which  it  expected  the  District  itself  to  pay  and  then  formulate  for 
the  District  a  fiscal  plan  which,  in  its  proper  operation  as  directed, 
would  leave  the  District  without  the  ability  to  pay. 

And  from  another  viewpoint,  if  interest  on  these  bonds  was  not  to 
be  included  in  the  expenses  to  be  estimated  for  and  approved  and 
paid  on  the  half-and-half  plan,  as  provided  in  the  act  of  1878,  and 
no  power  was  conferred  on  the  District  to  levy  other  taxes  than  those 
necessary  to  raise  50  per  cent  of  those  estimated  and  approved  ex- 
penses, what  had  already  become  of  the ''  faith  of  the  United  States  " 
pledged  in  section  7  of  the  act  of  1874?    "  By  proper  proportional 
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appropriations  "  has  become  as  "  sounding  brass  and  a  tinkling  cym- 
bal," and  the  "  causing  to  be  levied  upon  the  property  within  said 
District  such  taxes  as  will  do  so  "  pledge  is  open  to  the  suspicion 
that  the  injection  of  the  ''  do  so  "  therein  was  but  the  gilding  calcu- 
lated to  induce  the  District's  creditors  to  invest  in  a  gold  brick. 

But  how  simple  to  get  away  from  all  of  this  and  keep  the  pledged 
faith  by  concluding,  in  line  with  the  actual  practice  of  many  years, 
since  the  passage  of  the  organic  act,  that  it  was  the  intention  that 
interest  on  the  funded  debt,  these  bonds  included,  was  to  be  included 
in  the  estimated  and  approved  expenses  of  the  government  of  the 
District  of  Columbia  ^and  appropriated  for  on  the  half-and-half 
basis.  How  else  can  be  kept  the  pledged  faith  that  the  United  States 
will  provide  the  revenues  to  pay  the  interest  on  these  bonds  "by 
proper  proportional  appropriations"  and  "by  causing  to  be  levied 
upon  the  property  within  said  District  such  taxes  as  will  do  so."  In- 
cidentally, it  may  be  said  that  if  the  potential  words  "  do  so  "  are  to 
be  considered  as  operative  as  to  all  the  necessary  revenues,  then  the 
first  part  of  the  pledge,  preceding  the  very  significant  conjunction 
"  and,"  must  be  regarded  as  of  no  effect  whatever,  a  conjunction  join- 
ing two  parts  of  a  thing,  one  part  of  which,  on  the  basis  of  100  as  a 
whole,  is  to  be  counted  as  0  and  the  other  part  as  100. 

That  I  may  not  seem  to  have  overlooked  it,  I  note  the  provision  in 
tJie  last  sentence  of  section  4  of  the  organic  act,  as  follows : 

"Hereafter  the  Secretary  of  the  Treasury  shall  pay  the  interest 
on  the  three-sixty-five  bonds  of  the  District  of  Columbia  issued  in 

Eursuance  of  the  act  of  Congress  approved  June  twentieth,  eiehteen 
undred  and  seventy-four,  when  the  same  shall  become  due  and  pay- 
able ;  and  all  amounts  so  paid  shall  be  credited  as  a  part  of  the  ap- 
propriation for  the  vear  by  the  United  States  towani  the  expenses 
of  the  District  of  Columbia,  as  hereinbefore  provided." 

This  provision  is  entirely  consistent  with  the  theory  advanced; 
consistent,  in  fact,  with  either  theory.  As  applied  to  the  theory  that 
this  interest  is  to  be  included  in  the  sum  for  which  half-and-half 
appropriations  are  to  be  made,  it  means  simply  that  the  Secretary  of 
the  Treasury  shall  pay  this  interest  when  due,  thus  guaranteeing  its 
prompt  payment,  and  that  when  the  amount  of  approved  expenses, 
interest  included^  has  been  determined  and  the  United  States'  one- 
half  appropriated,  the  amoimt  paid  on  account  of  interest  is  to  be 
deducted  from  ("  credited  as  a  part  of  ")  the  United  States'  one-half, 
leaving  the  remainder  of  that  one-half  and  the  whole  of  the  District's 
one-half  exactly  sufficient  to  meet  all  of  the  other  approved  expendi- 
tures, the  United  States,  as  a  result,  contributing  to  the  other  expend- 
itures the  amount  of  the  interest  paid  less  than  the  District  con- 
tributes. If  this  last  statement  were  to  be  taken  literally^  it  would 
mean  that  the  United  States  had  assumed  to  pay  all  the  interest  and 
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the  District  none,  in  return  for  which  the  District  paid  all  of  an  equal 
amount  of  other  expenses  and  the  United  States  none ;  but  in  effect 
it  simply  provides  for  the  advancing  of  money  by  the  United  States 
to  meet  interest,  one  installment  of  which  is  due  at  a  time  when  Dis- 
trict revenues  for  the  year  are  probably  not  yet  available,  makes  cer- 
tain the  payment  of  the  interest  when  due,  and  results,  on  an  adjust- 
ment of  accounts,  in  the  payment  by  each  party  of  one-half  of  the 
whole  amount,  interest  included. 

Another  theory  is  contended  for  in  connection  with  the  provision. 

It  is  urged  that  in  section  3,  providing  for  the  half-and-half  plan, 
on  page  104  (20  Stat),  is  set  out  specifically  the  items  of  expenditures 
to  be  included  in  the  half-and-half  provision,  with  no  ment  ion  therein 
of  the  3.65  bonds  or  of  interest  or  sinking  fund,  and  that  on  the  op- 
posite page,  in  another  section,  is  found  the  provision  quoted  requir- 
ing the  Secretary  of  the  Treasury  to  pay  the  interest  on  these  bonds, 
the  amount  paid  to  be  credited,  eta,  and  it  is  argued  that  this  is  an 
independent  provision  the  operation  of  which  requires  the  payment 
of  this  interest  out  of  and  to  be  credited  as  a  part  of  the  appropria- 
tion by  the  United  States  toward  the  expenses  of  the  District. 

There  can  be  no  force  to  the  argument  except  such  as  is  dependent 
on  the  conclusion  that  the  failure  to  specifically  mention  interest  in 
section  3  and  the  inclusion  of  the  provision  in  section  4  necessarily 
implies  that  interest  was  not  to  be  included  in  the  "  expenses  "  appro- 
priated for  on  the  half-and-half  plan,  but  was  to  be  paid  out  of  a 
half  appropriated  to  meet  approved  estimates  which  did  not  include 
interest 

What  has  been  said  already  applies  to  the  proposition,  but  over- 
look the  fact  that  interest  was  included  in  the  estimates  made  under 
this  act  and  approved  and  consider  the  result  of  the  theory. 

Assume,  for  illustration,  that  approved  estimates  for  the  first  fiscai 
year  under  the  operation  of  this  act  were  five  million  dollars,  interest 
not  included,  two  and  a  half  million  for  each  contributing  party. 
These  approved  estimates,  divided  by  two,  were  the  basis  of  the 
authority  to  levy  taxes,  and  the  only  authority.  Assume  that  interest 
to  be  paid  during  the  year  amounted  to  a  half  million  dollars.  De- 
duct it  from  the  contribution  of  the  United  States  and  pay  interest 
with  it  and  it  must  necessarily  follow  that  there  is  but  four  and  a 
half  millions  of  revenues  provided  to  meet  five  million  of  approved 
expenses,  interest  not  included.  If  that  situation  results,  has  the 
United  States  contributed  its  50  per  cent  toward  the  payment  of 
the  approved  expenses,  interest  not  included?  It  has  diverted  half 
a  million  of  that  which  it  contributed  as  its  one-half  of  approved  ex- 
penditures to  a  purpose  which  it  is  contended  is  not  one  of  the  pur- 
poses included  in  the  contribution ;  applied  it,  according  to  that  the- 
ory, to  an  unauthorised  purpose  and  crated  a  half  million  shortage 
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in  revenues  available  for  approved  expenditures.  To  meet  the  situa- 
tion necessarily  resulting,  how  is  the  half  million  to  be  supplied? 

The  theory  of  the  transaction  on  that  basis  must  be  that  the  half 
million  thus  applied  to  interest  is  so  applied  by  the  United  States 
pursuant  to  its  pledge  to  the  bondholders  to  see  that  this  interest  is 
paid  out  of  the  revenues  of  the  District  derived  from  taxation  and  that 
though  primarily  paid  as  directed  the  result  must  be  in  effect  pay- 
ment by  the  District  And  so  it  would  be  if  the  District  had  the 
means  to  and  did  supply  the  half  imllion  resultant  deficiency. 

But  there  is  still  another  view  of  the  transaction,  a  sort  of  side 
light  on  the  situation.  If  the  estimated  expenditures  contemplated 
by  section  3,  on  which  the  half-and-half  appropriations  were  predi- 
cated, were  not  to  and  did  not  include  interest,  and. the  only  power 
conferred  on  the  District  to  levy  taxes  was  to  levy  taxes  to  the  extent 
of  50  per  cent  of  those  expenditures  approved,  what  has  become  of  the 
pledged  faith  that  the  United  States  would  provide  the  revenue 
necessary  to  pay  this  interest  by  (contended  for  construction)  "  caus- 
ing to  be  levied  upon  the  property  within  the  District  such  taxes  as 
will  do  so ''?  It  has  not  done  as  it  promised,  but,  according  to  this 
theory,  has  failed  in  its  pledged  duty  and  taken  money  appropriated, 
theoretically,  for  other  purposes  and  misapplied  it  and  left  the  Dis- 
trict without  the  power  to  make  it  good  if  it  wanted  to. 

The  necessities  of  the  case  as  the  outgrowth  of  this  theory  can  not 
make  law  to  meet  them,  but  the  fact  that  one  construction  creates  an 
impossible  and  impracticable  condition  while  another  results  in  the 
accomplishment  of  declared  intentions  furnishes  the  basis  for  the 
application  of  an  established  rule  of  construction,  and  it  is  statutory 
construction  with  which  we  have  to  do. 

But  there  are  still  other  considerations  applicable  in  the  construc- 
tion of  the  clause  quoted. 

It  is  in  no  sense  an  appropriation;  neither  does  it  in  any  way 
attempt  to  legislate  or  determine  as  to  liability  for  interest  Its 
plain  purpose  is  to  provide  the  method  of  payment,  to  the  end,  as 
already  suggested,  that  payment  may  certainly  be  made  and  at  the 
place  already  designated,  and  particularly  that  payment  may  be  made 
when  due,  an  always  possible  condition  with  the  United  States,  but 
not  so  with  the  District  when  time  of  payment  of  taxes  is  considered. 
But  finally  in  this  suggestion  a  consideration  of  importance  in  de- 
termining why  this  clause  was  inserted  as  it  was  and  where  it  was,  a 
consideration  not  apparent  from  the  clause  itself  and  involving  the 
rules  of  construction  in  the  light  of  the  context. 

Section  4,  containing  this  clause,  after  some  provisions  with  refer- 
ence to  the  time  of  payment  of  taxes,  provides  for  the  payment  into 
the  Treasury  of  the  United  States  of  all  taxes  collected,  and  then, 
treating  of  disbursements,  provides  that  these  taxes,  '^  as  well  as  the 
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appropriations  to  be  made  by  Congress  as  aforesaid,"  shall  be  dis- 
bursed on  vouchers  audited  and  approved  by  the  auditor  of  the  Dis- 
trict and  certified  by  the  Commissioners,  and  this  provision  in  this 
section  as  to  the  method  of  disbursing  all  these  revenues,  taxes  and 
appropriations  by  Congress  as  aforesaid  combined,  is  the  strongest 
apparent  reason  for  the  appearance  of  the  provision  in  question  in 
this  same  section,  and  its  object  was  to  take  the  payment  of  interest 
on  these  bonds  out  of  the  provision  for  disbursement  on  vouchers  as 
above  provided  and  empower  the  Secretary  of  the  Treasury  to  make 
these  interest  payments  without  vouchers  when  due  and  for  the  cer- 
tain accomplishment  of  the  objects  above  stated. 

Many  appropriations  for  interest  on  these  bonds  were  made  after 
this  time,  involving  in  each  case  some  declaration,  in  usual  form  or 
otherwise,  on  the  subject  by  Congress,  but  the  controlling  legislation 
on  the  subject  is  that  had  previous  to  and  including  the  organic  act 
of  1878,  and  mere  declarations  or  expressions  of  opinion  thereafter 
could  not  serve  to  alter  or  impair  the  obligations  already  assumed. 
In  so  far  as  subsequent  declarations  of  or  acts  done  by  Congress  are 
of  any  value  as  determining  the  situation,  they  very  generally  serve 
as  a  recognition  by  Congress  of  the  obligations  on  the  part  of  the 
United  States  to  contribute  its  proportion  toward  the  payment  of 
this  interest  and  in  many  instances  expressly  recognize  the  interest  on 
these  bonds  as  a  part  of  "  the  expenses  "  of  the  District. 

It  will  be  observed  that  the  question  has  been  treated  thus  far  with 
reference  to  interest  alone  and  that  sinking  fund  for  the  payment  of 
the  principal  of  the  bonds  has  not  been  considered.  This  course  has 
been  taken  thus  far  not  because  the  question  of  the  payment  of  the 
bonds  has  escaped  attention,  but  because  some  things  bearing  on  the 
question  in  hand  have  been  said  in  legislation  about  interest  which 
have  not  been  said  about  sinking  fund  or  payment  of  principal. 

The  pledge  of  the  United  States  with  reference  to  these  bonds  in 
section  7  of  the  act  of  1874  was  to  provide  the  revenues  by  the  methods 
stated,  to  pay  the  interest  "  and  create  a  sinking  fund  for  the  pay- 
ment of  the  principal  thereof  at  maturity ^^'^  a  pledge  which  provided 
as  fully  for  the  creation  of  a  sinking  fund  as  for  the  payment  of  in- 
terest and  by  the  same  methods,  supported  by  the  same  pledged  faith. 

Section  5,  referred  to  above  as  containing  the  provision  to  which 
reference  is  made  in  the  use  of  the  words  "  as  contemplated  in  this 
act,"  makes  no  specific  reference  to  sinking  fund  or  payment  of  prin- 
cipal of  these  or  any  other  bonds. 

There  was  no  provision  in  the  organic  act  of  June  11,  1878,  refer- 
ring, in  terms,  to  a  sinking  fund  for  the  payment  of  the  principal 
of  these  bonds.  All  that  is  said  above,  however,  with  reference  to  the 
nonability  of  the  District  to  pay  the  interest  on  these  bonds  under 
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the  provisions  of  this  act,  if  not  included  in  the  approved  estimates, 
applies  with  equal  force  to  the  payment  of  the  principal. 

The  only  declaration  in  the  interim  between  these  acts  as  to  the 
principal  of  these  bonds  on  the  part  of  anyone  having  directly  to  do 
with  legislation,  is  the  very  clear  and  forcible  declaration  of  Presi- 
dent Grant,  quoted  above,  with  reference  to  the  contemplated  appor- 
tionment of  "  principal  and  interest  of  the  3.66  bonds,''  and  his  state- 
ment that  "  in  computing  with  precision  the  bonded  debt  of  the  Dis- 
trict the  aggregate  sums  stated  above  *  *  *  should  be  reduced 
to  the  extent  of  the  amount  to  be  apportioned  to  the  United  States 
Government,"  the  "  aggregate  sums  "  mentioned  being  aggregate  of 
principal. 

The  sundry  civil  bill  of  June  20,  1878,  nine  days  after  the  passage 
of  the  organic  act,  appropriating  for  t?ie  fiscal  year  ending  June  SO^ 
1879^  appropriates  $1 ,250*000,  on  the  basis  of  estimates  made  before 
the  passage  of  the  organic  act,  not  in  full  of  but  ^^  to  be  credited  to 
the  United  States  on  its  proportion  of  the  expenses  of  the  District 
of  Columbia  for  the  fiscal  year  ending  June  30,  1879,"  "  under  the 
act  approved  June  11,  1878,"  and  authorized  the  Secretary  of  the 
Treasury  to  advance  from  this  sum  to  the  Commissioners  of  the  Dis- 
trict, from  time  to  time,  such  sums  as  "  may  be  necessary  to  carry  on 
the  government  of  said  District,  including  ojccruing  interest  on  the 
bonds  of  the  District.^^  This  appropriation  was  augmented  for  that 
year  by  $466,633.23  carried  in  a  deficiency  bill  of  March  3, 1879,  with 
declarations  in  connection  therewith  not  so  material  as  the  datCj 
except  that  the  aggregate  of  the  two  amounts  is  said  to  be  60  per  cent 
of  the  expenses  of  the  government  of  the  District  of  Columbia  for  the 
fiscal  year.  There  was  nothing  in  either  of  these  acts  providing  one- 
half  of  the  necessary  revenues  for  the  fiscal  year  1879  about  a  sinking 
fund,  but  there  was  contemporaneous  and,  to  an  extent,  coordinate 
legislation  on  the  subject. 

The  first  direct  declaration  of  Congress  on  the  question  of  a  sink- 
ing fund  to  meet  the  principal  of  these  bonds,  after  the  pledging 
clause  of  the  act  of  1874,  is  found  in  the  sundry  civil  act  of  March  5, 
1879  (20  Stat,  377, 403-410) .  This  act  precedes  in  the  publication  the 
deficiency  act  of  the  same  date  referred  to,  but  they  seem  to  have  been 
approved  on  the  same  day,  and  which  was  first  approved  is  not 
very  material.  Which  received  the  attention  of  Congress  first 
might  be. 

It  is  noticeable  that  preceding  the  clause  in  the  nature  of  perma- 
nent legislation  as  to  a  sinking  fund,  the  sundry  civil  act  appro- 
priates $1,632,098.78  for  the  purpose  of  paying  '^one-half  of  the 
estimated  expenses  of  the  govermnent  of  the  District  of  Columbia 
for  the  fiscal  year  ending  June  30,  1880,    *    *    *    namely i'^    ♦    ♦    » 
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"  For  the  interest  and  sinking  fund  on  the  funded  debt "  ♦  ♦  *. 
The  meaning  of  "  namely  "  is  well  understood,  and  no  doubt  brings 
mterest  and  sinking  fund  within  the  scope  of  "  estimated  expenses." 

My  attention  is  directed  to  the  assumed  fact,  said  to  be  significant, 
that  in  all  the  enumerations  in  this  act  (following  '^  namely  ")  to  be 
paid  from  the  amoimt  appropriated,  although  covering  seven  pages, 
there  is  no  mention  of  interest  on  the  3.65  bonds  or  of  the  bonds 
themselves  in  any  way.  I  don't  know  whether  the  clause  on  page  410 
designating  $1,155,583.55  of  the  sum  appropriated  for  ^^  interest  and 
sinking  fund  on  the  funded  debt "  was  overlooked  or  whether  it  was 
assumed  that  the  3.65  bonds  were  not  a  part  of  the  funded  debt  re- 
ferred to.  They  were  in  fact  a  part  of  the  funded  debt  then  as  well 
as  now. 

In  view  of  the  relation  between  this  provision  of  this  act  and  the 
provision  next  for  consideration  a  glance  at  some  figures  and  a  deter- 
minaticHi  of  what  was  included  in  the  $1,155,583.55  will  be  profitable. 

This  appropriation,  we  must  keep  in  mind,  was  for  the  fiscal  year 
1880. 

The  Treasurer's  estimates  for  interest  and  sinking  fund  for  the 
fiscal  year  ending  June  30, 1880,  were  exactly  $1,155,583.55. 

Included  in  the  schedule  of  "  loans  "  was  the  3.65  bonds,  and  in  this 
estimate,  as  shown  by  the  official  reports,  was  $501,628.62  for  interest 
on  $13,743,250  of  3.  65  bonds. 

Included  also  was  $172,269.43,  which  was  the  "  amount  estimated 
for  a  sinking  fund  which  would  yield  4  per  cent  and  redeem  the 
above  loans  at  maturity  of  the  3.65  loan." 

This  certainly  does  include  both  interest  and  sinking  fund  for  the 
3.65  bonds  in  this  appropriation  for  "  interest  and  sinking  fund  "  for 
the  fiscal  year  1880. 

But  more  light  is  thrown  on  the  situation  by  a  statement  of  the 
Treasurer  imder  date  of  November  14,  1879,  in  submitting  his  esti- 
mates for  interest  and  sinking  fund  for  the  fiscal  year  ending  June 
30,1881.    He  says: 

"  The  total  amount  asked  for  is  $1,088,352.75 ;  the  appropriation 
for  the  current  fiscal  year  is  $1,155,583.55 ;  the  difference  is  $67,230.80; 
which  arises  from  deducting  the  amount  estimated  for  the  three-sixty- 
five  sinking  funds  for  the  fiscal  year  1881,  under  the  permanent 
annual  appropriation  made  therefor  by  the  act  of  March  3,  1879  (20 
Stat,  410),  and  adding  the  amount  required  for  the  sinking  fund 
and  interest  upon  the  water  bonds  of  the  District,  $44,610." 

This  statement  shows  conclusively  that  in  the  appropriation  made 
by  the  act  of  March  3,  1879,  for  "  interest  and  sinking  fund  on  the 
funded  debt"  for  the  fiscal  year  1880  was  not  only  included  the 
interest  item  set  out  above  for  the  3.65  honds^  but  that  in  the  item  of 
$172^69.43  for  sinking  fund  was  included  $111,840.80  for  sinking 
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fund  for  these  same  3£6  bonds.  The  estimates  for  the  fiscal  year 
1881  indicated  that  after  1880  interest  only  on  the  3.65  bonds  would  be 
included  in  the  general  annual  estimates  for  "  interest  and  sinking 
fund  on  the  funded  debt"  and  that  the  permanent  appropriation 
referred  to  would  furnish  the  sinking  fund  for  the  redemption  of 
these  bonds. 

Of  interest  in  this  connection  is  the  fact  that  the  amount  appro- 
priated by  Congress  in  this  act  ($1,632,098.78)  "  for  the  purpose  of 
paying  one-half  of  the  estimated  expenses  of  the  government  of  the 
District  of  Columbia  "  is  slightly  in  excess  of  one-half  of  total  ex- 
penditures authorized  by  the  act  "  interest  and  sinking  fund  "  in- 
cluded  in  that  total  and  not  excluded. 

In  discussing  these  provisions  of  this  act  I  am  mindful  of  the  fact 
that  I  am  discussing  an  annual  appropriation  act  which,  so  far  as 
appropriations  of  that  character  go,  makes  law  only  for  that  year 
and  a^  applicable  to  them;  but  it  happens  in  this  case  that  this  act 
has  more  bearing  than  usual  on  other  acts  and  on  permanent  legis- 
lation and  that  the  permanent  sinking-fund  legislation  as  to  the 
8.65  bonds  is  f oimd  in  this  act  and  immediately  following  the  annual 
provision  just  under  discussion. 

Both  of  these  provisions  being  found  in  section  3,  which  is  devoted 
to  appropriations  for  the  District  of  Columbia,  I  quote  the  material 
parts : 

"  Sec.  3.  That  the  sum  of  one  million  six  hundred  and  thirty-two 
thousand  ninety-eight  dollars  and  seventy-eight  cents  be,  and  is 
hereby,  appropriated  for  the  purpose  of  paying  one-half  of  the  esti- 
mated expenses  of  the  government  of  the  District  of  Columbia  for 
the  fiscal  year  ending  June  thirtieth,  eighteen  hundred  and  eighty, 
namely : 

*  4>  4>  *  *  4t  4t 

"For  the  interest  and  sinking  fund  on  the  funded  debt,  one  million 
one  hundred  and  fifty-five  thousand  five  hundred  and  eighty-three 
dollars  and  fifty-five  cents. 

"And  there  is  hereby  appropriated,  out  of  the  proportional  sum 
which  the  United  States  may  contribute  toward  the  expenses  of  the 
District  of  Columbia  in  pursuance  of  the  act  of  Congress  approved 
June  eleventh,  eighteen  hundred  and  seventy-eight,  for  the  fiscal 
year  ending  June  thirtieth,  eighteen  hundred  and  seventy-nine,  and 
annually  thereafter,  such  sums  as  will,  with  the  interest  thereon  at 
the  rate  of  three  and  sixty-five  hundredths  per  centum  per  annum, 
be  sufficient  to  pay  the  prmcipal  of  the  three-sixt^-five  bonds  of  the 
District  of  Columbia  *  *  *  at  maturity;  which  said  sums  the 
Secretary  of  the  Treasury  shall  annually  invest  in  said  bonds  at  not  ex- 
ceeding the  par  value  thereof;  and  all  bonds  so  redeemed  shall  cease 
to  bear  interest,  and  shall  be  cancelled  and  destroved  in  the  same  man- 
ner that  United  States  bonds  are  cancelled  and  destroyed.    ♦    ♦     ♦ '' 

This  provision  in  this  act  has  a  peculiar  feature  about  it  which 
seems  to  have  escaped  attention  and  some  attendant  conditions  which 
serve  to  associate  it  with  other  legislation. 
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My  attention  is  called  to  the  fact  that  it  appropriates  for  sinking 
fund  "out  of  the  proportional  sum  which  the  United  States  may 
contribute  toward  the  expenses  of  the  District  of  Columbia  ";  but  it 
is  the  proportional  sum  which  it  may  contribute,  not  as  an  annual 
gift  to  be  determined  by  the  generosity  of  the  moment,  but  "  in  pur- 
suance of  the  act  of  Congress  approved  June  11, 1878." 

It  is  apparent,  again,  that  the  United  States  could  not  appropriate 
for  sinking  fund  out  of  the  proportional  sum  contributed  for  ex- 
penses of  the  District,  excluding  from  expenses  interest  and  sinking 
fund,  and  still  contribute  to  those  expenses,  interest  and  sinking  fund 
not  included, "  pursuant  to  the  act  of  June  11, 1878." 

But  with  interest  and  sinking  fund  included  in  the  approved  esti- 
mates on  which  the  appropriation  was  based,  as  was  the  case  in  this 
very  act,  it  could  do  just  as  it  did  and  keep  its  obligation.  What  is 
said  as  to  the  clause  in  the  act  of  1878  about  payment  of  interest  by 
the  Secretary  of  the  Treasury  is  applicable  here  also,  and  the  same 
reasons  apply  with  practically  the  same  force. 

But  a  peculiarity  about  the  situation  is  this:  This  is  an  appropria- 
tion act  making  appropriations  for  the  year  1880.  Appropriations 
had  been  made  for  the  year  1879  by  the  act  of  June  20,  1878.  But 
this  act  approved  March  3,  1879,  appropriating  for  1880  makes  this 
sinking-fund  appropriation  for  the  fiscal  year  1879,  and  annually 
thereafter.  Appropriation,  at  that  time,  for  1879,  out  of  the  pro- 
portional sum  which  the  United  States  may  contribute,  implying  the 
future,  would,  in  ordinary  course,  be  difficult  of  realization,  but  this 
provision  finds  its  solution  in  the  deficiency  bill  approved  on  the 
same  day. 

In  the  act  of  June  20,  1878,  providing  for  the  fiscal  year  1879,  the 
first  year  under  the  organic  act  and  the  half-and-half  plan,  Con- 
gress had  made  an  appropriation  "  to  be  credited  on  its  proportion 
of  the  expenses  of  the  District  of  Columbia  "  and  had  provided  for 
advancements  out  of  it  to  pay  interest.  By  the  deficiency  bill  of 
March  3,  1879,  Congress  appropriated  an  additional  sum,  which,  to- 
gether with  its  first  appropriation  "  for  the  general  expenses  of  the 
District  of  Columbia  "  made  up  the  United  States'  "  fifty  per  centum 
of  the  expenses  of  the  government  of  the  District  of  Columbia,"  and 
by  the  permanent  legislation  in  the  act  approved  of  the  same  date 
set  apart  the  necessary  sum  out  of  that  contribution  for  sinking  fund. 
The  fact  that  this  was  accomplished  through  a  deficiency  bill  is  fairly 
conclusive  of  the  mathematics  applied,  without  repetition,  and  the 
construction  put  on  the  provision  at  the  time  of  its  enactment. 

With  the  fiscal  year  first  following  the  enactment  of  the  organic 
act  the  sinking  fund  began.    The  legislation  establishing  it  and  co- 
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ordinate  legislation  recognized  it  as  a  half-and-half  proposition,  and 
permanent  legislation  preceding  required  that  it  be  so. 

Congress,  in  the  act  of  January  31, 1881  (21  Stat,  322) ,  provided 
for  a  deficiency  in  the  appropriation  for  interest  on  the  3.65  bonds 
and  specifically  made  it  on  the  half-and-half  plan,  and  in  the  act  of 
March  3,  1881  (id.,  458,  466) ,  gave  some  authority  for  the  purchase 
of  any  of  the  funded  indebtedness  of  the  District  for  **  the  sinking 
fund  authorized  to  he  created  for  the  redemption  and  payment  of  the 
indebtedness  of  said  District  of  Columbia,^^ 

This  is  a  direct  recognition  of  the  creation  of  the  sinking  fund  and 
its  purposes,  but  in  fact  the  permanent  legislation  quoted  from  the 
act  of  March  3,  1879,  is  the  sinking-fund  law  then  and  ever  since  in 
force.  Appropriations  have  uniformly  been  made  since  that  time  on 
the  half-and-half  basis  under  the  heading  '^  interest  and  sinking 
fund,"  for  "  interest  and  sinking  fund  on  the  funded  debf 

I  do  not  conclude  that  because  Congress  has  for  years  appropriated 
one-half  of  interest  and  sinking  fund  out  of  the  funds  of  the  United 
States  that  it  has  thereby  created  a  legal  liability  to  do  so.  If  the 
obligation  to  do  so  did  not  exist,  then  contributions,  either  from  mo- 
tives of  generosity  or  through  mistaken  conception  of  liability,  would 
not  create  the  liability,  but  the  principle  is  established  that  when  the 
conduct  of  the  parties  through  a  period  of  years  is  in  line  with  a  rea- 
sonable construction  of  their  mutual  obligations  such  conduct  will  go 
far  to  establish  as  proper  that  construction.  Not  so  if  the  conduct 
of  the  parties  is  antagonistic  to  every  tenable  construction  of  a  con- 
tract specific  in  its  terms,  but  if,  as  in  this  case,  the  conduct  of  the 
parties,  not  otherwise  explained,  is  in  accordance  with  the  best-sup- 
ported and  most  plausible  construction  of  the  contract  obligations  it 
will  tend  strongly  to  establish  that  construction  and  eliminate  any 
other.  The  rule  in  some  respects  goes  further  than  stated,  but  as 
stated  it  is  sufficient  for  the  purpose. 

It  remains  for  us  upon  the  premises  thus,  as  I  believe,  satisfactorily 
established  to  predicate  proper  conclusions. 

1.  The  indebtedness  represented  by  the  3.66  bonds  was  indebtedness 
of  the  District  of  Columbia  and  not  in  any  part  the  indebtedness  of 
the  United  States,  and  the  bonds  are  the  bonds  of  the  District  of 
Columbia. 

2.  To  restore  the  credit  of  the  District  of  Columbia,  make  acceptable 
to  creditors  of  the  District  the  3.65  bonds  by  a  guaranty  of  payment, 
and  assume  the  to  be  determined  equitable  proportion  to  be  con- 
tributed by  the  United  States  toward  the  expenses  of  the  District, 
the  United  States  covenanted  with  the  holders  of  these  bonds  that 
it  would  provide,  by  taxation  on  the  property  within  the  District,  a 
portion  of  the  revenues  necessary  to  pay  the  interest  on  and  principal 
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of  these  bonds,  and  that  it  would  provide  the  other  portion,  to  be  de- 
termined, by  appropriation  out  of  the  revenues  of  the  United  States. 

3.  By  the  organic  act  of  June  11,  1878,  the  portion  to  be  provided 
by  taxation  on  the  property  and  privileges  in  the  District  was  de- 
clared to  be  50  per  cent  and  the  portion  to  be  appropriated  out  of 
the  funds  of  the  United  States  50  per  cent,  and  that  has  ever  since 
remained  and  now  is  the  law. 

4.  The  liability  of  the  United  States  to  the  holders  of  the  3.65 
bonds  is  therefore  that  of  a  guarantor  that  one  half  of  the  principal 
and  interest  of  these  bonds  will  be  paid  out  of  the  revenues  of  the 
District  derived  from  taxation  on  the  property  and  privileges  in  the 
District,  and  that  of  a  promisor  that  it  will  provide  for  the  pay- 
ment of  the  other  half  by  appropriations  out  of  the  Treasury  of  the 
United  States. 

In  the  light  of  what  has  been  said  in  the  discussion  of  the  question 
and  the  conclusions  reached,  it  might  be  assumed  that  there  was  no 
occasion  for  any  separate  reference  to  the  resultant  fiscal  relations 
between  the  United  States  and  the  District  of  Columbia,  but  the  pro- 
vision in  the  District  bill  of  March  4,  1913,  which  has  precipitated 
this  question,  contemplates  not  only  that  the  appropriation  made  shall 
be  paid  in  accordance  with  the  acts  of  Congress  in  relation  thereto, 
but  that  it  shall  be  so  "  accounted  for,"  opening  the  way  apparently 
for  the  assumption  that  when  paid  in  accordance  with  the  liabilities 
to  the  holders  of  the  bonds  there  may  yet  remain  an  accounting 
question  as  between  the  United  States  and  the  District  to  be  deter- 
mined on  the  basis  of  liabilities  as  between  them  as  distinguished 
from  the  liability  to  the  bondholders. 

In  other  words,  if,  though  the  United  States  was  liable  to  the  bond- 
holders, that  liability  was,  as  between  the  United  States  and  the 
District  and  as  to  the  whole  debty  merely  the  liability  of  a  guarantor, 
then,  as  between  them,  the  United  States  and  the  District,  there 
would  be  occasion  for  an  accounting  as  to  the  half  paid  out  of  the 
Treasury  of  the  United  States,  a  charge  against  the  District  in  favor 
of  the  United  States,  or,  to  put  it  otherwise,  a  credit  of  the  whole 
amount  paid  for  interest  and  sinking  fund  on  the  whole  of  the  appro- 
priation made  by  the  United  States  toward  the  expenses  of  the 
District. 

Much  that  has  been  said  already  indicates  the  conclusion  that  must 
be  reached  on  this  question,  and  I  feel  sure  the  application  can  be 
made  without  the  necessity  of  repetition. 

In  the  conclusion  above,  numbered  4,  I  have  used  the  word 
"  promisor  "  as  applicable  to  the  United  States  in  its  relation  to  the 
one-half  of  this  liability  to  be  paid  out  of  its  Treasury.  If  the  word 
is  not  technically  correct  in  the  sense  used,  it  will  at  least  serve  to 
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differentiate  between  the  status  of  the  United  States  in  its  relation 
to  that  half  of  the  debt  and  its  relation  to  the  other  half  character- 
ized as  that  of  a  guarantor,  a  difference  between  one  who  promises 
that  he  will  do  a  thing  himself  and  one  who  undertakes  that  another 
will  do  it. 

As  to  one-half  of  this  debt,  the  United  States  undertook  with  the 
bondholders,  in  effect,  that  the  District  would  pay  it  out  of  its 
revenues  from  taxation,  and  as  to  the  other  half  it  promised  the 
bondholders  that  it  would  appropriate  it  out  of  the  Treasury.  The 
original  pledging  clause  did  not  make  certain  these  proportions. 
They  might  ultimately  be  seven-eighths  out  of  District  revenues  and 
one-eighth  out  of  the  revenues  of  the  United  States.  So  far  as  the 
bondholders  were  concerned,  it  was  the  pledge  of  the  United  States  to 
provide  the  necessary  revenues  which  was  effective,  and  so  far  as 
they  were  concerned,  an  undertaking  on  the  part  of  the  United  States 
that  it  would  provide  all  the  funds  necessary  out  of  District  reve- 
nues derived  from  taxation  would  have  been  equally  effective.  In 
other  words,  the  United  States  as  guarantor,  in  terms,  for  the  pay- 
ment of  all  of  this  debt  would  have  been  just  as  acceptable  to  the 
bondholders  as  the  United  States  as  guarantor  of  an  imascertained 
part  and  as  a  promisor  to  pay  of  the  other  part  If,  then,  that 
was  all  the  United  States  was  to  be  as  to  all  the  debt,  either  to  the 
bondholders  or  as  between  it  and  the  District,  why  might  it  not  as 
easily  and  effectively  have  been  so  stated  ? 

Great  governments  in  the  transaction  of  their  business  and  in  the 
fixing  of  their  liabilities  must  not  be  less  circumspect  than  an  indi- 
vidual. Because  the  transaction  involved  governments  furnished  no 
good  reason  why  the  contract  should  in  terms  purport  one  thing  to 
be  modified  in  parol  or  to  be  otherwise  construed  on  the  motion  of 
one  of  the  obligated  parties. 

The  United  States  undoubtedly  assumed,  so  far  as  the  bondholders 
were  concerned,  that  it  would  pay  one-half  of  this  debt.  In  entering 
into  this  contract  with  the  bondholders — ^a  contract  by  which  it 
divided  liabilities  with  the  District — it  provided  no  condition  upon 
its  liability  or  indemnity  or  subrogation  in  its  favor. 

In  its  direction  to  the  District  to  issue  these  bonds  it  agreed  that 
it  would  contribute  to  their  payment.  In  its  after  determination  of 
the  amount  of  its  contribution  it  fixed  it  at  one-half.  It  did  this  by 
legislation,  of  course;  declarations  in  public  enactment  by  its  duly 
constituted  legislative  authority,  approved  by  its  Chief  Executive. 
By  what  process  of  reasoning  can  it  be  said  that  these  declarations 
published  to  the  world  as  fixing  the  status  of  the  United  States  with 
reference  to  these  bonds  meant  one  thing  to  one  party  affected  thereby 
and,  without  differentiation  or  condition  therein,  an  entirely  differ- 
ent thing  to  another? 
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When  the  United  States  thus  directed  the  issuance  of  these  bonds, 
and  as  a  part  of  that  direction  took  on  itself  a  part  of  the  obligation 
which  it  afterwards  defined,  as  then  contemplated  that  it  shoidd  do, 
it  not  only  entered  into  an  obligation  to  those  who  should  become 
holders  of  those  bonds,  but  it  at  the  same  time  entered  into  a  com- 
pact with  the  District  that  it  would  pay  a  portion  thereof,  and  after- 
wards determined  that  portion  to  be  one-half.  It  can  not  be  mate- 
rial that  its  determination  of  the  question  as  to  sinking  fund  came 
after  the  determination  of  the  question  as  to  interest,  neither  can  the 
obligation  assumed  be  now  held  as  nonexistent  because  in  the  first 
instance  the  debt  was  the  debt  of  the  District.  The  competent  legis- 
lative power  might  define  the  obligations  of  the  United  States  to  the 
District  as  well  as  to  others,  might  assiune  a  part  thereof  to  the  Dis- 
trict as  well  as  to  others,  without  consideration  or  reason  therefor 
except,  perchance,  a  recognition  of  its  equitable  obligation,  and  when 
so  assumed  and  declared  by  the  law  they  remain  fixed,  so  long,  at 
least,  as  the  law  remains  without  amendment  and  unrepealed. 

I  do  not  assume  to  say  anything  as  to  the  possible  difference  be- 
tween the  relations  of  the  United  States  to  the  bondholders  and  the 
relations  of  the  United  States  to  the  District  in  connection  with  any 
possible  question  of  the  right  of  modification  by  subsequent  legislation. 
My  province  is  to  treat  them  as  I  find  them  under  existing  laws  in  so 
far  as  they  are  involved  in  this  question  arising  under  this  provision 
in  the  District  bill  for  the  current  year.  With  the  status  of  fiscal 
relations  between  the  United  States  and  the  District,  outside  of  this 
question,  I  have  no  proper  concern,  except  to  say  that  the  determina- 
tion of  this  question  is  only  conclusive  of  matters  within  its  own 
proper  scope. 

I  have  therefore  to  advise  you  that  under  the  "Act  making  appro- 
priations to  provide  for  the  expenses  of  the  government  of  the  Dis- 
trict of  Columbia  for  the  fiscal  year  ending  June  thirtieth,  nineteen 
hundred  and  fourteen,  and  for  other  purposes"  (37  Stat,  938),  pay- 
ment to  be  made  during  said  year  of  interest  on  and  sinlring  fund  for 
the  payment  of  the  funded  debt  in  question  should  be  made,  within 
the  limits  of  the  amount  appropriated  for  said  purpose,  with  moneys 
withdrawn  from  the  Treasury  of  the  United  States  by  the  Treasurer 
in  accordance  with  section  2  of  the  act  of  March  3,  1883  (22  Stat., 
470) ,  and  50  per  cent  thereof  charged  to  the  revenues  of  the  District 
of  Columbia  and  50  per  cent  thereof  charged  to  the  amount  appro- 
priated for  the  expenses  of  the  District  from  the  moneys  of  the 
United  States,  and  the  money  so  paid  should  be  accounted  for  ac- 
cordingly. 
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COMPENSATION  F0&  INJITEISS  TO  EXPIOYEES,  ISTHMIAN  CANAL. 

An  employee  engaged  in  work  in  connection  with  the  construction  of  the  Isth- 
mian Canal  who  was  injured  subsequent  to  the  Executive  order  of  Feb- 
ruary 26,  1913,  but  prior  to  the  issuance  of  the  Executive  order  of  March 
24,  1913,  is  entitled  to  compensation  under  the  first  Executive  order. 

For  basis  to  be  used  in  computing  compensation,  see  opinion. 

Comptroller  Downey  to  the  chairman,  Isthmian  Canal  Commission,  January  8, 
1914: 

I  have  received  your  letter  of  the  3d  ultimo,  requesting  a  decision, 
as  follows : 

"  I  enclose  herewith  copies  of  two  claims  filed  by  Arthur  T.  Grif- 
fin, formerly  a  foreman  at  $160  per  month  in  the  Ancon  Hospital 
laundry,  whose  arm  was  amputated  as  the  result  of  an  injury  received 
by  him  March  19,  1913,  while  he  was  repairing  the  extractor  in  the 
washroom.  I  also  attach  copy  of  the  report  of  injury  made  by  Major 
Robert  E.  Noble,  acting  assistant  chief  sanitary  oflScer,  and  copy  of 
the  memorandum  of  the  examiner  of  accounts  upon  which  oisap- 
proval  of  one  of  the  claims  was  based. 

"  On  April  5,  1913,  Mr.  Griffin  filed  a  claim  under  the  provisions 
of  the  act  of  May  30,  1908,  as  amended  by  the  act  approved  March  4, 
1911.  This  claim  was  approved  for  payment  of  compensation  at  the 
rate  Mr.  Griffin  was  receiving  at  the  time  of  his  injury  for  not  ex- 
ceeding one  year,  in  accordance  with  the  law  under  which  the  claim 
was  filed  and  the  decision  of  the  Comptroller  of  April  23, 1913.  Mr. 
Griffin  refused  to  accept  the  compensation  which  was  offered  to  him 
under  this  approval  of  his  claim,  as  he  had  filed  another  claim  under 
the  provisions  of  the  Executive  order  of  the  President,  which  was 
made  effective  March  1,  1913,  and  was  issued  by  virtue  of  the  au- 
thority contained  in  the  last  paragraph  of  sec  5  of  the  Panama 
Canal  act.  This  claim  was  disapproved  by  the  acting  chairman  of 
the  commission  on  June  4,  1913,  for  the  reason  stated  in  the  disap- 
proval, as  follows : 

" '  The  Executive  order  of  February  26,  1913,  having  been  with- 
drawn, there  is  no  authority  in  law  to  make  payment  thereunder.' 

"  The  operation  of  this  order  was  suspended  bv  the  Executive  order 
of  the  President  of  March  24,  1913,  quoted  in  the  papers  attached. 

"  Sec.  5  of  the  Executive  order  or  February  26,  1913,  relating  to 
partial  disability*  gives  the  basis  for  the  allowance  of  this  claim  if  it 
IS  or    --.'hich  should  be  allowed.    That  section  reads  as  follows: 

" '  Section  5.  Partial  disability. — If  the  injury  results  in  partial 
disability,  there  shall  be  paid  to  the  employee  a  monthly  compensa- 
tion ec^ual  to  fifty  per  cent  of  the  difference  between  his  monthly  pay 
and  his  wage-earning  capacity  per  month  after  the  beginning  or  such 
partial  disability.  This  compensation  shall  be  paid  during  such  dis- 
ability for  a  period  not  exceeding  six  years  from  the  fifth  day  of  dis- 
ability of  any  kind  resulting  from  the  injury.  After  such  period  of 
six  years,  there  shall  be  paid  to  the  employee  during  such  aisability 
a  monthly  compensation  equal  to  not  more  than  forty  per  cent  and  not 
less  than  twenty-five  per  cent  of  the  difference  between  his  monthly 
pay  and  his  wage-earning  capacity  per  month  after  such  period  of 
six  years.' 
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"  Section  14  is  also  directly  applicable  to  this  claim  if  it  should  be 
allowed.     It  reads  as  follows: 

" '  Section  14.  Commutation  of  periodical  payments. — If  the 
monthly  payments  to  the  beneficiary  are  less  than  five  dollars  per 
month,  or  if  the  beneficiary  is  not  a  citizen  of  the  United  States,  or 
is  or  is  about  to  become  a  nonresident  of  the  United  States,  or  if  the 
governor  of  the  Panama  Canal  determines  that  it  is  for  the  best  in- 
terests of  the  beneficiary,  the  liability  of  the  United  States  or  of  the 
Panama  Railroad  Company  for  compensation  to  such  beneficiary  shall 
be  discharged  by  the  payment  of  a  lump  sum  equal  to  two-thirds  of 
all  future  payments  of  compensation.  The  probability  of  the  bene- 
ficiary's death  before  the  expiration  of  the  period  during  which  he  is 
entitled  to  compensation  shall  be  determined  according  to  the  Ameri- 
can table  of  mortality.  The  probability  of  the  happening  of  any  other 
contingency  affecting  the  amount  or  duration  oi  the  compensation 
shall  be  disregarded. 

" '  Until  such  time  as  the  President,  under  the  authority  of  section 
4  of  the  act  of  August  24,  1912,  entitled  "An  act  to  provide  for  the 
opening,  maintenance,  protection,  and  operation  of  the  Panama  Canal, 
and  the  sanitation  and  government  of  the  Canal  Zone,"  shall  discon- 
tinue the  Isthmian  Canal  Commission,  compensation  shall  be  paid 
in  a  lumj)  sum  in  all  cases,  unless  the  chairman  of  the  Isthmian  Canal 
Commission  in  any  case  determines  that  payment  in  instalments  for 
any  part  or  all  of  the  period  during  which  compensation  is  payable 
is  for  the  best  interests  of  the  United  States  or  of  the  Panama  Kail- 
road  Company  or  of  the  beneficiary.' 

"  Mr.  Griffin  has  requested  reconsideration  of  his  claim,  basing  such 
request  upon  the  proposition  that  the  President  did  not  have  au- 
thority to  issue  an  order  taking  away  from  employees  injured  prior 
to  the  date  of  such  order  rights  to  compensation  which  had  accrued  in 
their  favor  under  an  order  issued  by  due  authority  of  law. 

"  Your  decision  is  respectfully  re(}uested  as  to  whether  this  claim 
may  be  approved  under  the  Executive  order  of  February  26,  1913, 
and  payment  made  from  any  of  the  appropriations  for  the  construc- 
tion of  the  Panama  Canal. 

"  If  you  decide  that  the  claim  may  be  approved  and  paid,  then 
your  decision  is  desired  upon  the  following  points: 

"  a.  How  shall  the  dinerence  between  Mr.  Griffin's  monthly  pay 
and  his  wage-earning  capacity  per  month  be  determined  under  the 
provisions  of  sec.  5  quoted  above  ? 

"b.  In  what  manner  and  on  what  basis  shall  the  periodical  pay- 
ments be  commuted  to  one  lump-sum  payment,  in  accordance  with  lie 
provisions  of  sec.  14?  If  the  claim  is  allowed  payment  will  be  made 
m  one  lump  sum. 

"  c.  What  effect,  if  any,  would  the  fact  have  upon  the  amount  of 
compensation  payable  to  Mr.  Griffin  that  he  was  employed  at  the  time 
of  tne  accident  at  a  salary  in  excess  of  that  which  would  ordinarily 
be  paid  in  similar  occupations  in  the  States,  where  Mr.  Griffin  would 
in  all  probability  have  returned  upon  completion  of  the  construction 
of  the  Panama  Canal?  In  other  words,  must  the  commission,  in  de- 
termining the  difference  between  the  employee's  monthly  pay  and  his 
wage-earning  capacity,  pay  the  difference  between  his  ordinary  wage- 
earning  capacity  and  the  high  maximum  pay  at  the  time  of  the  in- 
jury?'^ 
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Section  5  of  the  Panama  Canal  act  of  August  24,  1912  (37  Stat, 
560) ,  which  you  refer  to  as  the  authority  for  the  Executive  order  of 
February  26,  1913,  taking  effect  March  1,  1913,  so  far  as  necessary 
for  present  consideration,  is  as  follows: 

"  The  President  shall  provide  a  method  for  the  determination  and 
adjustment  of  all  claims  arising  out  of  personal  injuries  to  employees 
thereafter  occurring  while  directly  engaged  in  active  work  in  connec- 
tion with  the  construction,  maintenance,  operation,  or  sanitation  of 
the  canal,  or  of  the  Panama  Railroad,  or  of  any  auxiliary  canals, 
locks,  or  other  works  necessary  and  convenient  for  the  construction, 
maintenance,  operation,  or  sanitation  of  the  canal,  whether  such 
injuries  result  in  death  or  not,  and  prescribe  a  schedule  of  compensa- 
tion therefor,  and  may  revise  and  modify  such  method  'and  schedule 
at  any  time;  and  such  claims,  to  the  extent  thej  shall  be  allowed  on 
such  adjustment,  if  allowed  at  all,  shall-  be  paid  out  of  the  moneys 
hereafter  appropriated  for  that  purpose  or  out  of  the  funds  of  the 
Panama  Railroad  Company,  if  said  company  was  responsible  for 
said  injury,  as  the  case  may  require    *    *    *. 

Upon  your  request  for  a  decision  as  to  the  effect  of  the  Executive 
orders  of  February  26  and  March  24, 1913,  my  predecessor  held,  in  a 
decision  of  April  23, 1913,  that — 

"  The  effect  of  the  later  order  is  to  withdraw  the  former  one,  so 
that  the  laws,  rules,  and  regulations  in  force  prior  to  the  passage  of 
the  Panama  Canal  act  in  (question  shall  continue  to  apply  to  the  pay- 
ment of  these  claims  '  until  such  further  order  or  direction '  by  the 
President  under  the  provisions  of  said  Panama  Canal  act." 

Considerable  weight  was  given  to  the  fact  that  Congress  had  made 
no  appropriation  for  the  payment  of  claims,  while  it  was  provided  in 
section  5  of  the  Panama  Canal  act,  supra^  that  such  claims — 

"shall  be  paid  out  of  the  moneys  hereafter  appropriated  for  that 
purpose," 

After  that  date,  to  wit,  on  June  23, 1913,  the  sundry  civil  appropri- 
ation act  for  the  fiscal  year  ending  June  30,  1914,  was  passed  and  in 
the  appropriations  for  the  Panama  Canal  is  the  following: 

"The  foregoing  sums,  so  far  as  necessary,  shall  be  available  for 
the  operation  of  the  canal,  for  the  permanent  organization  authorized 
to  be  established  under  the  Panama  Canal  act,  for  dry  docks,  *  *  * 
for  the  payment  of  daims  arising  out  of  injuries  or  deaths  of  em- 
ployees   *    *    *." 

This  appropriation  is  available  for  payments  due  for  disabilities 
during  the  current  fiscal  year,  and  if  the  President's  order  of  Feb- 
ruary 26,  1913,  was  applicable  to  injuries  received  between  March  1 
and  24,  1913,  this  appropriation  is  also  available  for  payments  in 
lump  sums,  as  you  propose  to  make  them,  if  allowed,  in  the  claim  of 
Arthur  T.  Griffin.  Is,  then,  the  President's  order  of  February  26, 
1913,  applicable  to  Mr.  Griffin's  case?    Mr.  Griffin's  injuries  occurred 
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on  March  19,  which  was  after  the  order  was  to  take  effect,  and  before 
the  order  of  March  24,  which  suspended  the  former  order  and  di- 
rected that  laws  providing  disability  pay  in  effect  before  March  1, 
1913,  should  apply  to  injuries  received  after  that  date  until  further 
orders.  In  other  words,  it  made  or  sought  to  make  the  later  order 
retroactive  and  to  render  the  first  order  void  ab  initio. 

It  is  a  general  rule  recognized  by  the  courts  that  where  rights  have 
vested  under  a  statute  a  repeal  of  that  statute  does  not  divest  them. 
{Grey' 8  Exr.  v.  iJ/.,  55  Ala.,  387;  Taylor  v.  W.,  10  Cal.,  90;  Dixon  v. 
Z>.,  4  La.,  188;  In  re  S.,  45  N.  H.,  593.) 

It  was  said  in  Fletcher  v.  Peck  (6  Cranch,  87,  135) : 

"  When,  then,  a  law  is  in  its  nature  a  contract,  when  absolute  rijghts 
have  vested  under  that  contract,  a  repeal  of  the  law  can  not  divest 
those  rights." 

In  Pac.  MaU  S.  S.  Co.  v.  Jolife  (2  Wall.,  450)  it  was  said  by  the 
Supreme  Court: 

'^  When  a  right  has  arisen  upon  a  contract  or  a  transaction  in  the 
nature  of  a  contract  authorized  by  statute  and  has  been  so  far  per- 
fected that  nothing  remains  to  be  done  by  the  party  asserting  it,  the 
repeal  of  the  statute  does  not  effect  it,  or  an  action  for  its  enforce- 
ment." 

The  effect  of  an  Executive  order  authorized  by  statute  can  have  no 
greater  effect  upon  a  vested  right  than  a  statute. 

A  regulation  by  the  President  can  not  have  retroactive  effect. 
{United  States  v.  Davis,  132  U.  S.,  334.) 

Following  these  decisions  I  conclude  that  Mr.  Griffin's  right  to  the 
benefits  given  by  the  Executive  order  of  February  26,  1913,  vested 
before  the  suspension  of  that  order,  and  therefore  the  order  of  March 
24  could  not  divest  him  of  the  rights  vested. 

I  am  not  unmindful  of  the  fact  that  under  the  circumstances  of 
this  case  and  amid  the  difficulties  attending  the  applying  of  decisions 
somewhat  conflicting,  it  may  be  questioned  whether  there  was  in  this 
claimant,  after  injury  and  before  the  issuance  of  the  second  Executive 
order,  a  "  vested  right." 

But,  however  that  may  be,  there  was  in  the  claimant,  under  the 
law,  assuming  the  injury  was  neither  intentional  on  his  part  nor  the 
result  of  intoxication,  a  right  to  compensation,  the  simple  question 
being  whether  it  was  compensation  to  be  adjusted  under  the  statutes 
theretofore  applicable  or  under  the  Executive  order  of  February  26, 
1913.  It  seems  so  plainly  apparent  from  either  view  of  the  case 
that  the  claim  is  for  adjustment  under  the  Executive  order  last  men- 
tioned that  further  and  detailed  discussion  is  deemed  unnecessary. 

Your  questions  a,  b,  and  c  relate  to  the  computation  of  the  lump- 
sum payment  that  may  be  made  to  Griffin  under  sections  5  and  14 
of  the  Executive  order. 
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The  injury  from  its  nature  is  necessarily  permanent,  and,  therefore, 
it  will  have  to  be  assumed  that  he  will  be  entitled  to  compensation 
for  the  remainder  of  his  life,  the  duration  of  which  is  made  deter- 
minable, under  section  14  of  the  order,  by  the  '* American  Table  of 
Mortality." 

The  method  provided  in  the  Executive  order  for  the  determination 
of  the  amount  of  monthly  compensation  is  not  satisfactory  because  so 
far  from  a  fixed  rule.  The  only  course  open  is  to  apply  such  rule  as 
is  given  as  fairly  and  impartially  as  may  be  done  to  work  out  proper 
results  within  the  spirit  of  the  law. 

In  the  first  place,  it  is  to  be  noted  that  the  first  five  days  after  injury 
are  excluded  from  the  computation. 

Thereafter  his  "  monthly  pay  "  is  the  factor  from  which  subtraction 
is  to  be  made.  This  must  be  construed  to  mean  the  monthly  pay  he 
was  receiving  when  injured,  and  if  not  actually  paid  by  the  month,  it 
is  to  be  determined  as  provided  in  section  13. 

Assuming  that  for  a  time  after  injury,  he  was,  by  reason  thereof, 
not  able  to  work  and  therefore  had  no  "earning  capacity,"  his 
"monthly  pay"  stands  for  that  period  without  deduction  and  his 
"  monthly  compensation  "  would  be  at  the  rate  of  50  per  cent  thereof, 

After  this  preliminary  period  of  assumed  inability  to  work,  the 
law  seems  to  assume  that  he  wUl  work,  and  when  he  does  work  the 
amount  he  earns  must,  in  the  absence  of  reason  for  other  conclusion, 
be  regarded  as  his  earning  capacity,  and  for  the  remainder  of  the 
first  six-year  period  50  per  cent  of  the  remainder,  after  deductions  of 
this  "earning  capacity"  per  month  from  "monthly  pay,"  would 
measure  his  monthly  compensation.  But  it  is  to  be  observed  that  if 
he  receives  from  his  employer,  or  as  a  part  of  his  wages  any  rent, 
board,  lodging,  or  other  advantage,  they  are  to  be  taken  into  account 
at  their  estimated  money  value  in  determining  his  earnings;  i.  e.,  his 
earning  capacity. 

If  he  sees  fit  not  to  work  when  able  to  do  so,  the  problem  becomes 
more  complex.  I  can  only  conclude  that  in  that  event  his  earning 
capacity  must  be  determined,  as  nearly  as  may  be,  in  the  light  of  ex- 
perience as  to  the  ordinary  earning  capacity  of  a  man  so  disabled, 
in  connection  with  which  his  fitness  for  employment  in  lines  other 
than  that  in  which  formerly  employed  should  be  considered  and  his 
earning  capacity  not  limited  to  that  line  alone. 

Subsequent  to  the  six-year  period  the  computation  would  differ 
only  in  that  it  is  to  be  on  the  basis  of  not  less  than  25  nor  more  than 
40  per  cent,  instead  of  50  per  cent. 

The  latitude  as  between  25  and  40  per  cent  can  be  regarded  only 
as  an  attempt  to  confer  a  discretion  to  be  exercised  as  the  merits  of 
each  particular  case  may  justify. 
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Compensation  during  the  life  of  the  Isthmian  Canal  Commission 
is  to  be  by  lump  sum  unless  the  chairman,  within  the  discretion  con- 
ferred, detennine  otherwise. 

For  the  purpose  of  determining  lump-sum  payments,  it  will  be  nec- 
essary to  determine  the  probabilities  of  life  from  the  date  when 
right  to  compensation  began — that  is,  five  days  after  disability. 

Two-thirds  of  the  amount  of  monthly  compensation  for  this  period 
will  determine  the  amount  of  commutation. 

It  is  noted  that  the  claim  filed,  which  is  referred  to  a  claim  for 
compensation  under  the  Executive  order  of  February  26,  was  not 
filed  within  60  days  after  injury. 

There  is  a  discretion  to  receive  claims  after  60  days,  but,  aside 
from  that,  I  think  the  filing  of  the  first  claim  should  be  regarded  as 
controlling  as  to  time.  The  fact  that  the  claimant  then  misappre- 
hended the  situation  as  to  the  compensation  statutes  or  the  Executive 
order  controlling  settlement  should  not  militate  against  him,  for  at 
the  time  of  the  filing  of  the  first  claim  he  indicated  his  intention  to 
claim  such  compensation  as  might  be  due  him  and  afterwards  de- 
clined compensation  under  the  acts  theretofore  applicable.  His  filing 
of  a  second  claim  did  not  deprive  him  of  any  rights  he  had  under  the 
first. 


DAILT  XAXBCmE  ALLOWANCE  POB  EXPENSES  OP  SUBSISTENCE. 

Where  the  daily  expense  of  subsistence  is  limited  by  law  or  competent  regnla- 
tion  to  a  certain  fixed  sum  per  diem,  and  the  law  or  regulation  does  not 
also  fix  tbe  limits  of  the  day  for  which  such  maximum  is  provided,  the 
accounting  officers,  in  computing  dally  expense  of  subsistence,  will  follow 
the  rule  laid  down  in  7  Comp.  Dec.,  338,  that  a  day's  expense  of  subsistence 
shall  commence  with  breakfast  and  end  with  lodging  for  the  night  of  the 
same  day.  (17  Comp.  Dec.,  799,  and  19  Comp.  Dec.,  672.  modified  accord- 
ingly.) 

The  limits  of  a  day  for  computing  daily  allowance  of  expense  of  subsistence 
may  be  defined  by  competent  regulation  adopting  such  rule  as  may  be  best 
adapted  to  the  conditions  of  the  service  for  which  it  is  promulgated. 

ComptroUer  Downey  to  the  Attorney  General,  Jannary  7,  1914: 

I  have  received  through  Assistant  Attorney  General  Adkins  your 
letter  of  the  23d  instant,  as  follows : 

"Attention  is  invited  to  two  decisions  by  former  Comptroller 
Tracewellj  relative  to  charges  for  night's  lodging.  One  of  those 
dejcisions  is  found  on  page  338,  VII  Comptroller.  The  syllabus  of 
said  decision  is  as  follows : 

"  *  Ordinarily  the  cost  of  lodging  incurred  by  an  employee  while 
traveling  will  be  regarded  as  pertaining  to  the  day  in  which  the 
night  for  which  the  lodging  was  procured  began.' 
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"That  decision  was  made  a  part  of  the  instructions  to  United 
States  marshals,  attorneys,  clerks,  and  commissioners,  dated  April  1, 
1904.  Said  instructions,  with  some  slight  amendments,  of  which  due 
notice  has  been  given,  are  still  in  force. 

"  The  other  decision  is  found  at  page  672,  XIX  Comptroller: 

"'Travel  days  begin  at  midnight  of  one  day  and  end  midnight 
of  the  succeeding  day,  and  where  the  travel  period  extends  over  more 
than  twenty-four  hours,  necessitating  the  taking  of  more  than  one 
day's  meals  and  lodging,  the  traveler  is  entitled  to  the  maximum 
allowed  by  regulation  for  each  full  day  or  fraction  thereof,  but 
where  the  travel  status  covers  a  period  oi  twenty-four  hours  or  less, 
or  where  only  three  meals  and  one  lodging  are  actually  taken  by 
the  traveler,  only  one  maximum  shall  be  allowed,  regardless  of  the 
hour  of  entering  upon  or  leaving  the  travel  status.' 

"The  court  officials  and  the  accounting  officers  have  relied  on  said 
instructions,  and  a  change  in  the  rule  would  likely  result  in  confu- 
sion and  probable  hardship  through  disallowances.  The  rule  laid 
down  in  tne  seventh  Comptroller  is  the  simpler  one,  and  the  continu- 
ation thereof  would  not  likely  do  any  injustice  to  any  one." 

I  am  treating  your  letter  as  a  request  for  reconsideration  of  the 
former  rulings  of  this  office,  and  will  render  decision  accordingly. 

The  definition  of  a  travel  day  found  in  7  Comp.  Dec.,  338,  was 
affirmed  in  14  Comp.  Dec.,  90,  and  in  a  decision  of  December  11,  1908 
(47  MS.  Comp.  Dec,  1376.) 

Under  date  of  April  17, 1911,  the  Comptroller  of  the  Treasury,  in  a 
decision  to  the  disbursing  clerk  of  your  department  (17  Comp.  Dec., 
799,  800) ,  defined  a  travel  day  as  follows : 

"It  is  well  settled  that  the  travel  day  commences  at  midnight  of 
one  day  and  ends  at  midnight  on  the  succeeding  day." 

No  authority  in  support  of  this  conclusion  is  cited,  nor  do  I  find 
any  prior  Comptroller's  decision  to  sustain,  it.  The  decision  in  19 
Comp.  Dec,  672,  cites  and  affirms  this  definition  of  travel  day,  and 
therefore  does  not  announce  a  new  rule  in  this  respect.  It  .would 
seem,  however,  that  the  practice  under  the  old  rule  that  the  expense 
of  subsistence  for  a  travel  day  shall  begin  with  breakfast  and  end 
with  lodging  had  not  been  changed,  notwithstanding  the  decision  in 
17  Comp.  Dec,  supra. 

The  calendar  day  begins  at  midnight  and  ends  at  the  next  succeed- 
ing midnight.  The  later  decisions  adopt  this  day  as  a  basis  for  com- 
puting daily  expense  of  subsistence.  Day,  as  distinguished  from 
night,  begins  at  sunrise  and  ends  at  sunset,  and  this  conception  of  the 
term  underlies  the  earlier  decisions,  lodging  being  apportioned  to  the 
expenses  of  the  preceding  day.  Charges  for  meals  and  lodging  are 
generally  adjusted  to  this  conception  of  the  term  day.  It  is  true 
that  payment  for  lodging  carries  with  it  the  privilege  of  occupancy 
of  the  lodging  for  such  time  during  the  day  as  the  rules  of  the  hotel 
or  lodging  house  may  provide ;  but  it  is  also  generally  true  that  the 
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charge  for  lodging  is  the  same  whether  it  be  used  for  the  night  only 
or  for  the  day,  or  part  of  the  day,  also. 

Another  and  perhaps  a.  more  logical  rule  for  estimating  daily  ex- 
penses is  to  have  the  travel  day  begin  with  the  commencement  of 
travel  and  run  accordingly  throughout  the  travel  status. 

Where  the  daily  expenses  of  subsistence  is  limited  by  law  or  com- 
petent regulation  to  a  certain  fixed  maximum  sum  per  diem,  and  the 
law  or  regulation  does  not  also  fix  the  limits  of  the  day  for  which 
said  maximum  sum  is  provided,  any  one  of  the  preceding  rules  for 
estimating  daily  expenses  would  meet  the  requirement  of  the  law  or 
regulation.  For  the  sake  of  uniformity  it  is  necessary  that  some 
one  rule  shall  be  adopted  and  enforced.  Choice  may  be  made  by 
competent  regulation  adopting  that  rule  which  is  best  adapted  to 
the  .conditions  of  the  service  for  which  it  is  promulgated. 

In  the  absence  of  such  regulation  the  accounting  officers  will  fol- 
low the  rule  that  the  daily  expense  shall  commence  with  the  charge 
for  breakfast  and  end  with  the  charge  for  lodging,  as  being  the  one 
best  adapted  to  convenience  and  economy  in  accounting.  The  prac- 
tice of  splitting  the  charge  for  lodging  at  midnight  is  cumbersome 
and  complicates  the  examination  and  settlement  of  accounts,  with- 
out any  substantial  compensating  benefit  to  the  traveler  or  to  the 
Government.  The  rule  that  the  travel  day  shall  begin  when  travel 
commences  would  result  in  great  inconvenience  where  expenses  for 
the  whole  trip  are  not  covered  by  one  voucher. 

Any  rule  adopted  will  work  hardship  to  the  traveler  at  times,  but 
I  see  no  reason  why  the  rule  now  chosen  will  result  in  greater  injus- 
tice than  either  of  the  other  two. 

The  decision  in  19  Comp.  Dec,  672,  is  modified  to  the  extent 
that  hereafter  the  daily  expense  of  subsistence  shall  commence 
with  breakfast  and  end  with  lodging  for  the  night  of  the  same 
day,  unless  otherwise  provided  by  law,  or  by  competent  regulation. 


XiainDATIOH  OP  DAJCAOES  BY  IKPOBICAL  AOBEEMEHT. 

The  same  measure  of  damn$?es  could  not  result  from  a  failure  to  repair  1 
tent  as  from  a  failure  to  repair  53  tents  and  a  provision  which  purports 
so  to  provide  will  not  be  upheld  as  valid  for  that  purpose. 

ComptroUer  Downey  to  Capt.  L.  W.  Jordan,  jr.,  Quartermaster  Corps,  Tlnited  States 
Army,  January  7,  1914: 

I  am  in  receipt  of  your  letter  of  the  5th  instant  requesting  my 
decision  as  to  the  propriety  of  paying  a  voucher  therewith  submitted 
in  favor  of  M.  G.  Copeland  &  Co.  for  $113  ($137  less  deduction  of 
$24  as  for  "liquidated  damages"  for  delay  in  completing  certain 
work  said  firm  had  undertaken  to  do) . 
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In  response  to  a  circular  dated  March  14,  1913,  inviting  proposals 
therefor,  M.  G.  Copeland  &  Co.,  March  25, 1913,  proposed  "  in  accord- 
ance with  the  above  advertisement  ♦  ♦  ♦  and  subject  to  all  the 
conditions  thereof  "  to  do  all  the  work  incident  to  repairing  53  tents 
(assorted  kinds)  theretofore  inspected  by  the  bidder,  at  a  price  for 
the  job  of  $137 — ^materials  to  be  furnished  by  the  Government. 

Paragraph  2  of  the  specifications  (a  part  of  said  circular)  was  as 
follows : 

"  2.  All  work  must  be  completed  within  30  days,  not  including  Sun- 
days or  holidays,  from  date  of  awarding  contract.  And  for  all  de- 
lays beyond  that  time  liquidated  damages  to  the  amount  of  $1  per 
day  for  each  day  overtime  specified  wiU  be  deducted  from  the  con- 
tract price,  unless  such  delay  be  caused  by  the  nondelivery  of  the 
material  by  the  quartermaster." 

The  work  to  be  done  was  simply  that — 

"All  tentage  (53  tents)  be  completely  repaired  and  placed  in  a 
thoroughly  serviceable  condition.  All  holes  to  be  patched  and  all 
torn  seams  to  be  sewed  with  not  less  than  three  stitches  to  the  inch." 

By  letter  dated  April  7,  1913,  M.  G.  Copeland  &  Co.  were  advised : 

"  Under  your  proposal  opened  March  25,  1913,  award  is  made  for 
the  following  work : 

"  Repairing  tentage,  machine  sewing,  $137. 

"A  copy  of  your  bid  is  inclosed  herewith,  and  the  work  must  be 
done  in  strict  accordance  with  the  specifications.  The  tentage  will 
be  delivered  to  you  at  once." 

Thread  of  the  kind  suitable  for  doing  the  work  was  not,  however, 
delivered  to  Copeland  &  Co.  until  April  16, 1913. 

No  contract  other  than  as  eflFected  by  the  transactions  noted  was 
made  or  executed. 

The  work  thus  agreed  to  be  done  was  not  completed  until  June  14, 
1913. 

Assuming  the  time  for  commencement  of  the  work  was  April  17, 
1913,  the  date  when  Copeland  &  Co.  were  first  supplied  with  the  nec- 
essary materials,  and  counting  the  30  working  days  allowable  for 
completing  the  work  from  that  date,  the  agreed  time  expired  on 
May  21,  1913,  there  was  a  delay  of  24  days  in  the  completion  of  the 
work,  and  from  the  agreed  price  thereof,  if  proper,  the  quartermaster 
proposes  to  deduct  $24  as  liquidated  damages  for  the  delay. 

There  are  a  number  of  reasons,  on  the  facts  shown,  why  the  deduc- 
tion proposed  would  not  be  proper.  Section  3744  of  the  Revised 
Statutes  requires  that  contracts  of  the  War  Department  be  reduced  to 
writing  and  signed  at  the  end  thereof  by  the  contracting  parties. 
There  was,  therefore,  no  such  contract  in  this  case  as  is  contemplated 
and  required  by  law  if  the  parties  thereto  are  to  be  mutually  bound 
by  its  terms. 
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But  having,  at  the  request  of  proper  officers  of  the  Government, 
repaired  the  tents,  Copeland  &  Co.  are  to  be  paid  the  fair  value  of 
tiie  services  so  rendered,  and  in  the  absence  of  any  showing  that  the 
same  is  either  inadequate  or  excessive,  the  price  named  in  its  proposal 
is  to  be  accepted  as  the  fair  value  to  be  allowed  and  paid,  (Clark  v. 
United  States^  95  U.  S.,  539.) 

So  far  as  the  paragraph  purporting  to  provide  for  liquidated  dam- 
ages is  concerned,  it  bears  on  its  face  no  evidences  that  it  was  either 
designed  or  intended  as  any  real  liquidation  of  the  damages  that 
might  or  would  result  from  any  failure  on  Copeland  &  Co.'s  part  to 
complete  the  work  "  in  30  days  "  from  date  of  award,  and  had  it  been 
so  designed  and  intended,  it  would  still  be  objectionable  on  the 
ground  that  it  purported  to  impose  the  same  measure  of  damages  for 
a  failure  to  repair  one  tent  as  for  a  failure  to  repair  6S  tents.  (19 
Comp.  Dec.,  20.) 

Copeland  &  Co.  should  be  paid  $137  for  the  work  done  if  that  sum 
represents  the  fair  value  of  the  same.  No  deductions  as  for  delay 
should  be  made  from  whatever  sum  is  found  to  be  the  reasonably 
fair  value  of  the  work  done. 


BEnCBTIBSEMEHT  OF  LIYIKO  EXPENSES  TO  A  CITILIAH  EXPLOTEE  OP 
THE  ABHY  WHILE  ON  TEXPOBAKT  DUTT  AT  BIPPE&ENT  PLACES  WHILE 
AWAT  PKOH  HIS  KEOITLAB  STATION. 

A  civilian  employee  of  the  Army  was  engaged  under  orders  on  temporary  duty 
at  Fort  Sam  Houston,  Tex.,  away  from  his  regular  station.  While  at  said 
place  he  was  ordered  to  i)erform  other  temporary  duty  at  Leon  Springs, 
Tex.,  about  20  miles  away.  Held,  That  the  order  to  perform  temporary 
duty  at  Leon  Springs  was  a  new  or  additional  assignment  to  the  perform- 
ance of  temporary  duty,  and  that  the  employee  was  entitled  to  reimburse- 
ment of  living  expenses  not  to  exceed  $4.50  per  day  while  on  duty  at  said 
place.  Held  also.  That  the  employee's  return  to  Fort  Sam  Houston  under 
his  orders  to  go  to  Leon  Springs  was  not  a  second  assignment  or  tour  of 
duty  at  Fort  Sam  Houston,  but  rather  a  continuation  of  the  assignment  or 
tour  of  duty  at  said  place  under  his  first  orders  to  go  there. 

Comptroller  Downey  to  Capt.  J,  F.  Preston,  quartermaster,  United  States  Army, 
January  8,  1914: 

I  have  received  your  communication  of  the  27th  ultimo,  requesting 
my  decision  whether  you  are  authorized  to  pay  an  account  amounting 
to  $157.50  in  favor  of  Leonard  W.  Osborne,  electrical  assistant,  sig- 
nal service  at  large.  United  States  Army,  being  for  expenses  of 
lodging  and  meals  while  on  temporary  duty  covering  the  period  from 
October  17  to  31, 1913,  at  Leon  Springs,  Tex.,  and  from  November  1 
to  30, 1913,  at  San  Antonio,  Tex.,  at  $3.60  per  day. 

From  the  papers  submitted  the  facts  are  gained  as  follows :  Under 
authority  from  the  War  Department,  dated  May  12,  1913,  Mr.  Os- 
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borne,  a  civilian  employee,  was  ordered  to  proceed  from  Fort  Leav- 
enworth, Kans.,  to  Fort  Sam  Houston,  Tex.,  "  reporting  upon  arrival 
to  the  Chief  Signal  Officer,  Southern  Department,  for  temporary 
duty  in  connection  with  the  installation  of  a  post  telephone  system, 
and  that  upon  the  completion  of  this  duty  he  be  directed  to  return  to 
his  proper  station,  Chicago,  111."  It  was  contemplated  that  Mr. 
Osborne  would  be  absent  at  Fort  Sam  Houston  about  four  months. 

While  at  Fort  Sam  Houston,  Mr.  Osborne  was  directed  by  Special 
Order  No.  154,  headquarters  Southern  Department,  October  17, 1913, 
to  proceed  to  Leon  Springs,  Tex.,  for  temporary  duty,  "  for  the  pur- 
pose of  completing  the  installation  of  the  annunciator  buzzer  system 
on  the  auxiliary  target  range  at  that  place,"  and  upon  completion  of 
this  duty  to  return  to  Fort  Sam  Houston.  It  appears  from  the  ex- 
pense account  submitted  that  Mr.  Osborne  was  at  Leon  Springs  for 
15  days. 

It  is  stated  in  the  papers  submitted  that  said  employee  was  paid 
$4.50  per  day  for  the  first  30  days  of  his  assignment  at  the  post  Fort 
Sam  Houston,  in  May  or  June,  1913,  and  $1  per  day  thereafter,  in 
accordance  with  Army  Regulations. 

Paragraph  744,  Army  Regulations,  1910,  provides  that  reimburse- 
ment of  actual  expenses  of  civilian  employees  in  the  military  service 
when  traveling  under  competent  orders  will  be  allowed  under  the 
several  heads  designated  in  the  regulations.  Subhead  5,  as  amended 
May  23,  1913,  provides: 

^'  Cost  of  meals  and  lodgings,  including  baths,  tips,  and  laundry 
work,  not  to  exceed  $4.50  a  day  while  on  duty  at  places  designated 
in  the  orders  for  the  performance  of  temporary  duty,  but  reim- 
bursement of  such  expenses  will  be  limited  to  $1.00  a  day  after  the 
first  30  days  at  any  one  place,  and  in  time  of  actual  war  no  such 
reimbursement  of  expenses  will  be  made  to  the  civilian  employees 
specified  who  accompany  troops  in  the  field,  but  in  lieu  thereof  the 
allowance  of  tents  prescribed  Iby  the  War  Department  and  a  ration 
wiU  be  furnished  such  employees." 

It  appears  from  the  above  orders  that  while  Mr.  Osborne  was  en- 
gaged on  temporary  duty  at  Fort  Sam  Houston  he  was  ordered  to 
perform  other  temporary  duty  at  Leon  Springs,  about  20  miles  dis- 
tant. This  was  a  new  or  additional  assignment  to  perform  tem- 
porary duty.  It  occupied  a  period  of  15  days  and  necessitated  a 
change  of  station  and  quarters.  While  Mr.  Osborne  was  at  Leon 
Springs  he  was  absent  from  the  station  to  which  he  had  been  tem- 
porarily assigned,  and  during  the  time  of  such  absence  (not  exceed- 
ing 30  days)  I  think  he  became  entitled  to  reimbursement  of  living 
expenses  not  to  exceed  $4.50  per  day  under  the  provisions  of  the  regu- 
lations for  cost  of  meals,  etc.,  while  on  duty  at  places  designated  in 
the  orders  for  the  performance  of  temporary  duty.    I  do  not  think. 
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however,  that  Mr.  Osborne's  return  to  Fort  Sam  Houston  was  a 
second  assignment  or  tour  of  duty  at  said  place  within  the  meaning 
of  the  regulations,  but  rather  a  continuation  of  the  assignment  or 
tour  of  duty  under  the  first  orders,  and  I  am  of  opinion  that  upon 
his  return  to  Fort  Sam  Houston  he  was  only  entitled  to  reimburse- 
ment of  living  expenses  at  a  rate  not  exceeding  $1  per  day  as  pro- 
vided in  the  regulations  for  the  time  "  after  the  first  30  days  in  any 
one  place," 

I  have  to  advise  you  that  you  are  authorized  to  reimburse  Mr.  Os- 
borne upon  the  evidence  presented  at  the  rate  of  $3.50  per  day 
while  he  was  at  Leon  Springs,  a  period  of  15  days,  but  for  the  other 
periods  reimbursement  in  excess  of  $1  per  day  is  not  authorized. 


EXCESS  BAOOAOE  DEPOSITS  BT  ABMY   OPFICEBS  AHB  USE   OP  SPECIAL 
DEPOSIT  ACCOUNT  IN  WAB  DEPABTMENT. 

Moneys  deposited  In  advance  by  officers  of  the  Army  to  cover  cost  of  shipment 
of  their  baggage  in  excess  of  change  of  station  allowance  and  involving 
refundment  come  within  the  rule  of  accounting  laid  down  in  19  Comp.  Dec., 
442,  and  should  be  accounted  for  through  the  medium  of  a  special  deposit 
account 

As  to  what  moneys  should  be  included  in  special  deposit  account,  see  decision. 

Special  d^)osit  moneys  collected  and  held  by  miscellaneous  officers,  not  ac- 
countable to  the  Treasury,  should  be  turned  over  as  received,  without  any 
deductions  whatever,  to  the  proper  disbursing  or  coUecting  officer,  who  wiU 
account  for  same  in  his  special  deposit  account 

Comptroller  Downey  to  the  Secretary  of  War,  January  9,  1914: 

By  reference  of  the  Chief  of  the  Quartermaster  Corps  I  have  re- 
ceived for  approval  a  form  of  special  deposit  account  current  for 
use  in  accounting  for  deposits  made  to  cover  cost  of  shipments  of 
excess  baggage  of  officers  of  the  Army  under  the  act  of  March  23, 
1910  (86  Stat.,  255),  together  with  two  forms  of  schedules,  viz,  de- 
po$its  and  refundments. 
Said  act  of  March  23, 1910,  provides: 

"  That  hereafter  baggage  in  excess  of  regulation  change  of  station 
allowances  may  be  shipped  with  such  allowances,  and  remibursement 
collected  for  transportation  charges  on  such  excess." 

In  pursuance  of  this  law  you  have  provided  by  regulation  for  the 
deposit,  in  advance  of  shipment  of  the  excess  baggage,  of  a  sum  suffi- 
cient to  cover  such  excess,  the  overdeposit,  if  any,  to  be  refunded  to 
the  depositor  when  the  exact  cost  of  said  transportation,  has  been 
finally  ascertained.  Moneys  thus  deposited  come  squarely  within  the 
rule  of  accounting  laid  down  in  19  Comp.  Dec.,  442,  and  should  be 
accounted  for  through  the  medium  of  a  special  deposit  account. 
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The  Chief  of  the  Quartermaster  Corps  refers  to  the  form  of  ac- 
count current  submitted  as  a  "model",  and  requests  authority  to 
stamp  or  type  it  on  the  disbursing  or  collecting  officer's  regular 
account  current,  in  lieu  of  providing  a  separate  form.  It  is  under- 
stood, however,  that  the  above-mentioned  excess  baggage  deposits 
are  not  the  only  class  of  moneys  collected  in  the  War  Department 
which  are  embraced  within  the  rule  of  19  Comp.  Dec.,  442,  and  should 
therefore  be  carried  in  a  special  deposit  account.  I  believe  that  a 
general  form  of  special  deposit  account  current  should  be  provided 
and  used  by  all  disbursing  and  collecting  officers  of  your  department 
who  collect  moneys  the  correct  amount  of  which  has  not  been  deter- 
mined at  the  time  of  receipt  and  refundment  is  involved,  or  which, 
for  any  reason,  must  be  held  until  their  nature  and  place  in  the 
officer's  regular  account  have  been  determined.  This  account  should 
also  include  all  moneys  held  in  trust  by  an  officer  as  agent  of  the 
Government  not  otherwise  provided  for  by  law  or  Treasury  regula- 
tion, which  is  subsequently  returned  in  whole  or  in  part  to  the 
depositor. 

I  have  prepared,  and  inclose  herewith,  a  form  of  special  deposit 
account  current  for  use  throughout  the  War  Department,  by  which 
gross  receipts  not  heretofore  reported  will  be  fully  accounted  for  to 
the  Auditor  of  the  Treasury  for  the  War  Department.  Any  money 
of  the  nature  above  described  collected  and  held  by  miscellaneous 
officers,  such  as  chiefs  of  bureaus,  chief  clerks,  or  others  not  accoimt- 
able  to  the  Treasury,  should  at  once  be  turned  over  as  received,  with- 
out any  deduction  whatsoever,  to  the  proper  disbursing  or  collecting 
officer,  who  will  account  for  same  as  above  outlined. 

I  have  also  made  certain  changes,  indicated  in  red  ink,  on  the  forms  ^ 
of  schedules  of  deposits  and  refundments,  and  as  thus  modified  and 
subject  to  the  views  above  expressed  the  forms  in  question   are 
approved. 

With  reference  to  the  amendments  to  Circular  No.  7,  Office  of  the 
Quartermaster  Greneral,  July  12,  1910,  proposed  by  the  chief  of  the 
Quartermaster  Corps,  I  have  to  state : 

(1)  The  settling  officer  (disbursing  or  collecting  officer)  should  not 
attempt,  by  correspondence  with  the  bank  on  which  a  check  is  drawn 
or  otherwise,  to  cash  same,  but  should  at  once  deliver  the  check  to  the 
Treasurer  of  the  United  States  or  to  a  designated  depository  for 
collection  and  deposit  with  the  Treasurer  to  the  officer's  official  credit 
on  account  of  special  deposits.     (See  19  Comp.  Dec,  444.) 

(2)  The  disposition  of  special-deposit  moneys  deposited  with  the 
Treasurer  should  be  by  check  on  the  Treasurer  in  order  that  the  latter 
may  make  the  proper  entry  on  his  books,  as  well  as  for  other  pur- 
poses. This  includes  not  only  refundments,  but  also  authorized  dis- 
bursements and  transfers  to  the  regular  account     (See  19  Comp. 
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Dec.,  444,  446.)  Blank  checks  for  this  special  purpose  will  be  fur- 
nished by  the  Treasury  Department. 

(3)  It  is  believed  that  the  plan  of  refusing  to  pay  in  full  the  bill 
of  the  carrier  for  transportation  of  excess  baggage  where  said  bill 
exceeds  the  deposit  made  therefor,  leaving  the  carrier  to  look  for  the 
balance  to  the  owner  of  the  baggage  who  made  the  original  deposit,  is 
not  in  accordance  with  the  intent  of  the  law.  The  statute,  supra^ 
clearly  contemplates  that  where  the  baggage  of  an  officer  changing 
station  in  excess  of  his  regulation  allowance  is  shipped  with  the  regu- 
lation baggage,  the  Government  shall  pay  the  cost  of  same  and  seek 
reimbursement  from  said  officer.  Nothing  is  said  in  the  law  about 
advance  deposits  to  secure  the  cost  of  shipment  of  excess  baggage, 
although  I  think  it  is  good  business  for  the  Government  to  protect 
itself  in  this  way.  But  if  the  Government  fails  for  any  reason  to 
secure  a  deposit  sufficient  to  cover  the  entire  cost  of  the  shipment,  it 
should  pay  the  full  amount  and  look  to  its  officer  for  reimbursement 
rather  than  to  require  the  transportation  company  to  rely  on  a  third 
party.  The  Government  has  means  of  deducting  the  amount  of  such 
an  overpayment  from  the  pay  and  allowances  of  its  officer,  which  a 
transportation  company  has  not,  and  it  would  be  manifestly  unfair, 
as  well  as,  in  my  opinion,  unauthorized,  to  attempt  to  compel  it  to  do 
so.  If  necessary  to  protect  the  Government  against  the  mistakes  of 
the  carrier's  agent  in  weighing  the  baggage,  it  might  be  advisable  to 
have  the  weighing  done  either  by  the  department  or  by  the  carrier's 
agent  in  the  presence  and  with  the  knowledge  of  the  Government 
agent,  who  would  be  able  to  certify  to  the  correct  weight. 

I  therefore  request  that  the  last  sentence  of  the  proposed  amended 
circular  be  omitted  or  materially  modified  to  meet  the  views  above 
expressed. 


TEH  PE&  CENT  ADDITIONAL  PAT  TO  NAVAL  OFPICER  DETACHED  FBOX 
SEA  DITTT  BETOND  SEAS  AND  F&OCEEDINO  TO  SEA  DITTT  IN  UNITED 
STATES. 

A  naTEl  officer  detached  from  sea  duty  beyond  seas  and  under  orders  to  proceed 
to  sea  duty  in  the  United  States  is  not  entitled  to  10  per  cent  additional 
pay  whUe  proceeding  as  a  passenger  on  a  naval  vessel  from  place  of  detach- 
ment to  place  of  entrance  on  new  duty. 

ComptroUer  Downey  to  E.  C.  MoneU,  passed  assistant  paymaster,  TTnited  States 
Navy,  Janaary  10,  1914: 

I  have  your  letter  of  December  23,  1913,  asking  as  to  the  rate  of 
pay  of  Commander  F.  A.  Traut,  United  States  Navy,  while  traveling 
from  detachment  from  sea  service  on  the  U.  S.  S.  Calif omia  at  Mazat- 
lan,  Mexico,  to  enter  upon  sea  service  on  the  U.  S.  S.  Colorado^  at  the 
navy  yard,  Puget  Sound,  Wash.,  under  inclosed  orders  and  indorse- 
ments. 
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Orders  were  issued  to  Commander  Traut,  September  17,  1913,  as 
follows : 

"  Upon  the  reporting  of  Lieutenant  Commander  Jonas  H.  Holden, 
on  or  about  November  1, 1913,  you  will  regard  yourself  detached  from 
duty  on  board  the  Calif orma;  will  proceed  to  Puget  Sound,  Wash., 
and  report  to  the  commander  in  chief  Pacific  Reserve  Fleet  for  duty 
in  command  of  the  Colorado^ 

Subsequent  orders  were  issued  to  him,  November  25,  1913,  as 
follows: 

"  In  accordance  with  department's  telegram  of  November  9,  1913, 
when  relieved  by  Lieutenant  Commander  Jonas  H.  Holden,  you  will 
regard  yourself  detached  from  duty  as  executive  officer  of  the  CaZi- 

{omia  and  will  take  passage  to  San  Francisco,  Cal.,  on  board  the 
J.  S.  S.  Jvstin.  Upon  arrival  at  that  place  you  will  proceed  to 
Puget  Sound,  Washington,  and  carry  out  the  department's  orders 
2971-80,  September  17,  1913." 

Commander  Traut  was  detached  from  the  Calif orma  at  Mazatlan, 
Sinaloa,  Mexico,  November  28,  1913;  embarked  upon  same  date  on 
the  fuel  ship  U.  S.  S.  Justin;  arrived  at  San  Francisco  and  disem- 
barked December  4,  1913 ;  left  San  Francisco  for  Bremerton,  Wash., 
by  rail  December  8,  1913,  and  reported  at  the  navy  yard,  Puget 
Sound,  Wash.,  to  the  commander  in  chief  Pacific  Reserve  Fleet  for 
duty  on  the  Colorado^  December  10, 1913. 

You  refer  to  the  decision  of  this  office  of  June  30,  1911  (57  MS. 
Comp.  Dec.,  1697),  to  the  effect  that  an  officer  detached  from  duty 
beyond  seas  and  ordered  to  his  home  in  the  United  States  is  not 
entitled  to  10  per  cent  additional  pay  wMle  traveling  as  a  passenger 
to  his  home  and  State : 

"  Commander  Traut  was  not  ordered  home  from  sea  duty  beyond 
seas,  but  from  sea  duty  beyond  seas  to  sea  duty  on  board  the  Colorado 
at  the  navy  yard,  Puget  Sound,  Wash.,  and  therefore  contends  that 
he  was  continuously  on  sea  duty,  except  for  that  part  of  his  travel 
which  was  performed  within  the  United  States  from  San  Francisco, 
Cal.,  to  Bremerton,  Wash." 

The  status  of  Commander  Traut  while  in  the  performance  of  travel 
under  his  orders  was  that  of  an  officer  detached  from  one  sea  duty  and 
under  orders  to  proceed  and  proceeding  to  another  sea  duty.  While 
in  such  status  he  was  not  serving  on  sea  duty  within  the  meaning  of 
the  act  of  May  13,  1908  (35  Stat,  128),  and  not  entitled  to  the  10 
per  cent  additional  pay  authorized  for  officers  so  serving.  (53  MS. 
Comp.  Dec.,  374,  Apr.  13,  1910;  65  MS.  Comp.  Dec.,  1616,  June  24, 
1913.) 

See  in  this  connection  Farenholdt  v.  Umted  States  (42  Ct.  Cls., 
114,  120),  where  it  is  said: 

"  When  a  naval  officer  is  detached  from  a  duty  to  which  he  had 
formerly  been  assigned,  and  before  he  enters  upon  other  duties  under 
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another  order  of  assignment  at  another  place,  his  pay  should  be  shore 

Eay  as  if  within  the  continental  limits  of  the  United  States,  and  the 
igher  rate  of  pay  should  date  from  the  time  he  enters  upon  the  new 
duties  to  which  he  has  been  assigned.  In  other  words,  when  an  offi- 
cer is  detached  from  one  service,  he  is  not  attached  to  another  until 
he  has  entered  upon  the  duties  of  such  assignment."  (See  also  Mc- 
Donald V.  Vmted  States,  No.  31074  Ct.  Cls.,  Feb.  3,  1913.) 

Whether  that  part  of  the  travel  performed  by  Commander  Traut 
as  a  passenger  on  a  navel  vessel  from  place  of  detachment  from  sea 
duty  to  place  of  entrance  upon  new  sea  duty  was  viewed  as  travel 
beyond  seas  or  travel  from  a  point  beyond  seas  to  a  point  in  the 
United  States  is  not  material,  no  additional  pay  being  authorized 
under  such  circumstances. 

You  are  advised  that  the  pay  of  Commander  Traut  from  November 
29  to  December  9,  1913,  both  dates  inclusive,  is  his  grade  pay,  with 
increases  for  length  of  service  only,  or  what  is  commonly  known  as 
"  shore  pay." 

SUPPORT  OF  UNITED  STATES  PRISONERS  IN  COUNTY  MUS  IN  OKLAHOKiu 

Section  4620  of  the  Revised  Laws  of  Oklahoma,  1910,  enacted  in  pursuance  of 
section  42  of  the  act  of  (Congress  of  June  25,  1910  (36  Stat,  702),  provides 
that  the  United  States  shall  be  liable  to  pay  for  the  support  and  keeping 
in  county  Jails  of  its  prisoners  the  same  charges  and  allowances  as  are 
allowed  for  prisoners  committed  under  authority  of  the  State.  Sheriffs 
may  not  lawfully  demand  from  the  United  States  pajrment  in  excess  of  such 
charges  and  allowancea  These  laws  do  not  preclude  payment  by  the 
United  States  for  its  prisoners  of  a  rate  greater  than  that  paid  for  State 
prisoners  if  said  rate  is  contracted  for  by  the  Attorney  General  under  the 
authority  conferred  upon  him  by  section  5547,  Revised  Statutes. 

Comptroller  Downey  to  the  United  States  marshal  for  the  eastern  district  of 
Oklahoma,  January  12,  1914: 

I  have  received  your  letter  of  the  30th  ultimo,  as  follows : 

"  I  ana  submitting  herewith  an  account  whidi  has  been  presented 
to  me  for  payment,  and  I  am  in  doubt  as  to  my  authority  to  pay  the 
same  as  presented,  as  I  am  in  receipt  of  a  letter  from  the  United 
States  attorney  for  this  district  which  reads  as  follows : 

"^UNrnsD  States  Marshal, 

^^  Mvskogee,  Oklahoma. 

"'Dear  Sir:  Responding  to  your  request  for  information  as  to 
what  fee  you  are  authorized  to  pajr,  and  should  be  charged,  for  the 
feeding  of  Federal  prisoners  in  the  jail  at  Muskogee  and  elsewhere  in 
the  district,  I  beg  to  advise:  By  section  42  of  the  act  of  Congress  ap- 
proved June  25, 1910,  providing,  among  other  things,  for  the  transfer 
of  Federal  jails  and  sites  in  the  eastern  district  of  Oklahoma,  it  is 
provided  that  the  act  shall  not  become  effective  until — 

" '  Oklahoma,  by  legislative  enactment^  has  made  provision  making 
it  the  duty  of  the  keepers  of  all  jails  in  Oklahoma  to  receive  and 
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safe-keep  therein  all  persons  committed  under  the  authority  of  the 
United  States  upon  the  same  terms  and  conditions  and  imder  the  like 
penalties  as  in  tne  case  of  prisoners  committed  under  authority  of  the 
said  State. 

" '  Section  4619  of  the  Revised  Laws  of  Oklahoma,  1910,  provides 
for  the  receipt  by  sheriffs,  jailers,  prison  keepers,  and  their  deputies 
of  United  States  prisoners,  and  requires  their  safe-keeping. 

"'Section  4620  of  the  Oklahoma  statute  provides  as  follows: 

"  < «  The  United  States  shall  be  liable  to  pay  for  the  support  and 
keeping  of  said  prisoners  the  same  charges  and  allowance  as  are 
allowed  for  the  keeping  and  support  of  prisoners  committed  under 
authority  of  this  State. 

"  ' "  For  board  of  each  prisoner  up  to  ten,  fifty  cents  per  day ;  for 
each  prisoner  above  ten  and  not  more  than  twenty,  forty  cents  per  day : 
and  for  each  prisoner  above  twenty,  thirty  cents  per  da^    *    *     *." 

" '  You  are  therefore  advised  that  in  my  opinion  jailers  are  not 
authorized  to  charge  and  you  are  not  authorized  to  pay  m  excess  of  the 
amount  provided  by  the  statute  above  quoted. 
"^Respectfully, 

"  '(Signed)  D.  H.  Linebaugh, 

" '  Vmted  States  Attorney:  " 

"  It  has  been  the  custom  heretofore  to  pay  40^  per  dav  for  feed- 
ing prisoners  to  the  jailer  at  Muskogee,  but  in  view  of  this  letter  I 
am  asking  for  a  decision  from  you." 

Sheriffs  are  salaried  officers.  They  retain  25  per  cent  of  the  fees 
allowed  by  section  3197  of  the  Oklahoma  laws  and  pay  75  per  cent 
thereof  int/O  the  county  treasury.     (Sees.  3198  and  3200.) 

Section  4590  of  said  laws  provides : 

"  It  shall  be  the  duty  of  the  sheriff  of  each  county  to  provide  bed 
clothing,  washing,  nursing  when  required,  and  board  generally,  and 
all  necessaries  for  the  comfort  and  welfare  of  said  prisoners,  as  the 
said  judge  by  his  said  rules  shall  designate  for  all  persons  confined 
by  law,  and  he  shall  he  dUowed  such  compensation  for  services  re- 
quired hy  the  provisions  of  this  article  as  may  he  prescribed  hy  the 
county  comfnissionersy 

Section  4598  provides: 

"Whenever  a  prisoner  is  committed  for  crime,  or  in  any  suit  in 
behalf  of  the  State,  the  county  board  shall  allow  the  sheriff  his 
reasonable  charge  for  supplying  such  prisoners." 

Thus  it  appears  that  sheriffs  are  allowed  for  State  prisoners  their 
compensation  for  services  under  section  4590  and  their  reasonable 
charge  for  supplies  for  such  prisoners,  in  addition  to  the  board 
allowed  by  section  3197  of  the  State  laws.  They  are  entitled  to  the 
same  allowance  for  United  States  prisoners  if  fixed  by  the  county 
commissioners  and  contracted  for  by  the  Attorney  General  as  pro- 
vided by  section  5547  of  the  Revised  Statutes  of  the  United  States. 

The  act  of  Congress  of  June  25,  1910  (36  Stat.,  702),  and  the  ter- 
ritorial statute  enacted  in  pursuance  thereof  make  it  the  duty  of 
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keep^s  of  all  jails  in  Oklahoma  to  receive  and  keep  Federal  pris- 
oners upon  the  same  terms  as  State  prisoners,  and  no  sheriff  or  jailer 
may  lawfully  demand  of  the  United  States  for  such  service  any  pay- 
ment in  excess  of  the  rate  for  State  prisoners.  These  laws  do  not, 
however,  preclude  the  payment  by  the  United  States  of  a  greater 
rate  if  contracted  for  by  the  Attorney  General  under  the  authority 
conferred  upon  him  by  section  6647,  Revised  Statutes.  (Decision  to 
the  Attorney  General  dated  July  8,  1913,  a  copy  of  which  is  inclosed 
herewith.) 

If  the  rate  claimed  by  the  jailer  at  Muskogee  is  fixed  by  contract 
with  the  Attorney  General,  or  if  it  is  not  greater  than  is  paid  for 
State  prisoners  under  sections  3197,  4590,  and  4698  of  the  Oklahoma 
laws,  you  are  authorized  to  pay  the  voucher  submitted,  if  payment 
thereof  is  lawful  in  all  other  respects. 


EXPENSE  OF  HIEE  OP  AUTOMOSILES,  GAEEIAOES,  ETC.,  POE  TEAESPOETA- 
TIOK  OP  OPPICEES'OP  THE  AEXY  TEAYELINO  IE  A  MILEAGE  STATUS. 

Under  the  act  of  June  12.  1906  (34  Stat.,  246),  the  transportation  which  may 
be  furnished  an  officer  of  the  Army  in  a  mileage  status  and  charged 
against  his  mileage  account  is  limited  to  transportation  over  established 
lines  of  common  carriers,  by  land  or  water,  and  the  hire  b^  the  Quarter- 
master Corps  of  the  Army  for  the  use  of  such  officers  of  extraordinary 
means  of  transportation,  such  as  automobUes,  carriages,  etc.,  is  not  author- 
ized by  law  and  is  not  a  proper  charge  against  any  appropriation  for  the 
support  of  the  Army. 

The  provisions  of  the  act  of  June  12,  1906,  «iipra,  are  not  repealed  or  enlarged 
by  the  provision  in  the  Army  appropriation  act  of  March  2,  1913  (37 
Stat.,  716),  for  the  hire  of  such  vehicles  as  are  required  for  the  transporta- 
tion of  troops  and  supplies  of  the  Army  and  for  official,  military,  and  gar- 
rison purposes. 

Comptroller  Downey  to  the  Secretary  of  War,  January  12,  1914: 

The  Chief,  Quartermaster  .Corps,  United  States  Army,  by  your 
authority,  requested,  the  6th  instant,  my  decision  upon  two  questions — 

1.  Where  an  officer  of  the  Army  traveling  in  a  mileage  status  is 
ordered  to  a  point  inaccessible  by  common  carriers,  is  the  Quarter- 
master Corps,  under  the  provisions  of  the  act  of  appropriation  here- 
inafter cited,  authorized  to  hire  an  automobile  or  such  other  means 
of  transportation  as  may  be  available,  a  deduction  of  3  cents  per  mile 
to  be  made  from  the  officer's  mileage  account  for  the  distance  for 
which  such  automobile  or  other  means  of  transportation  is  hired  ? 

2.  In  case  a  recruiting  officer  of  the  Army  who  is  also  an  acting 
quartermaster  is  ordered  to  a  point  inaccessible  by  common  carriers, 
and  he  hires  an  automobile  for  such  part  of  the  journey,  is  payment 
therefor  from  the  appropriation  "  Transportation  of  the  Army  and 
its  supplies ''  authorized,  provided  the  hire  of  the  automobile  is  ap- 
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proved  by  the  Secretary  of  War  and  a  deduction  of  3  cents  per  mile 
for  the  distance  for  which  the  automobile  is  furnished  is  made  in 
the  officer's  mileage  account  J 

The  mileage  law  in  force  is  the  act  of  June  12, 1906  (34  Stat,  246), 
which,  so  far  as  material,  provides : 

"For  mileage  to  officers  and  contract  surgeons  when  authorized 
by  law,  *  ♦  ♦  :  Provided^  That  hereafter  officers,  active  and 
retired,  when  traveling  under  competent  orders  without  troops, 
*  *  *  shall  be  paid  seven  cents  per  mile  and  no  more  ♦  ♦  *  : 
Provided  further^  That  officers  who  so  desire  may,  upon  application 
to  the  Quartermaster's  Departmentj  be  furnished  under  their  orders 
transportation  requests  for  the  entire  journey  by  land,  exclusive  of 
sleeping  and  parlor  car  accommodations,  or  by  water;  and  the  trans- 
portation so  rumished  shall,  if  travel  was  perlormed  under  a  mileage 
status,  be  a  charge  against  the  officer's  mileage  account,  to  be  de- 
ducted at  the  rate  of  three  cents  per  mile  by  flie  paymaster  paying 
the  account,    *     *    *." 

The  Army  appropriation  act  of  March  2,  1913  (37  Stat,  716), 
fiscal  year  1914,  under  the  head  "Transportation  of  the  Army  and 
its  supplies,"  contains  a  provision  as  follows : 

"*  *  *  for  the  purchase,  hire,  operation,  maintenance,  and 
repair  of  such  harness,  wagons,  carts,  drays,  and  other  vehicles  as 
are  required  for  the  transportation  or  troops  and  supplies,  and  for 
official,  military,  and  garrison  purposes;    *    *    *." 

In  the  decision  of  this  office  of  August  25,  1910  (54  MS.  Comp. 
Dec.,  890),  the  question  was  whether  or  not  there  was  authority  of 
law  for  the  Quartermaster's  Department  to  hire  special  means  of 
transportation,  such  as  an  automobile,  for  the  use  of  an  officer  of  the 
Army  in  the  performance  of  a  journey  under  orders  which  would 
entitle  such  officer  to  mileage,  and  it  was  held  that  the  transportation 
which  could  be  furnished  an  officer  in  a  mileage  status  and  charged 
against  his  mileage  account  was  limited  to  that  over  established 
lines  of  common  carriers,  and  that  the  expense  of  hire  for  the  use  of 
such  officers  of  extraordinary  means  of  transportation,  such  as  auto- 
mobiles, carriages,  ete.,  was  not  authorized  by  law  and  was  not  a 
proper  charge  against  any  appropriation  for  the  support  of  the 
Army.    (See  also  18  Comp.  Dec.,  851.) 

At  the  time  the  decision  of  August  25,  1910,  was  rendered  the 
above-quoted  provision  of  appropriation  for  the  purchase  and  hire 
of  vehicles,  etc.,  had  not  appeared  in  any  appropriation  act  (it  first 
appeared  in  the  appropriation  act  of  Mar.  3,  1911  (36  Stat.,  1051), 
and  it  was  not  mentioned  or  considered  in  the  decision  in  18  Comp. 
Dec,  851. 

In  the  decision  of  this  office  of  the  16th  ultimo  the  question  was 
whether,  in  case  an  officer  is  ordered  to  a  point  inaccessible  by  com- 
mon carriers,  he  is  authorized  to  hire  an  automobile  or  other  means 
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of  transportation  and  be  reimbursed  therefor  out  of  the  appropria- 
tion "Transportation  of  the  Army  and  its  supplies,"  provided  the 
officer  is  paid  no  mileage  for  that  part  of  the  journey  for  which  the 
automobile  or  other  means  of  transportation  is  hired,  and  the  ques- 
tion was  decided  in  the  negative.  In  the  course  of  the  decision  it 
was  said  that  the  provisions  in  the  mileage  law  were  not  repealed 
by  the  above  provision  of  appropriation. 

The  words  "transportation  requests"  and  "sleeping  and  parlor 
car  acconmiodations  "  are  strongly  suggestive  of  transportation  by 
common  carriers. 

The  words  "transportation  requests"  have  come  to  have  a  tech- 
nical and  definite  meaning  and  are  indicative  of  travel  to  be  per- 
formed over  established  lines,  by  land  or  water,  of  common  carriers. 
A  transportation  request,  when  properly  filled  in  and  signed,  is  a 
form  specially  designed  for  procuring  transportation  of  passengers 
or  freight  over  the  lines  of  common  carriers.  It  is  not  the  means 
employed  for  the  hire  of  vehicles  of  any  description.  Where  the 
latter  is  acccMnplished  it  is  generally  done  by  some  special  agreement 
with  the  owner  or  operator  of  the  vehicle.    ■ 

The  words  "sleeping  and  parlor  car  accommodations"  are  the 
concomitants  of  travel  by  lines  of  conmion  carriers,  applicable 
especially  to  railroad  travel.  They  are  indicative  of  the  character 
of  conveyance  on  or  by  which  transportation  requests  are  usually 
issued  and  honored  for  travel  by  land. 

In  17  Comp.  Dec.,  776,  the  facts  were  that  the  civil  government 
of  the  Philippine  Islands  operated  an  automobile  service  between 
Dagupan,  the  terminus  of  the  railroad,  and  Camp  John  Hay,  which 
was  open  to  the  general  public  for  the  transportation  of  passengers 
and  freight  at  established  rates  and  was  a  conmion  carrier.  In  the 
decision  it  was  held  that  the  Quartermaster's  Department  might 
issue  transportation  requests  for  the  entire  journey  from  Manila  to 
Camp  John  Hay  over  both  the  railroad  and  automobile  line,  to 
officers  of  the  Army  in  a  mileage  status,  upon  the  same  conditions 
as  over  other  lines  of  common  carriers  by  land  or  water,  deductions 
to  be  made  in  the  mileage  accounts  of  the  officers  as  prescribed  by 
the  law  of  June  12, 1906,  suprcL 

I  do  not  think  the  act  of  appropriation,  supra^  has  any  reference 
to  the  mileage  law  of  June  12, 1906,  supra^  either  to  repeal  or  enlarge 
any  of  the  provisions  of  the  latter,  and  I  am  of  opinion  that  the 
mileage  law  goes  no  further  than  to  authorize  the  issue  of  transpor- 
tation requests  over  established  lines  of  common  carriers  by  land  and 
water. 

The  questions  submitted  are  answered  in  the  negative. 
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PRINTING. 

Beprlnts  of  a  rejected  article  prepared  In  manuscript  for  bulletins  of  the  De- 
partment of  Agriculture  are  printing  which  that  department  is  precluded 
from  obtaining  elsewhere  than  at  the  Government  Printing  Office,  and  the 
purchase  of  the  reprints  from  the  publishers  of  a  Journal  who  will  publish 
the  article  Is  unauthorized. 

Cuts  for  illustrations  to  a  rejected  article  prepared  in  manuscript  for  bulletins 
of  the  Department  of  Agriculture,  which  the  Public  Printer,  upon  proper 
certification,  would  have  been  required  to  furnish  had  the  article  been 
ordered  printed,  are  printing  which  that  department  Is  precluded  from  ob- 
taining elsewhere  than  at  the  Government  Printing  Office,  and  the  purchase 
of  the  cuts  for  the  use  of  the  publishers  of  a  Journal  who  will  publish  the 
article  on  the  condition  that  the  department  bear  the  expense  of  the  cuts 
is  unauthorized. 

Comptroller  Downey  to  the  Secretary  of  Agricultiire,  January  14>  1914: 

I  have  your  letter  of  the  7th  instant,  referring  to  the  performance 
by  your  department  of  the  chief  duty  imposed  upon  it  by  law,  of 
acquiring  and  diffusing  useful  information  on  subjects  of  agricul- 
ture, and  stating  that  its  aim  is  to  disseminate*  the  information  re- 
ported upon  by  its  officers  and  employees  to  the  public  by  means  of 
bulletins  published  from  time  to  time  as  the  appropriations  for 
printing  will  permit,  but  that,  in  view  of  the  limited  printing  appro- 
priation at  its  disposal,  discrimination  in  the  selection  of  material  for 
the  bulletins  is  necessary,  and  results  in  the  rejection  of  manuscripts 
which  ought  to  be  made  available  for  the  use  of  the  public  or  par- 
ticular classes  of  persons  interested  therein,  and  that  frequently  these 
rejected  manuscripts  are  of  so  much  importance  that  the  publishers 
of  journals  will  accept  them  for  publication.    You  therefore  ask — 

First.  Whether  you  may  purchase  from  Ginn  &  Co.,  of  Boston, 
Mass.,  publishers  of  the  Journal  of  Morphology,  reprints  of  an  im- 
portant article  prepared  in  manuscript  by  Mr.  Norman  E.  Mclndoo, 
of  the  Bureau  of  Entomology  of  your  department,  entitled  "The 
Olfactory  Sense  of  the  Honey  Bee,"  which  has  been  referred  to  your 
committee  on  publications,  and  returned  by  it  with  the  suggestion 
that  it  be  published  elsewhere,  and  which  the  journal  will  accept  and 
publish,  the  reprints  to  be  used  for  distribution  to  the  specialists  and 
collaborators  of  your  department,  and  payment  to  be  made  from  the 
item  "  For  investigations  in  bee  culture,  $15,000,"  in  the  appropria- 
tion "General  expenses.  Bureau  of  Entomology,  1914"  (act  of  Mar. 
14,  1913;  37  Stat.,  846),  or  from  any  other  appropriation  for  your 
department. 

Second.  Wliether  you  may  purchase  six  cuts  for  use  as  illustrations 
of  an  important  article  prepared  in  manuscript  by  Mr.  L.  A.  Rogers, 
of  the  Dairy  Division,  Bureau  of  Animal  Industry,  of  your  depart- 
ment, entitled  "  The  Colon  Group  of  Bacteria,"  which  has  been  simi- 
larly rejected  by  your  committee  on  publications  the  cuts  to  be  fur- 
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nished  by  you  to  the  Memorial  Institute  for  Infectious  Diseases, 
Chicago,  111.,  which  has  consented  to  publish  the  article  in  its  Journal 
of  Infectious  Diseases  on  the  condition  that  the  department  bear  a 
part  of  the  expense  of  the  illustrations,  payment  to  be  made  for  the 
cuts  from  the  item — 

"  For  all  necessary  expenses  for  investigations  and  experiments  in 
daily  industry,  cooperative  investigations  of  the  dairy  industry  in 
the  various  States,  inspection  of  renovated-butter  factories  and  mar- 
kets, $177,000." 

in  the  appropriation  "  General  expenses.  Bureau  of  Animal  Industry, 
1914"  (act  of  Mar.  4,  1913,  37  Stat,  832),  or  from  any  other  ap- 
propriation for  your  department.  The  cuts  proposed  to  be  purchased 
are  understood  to  be  illustrations  which  the  Public  Printer  would 
have  been  required  to  furnish  as  "  printing "  upon  proper  certifica- 
tion by  you  as  to  their  necessity  and  relation  to  public  business  had 
the  article  been  accepted  by  your  committee  and  requisition  made 
for  its  printing.    (Act  of  Mar.  3, 1905,  33  Stat.,  1213.) 

Section  87  of  the  act  of  January  12,  1895  (28  Stat.,  622),  requires 
all  "  printing  "  for  executive  departments  to  be  done  at  the  Govern- 
ment Printing  Office,  except  in  cases  otherwise  provided  by  law. 
This  includes  not  only  the  mechanical  work  of  printing  original 
manuscripts,  but  also  of  reprints  thereof.  The  term  "  printing "  as 
therein  used  has  reference  to  the  process  of  printing  as  distinguished 
from  the  product.  Where  printed  matter  is  prej)ared  from  original 
manuscript  or  design  by  private  parties  and  printed  by  them  for 
general  use  and  placed  on  sale  to  the^  public,  its  purchase  by  an 
executive  department  is  not  in  contravention  of  this  statute;  but 
where  an  original  manuscript  or  design  pertaining  to  the  duties  of 
an  executive  department  and  representing  acts  required  of  it  by 
law  is  prepared  by  or  for  the  department,  the  printing  of  it  is  re- 
quired by  this  statute  to  be  done  at  the  Grovernment  Printing  Office. 
The  mere  fact  that  publishers  have  in  the  shape  of  printed  matter 
printing  for  sale  which  is  clearly  printing  for  an  executive  depart- 
ment does  not  authorize  its  purchase  by  an  executive  department. 
The  statute  precludes  the  indirect  procurement  of  printing  for  an 
executive  department  by  any  agreement  or  understanding  for  the 
purchase  of  it  as  printed  matter.  This  applies  to  all  printing  which 
the  Public  Printer  would  be  required  to  print  upon  proper  certifica- 
tion and  requisition  by  an  executive  department.  (See  to  this  ef- 
fect 14  Comp.  Dec,  47;  11  id.,  150,  199;  10  id.,  322;  49  MS.  Comp. 
Dec.,  1463,  June  23, 1909;  42  id.,  166,  July  18, 1907;  41  id.,  783,  May 
16,  1907;  33  id.,  1039,  June  12,  1905;  30  id.,  967,  Sept.  22,  1904;  29 
id.,  205,  Apr.  16,  1904.) 

Of  the  appropriation  "  Public  printing  and  binding,  1914," 
$490,000  is  for  the  use  of  your  department,  and  of  that  amount  not 
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to  exceed  $137,500  '^  for  farmers'  bulletins,  which  shall  be  adapted 
to  the  interests  of  the  people  of  different  sections  of  the  country." 
(Act  of  June  23, 1913,  Public  No.  3,  p.  74.) 
Section  2  of  the  act  of  June  30, 1906  (34  Stat.,  762) ,  provides  : 

"  Hereafter  there  shall  be  submitted  in  the  regular  annual  estimates 
to  Congress,  under  and  as  a  part  of  the  expenses  for  *  Printing  and 
binding,'  estimates  for  all  printing  and  binding  required  by  each 
of  the  executive  departments,  their  bureaus  and  oflaces.  and  other 
Government  establishments  at  Washington,  District  oi  Columbia, 
for  each  fiscal  year;  and  after  the  fiscal  year  1907  no  appropria- 
tions other  Ihan  those  made  specifically  ana  solely  for  printmg  and 
binding  shall  be  used  for  such  purposes  in  any  executive  depart- 
ment   *    *    *." 

This  statute  is  permanent  legislation  and  is  applicable  to  all  of 
the  executive  departments.  It  contemplates  the  inclusion  in  your 
annual  estimates  of  all  expenses  of  printing  required  for  your  de- 
partment proper,  including  its  bureaus,  and  precludes  the  use  for 
the  purpose  of  any  appropriations  for  your  department  proper,  in- 
cluding its  bureaus,  not  made  "  specifically  and  solely  for  printing 
and  binding."    (See  also  sec.  3,  act  of  Mar.  15,  1898,  30  Stat,  316.) 

Your  questions  are  answered  in  the  negative. 


BEFUNDXEHT  07  AXOVirrS  EBBOKEOTrSLY  COVEBED  INTO  THE  TBEASITBY. 

Refundment  is  authorized  of  an  amount  not  due  or  to  become  due  to  the 
United  States  which  has  been  erroneously  covered  into  the  Treasury. 

Checks  of  purchasers  of  products  or  privileges  in  connection  with  the  national 
.  forests  are  not  payments  to  the  United  States  until  collections  thereof  are 
actually  made. 

Decision  by  Comptroller  Downey,  January  14,  1914: 

The  Auditor  for  the  State  and  Other  Departments  submitted  for 
approval,  disapproval,  or  modification  his  decision  of  December  29, 
1913,  as  follows: 

"  There  is  before  this  oflSce  for  settlement  claim  of  the  Denver  Na- 
tional Bank  in  the  sum  of  $3.40  for  refund  of  an  amount  erroneously 
covered  into  the  Treasury  to  the  credit  of  'Miscellaneous  receipts, 
forest  reserve  fund.' 

"  Under  the  s^^stem  now  in  effect  the  purchaser  of  timber  or  graz- 
ing or  other  privileges  is  directed  to  draw  draft,  check,  or  money 
order  to  the  order  of  a  designated  bank  within  the  district,  the  bank 
being  a  Government  depositary.  With  the  exchange  there  goes  for- 
ward a  form  advice  signed  by  the  payor  and  countersigned  by  a 
forest  official.  As  to  the  transaction  which  gives  rise  to  tne  present 
claim,  the  depositary  in  whose  favor  the  exchange  was  drawn  (in 
this  case  a  money  order)  is  the  claimant,  the  Denver  National  Bank. 

"The  moneys  thus  collected  by  the  bank  are  daily  transferred  to 
the  credit  of  the  Treasurer  with  credit  to  the  fiscal  agent  of  the 
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Forest  Service  for  the  district  as  depositor.  Thus  the  warrants  ex- 
hibit the  fiscal  agent  as  the  collecting  and  depositing  officer,  while 
detailed  schedules  of  the  collections  sent  to  the  auditor  with  the  fiscal 
officer's  account  set  out  the  names  of  the  depositors  and  the  amounts. 
As  the  transactions  appear  in  the  forestry  accounts,  the  bank  as  a 
fiscal  intermediary  is  eliminated  from  the  record. 

"In  the  case  in  hand  the  purchaser  of  a  grazing  privilege  sent  to 
the  Denver  National  Bank  a  money  order  in  the  amount  of  the  price 
charged  for  the  privilege.  The  letter  transmitting  the  order  mis- 
carried; the  purchaser  subsequently  transmitted  duplicate  money 
order  upon  wnich  the  bank  made  collection,  transferring  the  money 
in  due  course  into  the  Treasury.  When  later  the  original  order 
reached  the  bank,  that  institution^  failing  to  connect  its  receipt  with 
the  prior  transaction  of  the  duplicate  order,  transferred  its  amount 
to  the  Treasury  in  advance  of  procedure  to  collect.  No  collection 
was  in  fact  made  by  the  bank,  the  duplication  being  discovered  in 
the  Postal  Service. 

"The  Department  of  Agriculture  approves  the  claim  as  payable 
from  the  appropriation  ^Hefunds  to  depositors,  excess  of  deposits, 
national  forests  fund.'  This  is  the  appropriation  created  by  acts  of 
March  4,  1907  (34  Stat.,  1270),  and  March  4,  1911  (36  Stat.,  1253). 

"  There  seems  to  be  presented  here  merely  the  not  unusual  case  of 
a  collecting  officer  who  has  erroneously  mingled  private  funds  with 
an  official  collection.  I  know  of  no  general  appropriation  for  relief 
in  such  a  case  nor  am  I  aware  of  such  appropriation  in  any  par- 
ticular instance.  In  my  view — and  this  is  the  decision  of  which  I 
desire  to  make  advance  submission — the  appropriation  designated 
by  the  Department  of  Agriculture  can  not  be  used  in  payment  of 
tnis  claim.  The  first  of  the  two  acts  above  cited  provides  for  re- 
funds to  depositors  of  money  deposited  by  them  to  secure  the  pur- 
chase price  on  the  sale  of  any  products,  etc.,  of  the  national  forests. 
Clearly,  by  *  depositor'  Congress  meant  the  actual  purchaser  of  a 
product  or  privilege.  The  subsequent  legislation  enlarges  the  scope 
of  the  refunds  but  solely  in  respect  to  the  occasions  of  overpayment, 
not  at  all  as  to  the  class  of  persons  entitled  to  relief.  The  authority 
is  still  limited  to  the  paying  over  to  the  rightful  claimants  of  such 
sums  as  have  been  erroneoudy  collected  for  the  use  of  any  lands,  etc., 
or  for  alleged  illegal  acts  done  thereon  and  subsequently  found  not 
to  have  been  illegal.  I  know  of  no  means  by  which  the  privilege 
of  refund  can  be  extended  to  any  other  class  than  that  specifically 
designated  in  the  acts.  The  Denver  National  Bank  appears  in  the 
transaction  merely  as  a  fiscal  agency  in  the  collection  of  the  money 
and  its  transfer  into  the  Treasury.  It  has  purchased  or  sought  to 
purchase  no  product  or  privilege  of  a  national  forest.  The  moneys 
which  it  added  to  the  forest-reserve  fund  were  not  a  collection  but 
a  purely  accidental  increment  in  which  the  depositor  had  no  share, 
for  the  recovery  of  which  he  makes  no  claim,  and  in  which  he  has 
not  the  slightest  interest.  In  no  wise,  therefore,  can  the  bank  be 
thought  of  as  falling  within  the  class  of  claimants  for  which  the 
legislation  makes  provision. 

"  Under  this  view  the  refunding  legislation  is  consistent  with  the 
many  similar  acts  which  Congress  has  passed.  The  relief  to  be 
afforded  so  far  as  I  have  examined  these  provisions  is  invariably  to 
the  person  who  has  paid  over  moneys  to  authorized  receiving  agents 
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of  the  Government.  Bepeating  an  earlier  statement  in  this  sub- 
mission, I  know  of  no  case  where  mere  clerical  errrxr  subsequent  to 
the  receipt  by  the  United  States  of  the  moneys  has  been  held  to 
fall  withm  the  scope  of  the  legislation. 

******* 

"  The  decision  that  the  refund  appropriation  cited  is  not  applica- 
ble to  a  claim  of  the  character  of  that  under  consideration  is  sub- 
mitted for  your  approval,  disapproval,  or  modification.  The  papers 
are  inclosed." 

The  question  to  be  determined  by  the  auditor  is  whether  he  should 
allow  the  claim  of  the  Denver  National  Bank  for  refund  of  an 
amount  erroneously  deposited  and  covered  into  the  Treasury  to  the 
credit  of  "  Miscellaneous  receipts,  forest-reserve  fund." 

Under  the  facts  stated  the  bank  has  twice  paid  into  the  Treasury 
the  amount  ($3.40)  paid  by  the  purchaser  of  a  grazing  privilege, 
though  the  bank  has  collected  the  amount  only  once.  In  other 
words,  the  Treasury  of  the  United  States  has  received  as  miscel- 
laneous receipts  $6.80  for  something  for  which  only  $3.40  was  due. 
The  purchaser  of  the  grazing  privilege  paid  the  bank  $3.40,  which 
was  deposited  and  covered  into  the  Treasury,  and  the  bank  in  error 
paid  $3.40  additional,  which  was  also  deposited  and  covered  into 
the  Treasury. 

The  auditor  has  held  that  the  claim  of  the  bank  can  not  be  paid 
from  the  indefinite  appropriation  made  by  the  act  of  March  4,  1911 
(36  Stat.,  1253),  infra^  which  is  the  one  designated  by  the  Depart- 
ment of  Agriculture  for  such  payment. 

To  reach  a  conclusion  in  the  case  it  becomes  necessary  to  examine 
some  prior  legislation  affecting  the  forest-reserve  funds. 

Section  5  of  the  act  of  February  1,  1905  (33  Stat,  628),  transfer- 
ring the  administration  of  the  forest  reserves  from  the  Secretary 
of  the  Interior  to  the  Secretary  of  Agriculture,  provides: 

"That  all  money  received  from  the  sale  of  any  products  or  the 
use  of  any  land  or  resources  of  said  forest  reserves  shall  be  covered 
into  the  Treasury  of  the  United  States  and  for  a  period  of  five  years 
from  the  passage  of  this  act  shall  constitute  a  special  fund  available, 
until  expended,  as  the  Secretary  of  Agriculture  may  direct,  for  the 
protection,  administration,  improvement,  and  extension  of  Federal 
forest  reserves." 

The  act  of  June  30,  1906  (34  Stat.,  684),  provides  that  the  special 
fund  provided  for  in  section  6  of  the  act  of  February  1,  1905,  supra^ 
"  shall  continue  until  otherwise  provided  by  law."  Said  act  of  June 
30, 1906,  also  provides: 

"  *  *  *  hereafter  all  moneys  received  as  deposits  to  secure  the 
purchase  price  on  the  sale  of  any  products  or  the  use  of  any  land 
or  resources  of  the  forest  reserves  shall  be  covered  into  the  Treas- 
ury in  the  manner  provided  by  section  five  of  the  act  of  Congress 
approved  February  first,  nineteen  hundred  and  five,    •    •    •    to 
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make  refunds  to  depositors  of  money  heretofore  or  hereafter  de- 
posited by  them  in  excess  of  amounts  actually  due  to  the  United 
otateSa 

The  act  of  March  4,  1907  (34  Stat.,  1270),  referred  to  in  the  audi- 
tor's decision,  provides: 

"  That  all  money  received  after  July  first,  nineteen  hundred  and 
seven,  by  or  on  account  of  the  Forest  Service  for  timber,  or  from  any 
other  source  of  forest-reservation  revenue,  shall  be  covered  into  the 
Treasury  of  the  United  States  as  a  miscellaneous  receipt,  and  there 
is  hereby  appropriated  and  made  available  as  the  Secretary  of  Agri- 
culture may  direct  out  of  any  funds  in  the  Treasury  not  otherwise 
appropriated  so  much  as  may  be  necessary  to  make  refunds  to  de- 
positors of  money  heretofore  or  hereafter  deposited  by  them  to  secure 
the  purchase  price  on  the  sale  of  any  products  or  for  the  use  of  any 
land  or  resources  of  the  national  forests  in  excess  of  amounts  found 
actually  due  from  them  to  the  United  States." 

The  act  of  March  4, 1907  (34  Stat,  1270),  was  amended  by  ihe  act 
of  March  4, 1911  (36  Stat,  1253),  also  referred  to  by  the  auditor— 

"  *  *  *  to  appropriate  and  to  include  so  much  as  may  be  neces- 
sary to  refund  or  pay  over  to  the  rightful  claimants  such  sums  as 
may  be  found  by  the  Secretary  of  Agriculture  to  have  been  errone- 
ously collected  for  the  U8e  of  any  landa^  or  for  timber  or  other  re- 
sources sold  from  lands  located  within,  but  not  a  part  of,  the  national 
forests,  or  for  alleged  illegal  acts  done  upon  such  lands,  which  acts 
are  subsequently  found  to  have  been  proper  and  legal ;  and  the  Sec- 
retary of  Agriculture  shall  make  annual  report  to  Congress  of  the 
amounts  re^nded  hereunder. 

The  purpose  intended  to  be  accomplished  by  an  act,  if  known,  may 
be  referred  to  as  an  aid  in  interpreting  the  meaning  of  tho  act. 

This  amendment  was  adopted,  following  the  request  of  the  Depart- 
ment of  Agriculture,  so  that  refundment  might  be  made  of  moneys 
for  the  use  of  lands,  etc.,  in  cases  where  the  Government  was  not  enti- 
tled to  collect  such.  This  is  best  shown  by  the  report  made  to  accom- 
pany the  estimates  proposed  for  appropriations  for  the  fiscal  year 
1912,  where  it  is  requested  that  Congress  make  such  amendment 
(See  Estimates,  1912,  p.  116.) 

The  report  states : 

"  The  necessity  for  this  provision  results  from  the  opinion  of  the 
Solicitor  for  the  Department  of  Agriculture  of  August  4, 1910,  hold- 
ing that  the  act  of  March  4, 1907,  does  not  authorize  the  Secretary  of 
Agriculture  to  refund  to  the  railroad  company  or  to  the  purchaser 
moneys  collected  by  the  Forest  Service  for  the  sale  of  timber  from 
lands  which  are  found  after  the  sale  and  cutting  to  have  belonged  to 
the  Northern  Pacific  Railroad  Co.,  and  from  the  opinion  of  the  So- 
licitor for  the  Department  of  Agriculture  of  August  17, 1910,  and  of 
the  Comptroller  of  the  Treasury  of  September  28, 1910,  holding  that 
the  above  act  does  not  authorize  the  Secretary  of  Agriculture  to  re- 
fund moneys  collected  by  the  Forest  Service  on  account  of  a  supposed 
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trespass  by  homestead  entryman  in  cutting  timber  on  his  entry,  which 
act  on  the  part  of  the  entryman  is  subsequently  found  to  have  been 
rightful  and  le^al. 

^^  In  both  of  uie  above  cases  the  department  had  collected  mon&7  to 
which  the  Government  was  not  entitled,  and  the  inability  to  renmd 
it  under  the  act  of  March  4,  1907,  and  the  absence  of  any  ^neral 
statute  authorizing  the  refund,  imposes  upon  the  rightful  claimants 
expense  and  delay  in  procuring  money  lawfully  due  them,  their  only 
remedy  being  through  an  action  of  the  Court  of  Claims," 

I  think  the  case  now  before  the  auditor  clearly  comes  within  the 
class  of  cases  that  the  amendment  of  March  4,  1911  (36  Stat.,  1258), 
was  intended  to  meet.  The  appropriation  made  by  the  act  is  carricKl 
as  an  indefinite  appropriation  from  the  general  fund  in  the  Treasury, 
where  the  amount  was  deposited,  and  the  claim,  if  otherwise  correct, 
may  be  allowed,  payable  from  said  appropriation. 

The  decision  of  the  auditor  is  disapproved. 

It  is  noted  that  the  auditor  requests  that  comment  be  made  on  what 
he  states  to  be  a  practice  now  prevailing  in  the  Department  of  Agri- 
culture of  having  purchasers  of  products  or  privileges  in  connection 
with  the  national  forests  to  draw  exchange  in  payment  of  such  in 
favor  of  a  depositary  bank  for  collection  and  deposit  to  the  credit 
of  the  Treasurer  of  the  United  States,  the  purpose  of  the  deposit 
being  shown  by  directions  accompanying  the  draft. 

The  practice  is  not. illegal,  but  as  "all  other  debts  and  demands 
than  duties  on  imports  accruing  or  becoming  due  to  the  United  States 
shall  be  paid  in  gold  and  silver  coin.  Treasury  notes,  or  notes  of 
national  banks"  (sec.  3473,  R.  S.),  the  checks  or  exchange  referred  to 
by  the  auditor  are  not  payments  to  the  United  States  until  collections 
thereof  are  actually  made.     (See  14  Comp.  Dec.,  568,  669;  17  irf.,  5.) 


VBEIOHT— T&ANSPOBTED  WITH  FASSENOEBS  AT  TARIF7  BATES— FOB- 
WABDED   VBOIC   DESTINATION   INDICATED   ON  BILL   OV  LADING. 

Payment  for  freight  transported  on  the  same  train  with  passengers,  In  accord- 
ance with  a  bill  of  lading  specifying  "Tariff  rates/*  should  be  made  at 
regular  freight  tariff  rates  and  not  at  a  special  rate  indicated  in  an  alleged 
verbal  contract. 

A  shipment  forwarded  from  the  destination  indicated  on  a  bUl  of  lading  upon 
a  verbal  order  of  the  consignee  becomes  a  new  shipment  therefrom  and  sub- 
ject to  the  rates  authorized  therefor,  except  where  the  tariff  provides  for 
reconsigument  privilege. 

Decision  by  Comptroller  Downey,  January  14,  1914: 

The  El  Paso  &  Southwestern  System  applied  September  6,  1918, 
for  a  revision  of  the  action  of  the  Auditor  for  the  War  Department 
in  disallowing  $1,367.36  by  settlement  No.  17571,  dated  September  7, 
1912. 
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The  company  claimed  $2,809.34  for  the  transportation  in  February, 
1912,  from  Whipple  Barracks,  Ariz.,  to  Fort  Bliss,  Tex.,  of  39,089 
pounds  of  impediments  and  organization  property  of  the  Eighteenth 
Infantry,  3,062  pounds  hay,  2,097  pounds  grain,  930  pounds  harness, 
240  poimds  tools,  8  wagons  (3  carloads),  and  41  mules  and  9  horses 
loaded  in  3  cars.  The  auditor  allowed  for  the  service  $1,451.98,  and 
disallowed  the  difference,  for  which  the  claimant  now  contends. 

Bill  of  lading  issued  February  11,  1912,  for  the  transportation  of 
the  property  specified  from  Whipple  Barracks,  Ariz.,  consigned  to 
quartermaster.  El  Paso,  Tex.,  shows  accomplishment  February  18, 
1912,  at  Fort  Bliss,  Tex ;  the  forwarding  from  El  Paso  to  Fort  Bliss 
appears  to  have  been  effected  upon  a  verbal  order. 

The  auditor  allowed  for  the  service  from  Whipple  Barracks  to 
El  Paso,  the  regular  freight-tariff  rates,  less  land-grant  deduction, 
the  bill  of  lading  specifying  tariff  rates,  and  for  the  service  from 
El  Paso  to  Fort  Bliss,  the  authorized  rate  for  a  local  shipment  be- 
tween said  points. 

The  company  claims  for  the  service  from  Whipple  Barracks  to 
El  Paso  a  net  cash  rate  of  $1.12  per  100  pounds,  with  a  minimum  of 
80,000  pounds  for  each  car  used,  in  accordance  with  a  bid  (copy 
furnished)  which  it  contends  was  submitted  by  the  passenger  depart- 
ment of  the  Atchison,  Topeka  &  Santa  Fe  Railway  Co.  to  the  chief 
quartermaster  at  San  Francisco,  who  accepted  the  same  by  telephone 
and  gave  instructions  for  the  shipment.  The  company  fails  to  fur- 
nish any  confirmation  of  the  alleged  acceptance  of  the  bid  but  claims 
that  the  property  was  moved  in  accordance  therewith  by  special 
train  with  troops  on  passenger-train  schedule. 

The  contention  is  also  made  that  the  words  "  Tariff  rates "  were 
inserted  on  the  bill  of  lading  without  authority  and  must  be  inter- 
preted as  meaning  that  if  tariff  rates  were  published  covering  the 
class  and  kind  of  service  performed,  same  would  apply;  but  that 
there  were  no  such  tariff  rates  other  than  excess-baggage  rates,  which 
would  be  much  higher  than  charged  in  the  claim. 

The  quartermaster  at  Whipple  Barracks,  by  whom  the  shipment 
was  made,  states  that  his  ofiice  was  instructed  by  the  chief  quarter- 
master. Western  Division,  to  quote  "  tariff  rates  "  on  the  bill  of  lading 
referred  to,  and  that  no  ccmtract  or  agreement  was  entered  into  by 
his  office. 

It  appears  that  the  only  contract  for  this  shipment  was  the  bill  of 
lading  issued  at  Whipple  Barracks,  Ariz.,  signed  by  the  agent  of 
the  initial  railroad  company  providing  for  shipment  of  the  articles 
specified  at  tariff  rates  from  Whipple  Barracks,  Ariz.,  to  El  Paso, 
Tex. 

The  bill  of  lading  thus  issued  is  the  contract  for  the  service  and 
supersedes  any  correspondence  in  relation  to  said  shipment  which 
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conflicts  with  its  terms.  A  verbal  contract,  unconfirmed,  can  not  con- 
trol over  a  bill  of  lading  and  form  the  basis  for  a  claim  against  the 
Government  in  conflict  therewith.  As  the  service  was  not  performed 
under  the  alleged  contract  there  is  no  necessity  of  considering  whether 
the  rate  named  therein  would  have  been  applicable. 

The  contention  of  the  company  that  excess-baggage  rates  are  the 
tariff  rates  for  the  kind  of  service  performed  deserves  no  more  than 
a  passing  notice.  This  was  a  shipment  of  freight,  including  horses 
and  wagons,  carried  on  freight  cars,  and  its  character  as  freight  was 
not  changed  if  carried  on  the  same  train  with  passengers.  The  train 
carrying  both  freight  and  passengers  was  not  a  passenger  train  any 
more  than  it  was  a  freight  train;  it  was  really  a  mixed  train^  and  the 
freight  carried  thereon  does  not  thereby  become  excess  baggage. 

The  tariff  containing  no  express  provision  for  freight  and  passen- 
gers carried  on  a  mixed  train,  the  only  tariff  rate  pr6vided  is  the 
regular  passenger  and  freight  rate,  respectively. 

The  regular  passenger  rate,  less  land-grant  deductions,  appears  to 
have  been  charged  for  the  passengers;  there  appears  nothing  un- 
reasonable in  the  conclusion  that  regular  freight  rates  should  apply 
for  the  freight 

The  contention  that  special  rates  should  be  applied  because  a  special 
train  was  furnished  is  a  contention  which  does  not  carry  much  weight 
Here  was  a  large  number  of  passengers  and  a  large  quantity  of 
freight  to  be  moved  from  one  point  to  a  single  destination.  The 
movement  on  a  single  train,  and  as  speedily  as  possible,  may  have 
been  for  the  convenience  of  the  railroad  company  as  well  as  the 
Government,  for  the  regular  trains  would  thereby  be  relieved  of  said 
freight  and  passengers.  It  frequently  happens  that  railroad  com- 
panies put  on  additional  trains  when  traffic  is  temporarily  increased 
for  the  purpose  of  preventing  congestion  of  traffic.  The  regular 
rates  are  generally  considered  sufficient,  and  companies  frequently 
put  forth  considerable  effort  for  such  additional  business,  often  at 
reduced  rather  than  increased  rates. 

However,  the  term  "  tariff  rates  "  has  a  definite  meaning  in  rela- 
tion to  interstate  traffic,  and  any  uncertainty  in  regard  thereto  can 
be  easily  settled  by  referring  to  tariffs  filed  with  the  Interstate  Com- 
merce Commission,  whose  regulations,  in  accordance  with  the  inter- 
state-commerce law,  require  a  definiteness  in  rates,  which  are  re- 
quired to  be  clear  and  unmistakable,  with  but  one  rate  for  one 
service. 

The  contract  for  the  shipment  at  "  tariff  rates  "  therefore  refers 
to  the  regular  published  rates  filed  with  the  Commission,  and  can 
refer  to  no  other.  The  auditor  allowed  the  only  tariff  rate  published, 
for  the  service  from  Whipple  Barracks  to  El  Paso,  and  has  there- 
fore made  the  proper  allowance  for  said  service. 
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A  question  still  requiring  consideration  is  the  rate  applicable 
for  the  service  from  El  Paso  to  Fort  Bliss,  and  is  dependent  upon 
whether  said  business  is  local  (intrastate)  or  a  part  of  through 
(interstate)  traffic  from  Whipple  Barracks. 

The  claimant  contends  for  the  latter  construction  and  the  higher 
rate  authorized  therefor,  maintaining  that  the  shipment  was  made 
to  El  Paso  with  the  intention  to  be  continued  immediately  to  Fort 
Bliss,  and  was  therefore  an  interstate  shipment  to  the  latter  point. 

This  contention  is  not  verified,  but,  rather,  negatived,  by  the 
claimant  in  the  contention  that  a  bid  rate  was  submitted  for  the 
movement  to  El  Paso,  with  no  indication  that  it  was  to  be  for- 
warded to  Fort  Bliss.  The  bill  of  lading  designates  El  Paso  as  the 
destination,  and  the  contract  thus  made  required  no  transportation 
beyond  El  Paso. 

Had  the  shipment  been  made  from  Whipple  Barracks  to  Fort 
Bliss,  the  through  rate  therefor  would  have  been  determined  by  the 
tariffs  applicable  for  through  interstate  transportation. 

In  the  case  of  Coe  v.  Errol^  116  U.  S.,  617,  it  was  held  that  goods 
are  in  interstate  commerce  when  they  have  actually  started  in  the 
course  of  transportation  to  another  State  or  when  delivered  to  a 
carrier  for  transportation. 

The  same  principle  was  affirmed  in  the  cases  of  Ohio  RcMroad 
Commimori  v.  Worthington^  225  U.  S.,  101 ;  Texas  c&  New  Orleans 
R.  R.  Co,  V.  Sabine  Tram  Co.^  227  U.  S.,  Ill ;  and  SoutJiem  Pacific 
Terminal  Co.  v.  Interstate  Commherce  Commission  and  Yowng^  219 
U.  S.,  498. 

In  the  latter  case  it  was  held  that  through  billing  was  not  always 
necessary  to  determine  that  a  shipment  is  interstate;  that  goods 
destined  for  export,  by  their  delivery  to  a  ^jarrier,  must  be  considered 
as  delivered  for  transportation  to  their  foreign  destination. 

In  the  case  of  the  Ohio  R,  R.  Comanission  v.  Worthington^  supra^ 
which  related  to  a  shipment  from  one  point  in  Ohio  to  another 
point  in  Ohio,  but  destined  to  a  point  outside  the  State,  the  court, 
while  holding  said  shipment  to  be  interstate,  distinguished  it  from 
the  case  of  Gulf^  Colorado  and  Santa  Fe  Railway  Co.  v.  Texas ^  204 
U.S.,  403,  as  follows: 

"  There  it  was  sought  to  hold  a  railroad  company  upon  a  shipment 
of  com  from  Texarkana  to  Goldthwaite,-  Texas,  for  a  violation  of  the 
regulations  of  the  State  railroad  commission  applicable  to  intrastate 
carriers.  The  company  contended  that  the  shipment  was,  in  fact, 
»n  interstate  carriage  from  Hudson,  South  Dakota,  to  Goldthwaite, 
Texas.  The  facts  snowed  that  the  com  was  carried  upon  a  bill  of 
lading  from  Hudson  to  Texarkana,  and  that  afterward,  some  five 
days  later,  it  was  shipped  from  Texarkana  to  Goldthwaite,  both 
pomts  in  tne  State  of  Texas.  This  was  held  to  be  an  intrastate  ship- 
ment unaffected  by  the  fact  that  the  shipper  intended  to  reship  the 
com  from  Texarkana  to  Goldthwaite,  for,  as  this  court  held,  the  com 
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had  been  carried  to  Texarkana  upon  a  contract  for  interstate  ^ip- 
ment,  and  the  reshipment  five  days  later  upon  a  new  contract  was  an 
independent  intrastate  shipment.  It  is  evident  from  this  statement 
of  facts  that  the  case  is  guite  different  from  the  one  under  consider- 
ation. There  a  new  and  independent  contract  for  intrastate  shipment 
was  made,  the  interstate  transportation  having  been  completely  per- 
formed; here  a  rate  is  fixed  on  that  part  of  an  interstate  carnage 
which  includes  the  actual  placing  of  the  coal  into  vessels  ready  to  be 
carried  beyond  the  State  destination."    (225  U.  S.,  lOd.) 

The  present  shipment  from  Whipple  Barracks,  Ariz.,  was  destined 
to  El  Paso,  Tex.,  and  the  delivery  at  the  latter  point  would  have  com- 
pleted the  transportation  thus  contemplated. 

It  does  not  appear  that  a  through  shipment  to  Fort  Bliss  was  con- 
templated, or  that  the  shipment  to  El  Paso  was  made  with  a  view  to 
rebilling  merely  to  avoid  a  higher  rate.  The  Interstate  Commerce 
Commission  has  held  that  where  a  local  billing  was  not  in  good  faith, 
but  was  a  device  between  the  shipper  and  the  carrier's  agents  to 
avoid  the  higher  through  rate  by  having  the  carrier's  agents  act  as 
the  forwarding  agents  of  the  shipper,  the  through  rate  was  the  only 
rate  lawfully  applicable.  See  Rule  98,  Conference  Rulings  Bulletin, 
No.  6. 

This  shipment  does  not  appear  to  have  been  forwarded  to  El 
Paso  with  any  agreement  or  arrangement  to  forward  to  Fort  Bliss. 

The  bill  of  lading  contemplated  service  from  Whipple  Barracks  to 
El  Paso  only,  and  by  the  lines  of  the  Santa  Fe  system  only.  The 
service  from  El  Paso  to  Fort  Bliss  was  furnished  by  the  El  Paso  & 
Southwestern  system,  which  was  not  a  party  contemplated  in  the 
original  billing,  and  appears  to  have  been  furnished  at  the  request 
of  the  consignee. 

The  Interstate  Commerce  Commission  holds  that  the  privilege  of 
"  reconsignment "  which  includes  change  in  destination,  routing,  or 
consignee  must  be  provided  for  in  the  published  tariff  with  the  con- 
ditions under  which  it  may  be  used.  (See  Rule  72,  Conference  Rul- 
ings, Bulletin  No.  6,  and  Rule  74  of  Tariff  Circular  No.  18-A.)  The 
conditions  under  which  the  through  rate  from  initial  point  to  final 
destination  would  apply  in  any  case  of  reconsignment  must  therefore 
be  specifically  provided,  and  in  the  absence  of  any  such  provisions  it 
would  be  necessary  to  charge  the  combination  of  rates  to  and  from 
which  such  reconsignment  was  made. 

There  does  not  appear  to  have  been  any  reconsignment  privilege 
authorized  for  the  shipment  under  consideration.  Therefore  the 
legally  authorized  rate  for  the  through  movement  would  be  the  com- 
bination of  rates  made  on  El  Paso. 

Any  tariff  requirement  may  be  waived  in  favor  of  the  Government, 
but  not  for  the  purpose  of  charging  the  Government  more  than  a 
private  shipper  under  the  same  conditions. 
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In  accordance  with  the  foregoing  decisions  and  rulings  of  the 
Interstate  Commerce  Commission,  the  present  shipment  from  Whip- 
ple Barracks,  Ariz.,  was  an  interstate  shipment  to  El  Paso,  the 
point  specified  in 'the  original  contract  of  transportation,  where  it 
ceases  to  be  an  interstate  shipment,  and  its  further  transportation 
to  another  point  within  the  same  State,  on  the  order  of  the  con- 
signee, is  controlled  by  the  law  of  the  State  and  not  by  the  interstate- 
commerce  act.  The  local  (State)  rate  allowed  by  the  auditor  is 
therefore  correct. 

The  action  of  the  auditor  is  therefore  affirmed. 


BESPOirBIBIIJTY    FOB    PATKENT    OF    DBAYAGE    OF    infCONSUXEI)    COAL 
FBOIC  AN  OFFICEB'S  BESIDENCE  ON  DETACHJCENT. 

An  ofBcer  of  the  Navy  who,  on  detachment,  has  a  quantity  of  coal  on  hand 
previoueay  drawn  in  excess  of  his  reasonable  needs,  is  properly  chargeable 
with  the  expense  of  the  removal  of  such  excess  coal  from  his  residence. 

Decision  by  Comptroller  Downey,  January  15,  1914. 

B.  B.  Bierer,  Commander,  United  States  Navy,  applied  November 
10,  1913,  for  revision  of  the  action  of  the  Auditor  for  the  Navy  De- 
partment in  settlement  No.  22867,  dated  October  24,  1913,  disallow- 
ing his  claim  for  reimbursement  of  $19.90,  the  amount  paid  by  Pay 
Inspector  McGowan,  United  States  Navy,  second  quarter,  1913,  for 
the  removal  on  September  9,  1912,  of  19,900  pounds  of  coal  from  the 
residence  of  appellant  at  Woodbury,  N.  J.,  and  for  the  temporary 
storage  and  redelivery  thereof  to  another  officer,  the  amount  of  which 
payment  was  subsequently  checked  against  appellant's  account  by 
Paymaster  F.  B.  Colby,  United  States  Navy,  fourth  quarter,  1913. 

The  auditor  disallowed  the  claim  because : 

"  The  amount  of  coal  drawn  by  claimant  during  the  third  quarter, 
1913  (30,000  pounds,  per  statement  of  the  general  storekeeper,  navy 
yard,  Philadelphia,  Pa.),  was  in  excess  of  officer's  allowance  for  that 
quarter  and  largely  in  excess  of  his  needs.  The  entire  amount — 
4,000  pounds — requisitioned  during  the  fourth  quarter  was  unnec- 
essary and  simply  added  to  a  supply  already  far  beyond  the  require- 
ments of  Commander  Bierer's  home.  The  excess  thus  occasioned  by 
the  officer's  request  should  have  been  removed  at  his  own  expense. 
There  is  no  law  authorizing  such  expenditure." 

In  his  letter  of  July  1,  1913,  making  claim  for  said  amount,  the 
appellant  states: 

"(a)  Some  time  in  the  spring  of  1912,  while  on  duty  at  the  New 
York  Shipbuilding  Company,  Camden,  N.  J.,  and  while  residing  at  78 
Aberdeen  Place,  Woodbury^  N.  J.,  I  was  instructed  by  the  general 
storekeeper,  navy  yard,  Philadelphia,  Pa.,  by  circular  letter  or  cir- 
cular letters  to  make  requisition  for  coal  allowance  up  to  June  30, 
1912,  and  to  fill  my  bins  with  coal  in  view  of  the  uncertain  conditions 
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existing  at  the  time  and  the  probabilities  of  a  strike.    At  that  time 
I  expected  to  remain  on  duty  at  the  New  York  Shipbuilding  Com- 

?any  for  at  least  another  year  and  expected  to  reside  at  78  Aberdeen 
lace,  Woodbury,  N.  J.,  while  on  this  duty.  Noqe  of  the  coal  ob- 
tained was  in  excess  of  my  fuel  allowance  at  the  time  it  was  obtained. 
"(b)  By  orders  from  the  Navy  Department  I  was  detached  from 
duty  at  the  New  York  Shipbuilding  Company  on  September  30, 
1912,  and  ordered  to  report  for  duty  on  board  the  U.  S.  S.  Minne- 
sota on  October  1,  1912,  at  the  navj  yard,  Philadelphia,  Pa.  In 
pursuance  of  above  orders  by  my  oflScial  right  and  by  my  duty  to  my 
family  in  order  to  get  them  settled  before  going  to  sea,  I  moved  my 
family  in  September  from  78  Aberdeen  Place,  Woodbury,  N.  J.,  to 
2328  South  21st  St.,  Philadelphia,  Pa.  I  notified  the  general  store- 
keeper, navy  yard,  Philadelphia,  Pa.,  by  letter  and  telephone  before 
moving  my  residence  in  order  that  the  public  fuel  at  78  Aberdeen 
Place  might  be  disposed  of  in  accordance  with  the  wishes  of  proper 
authority  and  that  I  might  be  relieved  from  the  responsibility  for 
its  custody  after  I  had  vacated  the  house  at  78  Aberdeen  Place.'' 

And  further  in  his  letter  of  appeal : 

"  2.  The  statement  contained  in  the  auditor's  letter  is  incorrect  and 
I  desire  to  invite  attention  to  the  law  and  Navy  regulations  estab- 
lished in  pursuance  of  the  law  in  reference  to  fuel  allowances,  and  to 
say  that  at  no  time  during  the  period  mentioned  by  the  auditor  did 
I  draw  any  coal  or  other  fuel  in  excess  of  my  allowance.  The  audi- 
tor states  that  the  coal  was  unnecessary.  Nowhere  can  I  find  any 
law  or  regulation  hitherto  established  which  permits  the  auditor  to 
determine  the  necessity  for  my  fuel  allowance.  By  law  the  necessary 
fuel  allowance  is  established  by  the  Secretary  of  War.  1  certified 
to  the  necessity  myself,  drew  no  fuel  in  excess  of  my  allowance,  had 
a  perfectly  legal  and  moral  right  to  draw  all  the  fuel  I  did  draw, 
and,  in  addition,  considered  and  still  consider  that  I  not  only  had  a 
legal  and  moral  right  to  draw  the  fuel  I  did  draw,  but  that,  under 
the  existing  circumstances,  it  was  my  duty  to  my  wife  and  family 
to  draw  the  fuel  that  I  did  draw,  especially  after  the  warning 
referred  to  in  my  above-mentioned  letter  which  I  received  from 
Government  authority. 

"  3.  By  the  decision  above  referred  to  of  the  Auditor  for  the  Navy 
Department,  nineteen  dollars  and  ninety  cents  ($19.90)  of  my  pay 
has  been  taken  away  from  me  for  which  I  am  absolutely  unable  to 
find  any  justification  whatever.  My  pay  has  not  been  checked  for 
an  overpayment  of  money  to  me.  My  pay  has  simply  been  taken 
from  me  to  pay  a  Government  bill  for  tne  removal  of  Government 
coal  from  premises  I  was  occupying.  I  had  no  word  or' say  whatever 
in  regard  to  the  removal  of  the  coal  or  in  regard  to  the  contract  for 
the  removal  of  the  coal.  I  gave  no  order  whatever,  written,  or  other- 
wise, and  was  in  no  way  responsible  for  the  removal  of  the  coal ;  and 
all  coal  which  the  Government  had  on  my  premises,  as  I  have  above 
stated,  I  had  a  legal  and  moral  right  to  have  there  under  the  law  and 
regulations,  and  I  also  consider  it  to  have  been  my  duty  to  have  it 
there." 

The  material  facts  appear  to  be  as  follows : 

Before  and  during  the  period  in  question  the  appellant  was  as- 
signed to  duty  at  Camden,  N.  J.,  and  resided  at  Woodbury,  N.  J. ;  on 
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March  1,  1912,  he  had  sufficient  fuel  on  hand  to  meet  his  needs  for 
the  next  six  months;  by  circular  letter,  dated  March  2,  1912,  the 
general  storekeeper  at  the  navy  yard,  Philadelphia,  advised  him  that 
a  strike  in  the  anthracite  coal  regions  was  probable  and  that  on  ac- 
count of  the  severe  weather  for  the  preceding  two  months  dealers' 
reserve  stocks  had  been  greatly  depleted,  and  requested  that  he  sul)- 
mit  immediately  a  coal  requisition  for  as  much  of  his  March  fuel 
allowance  as  he  could  store,  and  also  that  requisition  for  such  of  the 
April  allowance  as  he  could  store  be  forwarded  in  time  to  admit  of 
orders  for  same  being  placed  on  April  1 ;  the  appellant  accordingly 
drew  14,006  pounds  of  coal  in  March  and  4,000  pounds  in  April ;  the 
amount  of  coal  so  drawn  was  not  in  excess  of  his  regulation  maxi- 
mum allowance  for  the  fiscal  year  ending  June  30, 1912,  and  was  the 
last  fuel  drawn  by  him  prior  to  his  detachment  from  said  duty  on 
September  30,  1912;  he  reported  to  the  general  storekeeper  that  on 
July  1,  1912,  he  had  on  hand  10,000  "pounds  of  coal ;  about  the  latter 
part  of  August,  before  moving  his  residence,  he  notified  the  general 
storekeeper  that  he  had  a  quantity  of  coal  on  hand  that  the  general 
storekeeper  might  take  steps  to  make  proper  disposition  of  the  same 
and  relieve  him  from  the  responsibility  of  its  custody ;  on  August  29, 
the  general  storekeeper  made  requisition,  which  was  approved  by  the 
Commandant  of  the  navy  yard  on  that  date,  to  have  the  coal  removed 
to  a  local  coal  yard  and  later  redelivered  to  another  officer.  An  agree- 
ment was  made  by  the  Navy  pay  officer  at  Philadelphia  with  a  coal 
dealer  at  Woodbury  to  perform  said  services  at  the  rate  of  $2  per 
ton ;  the  coal,  amounting  to  19,900  pounds,  was  removed  on  September 
9,  and  the  amount  paid  therefor  by  the  pay  officer  was  $19.90. 

The  question  for  determination  is  whether  the  appellant  should 
reimburse  the  Government  the  amount  of  the  extra  expense  it  in- 
curred in  removing  the  coal  from  his  residence,  or,  in  other  words, 
whether  the  Government  or  the  appellant  should  bear  the  expense  in 
question. 

The  Army  appropriation  act  of  March  2,  1907  (34  Stat.,  1167), 
provides : 

"  That  hereafter  the  heat  and  light  actually  necessary  for  the  au- 
thorized allowance  of  quarters  for  officers  and  enlisted  men  shall  be 
furnished  at  the  expense  of  the  United  States  under  such  regulations 
as  the  Secretary  of  War  may  prescribe." 

The  appellant  is  entitled  to  the  benefit  of  the  above  provision  by 
virtue  of  the  acts  of  March  3, 1899  (30  Stat.,  1007),  and  May  13, 1908 
(36  Stat.,  128). 

The  Army  Regulations,  1910,  provide: 

"1062.  Each  officer  *  ♦  *  entitled  to  and  occupying  public 
quarters  or  quarters  other  than  public  which  are  heated  oy  a  separate 
plant,  will  be  furnished  at  the  expense  of  the  United  States  with  the 
quantity  of  fuel  set  forth  in  the  table  of  allowances,  paragraph  1060. 
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This  allowance  may  be  considered  accumulative  within  a  fiscal  year, 
and  any  excess  of  allowance  appearing  as  overdrawn  by  an  officer  at 
the  end  of  a  fiscal  year  will  be  paid  for  at  contract  price. 

"  1055.  Fuel  will  only  be  issued  or  sold  to  an  officer  upon  his  cer- 
tificate that  it  is  for  his  personal  or  family  use;  any  sale,  exchange, 
or  transfer  whatever  of  fuel  issued  or  sold  to  an  officer  under  this 
paragraph  is  forbidden. 

"  1056.  Merchantable  oak  wood  is  the  standard ;  the  cord  is  128 
cubic  feet.  The  scale  of  equivalents  to  govern  in  the  issue  and  sale 
of  fuel  will  be  published  from  time  to  time  in  general  orders. 

"  1058.  Fuel  issued  to  officers  or  troops  is  public  property.  Any 
portion  not  consumed  by  them  during  the  fiscal  year  will  be  reported 
on  July  1,  or  as  soon  thereafter  as  possible,  to  the  quartermaster  and 
will  be  taken  up  on  his  return. 

"  1059.  Fuel  will  be  issued  only  in  the  month  when  due.    *    *    *." 

Navy  Regulations,  1909,  provide: 

"  1118  (2)  Fuel  issued  to  officers  is  public  property.  Any  portion 
not  consumed  shall  be  returned  to  the  Crovernment. 

"  1119  (2)  In  the  case  of  fuel,  blank  fuel-allowance  requisitions 
shall  be  furnished  on  application  to  general  storekeepers,  and  offi- 
cers shall  make  requisitions  as  r^eeded^    *     *     *. 

"(3)  Ordinarily,  officers  shall  not  submit  requisitions  for  less  than 
the  equivalent  of  half  a  cord  of  oak  wood,  or  oftener  than  once  each 
calendar  month. 

"(4)  Requisitions  prepared  as  above  shall  be  forwarded  to  the 
general  storekeeper  of  the  station  (or,  in  the  case  of  officers  on  duty 
where  there  is  no  station,  to  the  general  storekeeper  of  the  nearest 
navy  yard  or  station),  who  shall  notify  the  contractor  to  deliver  the 
quantity  of  fuel  required.    *     *     *.'* 

Under  the  act  of  March  2,  1907,  supra^  it  is  the  heat,  or  the  fuel 
necessary  to  produce  the  heat,  "  octyMly  necessary  "  for  an  officer's 
authorized  allowance  of  quarters  that  is  to  be  furnished  at  the  ex- 
pense of  the  United  States,  and  the  regulations  prescribed  must  b© 
construed  with  that  object  in  view. 

Under  the  table  of  allowances  contained  in  paragraph  1060,  Army 
Regulations,  1910,  expressed  in  cords  of  oak  wood,  and  War  Depart- 
ment General  Order  No.  24,  of  March  10,  1890,  fixing  the  equivalent 
of  a  cord  of  oak  wood  as  1,700  pounds  of  Pennsylvania  anthracite 
coal,  the  appellant's  allowance  was  2,550  pounds  of  anthracite  coal 
per  month  from  May  1  to  August  81,  and  9,562  pounds  per  month 
from  September  1  to  April  30. 

The  Secretary  of  War,  however,  in  establishing  the  said  table  of 
fuel  allowance,  did  not  undertake,  as  contended  by  appellant,  to 
determine  that  the  amounts  therein  prescribed  are  "  actually  neces- 
sary" for  an  officer's  authorized  allowance  of  quarters,  but  rather 
that  his  reasonable  necessities  should  not  exceed  such  amoimts.  That 
the  allowance  so  fixed  was  intended  to  be  a  maximum,  and  that  only 
such  amounts  as  were  actually  necessary  within  the  prescribed  limits 
were  to  be  drawn,  is  clearly  shown  by  the  regulations;  for  if  it  were 
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otherwise  there  would  apparently  be  no  necessity  for  requiring  the 
officer  in  requesting  fuel  to  certify  that  it  was  for  his  personal  or 
family  use  and  forbidding  its  sale,  exchange,  or  transfer,  because, 
actually  needing  his  full  allowance  for  his  own  use,  there  would  be 
no  balance  left  to  be  disposed  of  otherwise.  And,  again,  it  will  be 
observed  that  the  same  allowance  is  made  for  September  as  for 
January,  yet  it  is  well  known  that  the  actual  fuel  needs  for  these 
months  are  not  the  same.  As  a  matter  of  fact  it  would  be  impossible 
for  the  Secretary  of  War  by  a  general  regulation  to  determine  the 
actual  fuel  needs  of  every  officer,  because  their  needs  are  different 
and  vary  according  to  the  different  local  conditions.  This  is  even 
true  as  to  officers  of  the  same  rank,  occupying  the  same  number  of 
rooms  as  quarters,  and  stationed  in  the  same  latitude. 

Then,  again,  by  providing  in  the  Army  Regulations  that  the  fuel 
furnished  an  officer  is  public  property  and  is  only  for  his  personal 
or  family  use,  and  not  to  be  sold,  exchanged,  or  transferred,  thus 
removing  any  incentive  or  reason  for  him  to  draw  fuel  for  any  other 
purpose  than  for  his  own  personal  or  family  use,  it  is  evidently  con- 
templated that  officers  will  draw  no  more  fuel  than  actually  needed ; 
and  as  the  Government  stands  ready  at  all  times  to  supply  their 
needs  upon  request,  there  can  be  no  necessity  for  their  anticipating 
their  needs  beyond  what  is  reasonably  necessary.  It  is  implied, 
therefore,  in  the  Army  Regulations  and  expressly  provided  in  the 
Navy  Regulations  (Art.  119,  par.  2)  quoted,  suprcu^  that  an  officer 
shall  draw  fuel  "  as  needed." 

It  appears  to  me  that  the  reasonable  interpretation  of  the  regula- 
tions I  have  quoted  is  that  an  officer  of  the  Navy  may  properly  draw 
within  the  limits  of  his  authorized  allowance  that  fuel  only  which 
he  may  actually  need  from  month  to  month,  and  if  he  draws  no 
more  the  expense  of  removing  the  unconsumed  balance  at  the  date 
of  detachment  will  be  borne  by  the  Government  as  necessarily  inci- 
dent to  the  furnishing  of  the  fuel  actually  necessary.  But  if  he 
draws  more  than  is  reasonably  necessary,  and  a  large  quantity  on 
hand  is  proof  conclusive  of  that  fact,  even  though  he  has  not  ex- 
ceeded his  maximum  allowance,  he  takes  the  risk,  in  case  of  detach- 
ment, of  having  at  his  own  expense  to  return  to  the  Government  that 
which  he  has  unnecessarily  obtained  from  it. 

While  the  fuel  allowance  is  accumulative  within  a  fiscal  year  it 
is  not  accumulative  from  one  fiscal  year  to  another.  It  is  provided, 
therefore,  that  an  officer  will  report  the  amount  of  the  unconsumed 
fuel  he  may  have  on  July  1,  which  amount  is  constructively  re- 
issued to  him  and  charged  to  his  fuel  account  for  the  new  fiscal 
year.  The  appellant  reported  that  on  July  1,  1912,  he  had  on  hand 
10,000  pounds  of  coal.  From  the  evidence  now  presented  it  ap- 
pears that  he  had  19,900  pounds,  the  amount  that  was  removed  from 
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his  residence  on  September  9,  1912,  plus  the  amount  that  he  actually 
consumed  from  July  1  to  September  9.  As  the  amount  reported 
as  being  on  hand  July  1  was  incorrect,  and  as  the  actual  amount  on 
hand  at  that  time  can  not  now  be  determined,  it  is  impossible  to 
determine  the  actual  amount  consumed  from  July  1  to  September  9. 
However,  his  needs,  whatever  they  were,  and  whether  or  not  they 
were  less  or  greater  than  his  authorized  allowance,  were  supplied 
during  said  period,  and  on  September  9  he  had  on  hand  19,900 
pounds  of  coal  that  had  been  drawn,  which  was  in  excess  of  his 
actual  needs  up  to  that  date. 

The  appellant  contends,  however,  that  by  reason  of  the  circular 
letter  issued  by  the  general  storekeeper  on  March  2,  1912,  referred 
to  above,  he  was  justified  in  drawing  more  coal  than  he  needed  at 
that  time,  and  that  therefore  the  imnecessary  coal  he  had  drawn 
should  be  removed  from  his  residence,  not  at  his  own,  but  at  the  ex- 
pense of  the  Government. 

The  general  storekeeper  in  issuing  the  letter  probably  presumed 
that  the  officers  to  whom  it  was  addressed  would  actually  need,  if 
not  in  March  and  April,  at  least  in  that  fiscal  year,  the  amount  of 
fuel  he  advised  them  to  draw.  However,  imder  the  regulations  the 
officer  who  requests  the  fuel  is  the  judge  of  his  needs  and  responsible 
for  his  requisitions,  and  not  the  general  storekeeper.  The  latter  has 
no  means  of  knowing  how  much  fuel  the  officer  may  have  on  hand 
or  how  much  he  may  need,  nor  does  it  appear  that  he  is  clothed  with 
any  authorit}^  in  the  matter,  if  the  amount  requested  does  not  ex- 
ceed the  officer's  allowance,  except  to  honor  the  requisition.  If  the 
general  storekeeper  had  known  that  appellant  had  on  hand  at  that 
time  sufficient  fuel  to  meet  his  needs  for  the  next  six  months,  he 
probably  would  not  have  sent  him  the  letter.  The  said  circular 
letter  must,  therefore,  be  viewed  in  the  light  of  personal  advice,  bind- 
ing neither  on  the  Government  nor  the  officer. 

The  expense  then  of  removing  from  appellant's  residence  the 
coal  which  he  had  on  hand  September  9,  1912,  was  an  expense  made 
necessary  entirely  by  the  fact  that  contrary  to  law  and  the  regula- 
tions he  had  drawn  coal  largely  in  excess  of  his  reasonable  needs, 
and  for  his  action  in  so  doing  he  and  not  the  Government  should 
bear  the  consequences.  In  other  words,  the  expense  incurred  having 
been  made  necessary  through  his  fault  it  was  properly  charged  to 
him.  (See  55  MS.  Comp.  Dec.,  401,  Oct.  26,  1910;  Binff  v.  United 
States,  44  Ct.  CL,  515.) 

The  action  of  the  auditor  is  affirmed 
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BIGHT  07  THE  HEAD  07  A  DEPABTHENT  TO  OBDE&  THE  BEIN8TATEXEKT 
OF  A  SUSPENDED  EXPLOYEE  WITH  PAY  7B0X  DATE  OF  STTSPENSION. 

Where  an  employee  has  been  legally  suspended  without  pay,  by  authority  of 
the  head  of  a  department,  pending  the  investigation  of  charges,  and  after 
the  investigation  an  order  is  issued  restoring  him  to  duty,  with  pay  from 
date  of  suspension,  such  order  will  not  be  construed  as  operating  retro- 
actively to  entitle  the  employee  to  pay  during  the  period  of  suspension. 

Deeision  by  Comptroller  Downey,  January  16,  1914. 

By  letter  dated  January  3,  filed  January  7,  1914,  Wyllys  A. 
Hedges  applied  for  a  revision  of  settlement  of  his  account,  No.  8638, 
dated  December  15,  1913,  for  period  of  service  as  receiver  and  spe- 
cial disbursing  agent  at  United  States  land  office,  Lewistown,  Mont., 
ended  June  30,  1913,  in  which  settlement  the  Auditor  for  the  In- 
terior Department  disallowed  $290  salary  paid  Joseph  E.  Lamb,  as 
clerk  at  $1,200  per  annum,  from  January  5,  1913,  to  March  31, 1913, 
both  inclusive. 

The  pay  roll  filed  with  the  account,  showing  payment  to  Joseph 
E.  Lamb,  disallowed  by  the  auditor,  has  attached  to  it  copies  of  let- 
ters from  the  Commissioner  of  the  General  Land  Office  as  follows: 
First,  under  date  of  January  6,  1913,  addressed  to  Joseph  E.  Lamb : 

"  By  authority  of  the  Secretary  of  the  Interior,  you  are  hereby 
suspended  from  duty,  without  pay,  as  a  clerk  at  $1,200  per  annum 
in  the  land  office  at  Lewistown,  Montana,  from  and  after  January  4, 
1913,  pending  investigation  of  charges  involving  assault  upon  the 
register  of  the  Lewistown  land  office." 

Second,  letter  of  said  commissioner,  dated  April  1,  1913,  addressed 
to  register  and  receiver: 

"  This  office,  having  been  advised  by  telegram  of  March  31,  1913, 
from  Joseph  E.  Lamb  *  *  *  that  he  had  been  acquitted,  after 
trial  before  a  jury,  of  the  charge  of  felonious  assault  upon  the 
register,  which  statement  is  confirmed  by  telegram  of  the  same  date 
from  the  chief  of  the  Fourth  Field  Division,  he  has  been  restored  to 
duty  with  pay  from  and  including  January  5,  1913.     *     *     * 

"As  it  is  considered  best  that  Mr.  Lamb  should  not  be  continued 
in  the  Lewistown  office,,  he,  together  with  his  wife,  Mrs.  Mamie 
Lamb,  are  hereby  transferred  to  the  land  office  at  Great  Falls,  Mon- 
tana, at  the  salaries  they  are  now  receiving,  $1,200  and  $900,  respec- 
tively. The  receiver  of  the  Lewistown  office  will  pay  the  salaries 
of  both  clerks  to  and  includii^  the  day  preceding  that  of  their 
entrance  on  duty  in  the  Great  Falls  office,  of  which  date  he  will  be 
hereafter  advised." 

The  claim  of  the  officer,  in  his  letter  of  appeal,  that  he  made  the 
payment  disallowed  by  the  auditor  by  direction  of  his  superior 
officer,  the  Commissioner  of  the  General  Land  Office,  appears  veri- 
fied by  the  second  of  the  letters  above  quoted. 
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The  first  letter  shows  the  suspension  made  by  authority  of  the 
Secretary  of  the  Interior  expressly  without  pay.  The  second  letter 
practically  reverses  the  suspension,  so  far  as  loss  of  pay  is  con- 
cerned, if  its  manifest  purpose  is  effective,  but  fails  to  diow  that 
such  reversal  was  by  the  direction  or  authority  of  the  Secretary  of 
the  Interior,  which,  however,  is  not  material. 

For  reasons  stated  in  Comptroller's  decision  of  January  14,  1914, 
in  the  case  of  George  W.  Adams,  Mr.  Lamb  is  not  entitled  to  pay 
during  the  time  of  his  suspension. 

See  also  case  of  Lounsberry  (11  Comp.  Dec,  661),  similar  to  the 
case  of  Lamb  under  consideration. 

The  action  of  the  auditor  in  disallowing  pay  for  the  period  of 
suspension  is  approved. 


LEAVE  OF  ABSENCE  TO  EMPLOYEES  OF  THE  NAVAL  ATTXILIAEY  SEEVICE. 

A  leave  of  absence  for  30  days  on  fuU  pay  to  an  employee  of  the  Naval  Auxiliary 
Service  embraces  a  period  of  30  running  days  from  and  including  the 
second  day  of  such  leave.  Under  the  present  practice  the  first  day  of  leave 
is  counted  as  a  day  of  duty  and  the  date  of  return  as  a  day  of  leave. 

Decision  by  Comptroller  Downey,  January  19,  1914: 

Isaac  B.  Smith,  master,  Naval  Auxiliary  Service,  applied  January 
8, 1914,  for  revision  of  the  action  of  the  Auditor  for  the  Navy  Depart- 
ment in  disallowing  by  settlement  No.  54:62-D,  dated  December  8, 
1913,  the  following  payments : 

"  J.  J.  McAndrews,  1st  asst.  eng.,  pay  for  August  17,  1913,  disal- 
lowed; 1  day,  at  $90  per  month,  $3.00. 

"W.  A.  Heywood,  chief  eng.,  pay  for  September  27,  1913,  dis- 
allowed; 1  day,  at  $134  per  month,  $S.13." 

The  question  involved  in  these  disallowances  is  whether  the  officers 
were  on  leave  with  pay  on  the  days  mentioned  or  on  furlough  without 
pay.  Their  compensation  is  fixed  by  the  Secretary  of  the  Navy  and 
paid  out  of  a  lump-sum  appropriation.  They  are  therefore  entitled 
to  such  number  of  days'  leave  of  absence  with  pay  as  the  Secretary 
of  the  Navy  chooses  to  allow  them  in  their  contracts  of  employment 
or  by  regulation. 

Article  68,  regulations  Naval  Auxiliary  Service,  provides  as 
follows: 

"  Officers  attached  to  ships  in  service  may  be  granted  not  to  exceed 
30  days'  leave  of  absence  each  year  on  full  pay.    *    *    *." 

J.  J.  McAndrews  was  granted  30  days'  leave  of  absence  with  pay 
beginning  July  17,  1913,  and  on  August  6,  1913,  he  was  granted  an 
extension  of  10  days'  leave,  without  pay,  to  the  above  leave  of 
absence.  He  reported  for  duty  on  August  27,  1913.  He  w«s  there- 
fore absent  41  days — 14  days  during  July  and  27  during  August,  the 
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practice  being  to  count  the  first  day  of  leave  as  a  day  of  duty  and 
the  date  of  return  as  a  day  of  leave.  He  was  paid  $90  for  the  full 
month  of  July  and  $63  for  periods  from  August  1  to  17  and  27  to  31, 
1913,  but  later  it  was  discovered  that  he  was  not  entitled  to  pay  on  the 
day  of  his  return  to  duty  (Aug.  27)  and  the  amount  of  $3  was 
checked  against  his  pay  for  September. 

The  auditor  in  this  settlement  decided  that  30  days'  leave  com- 
mencing July  18,  1913,  would  expire  on  August  16,  1913,  and  there- 
fore disallowed  the  amount  of  $3  paid  for  August  17, 1913. 

The  appellant  contends  that  under  the  above  ruling  this  officer  did 
not  receive  30  days'  leave  with  fuU  pay,  but  instead  had  30  days'  leave 
with  29  days'  pay. 

The  granting  of  30  days'  leave  with  full  pay  does  not  necessarily 
mean  30  days'  leave  with  30  days'  pay.  It  means  30  days'  leave  with 
the  pay  which  the  officer  would  have  received  if  he  was  on  duty 
during  that  period.  A  30-day-leave  period  for  this  service  is  just  as 
long  as,  and  no  longer  than,  a  30^day-duty  period.  The  leave  in  this 
case  was  granted  for  "  30  days  "  as  distinguished  f nwn  "  a  month." 
Had  this  officer  remained  on  duty  for  30  days  from  and  including 
July  18,  such  period  of  duty  would  have  expired  on  and  with  August 
16,  and  the  same  rule  applies  to  his  leave  status  during  this  period. 

The  disallowance  by  the  auditor  of  $3  for  pay  on  August  17, 1913, 
is  therefore  affirmed. 

As  to  the  other  item  it  appears  that  W.  A.  Heywood  was  granted 
80  days'  leave  with  pay,  and  upon  expiration  thereof  he  was  to  be 
detached  from  duty  and  placed  on  furlough  without  pay.  He  left 
the  vessel  on  August  27,  1913,  and  his  leave  oonmienced  on  the  day 
following,  August  28, 1913.  Under  the  rule  followed  in  the  previous, 
item,  the  period  of  leave  in  this  case  expired  on  September  26,  1913, 
The  disallowance  by  the  auditor  of  $5.13  for  pay  on  September  27 
is  proper  and  therefore  affirmed. 

A  certificate  of  no  differences  will  issue  in  accordance  with  this 
decision.  Revision  is  limited  to  the  items  of  which  revision  is 
requested,  and  the  right  of  revision  as  to  the  remainder  of  the 
account  is  reserved. 


FEES  OF  EEOISTEES  AJTD  RECEIVEE8  OF  THE  LAND  OFFICE. 

The  act  of  August  24,  1912  (37  Stat,  497),  which  provides  generally  what 
fees  shall  be  charged  by  officers  of  the  Interior  Department  for  copies  of  the 
records  of  that  department,  and  also  provides  that  all  sums  received  under 
the  provisions  of  the  act  shall  be  deposited  in  the  Treasury  as  a  miscel- 
laneous receipt,  does  not  rei)eal  or  supersede  the  special  legislation  under 
which  registers  and  receivers  of  the  land  office  are  entitled  to  charge  and 
retain  on  account  of  their  compensation,  certain  fees  for  making  transcripts 
of  records  of  their  offices  and  for  furnishing  other  record  information  re- 
qpecting  public  lands  or  land  titles  in  consolidated  land  districts. 
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Comptroller  Downey  to  the  Secretiury  of  the  Interior,  January  19,  1914: 

I  have  received  through  Assistant. Secretary  Jones  your  letter  of 
the  14th  instant,  as  follows: 

"  Section  2239,  U.  S.  Revised  Statutes,  provides  that  registers  and 
receivers  for  any  consolidated  land  district  '  in  addition  to  the  fees 
now  allowed  by  law,'  shall  be  entitled  to  charge  and  receive  for  mak- 
ing transcripts  for  individuals  or  furnishing  any  other  record  infor- 
mation respecting  public  land  or  land  titles  in  their  consolidated  land 
districts,  such  fees  as  are  properly  authorized  by  the  tariff  existing 
in  the  local  courts  of  their  district. 

"The  act  of  March  22.  1904  (33  Stat.,  144),  'An  act  to  authorize 
re^sters  and  receivers  oi  United  States  land  offices  to  furnish  tran- 
scripts of  their  records  to  individuals,'  provides  they — 
" '  shall,  in  addition  to  tiie  fees  now  allowed  by  law,  be  entitled  to 
charge  and  receive  for  making  transcripts  of  the  records  in  their 
offices  for  individuals,  the  sum  of  ten  cents  per  hundred  words  for 
each  transcript  so  furnished.' 

"The  act  of  August  24,  1912  (37  Stat.,  497),  entitled  'An  act  to 
make  uniform  charges  for  furnishing  copies  of  records  of  the  De- 
partment of  the  Interior,  etc.,'  provides  certain  fees  for  such  service, 
and — 

"'that  all  sums  received  under  the  provisions  of  this  act  shall  be 
deposited  in  the  Treasury  to  the  credit  of  miscellaneous  receii)ts.' 

"  Some  of  the  local  officers  in  consolidated  land  districts  claim  that 
they  are  entitled  to  charge  the  foes  authorized  by  section  2239,  and, 
as  there  am)ears  to  be  some  doubt  as  to  the  intention  of  the  last- 
named  act,  I  would  thank  you  for  an  opinion  on  the  following  points : 

"(1)  Does  the  act  of  August  24,  1912,  supersede  section  2239,  and 
the  act  of  March  22,  1904? 

"(2^  Are  the  fees  earned  under  the  act  of  August  24,  1912,  to  be 
deposited  in  the  lYeasury  the  same  as  other  fees  earned,  and,  if  so, 
are  such  earnings  to  be  taken  into  consideration  of  the  register  and 
receiver's  compensation?" 

The  act  of  August  24, 1912,  cited  in  your  letter,  applies  only  to  the 
"  Secretary  of  the  Interior,  the  head  of  any  bureau,  office,  or  institu- 
tion, or  any  officer  of  that  department,"  and  its  title  refers  to  "  records 
of  the  Department  of  ihe  Interior  and  its  several  bureaus." 

Land  districts  are  created  by  law  (sec.  2256,  Revised  Statutes) ,  and 
the  law  provides  for  the  appointment,  by  the  President,  of  a  register 
and  a  receiver  for  each  land  district  established  by  law.  (Sec.  2234, 
Revised  Statutes.)  Local  land  offices  constitute  a  local  field  service, 
and  are  not  bureaus  of  the  Interior  Departoient  They  are  under  the 
general  supervision  and  control  of  the  Secretary  of  the  Interior 
through  the  General  Land  Office.  In  this  sense,  rasters  and  receiv- 
ers are  officers  of  or  under  the  Department  of  tho  Interior.  It  does 
not  follow,  however,  that  they  are  necessarily  within  the  purview  of 
the  act  of  1912,  supra. 

Registers  and  receivers  are  compensated  in  large  part  by  certain 
specific  fees  for  services  which  they  are  called  upon  to  render.    With 
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certain  exceptions  their  compensation  is  limited  to  $8,000  per  annum, 
and  they  are  required  to  pay  into  the  Treasury  any  excess  of  c<Mn- 
pensation  over  that  amount  received  by  them. 

The  general  provisions  of  the  act  of  1912  should  not  be  construed 
as  repealing,  or  superseding,  this  special  legislation  governing  the 
fees  and  compensation  of  these  officers,  unless  the  terms  of  the  general 
statute  include,  by  necessary  implication,  registers  and  receivers  of 
land  offices. 

The  provision  in  the  act  of  1912  that  sums  received  thereunder 
shall  be  deposited  in  the  Treasury  as  a  miscellaneous  receipt  is  not 
consistent  with  the  general  plan  of  compensating  registers  and  re- 
ceivers by  fees  for  their  services.  Congress  may  require  of  them  a 
service  and  may  direct  that  the  fee  therefor  shall  be  paid  into  the 
Treasury,  but  unless  the  intent  to  do  so  is  clearly  expressed  a  statute 
enacted  in  general  terms  should  not  be  so  construed  as  to  deprive 
them  of  fees  to  which  they  were  entitled  under  special  laws  in  force 
at  the  time  of  said  enactment. 

The  word  "  officers  "  in  the  act  of  1912  admits  of  an  interpretation 
broad  enough  to  cover  registers  and  receivers,  but  it  may,  also,  be 
construed  as  relating  to  officers  of  the  Interior  Department  only, 
as  distinguished  from  the  field  service  of  the  public  lands,  or  to 
officers  whose  compensation  is  not  derived  from  fees  for  specific 
services. 

Taking  the  act  as  a  whole,  and  in  connection  with  the  other  statutes 
cited,  I  am  of  the  opinion  that  it  was  not  intended  to  apply  to  reg- 
isters and  receivers.  Those  officers  should  continue  to  collect  and 
retain  or  deposit  and  account  for  their  fees  under  laws  in  force  prior 
to  its  enactment. 


PTHEICHASE  ON  ACCOimT  07  CONTEACTOB  IN  DEEAXTLT. 

The  excess  in  cost  of  one  kind  of  hay  bought  because  of  a  contractor's  failure  to 
deliver  a  different  kind  of  liay,  as  contracted  for,  does  not  furnish  a  proper 
measure  of  damages  In  the  absence  of  a  showing  that  the  hay  bought  was 
of  practically  the  same  quality  and  sold  in  the  market  for  practically  the 
same  price  as  the  kind  of  hay  contracted  for. 

For  discussion  of  other  matters  involvedt  see  decision. 

Deeision  by  Comptroller  Downey,  January  19,  1914. 

W.  E.  Thomas  requested,  December  8, 1913,  a  revision  of  the  action 
of  the  Auditor  for  the  War  Department  in  disallowing,  November  5, 
1913,  his  claim  (No.  482,867)  for  $1,013.45  deducted  by  the  War  De- 
partment from  the  contract  price  of  hay  delivered  under  contract 
dated  May  18, 1910,  as  excess  cost  of  other  hay  bought  because  of  the 
failure  of  said  contractor  to  fill  all  orders  as  directed. 
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The  Auditor  disallowed  said  claim  for  reasons  stated  by  him  as 
follows : 

"  Under  contract  dated  May  18,  1910,  claimant  formally  undertook 
and  agreed  to  furnish  2,800,000  pounds  of  hay  at  Fort  D.  A.  Russell, 
Wyo.,  durinff  the  first  quarter  of  the  fiscal  year  1911.  Deliveries  to 
commence,  if  required,  on  the  1st  day  of  July,  1910,  and  shall  be  made 
at  such  times  and  in  such  quantities  as  the  quartermaster  at  Fort 
D.  A.  Eussell  may  direct.  In  case  of  failure  to  deliver  on  time,  then 
the  quartermaster  shall  have  the  power  to  purchase  in  such  manner 
as  he  may  elect,  to  supply  the  deficiency,  and  the  contractor  shall  be 
charged  for  any  expense  incurred  by  the  Government  in  excess  of 
the  rates  provided  for  in  the  contract. 

"  The  claimant  failed  to  deliver  hay  as  requested  and  the  Govern- 
ment was  compelled  to  buy  in  the  open  market  to  supply  the  defi- 
ciencv,  and  the  excess  cost  would  appear  to  be  a  proper  charge  against 
the  claimant.     Said  claim  is  therefore  disallowed.'^ 

The  claim  presented  is  predicated  on  facts  as  follows : 
By  contract  dated  May  18,  1910,  W.  E.  Thomas  undertook  and 
agreed  to  furnish  and  deliver  at  Fort  D.  A.  Russell,  Wyo.,  "  during 
the  first  quarter  of  the  fiscal  year  ending  June  30,  1911,"  2,800,000 
pounds  of  "  No.  1,  Kansas  upland  prairie  hay,  baled  "  (this  quantity 
"  at  the  option  of  the  United  States,"  to  be  increased  or  decreased  by 
"  not  to  exceed  20  per  cent  thereof,  at  any  time  during  the  continu- 
ance of  the  contract,"  provided  that  in  case  of  such  increase  or  de- 
crease, "  written  notice  of  such  change  will  be  served  upon  the  con- 
tractor hy  the  Chief  Quartermaster^  Department  of  the  Missouri) 
at  a  price  of  61  cents  per  hundredweight  for  all  hay  delivered  and 
accepted  as  agreed. 
It  was  further  stipulated  and  agreed — 

"  That  deliveries  under  this  contract  shall,  if  required,  commence 
on  the  1st  day  of  July,  1910,  and  shall  be  made  at  such  time  or  times, 
and  in  such  quantities  as  the  quartermaster  at  the  station  above  named 
or  higher  authority  may  direct,  provided  this  agreement  is  approved 
by  the  Commanding  General,  Department  of  the  Missouri ;  otherwise 
not  until  such  approval  is  obtained.    *     *     * 

"  That  in  case  of  failure  of  the  contractor  to  comply  with  the  stipu- 
lations of  this  contract  *  *  *  then  the  party  of  the  first  part 
shall  have  the  power  to  purchase  in  such  manner  as  he  may  elect,  to 
supply  the  deficiency,  and  the  contractor  shall  be  charged  for  any 
expense  incurred  by  the  Government  in  excess  of  the  rates  herein  pro- 
vided ;  such  amount  to  be  deducted  from  any  moneys  due  or  to  become 
due  the  contractor.    *    *     * 

"That  this  contract  shall  be  subject  to  the  approval  of  the  com- 
manding general.  Department  of  the  Missouri." 

Said  contract  was  approved  by  the  commanding  general.  Depart- 
ment of  the  Missouri,  on  June  9,  1910. 

"  Calls,"  or  orders,  for  delivery  of  hay  were  placed  with  the  con- 
tractor as  follows: 
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Call  1,  May  27,  1910,  for  400,000  pounds,  to  be  delivered  by 
July  1,  1910. 

Call  2,  June  8,  1910,  for  400,000  pounds,  to  be  delivered  by 
July  1,  1910. 

Call  3,  July  22,  1910,  for  700,000  pounds,  to  be  delivered  by 
August  5,  1910. 

Call  4,  July  27,  1910,  for  740,000  pounds,  to  be  delivered  by 
August  31,  1910. 

Call  5,  August  29,  1910,  for  1,120,000  pounds,  to  be  delivered  by 
September  30,  1910. 

Or  a  total  of  3,360,000  pounds,  to  be  delivered  in  that  quarter. 

On  July  16,  1910,  the  contractor  was  advised  by  the  quartermaster 
at  Fort'D.  A.  Russell  {not  by  the  chief  quartermaster)  that — 

"  In  connection  with  your  hay  contract,  I  am  going  to  call  on  you 
for  80  per  cent  of  the  contract,  so  you  can  make  your  arrangements 
accordingly  " — 

and  interpreting  this  as  a  decrease  by  20  per  cent  of  the  contract 
quantity,  the  contractor  claims  to  have  so  arranged.  But  on  August 
22,  1910,  he  was  notified  by  the  chief  quartermaster,  Department  of 
the  Missouri,  that  the  contract  quantity  would  be  increased  20  per 
cent,  i.  e.,  to  3,360,000  pounds. 

Call  No.  1,  as  before  stated,  ordered  400,000  pounds,  "  delivery  to 
commence  as  soon  as  convenient  and  be  completed  by  not  later  than 
July  1,  1910,"  and  the  contractor  was  further  "warned  that  any 
failure  to  deliver  this  hay  within  the  time  specified  will  make  it 
necessary  for  me  to  enforce  the  terms  of  your  contract  and  purchase 
in  the  market"  Whether  or  not  the  second  and  subsequent  "  calls  '^ 
contained  like  instructions  is  not  shown. 

Beginning  with  a  delivery  of  three  carloads  (72,200  pounds)  on 
July  8,  1910,  and  following  with  almost  daily  deliveries  of  one  or 
more  carloads,  the  contractor  delivered  667,400  pounds  in  July, 
238,000  pounds  during  August,  1,434,660  pounds  during  September, 
and  307,100  pounds  during  October,  or  2,697,100  pounds  in  all. 

With  the  contractor's  written  assent,  by  order  dated  December  8, 
1910,  the  contract  quantity,  as  previously  increased,  was  reduced 
to  3,146,745  pounds. 

Because  of  the  contractor's  failure  to  deliver  hay  in  the  quantities 
and  on  the  dates  directed,  the  following  purchases  were  made  from 
others : 

July    1/10,    51,450  lbs.,  at  Cheyenne,  @  66J#  per  cwt. 

"       2/10,     19,000  lbs.,   "  "  @  68|^    "       " 

"       7/10,    21,125  lbs.,  "  "  @  $17  per  ton. 

"       7/10,    11,410  lbs.,  "  "  @  $15    "      " 

Aug.  18/10,  119,100  lbs.,  "  "  @  $18    "      " 

"     16/10,  100,100  lbs.,  at  Denver,  @  80^  per  cwt 

"     16/10,  127,400  lbs.,   "  "  @  900    "      '* 
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A  total  of  449,585  pounds  bought  at  an  alleged  extra  cost  of  $1,013.45 
over  and  above  what  like  quantities  of  hay  would  have  cost  under  the 
Thomas  contract.  Thomas  was  charged  with  such  excess  cost,  and 
the  same  was  deducted  from  the  price  of  hay  delivered  by  him. 

None  of  the  hay  so  bought  was  of  the  kind  ("No.  1,  Kansas  upland 
prairie  ")  called  for  and  covered  by  the  contract-  All  the  purchases 
made  at  Cheyenne  appear  to  have  been  of  "  best "  or  "  extra  "  grade 
of  "native"  (Wyoming)  hay,  while  the  hay  bought  at  Denver 
was  of  Nebraska  hay,  best  grade.  Whether  or  not  the  hay  bought 
was  of  a  more  expensive  kind  and  grade  than  that  which  the  con- 
tractor, Thomas,  was  required  to  furnish  does  not  appear,  and  it 
is  stated  that  this  information  is  not  now  available,  but  it  does 
appear  that  no  effort  was  made  to  procure  hay  other  than  at  Denver 
and  Cheyenne,  or  of  a  kind  known  as  "  No.  1,  Kansas  upland  prairie 
hay." 

The  orders  of  May  27  and  June  3,  1910  (calls  1  and  2),  were  each 
given  before  the  contract  of  May  18,  1910,  had  been  approved.  At 
the  time  said  orders  were  given  and  received,  therefore^  the  officer 
giving  the  orders  had  no  authority  or  right  to  give  the  same  and  the 
contractor  was  under  no  obligation  or  duty  to  deliver  hay  as  thereby 
directed.  There  was  no  contract  binding  on  either  of  the  parties 
until  June  9,  1910.  {Monroe  v.  United  States^  184  U.  S.,  524 ;  Little 
Falls  Knitting  Mills  Co.  v.  United  States^  44  Ct.  Cls.,  1 ;  CatheU  v. 
United  States^  46  id.,  368.) 

Moreover,  by  the  contract  terms  the  contractor  was  under  no 
obligation  and  could  not  be  required  to  deliver  any  hay  whatever 
prior  to  July  1, 1910.  The  first  and  second  calls,  therefore,  in  direct- 
ing him  to  deliver  800,000  pounds  of  hay  "6y  July  i,  iWtf,"  are  to 
be  interpreted  as  orders  to  deliver  that  quantity  "<?n  July  i,  iW^," 
and  so  interpreted,  I  think  they  are  to  be  regarded  as  unreasonable 
on  their  face,  for,  as  a  matter  of  common  knowledge,  I  think  it 
would  be  conceded  that  railroad  facilities  at  the  point  of  delivery 
would  not  have  permitted  the  delivery  of  anything  like  that  quan- 
tity in  one  day. 

In  this  connection  I  may  say  that  I  am  not  strongly  impressed 
with  the  equities  of  the  case  from  the  Government's  standpoint. 

The  contract  was  for  hay  to  be  delivered  during  the  first  quarter 
of  the  fiscal  year,  presumably  for  the  needs  of  that  period  and  evi- 
dently ample  therefor,  since  the  amount  in  gross  was  equivalent  to 
approximately  15  tons  per  day. 

Deliveries  were  to  commence  July  1,  and  be  made  at  such  times 
and  in  such  quantities  as  might  be  directed,  into  which  provision 
must  be  read  the  "  rule  of  reason  "  to  the  end  that  the  contractor  be 
not  required  to  do  the  impossible  or  even  the  unreasonable. 
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The  first  order  wag  for  400,000  pounds,  200  tons,  delivery  to  com- 
mence, not  on  July  1,  but  "  as  soon  as  convenient "  and  be  completed 
"by  not  later  than  July  1."  This  order  was  not  within  the  terms 
of  the  contract,  was  not  reasonable,  and  was  not  required  by  the 
necessities  of  the  case. 

But  rather  strangely  it  appears  that  at  this  time,  when  this  order 
was  placed,  on  the  27th  of  May  and  before  the  contract  had  been 
approved  on  behalf  of  the  Government^  the  contractor  is  "  warned  " 
as  to  the  consequences  to  follow  a  failure  to  deliver  "  within  the  time 
specified,"  a  warning  as  to  consequences  if  he  failed  to  deliver  200. 
tons  of  hay  within  the  day  on  which  he  was  by  the  contract  required 
to  cormnence  delivery. 

But  that  wasn't  all  of  it,  for  one  week  later,  June  3,  the  contractor 
was  directed  to  deliver  another  400,000  pounds  by  July  1,  an  aggre- 
gate delivery  demanded  on  July  1  of  400  tons,  or  approximately  36 
carloads. 

The  contractor  being  under  no  obligation  to  commence  delivery 
before  July  1,  these  orders  amounted  to  a  demand  for  the  delivery 
of  400  tons  of  hay  on  that  day  with  a  "  warning  "  as  to  consequences 
attending  failure.  Comment  is  unnecessary.  The  facts  speak  for 
themselves. 

While  the  orders  of  May  27  and  June  3,  1910,  were  unauthorized 
when  given,  they  were,  if  otherwise  reasonable  and  in  accordance 
with  the  contract,  validated  by  the  approval,  on  June  9,  1910,  of  the 
contract  under  which  they  purported  to  be  given. 

But  the  excess  cost  of  the  hay  bought  on  July  1, 1910,  would  not  in 
any  event  have  been  a  proper  charge  against  this  contractor,  for,  as 
already  shown,  he  could,  by  no  order,  have  been  required  to  commence 
or  make  deliveries  before  July  1, 1910,  and  by  no  form  of  order  could 
he  be  placed  in  default  before  the  close  of  that  day.  The  hay  bought 
on  that  day  was  bought  at  a  time  when  this  contractor  was  not  in 
default  and  for  the  excess  cost  thereof  he  was  and  is  not  responsible. 

After  the  purchase,  in  the  market  of  July  1,  purchases  were  made 
as  stated  on  July  2  and  7.  At  these  times  the  contractor  was  in 
default.    The  conclusion  as  to  those  purchases  will  follow  later. 

The  contractor  began  deliveries  on  July  8  and  continued  with 
almost  daily  deliveries  during  July,  and  on  August  5,  1910,  he  had 
delivered  667,000  pounds  of  hay,  whereas  under  calls  1,  2,  and  3 
1,500,000  pounds  should  have  been  delivered  by  said  date.  On 
August  16,  and  up  to  August  18,  1910,  he  had  made  no  further  de- 
liveries. On  those  dates,  therefore,  he  was  in  default  to  the  extent  of 
some  830,600  pounds  of  hay,  and  the  purchase  of  346,600  pounds  of 
hay  on  those  dates  against  his  account,  if  properly  made,  was 
justified. 
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Nor  would  the  acceptance  of  appellant's  contention  that  on  July 
16,  1910,  the  Government  had  exercised,  once  and  for  all,  its  option 
to  increase  or  decrease  the  contract  quantity  and  decreased  the  same 
by  20  per  cent  avail  him,  for  on  August  16, 1910,  less  than  80  per  cent 
of  the  contract  quantity  had  been  ordered,  and  the  contractor  was  de- 
linquent with  respect  to  the  quantities  ordered — not  what  might  have 
been  ordered.  However,  this  contention  is  otherwise  fully  disposed 
of  by  that  provision  of  the  contract  which  provided  that  increases  or 
decreases  in  the  contract  quantity  could  be  ordered  effectively  only 
by  the  chief  of  quartermaster^  Department  of  the  Missouri.  In  view 
of  that  provision,  the  contractor  had  no  ground  for  interpreting  the 
qtiartermaster^s  letter  of  July  16,  supra,  as  an  exercise  of  the  option 
which  could  be  exercised  only  by  a  higher  officer.  The  quartermas- 
ter's letter,  even  had  it  purported  to  be  an  exercise  of  such  option, 
would  not  have  been  binding  on  the  contracting  parties.  {Richtman 
V.  United  States,  47  Ct  Cls.,  483.) 

This  contention  disposed  of,  it  remains  to  inquire  whether  the  hay 
alleged  to  have  been  bought  because  of  the  contractor's  delinquency 
was  of  a  kind  and  obtained  under  such  circumstances  as  to  render 
the  difference  between  the  cost  thereof  and  the  cost  of  a  like  quantity 
of  the  contract  hay  the  fair  measure  of  the  damages  resulting  from 
the  contractor's  failure  to  deliver  hay  as  and  when  directed. 

As  already  indicated,  it  appears  to  be  a  fact  that  on  the  contractor's 
failure  to  deliver  the  "  No.  1,  Kansas  upland  prairie  hay,"  which  only 
he  was  obligated  to  deliver,  the  quartermaster  went  into  the  market 
nearest  available  to  point  of  delivery  and  bought  not  that  grade  of 
hay,  but  "best"  or  "extra"  grades  of  "native  (i.  e.,  Montana  or 
Nebraska)  upland  hay  "  at  the  increased  prices  already  indicated. 
Whether  or  not  any  effort  whatever  was  made  to  get  hay  of  the  con- 
tract quality  and  grade,  or  whether  any  competition  was  sought  or 
any  effort  made  to  get  the  hay  that  was  bought  at  the  lowest  and  best 
obtainable  price  is  not  shown. 

It  is  noted  that  on  the  3d  day  of  October,  1913,  the  auditor  before 
whom  this  matter  was  then  pending  called  for  information  from  the 
proper  source  as  to  "  whether  the  hay  purchased  was.  of  a  better  qual- 
ity than  the  contractor  agreed  to  furnish  "  and  "  whether  the  excess 
cost  was  the  true  measure  of  damages,"  and  that  after  several  refer- 
ences of  the  inquiry,  for  answer,  the  desired  information  was  not 
and  could  not  be  furnished. 

If  on  August  16,  1910,  the  contractor  was  in  default  with  respect 
to  the  delivery  of  large  quantities  of  hay  then  needed  for  use.  by  the 
contracting  officer — ^that  he  was  in  default  has  already  been  shown, 
but  whether  or  not  with  respect  to  hay  then  needed  is  hereafter  to 
be  considered — ^he  is  properly  chargeable  with  the  damages  naturally 
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resulting  from  his  breach  of  agreement.  But  if  any  damages  resulted 
from  the  contractor's  failure  to  deliver  hay  as  agreed,  it  is  for  the 
Government  to  demonstrate  such  fact  The  burden  of  proof  is,  in 
such  case,  on  the  Government  to  show  that  it  was  damaged  and  the 
extent  of  the  damages,  and  not  on  the  contractor  to  show  that  there 
were  no  damages. 

Under  such  a  contract  as  this  the  necessity  of  going  into  the  open 
market  and  purchasing  at  a  higher  price  the  article  the  contractor 
has  failed  to  deliver  according  to  contract  sufficiently  establishes  the 
fact  that  damage  has  resulted  from  the  default  of  the  contractor. 
But  it  is  necessary  to  establish  something  more  than  that  fact  A 
measure  of  damages  is  essential. 

The  contract  furnished,  abstractly,  the  measure  of  damages  in  the 
difference  between  the  cost  of  the  article  in  open-market  purchase 
and  the  contract  price.  But  in  the  application  of  that  rule  we  must 
be  governed  by  certain  well-established  principles. 

Leaving  all  of  them  out  of  consideration  for  the  purposes  of  this 
case  except  one,  we  find  we  are  limited,  as  a  measure  of  damages,  to 
the  difference  in  cost  of  the  same  or  practically  the  same  article. 
The  law  is  not  so  unreasonable  as  to  say  that  under  all  circumstances 
the  purchase  must  have  been  of  exactly  the  same  article,  but,  on  the 
other  hand,  it  will  not  permit  damages  to  be  measured  by  the  cost 
of  a  materially  different  article  possibly  selling  in  the  market  for  a 
much  higher  price  than  the  contract  article. 

The  hay  contracted  to  be  furnished  and  the  hay  bought  in  lieu 
thereof  were  of  different  kinds,  grown  in  different  States,  and  sold 
in  different  markets.  They  may  have  been  of  substantially  the  same 
quality,  selling  in  the  market  for  substantially  the  same  price.  I  do 
not  know.  But  it  is  a  matter  of  common  knowledge  that  grades  and 
kinds  of  hay  do  differ  widely  in  quality,  and  that  they  do  differ  more 
in  market  price  than  the  difference  in  the  price  of  the  purchases  in 
question. 

The  simple  proposition  is  that  we  are  not  justified  in  guessing  at 
the  measure  of  damages.  Those  who  would  presumably  know  about 
the  transaction  from  the  Government's  standpoint  have  been  asked 
for  the  necessary  information  and  have  been  unable  to  furnish  it 
The  contractor  contends  that  the  hay  bought  was  of  extra  quality.  I 
am  not  justified  in  guessing  that  that  was  not  true. 

This  leaves  out  of  consideration  the  question  as  to  the  place  and 
manner  of  purchase  and  the  fact  that  it  does  not  appear  that  there 
was  any  effort  made  to  get  the  kind  of  hay  called  for  by  the  contract. 

There  is  such  a  total  absence  of  any  showing  justifying  the  use 
of  the  difference  in  cost  of  different  kinds  of  hay  as  the  proper  meas- 
ure of  damages  that  it  seems  to  me  wholly  unwarranted.    In  the  light 
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of  an  apparent  default  on  the  part  of  the  contractor  it  is  evident  that 
he  should  be  held  to  accountability  for  resultant  damage,  but  the 
Government  has  failed  to  furnish  any  basis  for  so  doing. 

There  are  questions  in  the  case  as  to  possible  purchases  on  contrac- 
tor's account  in  excess  of  needs,  in  connection  with  which  is  the  im- 
portant fact  of  diversion  of  a  part  of  the  hay  to  another  post,  but  a 
consideration  of  these  matters  could  only  serve  to  affect  a  part  of  a 
case  which  must  be  determined  in  its  entirety  by  the  conclusion  above 
stated. 

And  for  the  same  reason  the  apparent  failure  of  Government  offi- 
cials to  minimize  damages  rather  than  augment  them  need  not  be 
discussed. 

The  auditor's  action  is  reversed  and  a  certificate  of  difference  will 
issue  accordingly. 

ACCOUNTING  FOE  NAVY  SHIPS'  STOEES  PEOFltS. 

The  profits  from  sales  of  ships*  stores  are  entitled  to  be  credited  to  a  separate 
fund,  but  the  amounts  to  be  so  credited  must  be  determined  by  the  auditor 
upon  the  showing  in  the  paymaster's  accounts  of  the  purchases,  the  sales, 
and  the  cost  of  the  stores  sold,  reasonably  itemized. 

ComptroUer  Downey  to  the  Secretary  of  the  Navy,  January  20,  1914. 

I  have  your  request  of  November  12, 1913,  for  approval  of  a  method 
of  expenditure  and  accounting  of  ships'  stores  profits  recommended 
by  the  Bureau  of  Supplies  and  Accounts. 

The  act  of  May  13,  1908  (35  Stat.,  146),  authorized  the  Secretary 
of  the  Navy  to  designate  stores  to  be  procured  and  sold  to  officers 
and  enlisted  men  of  the  Navy  and  Marine  Corps  and  certain  civilian 
employees.  Subsequently,  by  the  act  of  June  24, 1910  (36  Stat.,  619), 
it  was  provided — 

"  That  hereafter  a  profit  not  to  exceed  fifteen  per  centum  may  be 
charged  on  sales  from  ships'  stores,  such  profit  to  be  expended  in  the 
discretion  of  the  Secretary  of  the  Navy,  under  such  regulations  as  he 
may  prescribe,  for  the  amusement,  comfort,  and  contentment  of  the 
enlisted  force,  and  to  be  accounted  for  to  the  Bureau  of  Supplies 
and  Accounts,  Navy  Department." 

It  is  understood  that  heretofore  the  stores  were  purchased  under 
the  appropriation  "Provisions,  Navy,"  and  when  sales  were  made 
the  moneys,  including  the  profits,  were  credited  to  said  appropria- 
tion, and  the  expenditures  from*  the  profits,  under  authority  of  the 
act  of  1910,  supray  were  charged  against  said  appropriation. 

The  appropriation  "Provisions,  Navy,"  is  a  fiscal  year  one,  and 
the  profits  from  the  sales  having  been  placed  to  the  credit  of  that 
appropriation,  the  use  of  the  profits  was  accordingly  limited  to  the 
fiscal  year  of  the  appropriation. 
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In  a  decision  by  this  office  October  8,  1913,  however,  it  was  held 
that  the  profits  on  the  sales  continue  available  until  expended, 
"  without  reference  to  the  fiscal  year,  and  the  profits  have  no  asso- 
ciation with  the  appropriation  from  which  the  stores  were  pur- 
chased.'' 

The  Bureau  of  Supplies  and  Accounts  therefore  proposes  £6  "  cer- 
tify to  the  Auditor  for  the  Navy  Department  at  the  end  of  each 
quarter  the  amount  of  said  profits,  for  the  establishment  of  a  fund 
in  the  Treasury  against  which  all  expenditures  for  the  amusement, 
comfort,  and  contentment  of  the  enlisted  personnel  will  be  charged." 

It  is  clear  that  when  stores  are  sold  the  cost  thereof  paid  by  the 
appropriation  must  be  returned  to  the  appropriation,  and  to  make 
the  profits  available  without  year  they  are  best  credited  to  a  sep- 
arate fund,  and  for  that  purpose  a  fund  should  be  raised  on  the 
books  of  the  Treasury,  which  may  be  entitled  "  Ships'  stores  profits. 
Navy,"  as  suggested  by  the  Bureau  of  Supplies  and  Accounts. 

But  it  would  not  be  proper  to  credit  amounts  to  that  fund  simply 
on  the  certificate  of  the  Bureau  of  Supplies  and  Accounts.  The  au- 
ditor must  determine  the  amounts  that  belong  to  the  appropriation 
and  the  amounts  that  belong  to  the  profit  fund,  independent  of  what 
the  administrative  office  certifies  to  be  the  amount. 

The  supplies  are  purchased  by  the  respective  ships  Snd  are  sold  by 
them.  The  paymaster  accordingly  should  show  in  the  accounts  ren- 
dered to  the  auditor  the  purchase  made  on  account  of  ships'  stores 
under  the  appropriation  "  Provisions,  Navy."  When  sales  are  made 
the  account  should  show  the  amount  received  as  sales  of  ships'  stores, 
and  the  disposition  to  be  made  of  the  amount,  the  paymaster  indi- 
cating the  amount  the  appropriation  is  entitled  to  be  reimbursed  as 
the  cost  of  the  stores  sold  previously  paid  from  the  appropriation, 
and  the  amount  ascertained  to  be  profits  for  crediting  to  the  profit 
fund.  Vouchers  for  expenditures  authorized  to  be  made  from  profits 
should  have  noted  on  them  that  they  are  on  account  of  the  profit 
fund,  and  the  auditor  should  be  furnished  original  reports  reason- 
ably itemized  of  the  purchases,  sales,  and  cost  of  the  stores  sold,  sup- 
ported by  proper  evidence,  so  that  he  may  settle  the  account  and  de- 
termine by  his  own  investigation  and  examination  the  amount  to  be 
credited  to  the  appropriation  and  to  the  profit  fund,  and  so  that  the , 
amount  of  the  profits  is  within  the  percentage  fixed  by  law. 

This  will  require  that  the  ships'  stores  balance  sheet  be  sent  to  the 
auditor. 
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COUCirTATION  07  dUABTEBS. 

An  officer  of  the  Army  who  accepts  or  receives  the  baiefit  of  Goyemment 
quarters  In  kind  at  one  station,  either  directly  for  himself  or  Indirectly 
for  his  family,  Is  not  entitled  to  quurcers  or  commutation  thereof  at  any 
other  station  during  the  period  such  benefit  Is  accepted  or  received, 
even  though  such  benefit  was  given  through  courtesy  of  the  officer  in 
charge. 

Deoiiion  by  Comptroller  Downey,  January  21,  1914: 

First  Lieut.  George  T.  Everett,  Eighth  Infantry,  applied  January 
8,  1914,  for  revision  of  the  action  of  the  Auditor  for  the  War  De- 
partment in  disallowing  by  settlement  No.  520967,  dated  June  21, 
1913,  his  claim  for  commutation  of  quarters  from  August  26  to 
November  27,  1912,  while  in  charge  of  the  recruiting  station  at 
Duluth,  Minn. 

The  real  question  involved  is  whether  Lieut.  Everett  is  entitled  to 
commutation  of  quarters  during  the  above  period  while  in  charge 
of  said  recruiting  station  when  his  family  were  occupying  his  regu- 
larly assigned  quarters  at  his  permanent  station  at  Fort  Snelling, 
Minn.,  during  the  same  period. 

It  appears  that  prior  to  the  above  assignment  Lieut.  Everett  was 
on  duty  at  F<ort  Snelling,  Minn.,  where  he  and  his  family  were 
actually  occupying  public  quarters  regularly  assigned  to  him.  On 
August  26, 1913,  he  proceeded  to  Duluth,  Minn.,  under  Special  Orders 
No.  121,  Headquarters,  Central  Division,  dated  August  21,  1912,  as 
follows : 

"  Pursuant  to  instructions  from  The  Adjutant  General's  Office, 
Second  Lieut.  George  T.  Everett,  Twenty-eighth  Infantry,  Fort 
Snelling,  Minn.,  will  j)roceed  to  Duluth,  Minn.,  and  take  charge  of 
the  recruiting  station  in  that  city  by  the  26th  instant  until  further 
orders. 

"  The  travel  directed  is  necessary  in  the  military  service." 

On  August  24,  1912,  he  wrote  to  the  adjutant  at  Fort  Snelling 
requesting  that  his  family  be  allowed  to  occupy  his  quarters  during 
his  absence  on  this  duty,  or  until  such  time  as  it  might  be  necessary 
for  him  to  ascertain  the  length  of  his  detail  or  to  make  further 
arrangements,  adding — 

"  It  is  understood  that  this  occupancy  will  not  deprive  other 
officers  from  obtaining  these  quarters  when  necessary." 

This  request  was  approved  by  the  commanding  officer.  Lieut. 
Everett  was  relieved  from  this  duty  at  Duluth  on  November  27  by 
Special  Order  No.  164  of  the  same  headquarters,  dated  November 
25, 1912,  directing  another  officer  to  proceed  to  Duluth — 

"  and  take  charge  of  the  recruiting  station  in  that  city,  relieving 
Second  Lieut.  George  T.  Everett,  Twenty-eighth  Infantry,  who  upon 
being  thus  relieved  will  return  to  his  proper  station." 
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The  proper  station  referred  to  was  Fort  Snelling,  Minn.,  where 
Lieut.  Everett's  family  occupied  his  regularly  assigned  quarters 
during  the  whole  period  he  was  at  Duluth  (Aug.  26  to  Nov.  27, 
1912).  During  this  period  he  drew  commutation  of  quarters  amount- 
ing to  $74.60,  but  upon  notification  from  the  Paymaster  General 
he  refunded  $52  thereof.  He  then  presented  the  claim  in  question 
for  the  full  amount  of  commutation  of  quarters  which  he  con- 
sidered he  was  entitled  to  by  reason  of  his  assignment  to  duty  at 
Duluth.  This  claim  was  disallowed  by  the  auditor  and  is  now  the 
subject  of  this  appeal. 

Paragraph  1325,  Army  Regulations,  1910,  provides: 

"An  officer  does  not  lose  his  right  to  quarters  or  commutation  at 
his  permanent  station  by  a  temporary  aosence  on  duty.  While  he 
continues  to  claim  and  exercise  that  right  he  can  not  legally  demand 
quarters  or  commutation  thereof  at  any  other  station    *    *    *." 

The  Chief,  Quartermaster  Corps,  in  his  indorsement  of  January 
11, 1913,  to  The  Adjutant  General  reports  as  follows: 

"3.  Construing  the  provision  of  Army  Regulations,  1325,  above 

3 noted,  the  Judge  Advocate  General  of  the  Army,  following  a 
ecision  rendered  by  the  Comptroller  of  the  Treasury  on  August 
12, 1912,  in  the  case  of  Colonel  Chase,  held  that — 

" '  *  *  *  It  is  not  believed  that  the  intention  of  the  regulation 
as  it  stands  was  to  give  officers  a  two-station  status,  so  as  to  entitle 
them  to  quarters  or  to  commutation  at  their  temporary  station  while 
retaining  such  allowance  at  another  station.  It  was  evidently  intended 
simply  to  protect  an  officer  in  his  right  to  quarters  or  commutation  at 
his  permanent  station  while  temporarily  absent  therefrom.  The 
rule  is  well  established  that  an  officer  can  not  claim  this  allowance  at 
more  than  one  station  at  the  same  time,  and  this  is  the  ruling  in  the 
case  of  Colonel  Chase  (19  Comp.  Dec,  73)." 

It  is  well  settled  that  an  officer  can  not  claim  quarters  or  commuta- 
tion thereof  at  more  than  one  place  at  the  same  time.  The  foregoing 
orders  did  not  contemplate  a  change  of  station.  The  proper  station 
of  Lieut.  Everett  remained  at  Fort  Snelling,  Minn.,  where  he  was 
entitled  to  and  did  receive  quarters  in  kind.  He  could  acquire  no 
legal  right  to  other  quarters  or  commutation  thereof  at  any  other 
place  until  these  quarters  were  vacated  or  relinquished  by  him.  His 
letter  of  August  24,  1912,  to  the  adjutant  does  not  amount  to  a 
relinquishment  of  quarters  within  the  meaning  of  this  regulation. 
In  order  to  come  within  its  scope,  such  relinquishment  must  be 
absolute  and  unconditional.  The  fact  that  such  occupied  quarters 
would  otherwise  have  been  vacant  and  that  such  occupancy  was 
without  damage  or  cost  to  the  Government  is  immaterial  for  the 
purposes  of  this  case.  The  direct  question  involved  is  as  to  the 
allowances  the  officer  is  entitled  to  and  not  as  to  the  cost  of  such 
allowances  to  the  Government.  If  an  officer  accepts  or  receives 
the  benefit  of  Government  quarters  in  kind  at  one  station,  either 
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directly  for  himself  or  indirectly  for  his  family,  he  is  not  entitled 
to  quarters  or  commutation  thereof  at  any  other  station  during  the 
period  such  benefit  is  accepted  or  received,  even  though  such  bene- 
fit was  given  through  courtesy  of  the  officer  in  charge. 

I  therefore  conclude  that  Lieut.  Everett  is  not  entitled  to  com- 
mutation of  quarters  for  the  period  from  August  26  to  November 
27,  1912,  while  on  duty  at  Duluth,  Minn.,  and  the  auditor's  disr 
allowance  to  that  effect  is  affirmed. 

This  decision  is  in  conflict  with  the  conclusion  reached  by  my 
predecessor  in  9  Comp.  Dec,  379,  in  which  he  overruled  certain 
decisions  of  Second  Comptrollers  Upton  and  Maynard  upon  ques- 
tions similar  to  the  one  involved  in  this  case.  The  conclusions 
reached  by  Second  (Comptrollers  Upton  and  Maynard  were  in  line 
with  the  present  decision.  The  decision  in  9  Comp.  Dec,  379,  in 
so  far  as  it  is  in  conflict  with  this  decision,  is  hereby  overruled  and 
hereafter  cases  involving  a  similar  principle  to  the  one  involved  in 
this  case  will  be  settled  in  accordance  with  the  rule  announced  in 
this  decision. 


DESIGNATION  OF  FOKEIGN  BANES  AS  GOVEKNICENT  BEPOSITABIES. 

There  is  no  authority  in  law  for  the  designation  of  a  foreign  bank  as  a  Govem- 
ment  depositary,  but  the  Secretary  of  the  Treasury  may  permit  a  disburs- 
ing officer  of  the  Government  to  Iteep  in  a  foreign  banli:  at  his  own  risk 
funds  advanced  to  him  for  disbursement 

Checks  of  disbursing  officers  drawn  in  any  other  manner  than  on  the  Treash 
urer  or  an  Assistant  Treasurer  of  the  United  States,  or  on  a  designated 
depositary,  should  not  be  accepted  as  the  sole  evidence  of  payment  made 
by  them. 

Comptroller  Downey  to  the  Secretary  of  the  Treasury,  January  29,  1914. 

I  have  your  letter  of  the  5th  instant,  as  follows : 

"  I  am  sending  you  herewith  certain  papers  relative  to  safeguard- 
ing^ and  disbursement  of  public  funds  in  the  hands  of  disbursing 
officers  of  the  United  States  Army  stationed  at  Tientsin,  China,  and 
shall  be  glad  to  have  your  opinion  in  the  premises." 

By  leter  of  November  19,  1913,  the  Acting  Chief  of  the  Quarter- 
master Corps,  United  States  Army,  War  Department,  recommends — 

«  *  ♦  ♦  That  the  Secretary  of  the  Treasury  be  requested  to 
designate  some  bank  in  Tientsin,  China,  where  United  States  disburs- 
ing officers  may  deposit  the  public  money  coming  into  their  hands,  or 
such  part  of  it  as  may  be  required  for  current  needs  in  paying  for 
local  purchases  and  services,  and  draw  against  the  same  by  check,  pay- 
able in  local  funds.  Such  checks  when  paid  to  be  surrendered  by  the 
bank  to  the  disbursing  officer  and  by  him  forwarded  to  the  auditor 
who  settles  his  account  for  file  therewith.  Officers,  enlisted  men,  and 
employees  who  are  citizens  of  the  United  States  are  necessarily  paid 
in  United  States  money  shipped  in  from  Manila  for  the  purpose." 
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The  Secretary  of  War  by  reference  of  November  20,  1913,  has 
requested  action  by  you  upon  the  recommendation  above  quoted. 

You  request  my  opinion  in  the  premises  and  call  my  attention  to  a 
certain  memorandum  of  January  2,  1914,  as  follows : 

"Two  propositions  are  submitted: 

"  1.  That  the  Secretary  of  the  Treasury  designate  a  bank  in  Tien- 
tsin, China,  as  special  aepositary  for  the  convenience  of  the  Army 
disbursing  officer. 

"  2.  That  canceled  checks  be  forwarded  with  accounts  to  the  audi- 
tor as  evidence  of  payment. 

"  1.  The  law  and  department  practice  relating  to  depositaries  since 
the  national  banking  system  became  established  has  concerned  only 
national  banks.  Should  the  Secretary,  through  a  doubtful  interpre- 
tation of  section  3620,  R.  S.,  designate  a  bank  in  China  for  use  by  a 
disbursing  officer  for  safe-keeping  his  public  funds,  it  would,  in 
effect,  constitute  that  bank  a  public  depositary;  and  even  if  per- 
mitted, such  action  would  be  unpracticable  on  account  of  the  im- 
possibility of  imposing  requirements  regarding  security,  reports, 
etc.  On  the  other  hand,  it  would  be  entirely  proper  for  the  Secre- 
tary to  give  his  assent  to  the  Secretary  of  War's,  approving  the 
action  of  the  disbursing  officer  in  safe-keeping  the  funas  intrusted 
to  him  by  depositing  them  in  a  bank,  but  with  the  distinct  proviso 
that,  so  far  as  the  Secretary  of  the  Treasury  is  concerned,  the  dis- 
bursing officer  is  responsible  to  the  Government. 

"2.  The  Comptroller  of  the  Treasury  on  June  30,  1908  (14  Comp. 
Dec,  945),  says,  in  effect-,  that  payments  made  by  checks  drawn  other 
than  on  a  Government  depositary  should  be  treated  as  cash  pay- 
ments, the  checks  not  to  be  admitted  to  accounts  as  evidence  of  pay- 
ment. This  practice  has  not  been  adhered  to.  For  example :  In  the 
case  of  an  immigrant  inspector  stationed  at  Montreal,  Canada,  who 
keeps  his  accounts  in  the  Royal  Bank  of  Canada,  makes  disburse- 
ments by  checks  and  the  canceled  checks  are  received  by  the  auditor 
as  evidence  of  payment,  an  excellent  practice  and  one  that  should  be 

Sermitted  the  Army  officer  on  duty  at  Tientsin,  China.  I  have  no 
oubt  the  Comptroller  would  give  his  assent  to  the  plan  were  it  sub- 
mitted to  him.  Of  course  there  should  be  positive  identification  as 
between  the  voucher  and  the  check,  and  the  canceled  check  presented 
to  the  auditor  is  even  better  evidence  of  payment  than  is  tne  receipt 
on  the  voucher  for  it  has  the  guarantee  of  the  bank  that  the  money 
has  reached  the  person  in  whose  favor  the  check  was  drawn.  It  is 
customary  for  naval  officers  and  State  Department  officials  having 

f)ublic  funds  in  their  possession  on  foreign  stations  to  deposit  them 
ocally  in  banks  and  make  disbursements  by  check.  This  practice 
is  of  long  standing  and  has  been  permitted  by  the  department  always 
with  the  understanding  that  the  funds  so  deposited  were  at  the  risk 
of  the  depositing  officer.  The  money  on  foreign  stations  is  ordinarily 
obtained  through  the  sale  of  bills  of  exchange  on  London  or  New 
York — often  very  favorable  rates  may  be  secured.  Apparently  the 
Army  officer  at  Tientsin  has  not  taken  advantage  of  such  arrange- 
ment, but  is  offering  in  payment  of  his  bills  checks  drawn  on  the 
Treasurer  at  Washington.  It  might  be  where  he  is  making  payments 
in  large  amounts  that  it  would  be  to  his  conveniei\ce  and  tne  Govern- 
ment's advantage  to  adopt  the  system  of  bills  of  exchange." 
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Section  3620,  Revised  Statutes,  provides: 

"  It  shall  be  the  duty  of  every  di^ursing  officer  having  any  public 
money  intrusted  to  him  for  disbursement  to  deposit  the  same  with 
the  Treasurer  or  some  one  of  the  Assistant  Treasurers  of  the  United 
States,  and  to  draw  for  the  same  only  as  it  may  be  required  for  pay- 
ments to  be  made  by  him  in  pursuance  of  law  (and  draw  for  the  same 
only  in  favor  of  the  persons  to  whom  payment  is  made) ;  and  all 
transfers  from  the  Treasurer  of  the  United  States  to  a  disbursing 
officer  shall  be  by  draft  or  warrant  on  the  Treasurer  or  an  Assistant 
Treasurer  of  the  United  States.  In  places,  however,  where  there  is  no 
Treasurer  or  Assistant  Treasurer,  the  Secretary  of  the  Treasury  may, 
when  he  deems  it  essential  to  the  public  interest,  specially  authorize 
in  writing  the  deposit  of  such  public  money  in  any  other  public  de- 
pository, or,  in  writing,  authorize  the  same  to  be  kept  in  any  other 
manner,  and  under  such  rules  and  regulations  as  he  may  deem  most 
safe  and  effectual  to  facilitate  the  payments  to  public  creditors." 

It  has  been  suggested  by  the  War  Department  that  the  statute 
gives  the  Secretary  of  the  Treasury  authority  to  designate  a  foreign 
bank  as  a  Government  depositary,  and,  as  reason  therefor,  it  is  con- 
tended that  if  it  were  held  otherwise  effect  would  not  be  given  to 
those  words  of  the  statute,  siipra^  "  or  in  writing  authorize  the  same 
to  be  kept  in  any  other  manner." 

The  interpretation  that  has  heretofore  been  put  upon  section  3620, 
Revised  Statutes,  by  those  charged  with  its  execution  is  shown  by 
the  following  letter  of  December  12,  1899,  from  the  Secretary  of  the 
Treasury  to  the  Acting  Secretary  of  the  Navy  in  reply  to  the  latter's 
request  that  public  depositaries  be  designated  at  Manila  and  at  Hong- 
kong, China  (vol.  33,  Cong.  Record,  56th  Cong.,  1st  sess.,  p.  4096) : 

"*  *  *  You  are  informed  that  there  is  no  authority  under  ex- 
isting law  for  establishing  a  United  States  depositary  at  Cuba, 
Porto  Rico,  or  the  Philippme  Islands.  When  the  public  funds  can 
not  be  kept  with  the  Treasurer,  an  Assistant  Treasurer,  or  a  national- 
bank  depositary,  the  only  manner  the  Secretary  of  the  Treasury  has 
authorized  them  to  be  kept  is  in  the  hands  of  a  disbursing  officer,  at 
his  own  risk,  upon  the  recommendation  of  the  department  under 
which  he  serves." 

This  interpretation  has  received  legislative  sanction  by  the  act  of 
June  6, 1900  (31  Stat,  658),  entitled  "An  act  to  provide  better  facil- 
ities for  the  safe-keeping  and  disbursement  of  public  moneys  in  the 
Philippine  Islands  and  in  the  islands  of  Cuba  and  Porto  Rico,  which 
provides : 

"  That  the  Secretary  of  the  Treasury  is  hereby  authorized  to  des- 
ignate one  or  more  banks  or  bankers  in  the  Philippine  Islands  and 
in  the  islands  of  Cuba  and  Porto  Rico  in  which  public  moneys  may  be 
deposited :  Provided^  That  the  bank  or  bankers  thus  designated  snail 
give  satisfactory  security  for  the  safe-keeping  and  prompt  payment 
of  the  public  moneys  so  deposited  by  depositing  m  the  Treasury 
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United  States  bonds  to  an  amount  not  less  than  the  aggregate  sum 
at  any  time  on  deposit  with  such  bank  or  bankers:  And  provided 
further^  That  this  act  shall  apply  to  Cuba  only  while  occupied  by  the 
United  States-" 

The  purpose  of  this  act  is  shown  by  the  following  letter  from  the 
Secretary  of  the  Treasury  to  the  Speaker  of  the  House  of  Eepresenta- 
tives  (H.  Doc.  No.  177,  56th  Cong.,  2d  sess.,  p.  435) : 

"  Tbeasurt  Depabtment, 
"  Office  of  the  Secretaby, 
"  WagAinfftofiy  D.  (7.,  December  IS,  1899. 

"  Sib  :  I  have  the  honor  to  state  that  under  the  provisions  of  sec- 
tion 3620,  Revised  Statutes  of  the  United  States,  it  is  the  duty  of 
every  United  States  disbursing  officer  having  any  public  money 
intrusted  to  him  for  disbursement  to  deposit  the  same  with  the 
Treasurer  or  some  one  of  the  Assistant  Treasurers  of  the  United 
States  and  to  draw  for  the  same  in  pavment  of  public  creditors. 
These  provisions  with  the  additional  authority  contained  in  section 
6153,  Revised  Statutes,  for  the  designation  of  national  banks  as  de- 
positaries of  public  moneys  have  b^n  sufficient  for  the  proper  safe- 
keeping, transfer,  and  disbursement  of  the  public  moneys  until 
recently. 

"  The  disbursements  by  officers  of  the  Army  and  Navy  in  Cuba, 
Porto  Rico,  and  the  Philipj)ine  Islands  have  been  and  will  con- 
tinue to  be  of  great  volume,  silver  coin  being  used  to  a  large  extent, 
and  there  beinff  no  United  States  depositary  in  either  of  the  islands, 
or  authority  of  law  to  establish  one,  officers  are  obliged  either  to  make 
deposits  on  their  own  responsibility  or  else  to  i*eceive  and  care  for 
lar^e  sums  for  the  safe-keeping  of  which  there  is  no  adequate  pro- 
vision. 

"  In  view  of  this  condition  of  affairs  it  is  recommended  as  a  tem- 

Eorary  relief,  until  other  means  are  provided  by  law,  that  authority 
B  given  the  Secretary  of  the  Treasury  to  designate  one  or  more 
banks  or  bankers  in  each  of  those  islands  as  depositaries  of  public 
moneys  under  such  regulations  as  may  be  prescribed  by  him,  the 
Secretary  of  the  Treasury  to  require  such  oanks  or  bankers  thus 
designated  to  give  satisfactory  security  by  the  deposit  of  United 
States  bonds,  or  otherwise,  for  the  saie-keeping  and  prompt  pay- 
ment of  the  public  monej^s  deposited  with  them  and  for  the  faithful 
performance  of  their  duties." 

In  the  report  of  the  House  committee,  which  unanimously  re- 
ported in  favor  of  the  bill,  the  following  statements  are  made : 

"A  disbursing  officer  located  in  the  United  States  is  required  to  de- 
posit the  public  moneys  in  a  subtreasury  or  in  a  national  bank  which 
has  been  made  a  depositary  of  public  funds  by  order  of  the  Secretary 
of  the  Treasury,  m  accordance  with  section  5153  of  the  Revised 
Statutes.    *    *     * 

•  «•••#• 

"  It  will  be  observed  that  the  Secretary  of  the  Treasury  can  make 
no  other  than  a  national  bank  a  depositary  of  public  funds,  and 
therefore,  as  there  is  no  such  institution  in  these  islands,  he  is  unable 
to  make  a  depositary  of  any  local  bank.   This  leaves  the  United  States 
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disbursing  officers  in  the  islands  without  any  bank  where  they  can 
lawfully  deposit  Government  funds,  and  consec^uently  obliges  them  to 
care  for  these  moneys  at  their  own  personal  risk.    *     *    *  " 

The  bill  (afterward  enacted)  was  discussed  at  length  in  Congress, 
but  no  suggestion  was  made  by  anyone  that  there  was  existing  law 
authorizing  the  designation  of  foreign  banks  as  public  depositaries, 
though  section  3620,  Revised  Statutes,  was  read  in  connection  there- 
with and  its  limitations  in  that  respect  urged  as  reasons  for  passing 
the  bill  to  relieve  the  situation  then  confronting  the  disbursing  officers 
in  the  Philippines,  Porto  Rico,  and  Cuba.  (See  vol.  33,  Cong. 
Record,  56th  Cong.,  1st  sess.,  pp.  4097-4104,  6508,  6714.) 

The  law  (section  5153'  Revised  Statutes)  does  provide  for  the  des- 
ignation of  national  hanks  as  Government  depositaries,  and  requires, 
among  other  things,  that  they  make  certain  returns  and  reports  to  the 
Government  and  furnish  security  for  the  deposits.  These  banks  are 
directly  under  the  supervision,  inspection,  and  control  of  the  United 
States,  and  to  designate  as  a  depositary  of  public  funds  a  bank  in 
a  foreign  country,  not  subject  to  these  and  other  requirements  of  the 
law  looking  to  the  safe-keeping  of  the  public  moneys,  would  have  the 
effect  of  favoring  such  foreign  bank  above  those  of  our  own  country. 
It  is  not  believed  that  section  3620  of  the  Revised  Statutes  was  in- 
tended to  have  that  effect.  Said  section  was  not  enacted  as  a  con- 
venience to  disbursing  officers  but  as  a  restriction  on  them. 

The  section  has  never  been  construed  by  the  Treasury  Department 
as  giving  the  Secretary  of  the  Treasury  authority  to  designate  a 
foreign  bank  as  a  Government  depositary,  but,  as  heretofore  shown, 
the  construction  has  been  to  the  contrary. 

It  is  well  established  that  the  contemporaneous  construction  of  a 
statute  by  those  charged  with  its  execution,  especially  when  it  has 
long  prevailed,  "  is  entitled  to  great  weight,  and  should  not  be  dis- 
regarded or  overturned  except  for  cogent  reasons  and  unless  it  is  clear 
that  the  construction  was  erroneous."  {tirdted  States  v.  Johnston^ 
124  U.  S.,  253;  United  States  v.  Moore,  95  U.  S.,  763;  Brown  v. 
United  States,  113  U.  S.,  571.) 

My  conclusion  is  that  you  would  not  be  authorized  to  designate  a 
bank  in  Tientsin,  China,  as  a  depositary  for  the  Government  funds 
coming  into  the  hands  of  the  disbursing  officer  and  thus  assume  the 
responsibility  of  relieving  said  officer  of  his  liability  for  such  funds. 

You  would,  however,  be  quite  within  the  right  given  you  in  sec- 
tion 3620,  Revised  Statutes,  in  permitting  the  disbursing  officer, 
when  specially  authorized  so  to  do  by  the  Secretary  of  War,  to  keep 
the  funds  (advanced  for  disbursement)  in  a  local  bank  at  Tientsin 
at  his  own  risk.  This  procedure  would  be  giving  effect  to  the  words 
in  section  3620  permitting  you  to  "  in  writing  authorize  the  same 
(funds)  to  be  kept  in  any  other  manner." 
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This  procedure  would  also  be  consistent  with  the  spirit  of  Treasury 

Department  Circular  No.  125  (1897),  which  provides: 

******* 

"In  accordance  with  the  provisions  of  the  above  sections  (3620 
and  5488,  Revised  Statutes),  any  public  money  advanced  to  disburs- 
ing officers  of  the  United  States  must  be  deposited  immediately  to 
their  respective  credits,  with  either  the  United  States  Treasurer, 
some  Assistant  Treasurer,  or  by  special  direction  of  the  Secretary  oi 
the  Treasury,  with  a  national  bank  depositary  nearest  or  most  con- 
venient, except — 

"(1)  Any  disbursing  officer  of  the  War  Department,  specially  au- 
thorized by  the  Secretary  of  War,  when  stationed  on  tne  extreme 
frontier  or  at  places  far  remote  from  such  depositaries,  mav  keep, 
at  his  own  riahs^  such  moneys  as  may  be  intrusted  to  him  tor  dis- 
bursement.'' 

If  the  disbursing  officer  is  permitted  to  keep  these  funds  at  his 
own  risk  in  a  local  bank,  it  is  suggested  that  prior  to  taking  such 
action  the  express  consent  in  writing  of  the  officer's  sureties  to  the 
change  be  procured  by  the  War  Department  and,  after  approval  by 
the  Solicitor  of  the  Treasury,  be  filed  with  the  bond  to  which  it 
relates.' 

Relative  to  the  second  proposition,  viz,  "that  canceled  checks  be 
forwarded  with  accounts  to  the  auditor  as  evidence  of  payment," 
attention  is  called  to  the  fact  that  only  since  September,  1907,  have 
checks  been  received  in  disbursing  officer's  accounts  as  the  evidence 
of  payment  of  certain  vouchers,  in  lieu  of  having  the  receipt  of  the 
payee  of  the  voucher. 

In  14  Comp.  Dec,  945,  it  was  said : 

"Paragraph  2  of  Circular  No.  52  (Treasury  Department,  1907) 
provides: 

"  *  2.  After  September  30, 1907,  no  receipt  for  moneys  paid  by  dis- 
bursing officers'  checks  shall  be  required  or  taken  by  disbursing 
officers  except  where  receipts  are  required  either  by  law  or  contract. 
Disbursing  officers  will  note  on  vouchers  for  check  payments  the  date, 
number,  name  of  payee,  and  amount  of  the  check  and  the  name  of  the 
depositary  on  whom  drawn.' 

"  The  checks  referred  to  in  the  above  paragraph  are  the  checks 
drawn  on  the  Treasurer,  an  Assistant  Treasurer,  or  a  designated  de- 
positary. In  other  words,  a  payment  made  by  a  disbursing  officer 
in  any  other  manner  than  by  his  check  on  the  Treasurer,  an  Assistant 
Treasurer,  or  a  designated  depositary  should  be  considered  as  a  cash 
payment  and  be  evidenced  by  the  receipt  of  the  payee." 

Checks  drawn  on  the  local  bank  at  Tientsin  not  being  upon  a 
"  designated  depositary  "  would  not,  under  the  ruling  in  14  Comp. 
Dec.,  945,  swpra^  be  checks  that  would  relieve  the  officer  from  procur- 
ing and  filing  with  his  accounts  the  receipts  of  those  to  whom  pay- 
ments are  made  by  him.  It  is  not  believed  that  it  would  be  in  the 
interest  of  good  accounting  to  permit  the  checks  so  drawn  to  be  ad- 
mitted as  the  only  evidence  of  payment  by  the  disbursing  officer  in 
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China  for  supplies  furnished  and  services  performed  for  the  Gov- 
ernment. There  is  no  better  evidence  of  payment  than  the  primary 
evidence  of  the  payee's  own  written  receipt  executed  at  the  time  of 
payment 

Assimiing  that  you  permit  the  disbursing  officer  at  his  own  risk 
to  deposit  the  funds  in  question  in  a  local  bank  at  Tientsin,  it  is  not 
thought  best  to  accept  the  checks  drawn  against  same  as  the  sole 
evidence  of  his  payments.  Receipts  of  the  payees  should  be  re-r 
quired  as  heretofore,  but  there  would  be  no  objection  to  the  paid 
checks  being  forwarded  by  the  disbursing  officer  with  his  accounts 
to  the  auditor  as  further  evidence  of  payment. 


ACCOUNTS  OF  ADXIKISTKATiyE  OFFIGE&S. 

An  account  must  be  rendered  for  audit  where  remittances  are  received  by  an 
administrative  officer  which  are  not  transferred  to  an  accountable  officer 
in  the  form  in  which  received. 

Comptroller  Downey  to  the  Secretary  of  the  Interior,  January  80,  1914. 

I  have  your  letter  of  December  29, 1918,  as  follows : 

"A  great  many  remittances  are  received  in  the  Office  of  Indian 
Affairs,  in  cash  and  in  instruments  of  exchange,  payable  to  the  order 
of  the  Commissioner*  of  Indian  Affairs.  These  remittances,  for  con- 
venience of  description,  are  classified  as  follows: 

''Class  /.  From  various  persons  for  maps,  certified  copies  of  office 
records,  etc. 

''Class  II.  From  various  persons  for  copies  of  trust  patents  and 
other  documents  which  are  furnished  by  the  General  Land  Office. 

"Class  III.  From  persons  desiring  copies  of  paniphlets,  circulars, 
etc.,  which  are  fumisned  by  the  Superintendent  of  Documents,  Gov- 
ernment Printing  Office  (the  amounts  usually  range  from  10  to  25 
cents  each). 

"Class  IV.  From  persons  desiring  official  copies  of  various  records 
belonging  to  the  Office  of  the  Commissioner  to  the  Five  Civilized 
Tribes,  the  instruments  of  exchange  being  made  payable  to  the  Com- 
missioner of  Indian  Affairs. 

"Class  V.  Certified  checks  accompanying  bids  for  furnishing  goods 
and  supplies  for  the  Indian  Service  and  for  erecting  buildings,  etc., 
on  the  various  reservations  and  school  sites  in  the  Indian  Service. 

"Class  VI.  Certified  checks  in  connection  with  the  sale  of  Indian 
lands,  which  are  erroneously  made  payable  to  the  Conunissioner  of 
Indian  Affairs  instead  of  to  the  order  of  the  superintendent  having 
jurisdiction  over  the  lands  in  question. 

'^Class  VII.  Guaranty  deposits  for  right-of-way  damages  over 
Indian  lands  held  penaing  the  approval  of  schedules  of  dama^ 
where  the  superintendent's  bond  is  not  large  enough  to  enable  him 
to  carry  the  nmds  to  his  official  credit^  or  where  the  lands  in  question 
do  not  come  directly  under  the  jurisdiction  of  any  superintendent 

"  These  remittances  are  disposed  of  as  follows : 

"Class  I.  Turned  over  to  the  receiving  clerk  of  the  Indian  Office, 
who  is  bonded  and  renders  monthly  accounts  for  same. 
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^^Class  II.  Referred  to  the  Commissioner  of  the  General  Land 
Office  for  action. 

^' Glass  III.  Referred  to  the  Superintendent  of  Documents,  Govern- 
ment PrintingOffice,  for  action. 

^'Class  /F.Tlef erred  to  the  disbursing  clerk  to  the  Commissioner 
to  the  Five  Civilized  Tribes  for  action. 

^'Classeses  V  and  VI,  The  checks  of  the  unsuccessful  bidders  are 
returned  to  them  as  soon  as  the  contracts  have  been  awarded ;  those 
of  the  successful  bidders  are  returned  after  a  proper  bond  has  been 
furnished  and  a  contract  has  been  executed ;  or  m  case  he  fails  to  exe- 
cute a  proper  contract  the  amount  is  declared  forfeited  and  deposited 
to  the  credit  of  the  United  States  as  provided  in  the  act  of  March  3, 
1875.    (Sec.  9, 18  Stat,  450.) 

"  Class  VII:  The  portion  covering  tribal  lands  is  deposited  in  the 
Treasury  of  the  United  States  to  the  credit  of  the  tribe  to  whom  the 
lands  belong,  and  that  covering  allotted  lands  is  transmitted  to  the 
superintendent  having  jurisdiction  of  the  lands  for  payment  to  the 
individual  owners,  any  excess  being  returned  to  the  original  de- 
positor. 

"  The  Commissioner  of  Indian  Affairs  renders  monthly  cash  ac- 
counts, although  he  is  not  a  bonded  disbursing  officer.  Some  of  the 
remittances  received  differ  very  much  from  those  usually  received  by 
a  disbursing  officer  of  the  Indian  Service,  and  there  has  been  some 
doubt  as  to  the  proper  manner  of  handling  them.  Therefore  it  is 
respectfully  requested  that  your  office  indicate,  with  respect  to  each 
of  the  foregoing  classes,  as  to  whether  or  not  they  should  be  taken 
up  and  account^  for  in  his  cash  accounts." 

I  understand  that  much  of  what  is  now  included  in  the  commis- 
sioner's account  is  because  of  a  decision  of  this  office  December  13, 
1900  (15  MS.  Comp.  Dec,  786,  794),  in  which  it  was  held  that  a 
United  States  officer  receiving  moneys  belonging  to  the  United  States 
in  its  own  right  or  as  trustee,  must  render  such  full  and  explicit 
account  as  will  admit  of  a  proper  and  exact  audit,  and  that  under 
this  rule  it  was  incumbent  upon  the  Commissioner  of  Indian  Affairs 
to  keep  an  accurate  record  of  all  funds  received  by  him  from  mis- 
cellaneous sources  and  render  such  full  and  explicit  account  thereof 
as  will  admit  of  a  proper  and  exact  audit  by  the  auditor. 

There  was  also  cited  in  the  decision  the  act  of  July  1,  1898  (30 
Stat,  595),  which  provides: 

"  That  hereafter  Indian  agents  shall  account  for  all  funds  coming 
into  their  hands  as  custodians  from  any  source  whatever,  and  be 
responsible  therefor  under  their  official  bonds." 

and  it  was  said  that — 

"  When  the  Commissioner  of  Indian  Affairs  assumed  the  duty 
of  collecting  funds  properly  collectible  by  Indian  agents,  he  also 
assumed  the  duty  of  accounting  for  such  runds  in  the  manner  pre- 
scribed by  law  and  regulations." 

I  do  not  think  the  mere  fact  that  funds  are  received  by  the  com- 
missioner places  him  in  the  status  of  an  Indian  agent  within  the 
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meaning'  of  this  act  of  1898,  and  so  as  to  require  that  an  account 
should  be  rendered  by  him  for  auditing  merely  because  they  have 
come  to  his  custody  and  regardless  of  the  disposition  of  the  funds. 

The  Commissioner  of  Indian  AflFairs  is  appointed  by  the  President 
by  and  with  the  advice  and  consent  of  the  Senate  (sec.  462,  Rev. 
Stat.),  and  under  the  direction  of  the  Secretary  of  the  Interior,  and 
regulations  prescribed  by  the  President,  shall  "have  the  manage- 
ment of  all  Indian  aflPairs,  and  of  all  matters  arising  out  of  Indian 
relations"  (sec.  463,  Rev.  Stat). 

The  official  character  of  the  commissioner  as  the  administrative 
head  must  be  taken  into  consideration  and  that  the  funds  may  be 
received  merely  as  an  incident  to  such  administration  and  without 
actively  undertaking  to  receive  the  collection. 

If  funds  are  received  by  the  commissioner  and  are  placed  by  him 
to  the  credit  of  some  appropriation  or  authorized  fund,  that  perforce 
requires  an  account  to  be  rendered  by  him,  which  will  meet  the 
requirements  of  an  audit,  otherwise  there  would  be  no  accounting 
thereof;  but  where  the  moneys  are  received  simply  as  an  incident 
in  the  administration  of  the  office  of  commissioner,  as  hereinafter 
explained,  I  think  they  are  not  matters  to  be  taken  up  in  an  accoimt 
by  the  commissioner. 

The  commissioner  must  receive  and  act  on  the  funds  as  the 
accountable  officer,  and  where  the  funds  are  simply  received  and  im- 
mediately turned  over  to  the  proper  accountable  officer  without  any 
action  changing  the  form  or  character  in  which  the  funds  were 
received  by  the  commissioner,  the  accountable  officer  alone  need 
render  an  account  thereof  for  audit,  and  the  taking  up  such  funds 
in  the  account  of  the  commissioner  would  be  a  duplication  and 
unnecessary. 

So,  also,  the  fact  that  the  remittances  come  to  the  commissioner 
in  cash  or  in  a  form  payable  to  the  order  of  the  commissioner  does 
not  require  that  the  commissioner  should  render  an  account  thereof 
for  audit,  if  no  other  action  is  taken  by  him  than  to  refer  or  indorse 
the  remittances  over  to  the  proper  accountable  officer. 

Many  officials  of  the  Government  receive  remittances  on  which 
the  only  action  taken  by  them  is  to  place  them  in  the  hands  of  an 
accountable  officer,  and  to  hold  that  the  official  first  receiving  the 
remittances  must  render  an  account  therefor  as  well  as  the  officer 
finally  accountable  would  cause,  besides  duplication,  a  large  increase 
in  the  nimiber  of  accounts  without  accomplishing  anything  of  value. 

The  first  receipt  of  the  remittance  is  an  incident  of  administra- 
tion and  that  office  should,  for  its  own  protection,  make  a  proper 
record  of  it  and  inform  the  remitter  of  its  reference  to  the  proper 
officer,  but  the  accounting  is  for  the  latter  and  not  the  officer  first 
receiving  the  remittance. 
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The  remittances  of  class  I  '*  for  maps,  certified  copies  of  office 
records,  etc.,"  are  received  under  authority  of  the  act  of  July  26, 
1892  (27  Stat.,  272),  which  provides: 

"  Sec.  4.  That  the  Commissioner  of  Indian  Affairs  *  *  *  shall 
furnish  certified  copies  of  any  such  records,  books,  maps,  or  papers 
belonging  to  or  on  the  files  of  said  office,  to  any  person  applying 
thereior  who  shall  comply  with  the  requirements  of  said  office,  upon 
the  payment  by  such  parties  at  the  rate  of  ten  cents  per  hundred 
words,  and  one  dollar  lor  copies  of  maps  or  plats,  and  the  additional 
sum  of  twenty-five  cents  for  the  commissioner's  certificate  of  verifica- 
tion, with  the  seal  of  said  office ;  and  one  of  the  employees  of  said 
office  shall  be  designated  by  the  commissioner  as  the  receiving  clerk, 
who  shall  give  bond  in  the  sum  of  one  thousand  dollars,  and  the 
amounts  so  received  shall,  under  the  direction  of  the  commissioner, 
be  paid  into  the  Treasurv  of  the  United  States;     *     *     *  " 

See  also  act  of  August  24,  1912  (37  Stat.,  497,  amending  rates  of 
fees). 

It  is  understood  that  the  remittances  of  Class  I  are  held  by  the 
commissioner  until  the  proper  amount  is  determined  that  should 
be  charged  for  what  is  furnished,  that  amount  is  turned  over  to  the 
receiving  clerk,  and  the  excess,  if  any,  is  returned  to  the  remitter  by 
the  commissioner,  and  that  the  commissioner  takes  up  in  his  official 
accounts  the  original  amount  received  and  its  disposition  as  above 
stated. 

I  think  these  remittances  should  not  be  held  by  the  commissioner 
nor  l>e  taken  up  in  his  accounts,  but  should  be  turned  over  at  once 
to  the  receiving  clerk  by  indorsement  of  the  commissioner,  where  the 
form  of  the  remittance  makes  that  necessary,  and  if  the  amount  due 
the  ( Government  for  what  is  to  be  furnished  has  not  then  been  deter- 
mined, the  remittance  should  be  placed  by  the  receiving  clerk  in  a 
special  deposit  account  from  which  the  amount  due  the  Government 
may  subsequently  be  transferred  and,  also,  refundment,  if  any,  be 
made  to  the  remitter.     (See  19  Comp.  Dec,  442.) 

The  refundments  which  it  may  be  necessary  for  the  receiving 
clerk  to  make  from  the  special  deposit  account  are  incidental  to  the 
performance  of  his  duties  as  receiving  clerk  and  are  in  the  same  class 
as  where  a  larger  amount  than  the  proper  amount  is  presented  in 
cash  and  the  difference  or  change  is  handed  the  purchaser.  They 
are  not  disbursements  so  as  to  prohibit  the  receiving  clerk  from 
making  the  refundments.  In  pursuance  of  the  act  of  1892,  supj^a, 
the  receiving  clerk  must  act,  however,  in  the  matter  of  making  re- 
fundments, etc.,  under  the  direction  of  the  Commissioner  of  Indian 
Affairs. 

The  remittances  of  Class  II  "for  copies  of  trust  patents  and  other 
documents  which  are  furnished  by  the  General  Land  Office,"  are 
cashed  by  the  Commissioner  of  Indian  Affairs  and  taken  up  in  his 
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accounts  because  I  am  informed  it  is  not  known  at  the  time  which 
office  should  furnish  the  copy. 

Where  the  condition  exists  the  Commissioner  of  Indian  Affairs 
should  carry  the  remittance  in  his  official  account  as  a  special  deposit 
from  which  it  may  be  withdrawn  to  be  placed  in  the  proper  account 
or  for  transfer  to  the  proper  accountable  officer;  but  where  it  is 
known  immediately  on  receipt  of-  the  remittance  which  office  will 
render  the  service,  the  remittance  should  be  referred  in  the  form  as 
received  to  that  officer  to  be  taken  up  by  the  accountable  officer  of 
that  office,  and  it  should  not  appear  in  the  commissioner's  account. 

The  remittances  of  Class  III  for  copies  of  documents  furnished 
by  the  Superintendent  of  Documents  and  of  Class  IV  for  copies  of 
records  belonging  to  the  office  of  Commissioner  of  the  Five  Civilized 
Tribes  are  understood  to  have  been  formerly  taken  up  in  the  ac- 
counts of  the  Commissioner  of  Indian  Affairs,  but  the  practice  was 
discontinued  recently. 

These  remittances  being  known  to  belong  to  those  offices  are  proper 
for  transmission  to  them,  respectively,  without  being  taken  up  in  the 
accounts  of  the  Commissioner  of  Indian  Affairs,  it  being  understood 
that  no  other  action  except  indorsement,  where  necessary,  is  taken 
by  the  commissioner  upon  these  remittances. 

The  certified  checks  referred  to  as  Class  V,  which  accompany  bids 
for  furnishing  supplies^  etc.,  for  the  Indian  Service,  are  required  by 
section  9  of  the  act  of  March  3,  1875  (18  Stat,  450).  The  statute 
directs  that  the  checks  or  drafts  shall  be  payable  to  the  order  of  the 
Commissioner  of  Indian  Affairs,  and  if  the  bidder  to  whom  the  con- 
tract is  awarded  "  shall  fail  to  execute  the  same  *  *  *  such  bidder 
shall  forfeit  the  amount  so  deposited  to  the  United  States,  and  the 
same  shall  forthwith  be  paid  into  the  Treasury  of  the  United  States ; 
but  if  such  contract  shall  be  duly  executed,  as  aforesaid,  such  draft 
or  check  so  deposited  shall  be  returned  to  the  bidder." 

It  is  understood  that  only  the  drafts  or  checks  are  cashed  as  to 
which  the  bidder  has  failed  to  execute  a  contract.  The  amounts  are 
required  by  the  statute,  supra,  to  be  paid  into  the  Treasury  and  the 
amounts  must  accordingly  be  taken  up  in  the  accounts  of  the  Com- 
missioner of  Indian  Affairs.  Where  the  certified  checks  or  drafts 
are  not  cashed,  they  should  not  appear  in  the  accounts  of  the  com- 
missioner. 

The  certified  checks  received  in  connection  with  the  sale  of  Indian 
lands  (Class  VI)  it  is  understood  are  not  cashed  by  the  commissioner, 
but  if  the  bid  is  accepted  the  check  is  indorsed  over  to  the  superin- 
tendent, and  if  the  bid  is  rejected  the  check  is  returned  to  the  bidder. 

There  appears  to  be  no  action  by  the  commissioner  on  these  checks 
requiring  an  account  to  be  rendered  for  audit  and  they  should  not  be 
taken  up  in  his  accounts. 
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Under  Class  VII  the  portion  of  the  guaranty  deposits  covering 
tribal  lands,  which  are  deposited  by  the  commissioner  to  the  credit 
of  the  tribe,  are  so  disposed  of  that  unless  the  commissioner  rendered 
an  account  thereof  there  would  be  no  accoimtj  and  these  moneys 
should  accordingly  be  taken  up  in  his  accounts. 

The  checks,  etc.,  for  the  portion  of  the  guaranty  deposits  covering 
allotted  lands  are  understood  to  be  cashed  by  the  commissioner  and 
the  proceeds  transmitted  to  the  superintendent  having  jurisdiction 
of  the  lands. 

jUthough  the  superintendent  makes  final  disposition  of  the  moneys 
and  must  render  an  accoimt,  the  ccwnmissioner  changes  the  form  of 
the  remittance  as  received  by  him  and  transmits  to  the  superintendent 
his  official  check  instead,  and  the  transaction  must  be  shown  in  the 
commissioner's  account  in  order  that  the  proper  amounts  received 
and  transmitted  may  be  debited  and  credited. 

Referring  back  to  the  act  of  1898,  supra^  I  do  not  think  it  requires 
that  the  Comjnissioner  of  Indian  Affairs  be  considered  a  custodian  of 
cM  funds  coming  into  his  hands  the  same  as  an  Indian  agent.  The 
commissioner  is  responsible  for  the  remittances  coming  into  his 
office,  but  it  does  not  follow  that  an  account  to  be  audited  must 
therefore  be  rendered  by  him,  and  in  so  far  as  a  contrary  effect  has 
been  given  to  the  decision  of  December  13,  1900,  supra^  or  that  de- 
cision is  in  conflict  with  the  views  herein  expressed,  it  is  overruled. 


HEAT  ALLOWANCES  OF  AKMY  OFFEGEKS. 

The  act  of  March  2,  1907  (34  Stat,  1167),  authorizes  such  fuel  aUowances  only 
as  are  actually  necesstiry  to  heat  the  quarters  occupied  by  an  officer  not  to 
exceed  the  number  of  rooms  prescribed  by  law  as  his  authorized  allowance 
of  quarters. 

Regulations  prescribed  by  the  Secretary  of  War  which  purport  to  authorize 
payment  of  heat  allowances  in  excess  of  those  authorized  by  the  act  of 
March  2,  1907,  supra,  are  invalid  and  of  no  effect 

The  "table  of  allowances"  set  forth  in  paragraph  1060,  Army  Regulations, 
1910  (1044,  A.  R.,  1913),  can  not  be  accepted  as  a  basis  for  payment  of  heat 
allowances  of  officers  occupying  quarters  other  than  public. 

Officers  occupying  quarters  other  than  public,  not  heated  by  a  separate  plant, 
can  be  allowed  no  heat  allowance  whatever  In  the  absence  of  satisfactory 
evidence  showing  the  quantity  of  fuel  "actuaUy  necessary'*  to  heat  the 
quarters  actually  occupied. 

An  officer  occupying  quarters  other  than  public  consisting  of  a  greater  number 
of  rooms  than  his  rank  entitles  him  to  occupy  will  be  allowed  as  his  heat 
allowance  only  such  portion  of  the  fuel  actually  used  to  heat  such  quarters 
as  the  number  of  rooms  which  he  is  legally  entitled  to  occupy  as  quarters 
bears  to  the  whole  number  of  rooms  actuaUy  occupied. 

ComptroUer  Downey  to  the  Secretary  of  War,  January  81,  1914: 

On  the  23d  day  of  September,  1913,  a  decision  of  this  office  was 
rendered,  on  a  submission  by  the  Auditor  for  the  War  Department, 
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which,  for  reasons  therein  stated,  was  not  final  as  to  the  questions 
involved,  and  in  that  connection  I  now  have  your  letter  of  December 
81,  1913,  transmitting,  with  your  approval,  a  report  made  by  the 
Chief,  Quartermaster  Corps,  bearing  on  the  subject. 

The  question  presented  was  as  to  the  validity  of  certain  Army 
regulations  authorizing  the  payment  of  designated  amounts  as  the 
heat  allowance  of  officers  occupying  quarters  other  than  public,  not 
heated  by  a  separate  plant  or  for  which  it  is  impracticable  to  furnish 
fuel  in  kind. 

The  Auditor's  submission  of  an  original  construction  of  a  statute 
for  approval,  disapproval,  or  modification  was  as  follows : 

"  In  the  examination  of  the  accounts  of  disbursing  officers  of  the 
Quartermaster  Corps  a  question  arises  as  to  the  legality  of  pars.  1052 
and  lOGO  of  the  Armj  Regulations  of  1910. 

"  Par.  1060  prescribes  the  quantity  of  fuel,  measured  in  cords  of 
oak  wood,  to  which  each  officer  occupying  a  number  of  rooms  to 
which  his  rank  entitles  him,  is  entitled  to  draw  in  kind,  and  furnishes 
the  basis  to  commute  such  fuel  allowance,  when  not  drawn  in  kind 
or  measured  by  a  separate  heating  plant. 

"Par.  1052  reads  as  follows: 

" '  1052.  Each  officer  or  noncommissioned  officer  entitled  to  and 
occupying  public  quarters,  or  quarters  other  than  public  which  are 
heated  by  a  separate  plant,  will  be  furnished  at  the  expense  of  the 
United  States  with  the  quantity  of  fuel  set  forth  in  the  table  of 
allowances,  para^aph  1060.  This  allowance  may  be  considered  ac- 
cumulative within  a  fiscal  year,  and  any  excess  of  allowance  ap- 
pearing as  overdrawn  by  an  officer  at  the  end  of  a  fiscal  year  will  be 
paid  •  for  at  contract  price.  Where  an  officer  or  noncommissioned 
officer  is  occupying  quarters  other  than  public,  not  heated  by  a  sepa- 
rate plant,  or  for  which  it  is  impracticable  to  furnish  fuel  in  kind, 
the  Quartermaster's  Department  will  pay  the  owner  or  authorized 
agent  of  such  quarters  for  the  heat  at  the  rate  of  $4  a  cord  for  the 
fuel  allowance  for  the  number  of  rooms  to  which  the  rank  of  the 
officer  or  noncommissioned  officer  entitles  him  as  set  forth  in  the 
table  of  allowances,  paragraph  1060.' 

"This  regulation  was  amended  by  changes  in  Army  Regulations 
No.  6,  dated  June  22,  1912,  by  adding  the  following: 

" '  'Where  an  officer  or  noncommissioned  officer  on  detached  service 
in  a  foreign  country  occupies  quarters  other  than  public,  the  Quarter- 
master's Department  will  pay  the  owner  or  authorized  agent  of  such 
quarters  for  the  heat  furnished  in  accordance  with  the  prescribed 
allowance  for  the  number  of  rooms  to  which  the  rank  of  the  officer 
or  noncommissioned  officer  entitles  him,  at  the  local  rates  at  the  place 
where  he  is  serving.' 

"  Prior  to  March  2,  1907,  the  Army  Regulations  provided  for  the 
sale  of  fuel  to  officers  for  the  authorized  number  of  rooms  occupied 
as  quarters,  as  provided  in  paragraph  1051  of  the  Army  Regulations 
of  1904.    Paragraph  1043  or  the  Regulations  of  1904  reads  as  follows: 

" '  1043.  Officers  may  purchase  from  the  Quartermaster's  Depart- 
ment the  fuel  actually  needed  for  their  own  use.  For  the  quantity 
allowed  them  in  the  table  contained  in  paragraph  1051  they  will  pay 
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at  the  rate  of  $3  per  cord  for  standard  oak  wood,  or  the  equivalent 
thereof  in  other  kinds  of  fuel  as  determined  by  the  Quartennaster 
General.  For  any  additional  quantity  they  shall  pay  the  contract 
price.     Payment  will  be  made  at  the  time  of  sale.' 

"  The  Army  appropriation  act  of  March  2,  1907,  under  the  appro- 
priation 'Barracks  and  Quarters,'  provided  for  an  increase  in  the 
number  of  rooms  to  whicn  each  officer  was  entitled  as  quarters  (34 
Stat,  1168).  The  same  act,  under  the  appropriation  for  'Regu- 
lar supplies,  Quartermaster's  Department,'  provided,  '  That  here- 
after the  heat  and  light  actually  necessary  for  the  authorized  allow- 
ance of  quarters  for  officers  and  enlisted  men  shall  be  furnished  at 
the  expense  of  the  United  States,  under  such  regulations  as  the  Sec- 
retary of  War  may  prescribe.'     (34  Stat.,  1167.) 

"  Immediately  after  the  passage  of  this  act,  paragraph  1051  of  the 
Army  Regulations  of  1904  was  amended  by  General  Order  No.  61, 
dated  March  22,  1907,  to  conform  therewith,  showing  the  increased 
number  of  rooms  to  which  each  officer  was  entitled  and  increasing  the 
quantity  of  fuel  to  which  each  officer  was  entitled.  Paragraph  1043 
of  the  Army  regulations  of  1904  was  also  amended  by  General  Order 
No.  61,  dated  March  22, 1907,  to  read  as  follows: 

"'1043.  Each  officer  or  noncommissioned  officer  entitled  ,  to  and 
occupying  public  quarters,  or  quarters  other  than  public  which  are 
heated  by  a  separate  plant,  will  be  furnished  at  the  expense  of  the 
United  States  with  the  quantity  of  fuel  set  forth  in  the  table  of 
allowances,  paragraph  1051.  This  allowance  may  be  considered 
accumulative  within  a  fiscal  year,  provided  that  the  accumulated 
allowance  shall  at  no  time  be  exceeded.  For  any  additional  fuel  the 
officer  will  pay  contract  price,  payment  to  be  made  at  the  time  of 
sale.  Where  an  officer  or  noncommissioned  officer  is  occupying  quar- 
ters other  than  public,  not  heated  by  a  separate  plant,  or  for  which 
it  is  impracticable  to  furnish  fuel  in  kind,  the  Quartermaster's  De- 
partment will  pay  the  owner  or  authorized  agent  of  such  quarters  for 
the  heat  at  a  rate  of  $4  per  cord  for  the  fuel  allowance  for  the  num- 
ber of  rooms  to  which  the  rank  of  the  officer  or  noncommissioned 
officer  entitles  him  as  sot  forth  in  the  table  of  allowances,  paragraph 
1051.' 

"  It  will  be  noted  that  paragraph  1043  of  the  Army  Regulations  of 
1904  provides  for  the  sale  of  fuel  to  officers,  and  fixes  the  rate  to  be 
charged  therefor  on  the  basis  of  $3  per  cord  for  standard  oak  wood ; 
and  that  immediately  after  tlie  passage  of  the  act  of  March  2,  1907, 
authorizing  the  furnishing  of  heat  at  the  expense  of  the  United 
States,  the  value  of  such  wood  was  fixed  at  $4  per  cord,  thereby  in- 
creasing the  value  of  the  officer's  allowance  for  heat  33 J  per  cent,  as 
well  as  increasing  the  quantity  of  fuel  proportionate  to  the  increase 
in  the  number  of  rooms  to  which  the  officer  was  entitled. 

"  The  act  of  March  2,  1907,  svpra,  authorizes  the  furnishing  of  the 
heat  and  light  '  actually  necessary  for  the  authorized  allowance  of 
quarters  for  officers  and  enlisted  men,'  and  further  provides  that  such 
heat  and  light  shall  be  furnished  '  under  such  regulations  as  the  Sec- 
retary of  War  mav  prescribe';  but  nowhere  does  such  law  authorize 
the  Secretary  of  War  to  prescribe  regulations  as  to  the  quantity  of 
heat  and  li^ht  that  sliall  be  furnished,  that  being  fixed  by  the  law  as 
that  actually  necessary. 
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"  It  is  apparent  that  when  officers  are  in  receipt  of  Oommutation  of 
quarters  and  actually  occupying  quarters  which  are  not  heated  by  a 
separate  plant,  it  is  necessary  to  fix  upon  some  basis  by  which  tnis 
allowance  shall  be  paid.  The  law  specifically  states  that  they  shall 
be  furnished  the  heat  actually  necessary;  and  any  regulation  provid- 
ing for  commuting  the  value  of  such  heat  should  be  based  on  what 
experience  has  determined  as  a  reasonable  amount  for  the  number  of 
rooms  which  are  actually  occupied,  not  exceeding  the  officer's  allow- 
ance. 

"  Paragraphs  1052  and  1060  of  the  Army  Regulations  of  1910, 
taken  together,  authorize  a  fuel  allowance  which  it  is  apparent  is 
largely  in  excess  of  that  which  is  necessary  to  heat  the  authorized 
allowance  of  quarters  for  officers  of  the  Army.  This  may  be  illus- 
trated by  taking  the  allowance  for  a  lieutenant  colonel  stationed  here 
in  Washington.  An  officer  of  this  rank  is  entitled  to  six  rooms,  and 
the  maximum  fuel  allowance  for  six  rooms  in  the  latitude  of  Wash- 
ington is  51  cords  of  oak  wood,  or  38.7  tons  of  anthracite  coal.  The 
common  experience  of  householders  here  in  the  District  of  Columbia 
demonstrates  that  no  such  quantity  of  fuel  as  that  specified  is  re- 
quired for  heating  and  cooking  purposes  for  living  quarters  consist- 
ing of  six  rooms.  In  some  cases  it  is  found  that  officers  do  draw 
approximately  their  full  allowance  of  fuel,  but  in  such  cases  the 
officers  are  found  to  be  occupying  quarters  consisting  of  rooms  largely 
in  excess  of  the  number  authorized  by  the  act  of  March  2,  1907, 
axipra,  I  am  informed  at  the  office  of  the  Supervising  Architect  that 
the  amount  of  fuel  required  to  heat  public  buildings  in  the  latitude 
of  Washington  is  computed  on  the  basis  of  one  pound  of  anthracite 
coal  per  cubic  foot  per  season,  or  in  the  case  of  dwellings  it  is  com- 
putea  on  the  basis  of  one  ton  of  anthracite  coal  for  each  room  per 
season,  or  six  tons  for  six  rooms. 

"  The  commuted  value  of  the  fuel  allowance  of  an  officer  of  the 
rank  of  lieutenant  colonel  as  above  given,  and  the  amount  paid  to 
the  officer's  landlord,  when  the  officer  is  occupying  six  or  more 
rooms  not  heated  by  a  separate  plant,  is  $204.  The  actual  value  of 
six  tons  of  anthracite  coal,  delivered  here  in  Washington,  would  ap- 
proximate $45.  Allowing  a  reasonable  amount  for  ffas  or  other  cook- 
ing  fuel,  it  is  apparent  tnat  the  total  cost  of  fuel  lor  quarters  of  six 
rooms  here  in  Washington  would  ordinarily  not  exceed  $75  per  year. 

"  While  this  office  has  no  complete  and  specific  data  as  to  the  kind 
of  fuel  used  and  cost  thereof  at  the  various  Army  posts  through- 
out the  United  States,  yet  from  the  data  which  has  been  obtained 
from  disbursing  officers  accounts,  it  is  apparent  that  under  para- 
graphs 1052  and  1060  of  the  Army  Regulations  of  1910,  the  value 
of  the  allowance  of  fuel  for  officers'  quarters  is  at  least  double  that 
which  is  actually  required  anywhere  in  the  United  States  for  the 
number  of  rooms  such  officers  are  entitled  by  law  to  occupy. 

"  Paragraph  1052,  of  1910,  as  amended  by  C.  A.  R.  No.  6,  of  June 
22,  1912,  provides  that  the  value  of  the  fuel  allowance  of  an  officer 
serving  abroad  shall  be  based  on  the  local  rates  at  the  place  where 
serving;  hence  it  follows  that  the  allowance  which  has  been  made 
to  such  officers  since  that  change  in  the  regulations  has  been  based 
on  the  value  of  oak  wood  at  the  several  foreign  stations.  As  illus- 
trating this  I  have  before  me  vouchers  in  the  accounts  of  C.  C. 
Lansing,  Capt.,  4th  F.  A.,  A.  Q.  M.,  military  attach^  at  Madrid, 
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Spain,  for  payments  made  to  Pedro  de  la  Gala  for  the  fuel  allowance 
of  Capt.  Lansing  during  the  months  of  December,  1912,  and  Janu- 
ary and  February,  1913,  which  are  based  on  the  rate  of  .0256  centimes 
per  pound,  or  at  the  rate  of  slightly  in  excess  of  $18  per  cord,  the 
total  amount  thus  paid  being  $78.88  per  month. 

"  It  is  apparent  from  the  price  specified  as  the  value  of  oak  wood 
that  oak  wood  is  not  a  common  form  of  fuel  in  Madrid,  Spain. 
This  basis  would  give  this  officer,  who  is  entitled  to  four  rooms,  a 
total  of  $739  for  his  fuel  allowance  per  year.  That  this  amount  is 
in  excess  of  that  actually  necessary  is  so  apparent  as  to  need  no 
argument. 

"  It  has  been  the  practice  under  the  regulations  of  1910,  cited  above, 
to  pay  the  landlord  of  an  officer  receiving  commutation  of  quarters, 
ana  who  is  occupying  quarters  not  heated  by  a  separate  plant,  the 
full  commuted  allowance  for  the  number  of  rooms  to  which  he  is 
entitled,  in  monthly  installments.  Under  the  decisions  of  the  Comp- 
troller of  the  Treasury  of  May  26,  1913,  and  July  30,  1913,  this 
payment  is  now  restricted  to  the  heat  for  the  number  of  rooms  actu- 
ally occupied  by  the  officer,  not  exceeding  the  number  authorized 
by  law.  The  question  which  has  naturally  arisen  in  connection  with 
the  amendment  of  Army  Regulation  No.  1052  is  whether  such  regu- 
lation is  a  legal  one,  which  the  Secretary  of  War  is  authorized  to 
promulgate.  If  the  Secretary  of  War  may  by  regulation  legally 
increase  the  value  of  a  cord  of  oak  wood  from  $3  to  $4  for  officers 
serving  in  the  United  States,  and  to  $18  for  officers  serving  in 
Madrid,  Spain,  then  there  will  appear  to  be  no  reason  why  he  might 
not  increase  that  value  to  $100  per  cord.  If  the  regulation  pre- 
scribing an  allowance  of  5f  cords  of  wood  per  month  to  heat  the 
quarters  of  a  lieutenant  colonel  here  in  Washington,  for  eight  months 
in  the  year,  is  legal,  then  the  same  authority  may  issue  a  regulation 
authorizing  an  allowance  of  100  cords  per  month. 

"  The  act  of  March  2,  1907,  gnpra^  provides  that  officers  shall  re- 
ceive the  heat  allowance  actually  necessary  for  their  authorized 
allowance  of  quarters;  and  sec.  1765  of  the  Revised  Statutes  pro- 
vides: 

" '  No  officer  in  any  branch  of  the  public  service,  or  any  other  per- 
son whose  salary,  pay,  or  emolmnents  are  fixed  by  law  or  regula- 
tions, shall  receive  any  additional  pay,  extra  allowance,  or  com- 
pensation, in  any  form  whatever,  for  the  disbursement  of  public 
money,  or  for  any  other  service  or  duty  whatever,  unless  the  same 
is  authorized  by  law,  and  the  appropriation  therefor  explicitly  states 
that  it  is  for  such  additional  pay,  extra  allowance,  or  compensation.' 

"It  is  apparent  from  what  has  been  said  that  the  regulations 
Quoted  give  to  officers  an  allowance  for  fuel  which  is  more  than 
that  actually  necessary  for  heating  their  authorized  allowance  of 
quarters,  and  to  that  extent  is  an  extra  allowance  or  compensation, 
which  is  prohibited  by  sec.  1765,  R.  S.  The  question  that  is  here 
raised  is  as  to  the  legality  of  the  regulations  which  have  been  issued, 
granting  this  allowance.  It  is  conceded  that  it  is  ordinarily  within 
the  province  of  the  administrative  officers  to  issue  necessary  regula- 
tions, in  aid  of  or  to  carry  out  the  provisions  of  a  statute.  It  is  ap- 
parent that  some  regulations  are  necessary  in  aid  of  the  act  of  March 
2,  1907;  but  when  such  regulations  are  so  framed  as  to  give  officers 
an  allowance  for  fuel  in  excess  of  that  actually  necessary  for  their 

Digitized  by  V^OOQIC 


536  DECISIONS  OF   THE   COMPTROLLER. 

allowance  of  quarters,  it  is  believed  that  such  regulations  are  void 
and  should  not  be  accepted  by  the  accounting  officers  in  the  adjudi- 
cation of  accounts  involving  disbursement  of  public  funds. 

"I  am  therefore  of  the  opinion,  and  so  decide,  that  paragraphs 
No.  1052  and  No.  1060  of  the  Army  Regulations  of  1910,  so  far  as 
they  authorize  the  furnishing  of  fuel  for  the  use  of  Army  officers  in 
excess  of  that  actually  necessary  for  the  quarters  they  occupy,  not 
exceeding  the  number  of  rooms  to  which  they  are  entitled  by  law, 
are  void,  and  that  unless  said  paragraphs  are  amended  by  the  admin- 
istrative department  so  as  to  fix  approximately  the  value  of  the  heat 
actually  necessarv,  it  is  the  duty  of  the  accounting  officers  to  fix  such 
allowance,  regardless  of  the  regulations  in  question." 

In  said  decision  of  September  23, 1913,  it  was  said  : 

"  It  has  been  held  repeatedly  by  this  office  that  the  act  of  March 
2,  1907  (34  Stat,  1167),  authorizes  the  furnishing  at  the  expense  of 
the  United  States  of  such  heat  only  as  is  actually  necessary  to  heat 
the  quarters  occupied  by  an  officer,  and  that  said  act  does  not  au- 
thorize the  Secretary  of  War  to  prescribe  an  arbitrary  amount  to  be 
paid  in  lieu  of  heat.'' 

But  with  reference  to  the  auditor's  conclusion,  that  as  a  matter  of 
fact  the  fuel  allowance  prescribed  in  said  regulation  are  largely  in 
excess  o.f  the  quantities  actually  necessary  for  the  authorized  allow- 
ance of  quarters,  it  was  also  said : 

"Upon  the  evidence  now  before  me  I  do  not  feel  justified  in  accept- 
ing the  auditor's  conclusions  of  fact  in  this  matter,  but  the  subject 
has  been  brought  to  the  attention  of  the  Secretary  of  War  and  he  is 
investigating  the  matter  with  a  view  to  determining  whether  the 
quantities  or  fuel  prescribed  in  paragraph  lOGO,  A.  R.,  1910,  do  ex- 
ceed the  quantities  actually  necessary.  Until  the  Secretary  shall  have 
had  a  reasonable  time  in  which  to  determine  this  question  of  fact  and 
to  amend  the  regulation  in  question,  if  found  necessary,  the  account- 
ing officers  will  continue  to  assume  that  the  quantities  of  fuel  pre- 
scribed in  said  regulation  do  not  exceed  the  quantities  actually  neces- 
sary and  that  the  regulation  is  therefore  in  conformity  with  the  law 
and  valid." 

The  point  submitted  with  reference  to  the  payment  of  the  fuel  al- 
lowance of  an  officer  on  detached  service  in  a  foreign  country  was 
disposed  of  as  follows: 

"Under  the  recent  amendment  to  paragraph  1052,  A.  R.,  1910 
(quoted  in  the  auditor's  decision,  supra)  ^  authorizing  the  payment  of 
the  fuel  allowance  of  an  officer  on  detached  st»rvice  in  a  foreign 
country  at  the  local  rates  at  the  place  where  he  is  serving,  I  under- 
stand that  it  has  been  the  practice  of  said  officers  to  compute  the 
allowance  at  the  local  price  of  standard  oak  wood  regardless  of  the 
kind  of  fuel  actually  used  for  heating  the  officer's  quarters  or  of  the 
fact  that  such  wood  is  not  commonly  used  as  a  fuel  at  the  place  where 
he  is  on  duty.  This  practice  is  based  upon  an  erroneous  interpreta- 
tion of  the  regulation.  A\Tiile  the  only  fuel  specified  in  paragraph 
1060  is  v'ood.  yet  the  Secretary  of  War  has  fixed,  by  regulation  and 
general  orders,  the  equivalent  of  a  cord  of  wood  in  the  various  other 
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fuels;  and  the  only  reasonable  interpretation  of  the  amendment  in 
question  is  to  compute  the  allowance,  in  a  case  to  which  it  applies, 
upon  the  equivalent  of  his  wood  allowance  in  the  fuel  actually  used 
to  heat  his  quarters  at  the  local  price  of  such  fuel. 

"The  accounting  officers  in  auditing  vouchers  for  payment  of  heat 
allowances  of  officers  on  detached  service  in  foreign  countries  will 
ascertain  the  kind  of  fuel  actually  used  in  heating  the  quarters  oc- 
cupied and  the  local  price  of  such  fuel  at  the  time  and  place  of  its 
use,  and  will  allow  credits  in  accordance  with  the  views  herein  ex- 
pressed." 

In  so  far  as  the  question  submitted  was  left  undecided,  pending 
your  investigations  and  amendment  of  regulations,  if  desired,  it  is 
now  before  me,  and  your  letter  transmitting  the  report  referred  to 
must  be  regarded  as  indicating  your  continued  approval  of  existing 
regulations  and  practices  thereunder,  and  your  conclusion  that  said 
report  justifies  them- 

The  paragraphs  in  question  purport  to  authorize  payment  of  fixtvl 
sums  per  month  for  the  period  from  September  1  to  April  30,  ac- 
cording to  latitude,  the  allowances  for  the  zone  between  36°  and  i'P 
north  latitude  being  as  follows:  For  10  rooms,  $32.50;  for  9  rooms, 
$30;  for  8  rooms,  $27.50;  for  7  rooms,  $25;  for  6  rooms,  $22.50;  for 
5  rooms,  $20;  for  4  rooms,  $17.50;  for  3  rooms,  $15;  for  2  rooms, 
$12.50;  for  1  room,  $6.25.  These  sums  represent  the  value  of  the 
quantity  of  hardwood  prescribed  in  said  regulations  as  the  maximum 
allowance  for  the  different  quarters,  respectively,  at  $4  per  cord. 

A  part  of  the  report  of  the  Chief,  Quartermaster  Corps,  is  entirely 
irrelevant,  as  it  is  devoted  to  an  attempt  to  show  that  the  number  of 
rooms  fixed  by  the  act  of  Marcli  2,  1907  (34  Stat.,  1168  and  1169), 
as  the  authorized  allowance  of  quarters  for  officers  of  the  various 
grades  is  inadequate.  That  question  has  been  settled  by  competent 
authority,  and  with  it  we  have  nothing  to  do.  If  it  were  for  discus- 
sion, it  might  be  appropriate  to  inquire  as  to  the  extent  to  which  the 
mandate  of  the  law  is  being  disregarded. 

But  a  careful  study  of  so  much  of  the  report  as  does  tend  to  show 
upon  what  the  allowances  prescribed  in  paragraph  1060  were  based 
has  convinced  me  that  said  allowances  were  not  based  upon  the  quan- 
tities of  fuel  actually  required  to  heat  quarters  at  military  posts 
consisting  of  the  number  of  rooms  which  the  law  provides  may  be 
assigned  to  the  officers  of  each  grade,  respectively.  For  instance, 
the  quantity  of  fuel  prescribed  in  the  regulations  as  a  majors 
authorized  allowance  is  not  the  quantity  which  the  War  Department 
has,  by  experience,  found  necessary  to  heat  a  set  of  quarters  consist- 
ing of  5  rooms  (a  major's  authorized  allowance  of  quarters),  but 
is  based  upon  the  quantity  of  fuel  required  to  heat  the  number  of 
rooms  a  major  iff  iiHualhj  pcrnuffciJ  fo  occupy  at  a  military  post, 
namelv,  from  9  to  10  rooms. 
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Table  VIII  of  the  report  submitted  (pp.  16  to  18)  shows  the  actual 
consumption  of  coal  at  various  posts  (taking  from  one  to  four  build- 
ings at  a  post)  in  field  officers'  quarters  for  the  period  from  Sep- 
tember 1,  1911,  to  April  30,  1912,  and  the  following  averages  are 
obtained : 

North  of  43°  N.  lat.  (17  posts),  per  bldg 69,113  lbs. 

Between  43°  and  36°  N.  fat.  (29  posts),  per  bldg 61, 541    " 

South  of  36°  N.  lat.  (6  posts),  per  bldg 49,010    ** 

Table  IX  of  same  report  (pp.  18  to  21)  contains  like  data  with 
reference  to  line  officers'  quarters  (captains  and  lieutenants),  and 
the  averages  shown  are  as  follows : 

North  of  43°  N.  lat  (17  posts),  per  bldg 46, 659 lbs. 

Between  43°  and  36°  N.  lat.  (30  posts),  per  bldg 43, 959   " 

South  of  36°  N.  lat  (7  posts),  per  bldg 37,318   " 

I  have  before  me  reports  showing  the  number  of  rooms  in  each  set 
of  quarters  at  15  different  military  posts  in  the  United  States,  and 
from  an  examination  of  them  I  find  that  field  officers'  quarters  average 
more  than  10  rooms  per  set  and  that  line  officers'  quarters  (except 
bachelors'  quarters)  average  more  than  8  rooms  per  set 

The  allowances  prescribed  in  the  regulations  for  the  period  from 
September  1  to  April  30,  north  of  43°  north  latitude  (stated  in  hard 
coal  equivalents)  are  as  follows : 

For  2  rooms  (2d  Lt ) ,  45,336  lbs. ;  for  3  rooms  (1st  Lt ) ,  54,400  lbs. ; 
for  4  rooms  (Capt),  63,46i  lbs.;  for  5  rooms  (Maj.),  72,536  lbs.;  for 
6  rooms  (Lt  Col.),  81,600  lbs. ;  for  7  rooms  (CoL),  90,664  lb& 

A  comparison  of  these  figures  with  those  given  in  Tables  VIII 
and  IX,  aupra^  will  show  that  the  allowances  prescribed  in  the 
regulations  for  line  officers  entitled  to  2^  3,  or  4  rooms  exceed  the 
quantities  actually  used  to  heat  8  rooms,  and  that  the  quantities  pre- 
scribed as  the  allowances  for  field  officers  entitled  to  5,  6,  or  7  rooms 
exceed  the  quantities  used  to  heat  10  or  more  rooms. 

The  fuel  allowances  prescribed  in  the  regulations  for  8  rooms 
(which  appears  to  be  the  average  number  usually  occupied  by  line 
officers  at  military  posts)  for  the  season  from  September  1  to  April 
30  as  compared  with  the  quantities  used  in  such  quarters  as  shown 
by  Table  IX,  supra^  is  as  follows : 


South  of  36-. 

Between  36» 
and  43*. 

North  of  43*. 

Allowance 

Pounds. 
74,900 
37,318 

Pounds. 
93,404 
43,949 

Pounds. 
99,725 

46;e60 

Used 

It  has  also  been  observed  in  auditing  heat  vouchers  of  officers 
occupying  quarters,  other  than  public,  heated  by  separate  plant,  that 
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the  entire  quantities  prescribed  in  the  regulations  for  thfe  respective 
grades  are  seldom,  if  ever,  used,  even  when  the  officers  actually  oc- 
cupy and  heat  several  more  rooms  than  their  authorized  allowance. 

In  a  recent  case  before  this  office  there  was  involved  the  cost  of 
moving  from  the  premises  formerly  occupied  by  a  naval  officer  a 
quantity  of  coal  remaining  from  that  drawn  by  him  during  the  pre- 
ceding fiscal  year,  within  his  allowance,  and  notwithstanding  such 
coal  had  been  used  as  was  needed  during  two  months  of  the  next 
succeeding  year  (not  heating  months)  there  yet  remained  to  be 
moved  19,900  pounds  of  coal. 

But,  reverting  again  to  the  report  in  question,  I  can  not  but  note 
the  peculiar  division  of  the  years  and  the  fact  that  inferentially 
it  requires  four  times  as  much  fuel  to  supply  the  needs  of  an  Army 
officer  on  the  1st  day  of  September  as  is  required  on  the  day  before. 

Of  course  allowances  of  fuel  can  not  be  made  to  fit  the  needs  of 
each  day  or  week  and  possibly  not  accurately  made  as  to  each  month, 
but  common  knowledge  as  well  as  common  sense  tells  us  that  there 
is  no  justification  for  a  "  winter  allowance "  of  fuel  eight  months 
in  the  year  and  a  "summer  allowance"  four  months  in  this  lati- 
tude. When  fuel  is  being  furnished  in  kind  this  division  of  the 
year  is  not  of  particular  consequence,  for  we  may  assume  that  an 
Army  officer  is  not  going  to  heat  his  house  in  September  when  he 
probably  does  not  need  any  heat  just  for  the  sake  of  consuming 
the  fuel,  but  when  it  comes  to  paying  him  for  the  fuel  instead  of 
furnishing  it  in  kind  the  absrrdity  of  the  situation  is  apparent. 

Why  pay  a  man  the  hard  cash  as  commutation  of  fuel,  on  the  basis 
of  a  winter  allowance,  for  eight  months  of  the  year  when  we  know 
that  in  this  latitude  there  are  approximately  three  months  of  the 
eight  in  which  he  needs  no  heat  at  all?  Much  of  that  time  nature 
gives  us  more  than  we  care  for. 

And  add  to  that  the  fact  that,  with  slight  modification,  the  same 
thing  holds  good  in  the  southern  zone  (below  36°  N.  lat.)  extending 
into  the  country  where  the  fortunate  may  bask  in  the  sunshine  dur- 
ing the  winter  months  and  go  fishing  most  of  the  time  unhampered 
even  by  a  coat.  Commutation  of  fuel  on  the  prescribed  winter  basis 
in  the  sunny  South  approaches  a  gratuity. 

But,  getting  back  once  more  to  the  report  in  question,  I  can  not 
but  revert  to  one  of  its  peculiar  statistical  arguments. 

Much  time  and  labor  has  been  wasted,  I  think  I  may  say,  in 
determining,  from  the  statistics  of  the  Department  of  Labor,  the 
amount  of  average  expenditure  for  fuel  by  civilians  earning  from 
$500  to  $1,200  per  year  and  deducing  therefrom  a  conclusion  as  to 
the  percentage  of  the  earnings  of  the  average  wage  earner  which 
is  expended  for  fuel,  from  which  is  deduced  the  conclusion  that,  on 
the  basis  of  a  comparison  of  incomes,  the  fuel  allowance  of  a  given 
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Army  officer  is  in  line  with  the  expenditure  for  fuel  of  a  mechanic 
or  laboring  man  and  is  just  about  right,  and  this  is  said  to  be  so  '^  for 
exactly  the  same  accommodations."  This  wonderful  theory  must 
mean  that  the  greater  a  man's  income  the  more  fuel  is  necessary  to 
keep  him  warm  even  in  "  exactly  the  same  accommodations."  Put- 
ting the  conclusion  in  even  figures  and  carrying  it  a  little  further, 
on  the  percentage  and  comparative  income  theory,  we  find  that  if 
the  President  of  the  United  States  changed  domiciles  with  a  $750 
a  year  mechanic  it  would  take  about  $3,400  worth  of  fuel  a  year  to 
keep  the  President  warm  in  the  same  house  in  which  the  mechanic 
had  kept  comfortable  on  $34,  a  difference  of  a  hundred  fold  in  the 
quantity  of  heat  necessary.  These  observations  are  simply  for  the 
purpose  of  demonstrating  the  value  of  the  report  submitted  as  a 
justification  for  the  regulations  in  question. 

The  fuel  allowance  authorized  by  law  (act  of  Mar.  2,  1907,  34 
Stat.,  1167)  is  only  that  actually  necessary  to  heat  the  authorized 
allowance  of  quarters.  And  any  regulation  which  attempts  to  give 
a  greater  allowance  than  that  authorized  by  law  is  invalid  and  of  no 
force  or  effect. 

Whatever  construction  of  any  part  of  the  law  may  be  attempted 
or  whatever  may  be  attempted  by  regulation,  the  plain  facts  are  that 
Congress  has  authorized  for  officers  specific  quarters,  according  to 
rank,  with  "  the  heat  and  light  actually  necessary  for  the  authorised 
allowance  of  quarters"  and  the  furnishing  of  quarters  in  excess  of 
those  authorized  or  of  more  fuel  or  light  than  is  "  actually  necessary  " 
for  those  quarters  is  the  furnishing  of  more  than  is  authorized  by 
law,  and  when  commutation  is  paid  on  an  excessive  basis  it  amounts 
to  an  unauthorized  increase  of  compensation. 

The  accounting  officers  of  the  Treasury  have  no  jurisdiction  over 
the  assignment  of  quarters  and  the  issuing  of  fuel  at  military  posts, 
but  in  the  settlement  of  claims  or  accounts  involving  payments  for 
heat  for  quarters  other  than  public  they  must  observe  the  plain 
provisions  of  the  law.  And  since,  in  view  of  the  facts  herein  stated, 
it  can  no  longer  be  assumed  that  an  officer  occupying  quarters  other 
than  public,  not  heated  by  a  separate  plant,  actually  and  of  necessity 
used  the  quantities  prescribed  in  paragraph  lOCO,  Army  Regula- 
tions, 1910,  for  the  number  of  rooms  occupied  and  to  which  his  rank 
entitled  him,  no  allowance  whatever  can  be  made  for  heat  in  such 
cases  in  the  absence  of  satisfactory  evidence  showing,  at  least  ap- 
proximately, the  quantity  of  fuel  "  actually  necessary  "  to  heat  the 
quarters  occupied. 

And  in  the  case  of  an  officer  occupying  more  rooms  than  his  allow- 
ance as  fixed  by  law  in  quarters  other  than  public  which  are  heated 
by  a  separate  plant,  allowance  will  be  made  for  only  such  part  of  the 
entire  amount  of  fuel  used  therefor  as  the  number  of  rooms  to  which 
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his  rank  entitles  him  bears  to  the  whole  number  of  rooms  actually 
occupied.  For  example,  if  a  major  occupies  10  rooms  as  quarters 
he  would  be  entitled  as  his  heat  allowance  to  only  one-half  of  the 
amount  of  fuel  actually  consumed,  his  authorized  allowance  of  quar- 
ters being  only  5  rooms. 

The  decision  of  this  office  of  September  23,  1913  (66  MS.  Comp. 
Dec.,  1395),  which  was  intended  to  remain  in  force  only  pending  the 
investigation  that  has  now  been  made,  is  superseded  by  this  decision, 
except  as  to  the  holdings  quoted  with  approval  herein,  and  all 
former  decisions  of  this  office  in  conflict  herewith  are  overruled. 


DELIVEBY  OF  CEMENT  **  F.  0.  B.  WHAUVES." 

Under  a  contract  calUng  for  the  deUvery  of  cement  "  f.  o.  b.  wharves  "  the  con- 
tractor was  requested  to  and  did  deliver  cement  on  barges  instead,  and  some 
of  the  cement  so  delivered  was,  due  to  the  improper  disposal  thereof,  lost 
through  the  overturning  of  a  barge :  Jleldy  That  delivery  "  f.  o.  b.  barge  " 
was  all  that  was  required  of  the  contractor,  and  that  for  cement  lost  after 
such  delivery  the  Government  was  responsible. 

Decision  by  ComptroUer  Downey,  February  5,  1914: 

Fritz  Jancke  (Inc.)  requested,  January  23,  1914,  a  revision  of  the 
action  of  the  Auditor  for  the  War  Department  in  disallowing,  April 
24,  1913,  its  claun  (Xo.  492560)  for  $2,759.36,  the  contract  value  of 
5,871  sacks  of  Lehigh  Portland  cement  alleged  to  have  been  furnished 
and  delivered  to  the  Engineer  Department  of  the  Army  under  con- 
tract of  July  7, 1911,  and  extra  cost  of  1,4C7J  barrels  delivered  under 
verbal  agreement. 

The  auditor  disallowed  said  claim  for  the  reason  that,  as  he  under- 
stood and  interpreted  the  facts  of  the  case,  the  5,871  sacks  of  cement 
in  question  were  never  delivered  to  and  accepted  by  the  Grovernment, 
and  that  the  agreed  price  was  paid  for  all  cement  actually  delivered. 
The  claim  presented  grows  out  of  the  following  facts : 

By  contract  dated  July  7,  1911,  Fritz  Jancke  (Inc.),  hereinafter 
referred  to  as  "  the  contractor,"  undertook  and  agreed  to  furnish  and 
deliver  "f.  o.  b.  wharf  at  New  Orleans,  La.,  or  f.  o.  b.  cars  at  St.  Mar- 
tinsville, La.,"  about  7,250  barrels  of  Lehigh  Portland  cement,  at  a 
price  of  $1.69  per  barrel  for  the  cement  delivered  at  Xew  Orleans  and 
$2.29  per  barrel  for  that  delivered  at  St.  Martinsville,  less,  in  each 
case,  "  ten  (10)  cents  for  eadi  and  every  empty  sack  in  good  condi- 
tion "  returned  by  the  Government  f.  o.  b.  cars  at  St.  Martinsville. 

Under  proper  orders  the  contractor  made  the  following  deliveries 
at  New  Orleans:  August  11,  1911,  1,000  barrels;  August  15,  1911, 
1,000  barrels;  October  3,  1911,  1,000  barrels;  and  August  6,  1912, 
1,653^  barrels.    No  question  arises  as  to  any  of  the  cement  so  delivered. 
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Owing  (as  stated  by  the  engineer  in  charge)  "to  the  inadequate 
railroad  facilities,  high  freight  rates  and  difficulty  in  getting  ma- 
terials from  railroad  to  lock  site,"  it  was  found  economical  and  advan- 
tageous to  the  Government  "  to  handle  the  greater  part  of  the  ma- 
terials required  for  the  work  from  New  Orleans  to  the  lock  site  by 
leased  boat  and  barges"  and  "by  mutual  agreement  between  the 
United  States,  Fritz  Jancke  (Ina) ,  and  the  Southern  Pacific  Railroad 
&  Steamship  Go.,  it  was  agreed  that  the  deliveries  would  be  made 
direct  from  the  ship  to  barge  alongside,"  instead  of  "  f .  o.  b.  wharves 
at  New  Orleans." 

No  change  in  price  or  other  terms  and  conditions  of  the  contract 
was  involved  in  this  agreement. 

By  order  dated  September  12,  1912,  Fritz  Jancke  (Inc.)  was  re- 
quested to  deliver  2,500  additional  barrels,  this  delivery,  like  most 
of  the  others,  to  be  made  at  New  Orleans,  "  f .  o.  b.  barge  alongside  " 
instead  of  "  f .  o.  b.  wharves  "  as  covered  by  the  formal  contract. 

For  use  in  receiving  and  transporting  this  cement  the  Government 
leased,  at  $10  per  day,  E.  A.  Pharr's  barge,  "  the  Glemmld^^^  a  barge, 
it  is  stated,  that  was  32  by  135  by  6  feet  in  dimensions  and  capable 
of  carrying  upward  of  300  tons  cargo.  The  Glenwild  had  recently 
been  overhauled  and  is  stated  to  have  been  in  good  repair. 

On  October  12,  1912,  the  Pacific  Steamship  Co.'s  steamer  El  Paso 
arrived  at  New  Orleans  with  a  cargo  of  16,000  sacks  of  cement, 
10,000  sacks  (2,500  barrels,  about)  of  which  were  intended  for  deliv- 
ery under  the  contract  above  noted.  Fritz  Jancke  (Inc.)  notified 
the  Engineer  officer  to  this  effect  and  requested  that  the  barge  Glen- 
icUd  be  placed  alongside  the  EJl  Paso  for  receiving  the  same,  which 
was  done  at  9.30  o'clock  a.  m.,  on  October  12,  1912. 

Loading  of  said  cement  from  the  El  Paso  on  to  the  Gleivunld  was 
commenced  during  the  day,  the  engineer  apparently  not  being  pres- 
ent. The  further  facts  are  stated  by  the  engineer  in  charge  as 
follows : 

"  8.  When  I  returned  to  the  wharf  about  11.30  p.  m.,  I  asked  the 
stevedore  in  charge  how  the  loading  was  progressing  and  he  said 
they  were  getting  along  fine  and  would  complete  the  loading  in 
about  an  hour  and  a  half  or  two  hours.  I  then  passed  through  the 
ship  to  the  barge.  The  bow  was  downstream  and  the  forwani  end 
was  loaded,  l^e  cement  was  being  loaded  near  the  after  end,  the 
only  space  left  on  the  barge  to  be  filled.  The  barge  was  listed  to- 
ward the  ship  so  that  the  water  was  coming  in  on  the  deck  through 
one  of  the  scupper  holes.  (There  was  a  6-inch  by  8-inch  combing 
around  the  barge.)  The  other  side  was  out  about  two  and  one-half 
feet.  I  immediately  sent  for  the  stevedore  and  called  his  attention 
to  the  fact  that  the  barge  was  badly  listed  and  that  the  water  was 
running  under  the  cement  and  also  asked  him  to  send  a  man  into 
the  hold  to  see  if  the  barge  was  leaking.    He  reported  there  was 
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only  2  inches  of  water  in  the  barge.  Tliere  was  no  strain  on  the  hog 
chains.  Men  were  placed  immediately  to  trim  the  barge  and  the 
loading  was  continued  aft.  as  it  was  thought  as  the  bow  was  down 
that  this  would  distribute  the  fore  and  aft  load  better  and  lessen 
the  tendency  to  buckle  the  barge.  I  then  went  to  the  other  barge 
lying  just  astern  of  the  El  Paso.  One  of  the  deckhands  from  the 
steamer y.  N.  Pharr  returned  shortly  from  the  GlenwUd  and  rei)orted 
0  to  8  inches  of  water.  The  Pharr  was  ordered  to  go  and  siphon 
the  GlenwUd.  When  the  searchlight  was  thrown  on  the  GlenwUd 
the  hog  chains  could  be  seen  lying  on  the  roof.  When  I  reached  the 
barge  it  was  listed  to  the  starlK)ard  as  badly  as  it  had  been  the 
other  way  and  there  was  about  16  inches  of  water  in  the  after 
hatch  where  the  siphon  was  placed.  The  stevedore  was  aboard 
and  sent  for  some  oakum  to  stop  the  water  running  through  the 
scupper  holes  on  the  starboard  side.  I  stopped  the  loading  and 
requested  that  the  men  be  sent  to  distribute  the  load  further  out  on 
each  end  to  counteract  the  buckling.  A  man  was  stationed  at  the 
siphon  and  reported  in  the  first  five  or  ten  minutes  that  the  siphon 
gained  IJ  inches.  There  was  about  30  inches  in  the  bow  and  the 
timbers  were  cracking.  On  going  aft  I  found  the  siphon  was  not 
gaining  and  asked  the  stevedore  for  a  tug.  The  Pharr  began  blow- 
ing distress  signals  and  the  BH  Paso  blew  for  the  Southern  Pacific 
tugs  and  also  distress  signals.  The  water  in  the  hold  be^n  gaining 
rapidly  on  the  siphon  and  the  Pharr  dropped  back  dear  of  the 
barge."  The  men  distributing  cement  left  the  barge.  As  the  Pharr 
backed  away  I  passed  through  the  port  to  the  upperdeck  of  the  ship 
and  told  the  captain  of  the  Pharr  to  come  in  on  the  bow  and  place 
a  siphon  in  the  forward  hatch.  As  the  boat  came  to  the  barge  and 
before  they  had  lines  out,  the  barge  settled  to  the  starboard  and 
turned  over  away  from  the  ship.  Shortly  afterwards  the  Southern 
Pacific  tug  came  alongside  and  shoved  the  barge  into  the  wharf 
just  ahead  of  the  steamship.  This  was  the  only  tug  that  responded 
to  the  distress  signals. 

*'  9.  There  were  5,871  sacks  reported  to  be  on  the  barge  when  it 
turned  over.  The  Southern  Pacific  were  instructed  to  put  on  6,000 
sacks,  and  if  not  heavily  loaded  an  additional  1,000  sacks  would  be 
divided  between  the  two  barges.  This  barge,  if  properly  loaded, 
would  have  carried  all  of  the  7,000  sacks,  or  332  tons,  with  perfect 
safety. 

"  10.  From  the  fact  that  when  the  water  was  on  the  deck  there 
were  only  2  inches  of  water  in  the  hold  it  is  evident  the  barge  was 
in  good  condition  and  not  even  leaking  in  the  upper  seams.  The 
hog  chains  were  so  badly  buckled  before  she  sank  tnat  they  had  torn 
the  roof  where  the  rods  passed  through,  showing  that  the  barge  was 
heavily  loaded  in  the  middle.  Under  these  conditions  the  bottom 
planks  were  strained  until  the  -butts  opened  up.  This  condition  was 
verified  by  examination  of  the  bottom  after  the  barge  turned  over, 
as  all  the  butts  under  the  heavy  load  were  open  and  the  oakum  out. 
It  is  believed  that  all  the  conditions  before  and  after  sinking  show 
that  the  sinking  was  due  entirely  to  carelessness  on  the  part  of  the 
stevedore  in  charge  of  the  loading,  as  even  one  not  familiar  with 
barges  could  have  told  from  the  condition  of  the  hog  chains  that 
the  load  was  not  properly  distributed." 
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.  All  parties  concerned  appear  to  agree  that  the  GlenwUd  was  a 
good  seaworthy  barge,  and  that  the  sinking  of  said  barge,  with  the 
consequent  loss  of  the  cement,  etc.,  thereon,  was  due  to  improper 
placing  of  the  cement  loadod  thereon,  but  it  is  a  disputed  question 
as  to  who  was  responsible  for  the  manner  in  which  said  barge  was 
loaded. 

It  appears  to  be  a  fact  that  all  the  work  of  loading  said  barge  was 
done  by  stevedores  in  the  employ  of  the  steamship  company,  but 
they  unite  in  asserting  that  the  cement  was  placed  as  directed  by 
the  engineer  in  charge  (the  Government's  representative),  and  that 
if  said  cement  was  improperly  placed  it  was  at  his  direction.  This, 
the  officer  concerned  denies,  he  asserting  that  the  stevedores  placed 
the  cement  without  direction  or  supervision  on  his  part,  except  that 
a  short  time  before  the  barge  sank  he  directed  changes  to  be  made 
in  the  stowing  arrangements.  After  the  GleiucUd  sank,  750  barrels 
of  cement  that  had  not  been  unloaded  from  the  El  Paso  was  delivered 
to  and  accepted  by  the  Government. 

The  contractor  claims  pay,  at  contract  rates,  for  the  5,871  sacks 
(1,467|  barrels)  lost  by  the  sinking  of  the  barge.  It  is  not  denied 
that  1,467J  barrels  had  in  fact  been  placed  on  said  barge  before  it 
sank,  and  if  it  is  a  fact  that  the  delivery  of  cement  on  said  barge 
ended  the  contractor's  responsibility  with  reference  thereto  it  is  clear 
that  the  contractor  is  entitled  to  pay,  at  contract  rates,  for  the  cement 
so  delivered.  The  only  question,  in  this  connection,  to  be  decided  is 
whether  cement  placed  on  the  Government's  barge  was  "  delivered  " 
within  the  meaning  of  the  contract. 

It  is  to  be  regretted  that  the  verbal  modification  of  the  written 
contract  was  not  reduced  to  writing,  as  required  by  law,  and  it  may 
be  remarked  that  officers  of  the  Government  who  sanction  or  permit 
variation  from  what  the  law  requires  always  run  the  risk  of  subject- 
ing the  Government  to  claims  which  they  may  not  approve;  a  verbal 
contract  generally  results  in  leaving  to  conjecture  some  matters  that 
ought  to  be  of  record. 

On  all  the  facts  of  the  case  I  am  obliged  to  hold  that  the  cement 
lost  by  the  sinking  of  the  barge  was  "  delivered  "  to  the  Government. 
The  written  contract  provided  for  delivery  "  f.  o.  b.  wharves,"  and 
it  seems  to  be  agreed  that  the  verbal  modification  of  this  contract 
went  no  further  than  to  substitute  "  barge  "  for  "  wharves."  One 
delivering  "  f .  o.  b.  wharves  "  would  not  be  expected  to  cart  the 
consignment  away  from  the  wharves  or  do  more  than  land  it  thereon 
subject  to  the  dominion  of  the  consignee,  and  one  delivering  "  f .  o.  b. 
barge  alongside"  likewise  would  be  expected  or  could  be  required, 
to  do  no  more  than  place  it  on  the  harge^  leaving  it  for  the  owner 
or  person  in  charge  of  the  barge  to  stow  the  materials  thereon  as  he 
saw  fit.    When  the  steamship  company,  therefore,  placed  the  cement 
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here  in  question  on  board  the  Glenwild  its  duties  as  agent  of  Jancke 
(Inc.)  came  to  an  end,  and  any  services  rendered  by  it,  if  any  were 
rendered,  in  stowing  the  cement  properly  on  said  barge,  were  ren- 
dered to  the  Government  and  as  the  Government's  agent,  and  not 
for  the  contractor  or  as  his  agent.  The  cement  was  delivered  within 
the  meaning  and  terms  of  the  contract,  when  it  was  safely  landed 
on  the  barge.  The  contractor  will  therefore  be  allowed  pay,  at  con- 
tract rates,  for  the  l,467f  barrels  of  cement  delivered  to  the  Govern- 
ment and  later  lost  by  the  sinking  of  said  barge,  to  wit — 1,467J  bar- 
rels at  $1.69  per  barrel,  or  $2,480.49. 

The  contractor,  as  indicated,  had  been  ordered  to  deliver  2,500  bar- 
rels, and  had  he  done  so  the  contract  would  have  been  completed. 
He  delivered  l,467f  barrels,  that  were  lost,  and  750  barrels  additional 
after  the  sinking  of  the  Glenwild^  or  2,217J  barrels  in  all,  leaving 
282J  barrels  due  to  complete  the  contract. 

However,  the  Engineer  officer  did  not  recognize  the  1,467 J  bar- 
rels above  noted  as  having  been  "delivered,"  and  he  requested  the 
contractor  to  deliver  that  quantity  (plus  the  deficiency)  to  replace 
the  cement  lost.  This  the  contractor  declined  to  do  unless  allowed 
an  additional  price  per  barrel — 19  cents.  (See  letter  of  Oct.  14, 
1912.)  What  answer  was  made  to  this  offer  is  not  disclosed  by  the 
record,  but  the  fact  that  the  l,467f  barrels  was  later  delivered  to  and 
accepted  by  the  Government  indicates  sufficiently,  I  think,  that  the 
offer  was  accepted  subject  only  to  a  later  determination  as  to  whether 
such  delivery  was  a  delivery  "  under  "  or  "  outside  "  of  the  contract 
of  July  7, 1911.  That  such  are  the  facts  of  the  case  is  also  indicated 
by  the  report  of  the  engineer,  dated  March  7,  1913,  and  it  is  conceded 
that  if  the  1,467|  barrels  lost  by  the  sinking  of  the  barge  were  delw- 
ered  to  the  Government  before  being  lost,  then  the  later  delivery  of 
cement  to  replace  the  same  was  a  delivery  outside  the  contract,  for 
which  the  contractor  is  entitled  to  be  paid  on  a  noncontract  basis. 

As  already  indicated,  the  1,467|  barrels  were  delivered^  and  such 
delivery,  with  the  750  barrels  also  delivered,  lacked  but  282^  barrels 
of  completing  the  contract — i.  e.,  of  being  the  2,500  barrels  ordered 
to  complete  contract.  On  October  15,  1912,  the  contractor  delivered 
1,736  additional  barrels,  only  282J  barrels  of  which  were  necessary 
to  complete  the  contract,  leaving  the  remainder,  l,453f  barrels,  as  a 
delivery  "  outside  "  the  contract,  for  which  the  extra  price  of  19  cents 
per  barrel  was,  contingent  on  the  conclusions  being  made  that  are 
now  made,  to  be  paid.  For  this  lot,  l,453f  barrels,  the  contractor  is 
entitled  to  the  extra  price  claimed,  to  wit,  l,453f  barrels  at  19  cents 
per  barrel,  or  $276.21. 

On  this  revision  claimant  will  be  allowed  $2,756.70  of  the  amount 
claimed. 

42853°— VOL  ^0-14 3Q 
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STREET-CAR  FARE. 

An  officer  or  employee  who  is  required,  in  the  performance  of  his  duties,  to  go 
from  place  to  place  within  the  limits  of  his  official  stati9n  Is  not  to  be 
regarded  as  in  a  travel  status  so  as  to  be  entitled  to  reimbursement  for 
actual  personal  expenses.  But  if  an  expense  is  necessarily  incurred  at  said 
station  for  car  fare  incident  to  the  accomplishment  of  a  work  specifically 
appropriated  for,  reimbursement  therefor  from  the  appropriation  for  such 
work  is  authorized. 

Decision  by  Comptroller  Downey,  February  6,  1914: 

Mason  M.  Patrick,  lieutenant  colonel,  Corps  of  Engineers,  United 
States  Army,  applied  January  28,  1914,  for  a  revision  of  the  action 
of  the  Auditor  for  the  War  Department  in  disallowing  by  settlement 
No.  29611,  dated  January  9,  1914,  credit  for  payments  made  by  him 
to  Edgar  C.  Cannon,  inspector,  as  reimbursement  for  amounts  ex- 
pended for  street-car  fare  at  Pittsburgh,  Pa.,  during  the  months  of 
January  and  February,  1913,  aggregating  $2.25.  (Voucher  10, 
February,  1913,  and  voucher  7,  March,  1913.) 

The  auditor  disallowed  these  items  for  reasons  stated  as  follows: 

"  It  is  clearly  shown  *  *  *  that  the  elcpense  of  street-car  fares 
was  incurred  by  Mr.  Cannon  for  the  transportation  of  himself,  from 
place  to  place,  m  and  around  Pittsburgh,  and,  *  *  *  the  decision 
of  July  10,  1911,  contemplates  the  allowance  of  these  expenses  only 
when  such  trips  or  journeys  are  made  for  the  transportation  of  Gov- 
ernment property,  or  the  carrying  of  official  papers." 

With  reference  to  these  payments  Lieut.  Col.  Patrick,  Engineer 
officer  in  charge  of  the  improvement  work  in  St.  Mary's  River,  Mich., 
said: 

"  For  this  office  and  for  use  at  the  new  lock  now  building  at  Sault 
Ste.  Marie  there  are  being  manufactured  at  Pittsburgh,  Pa.,  manv 
items  of  machinery,  electrical  apparatus,  etc.,  under  contract  with 
the  J.  &  J.  B.  Milholland  Co.  of  that  city. 

"To  insure  compliance  with  the  approved  plans,  these  parts,  as 
made,  must  be  inspected  by  a  competent  inspector.  Owing  to  the 
variety  of  the  parts,  the  contractors  have  found  it  necessary  to  have 
them  fabricated  in  a  number  of  different  places  in  and  near  Pitts- 
burgh. 

"  Instead  of  placing  an  inspector  of  my  own  force  there,  it  has  been 
much  more  economical  to  have  the  inspection  made  by  a  suitable  man 
already  employed  by  the  Pittsburgh  United  States  Engineer  office 
whose  services  coula  be  spared  during  the  time  necessary  for  this 
work,  which  he  did  in  addition  to  his  regular  duties. 

"  In  order  to  do  this  inspecting  it  was  necessary,  of  course,  for  the 
inspector  to  go  to  the  places  of  manufacture  as  often  as  needed  to 
keep  track  of  the  work  and  to  insure  its  being  done  in  accord  with 
the  plans  and  specifications. 

"  The  street-car  fares  were  incurred  for  travel  to  and  froni  these 
manufacturing  plants  on  official  business  and  in  accordance  with  his 
directions.  Tnis  travel  was  necessary  in  the  public  service,  in  fact 
there  was  no  other  way  except  by  street  car  in  which  the  employee 


Digitized 


by  Google 


DECISIONS  OP  THE  COMPTBOLLBR.  547 

could  reach  the  places  to  which  he  was  sent  without  undue  loss  of 
time. 

"  *  *  *.  In  order  to  insure  compliance  with  the  specifications 
covering  the  articles  being  manufactured  and  that  the  United  States 
would  secure  machinery  suitable  for  its  purposes,  the  inspector  was 
directed  to  visit  the  various  manufacturing  plants  as  often  as  was 
necessary.  So  distant  were  many  of  the  places  from  the  office  and 
from  each  other  that  it  was  physically  impossible  for  this  inspector 
to  carry  out  his  instructions  without  having  himself  transported 
from  place  to  place,  and  this  was  thoroughly  understood  by  me  when 
his  instructions  were  issued.  To  have  directed  or  permitted  the  in- 
spector to  make  these  visits  to  these  plants  without  incurring  ex- 
I>enses  for  street-car  transportation  would  have  resulted  in  loss  of 
time,  delays  at  the  plants  while  waiting  his  arrival,  interruptions  in 
the  process  of  manufacture,  or  else  necessitated  the  employment  of 
additional  inspectors  and  greatly  added  expense." 

The  appropriation  from  which  the  payments  in  question  were  made 
is  found  in  the  act  of  August  24, 1912  (37  Stat.,  417,  446),  and  reads: 

"Improving  Saint  Marys  River,  Michigan:  For  continuing  im- 
provement at  the  falls  by  the  construction  of  a  new  lock,  with  a 
separate  canal,  $1,500,000." 

That  the  expenses  incurred  for  street-car  fares  at  Pittsburgh  were 
necessary  and  incident  to  the  work  for  which  this  appropriation  was 
made  there  would  appear  to  be  no  doubt,  in  view  of  Col.  Patrick's 
statements  herein  quoted.  And  as  there  is  no  other  appropriation 
more  specifically  providing  for  the  payment  of  such  expenses  they 
are  a  legal  and  proper  charge  against  this  appropriation  unless 
payment  for  such  expenses  is  prohibited  by  law. 

These  expenses  were  made  necessary  by,  and  incurred  solely  in, 
the  performance  of  a  public  duty,  and  they  were  not  personal  ex- 
penses of  the  inspector  as  are  subsistence,  lodgings,  wearing  apparel, 
etc.  Hence  their  payment  is  not  prohibited  by  section  1765,  Revised 
Statutes,  nor  by  any  other  law  of  which  I  am  aware. 

This  inspector  was  not  in  a  travel  status,  within  the  ordinary 
acceptation  of  that  term,  when  these  expenses  were  incurred,  and 
their  payment  is  authorized  not  as  reimbursement  for  his  actual  ex- 
penses but  because  they  were  expenses  necessarily  incurred  in  connec- 
tion with  the  improvement  work  for  which  the  appropriation  in 
question  was  made. 

This  decision  is  not  regarded  as  in  conflict  with  former  decisions  of 
this  office  to  the  effect  that  appropriations  for  traveling  expenses,  or 
for  the  contingent,  incidental,  or  miscellaneous  expenses  of  a  de- 
partment, bureau,  or  office  are  not  available  for  payment  of  street-car 
fares  for  the  transportation  of  officers  or  employees  from  place  to 
place  within  the  limits  of  their  official  stations. 
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SPACE  nr  DEPOTS  FOB  MAIL  UT  TBAITSIT. 

The  Postmaster  General  has  authority  to  require  that  necessary  accommoda- 
tions for  handling  and  storing  mall  in  depots  be  furnished  by  a  railway 
company  under  its  general  contract  for  carrying  the  malls,  notwithstand- 
ing its  protest  thereto,  and  to  impose  a  fine  for  failure  to  furnish  said 
accommodations. 

Decision  by  Comptroller  Downey,  Pebmary  6,  1914: 

The  Atchison,  Topeka  &  Santa  Fe  Railway  Co.  applied  January 
17,  1914,  for  a  revision  of  tlye  action  of  the  Auditor  for  the  Post 
OflBice  Department  in  disallowing  $425  by  settlement  No.  412,  dated 
September  11,  1913. 

The  said  disallowance  was  the  amount  of  two  fines  of  $212.50  each, 
imposed  on  the  company  for  failure  to  furnish  suitable  quarters  for 
transfer  clerk  in  its  station  at  Albuquerque,  N.  Hex.,  under  an  order 
of  the  Postmaster  General,  as  follows : 

"After  correspondence,  beginning  in  October,  1912,  with  the  Atchi- 
son, Topeka  &  Santa  Fe  Railway  Co.,  with  a  view  to  having  it  ful- 
fill its  obligation  to  furnish  suitable  quarters  for  the  transfer  clerk, 
Railway  Aiail  Service,  in  its  station  at  Albuauerque,  N.  Mex.,  with- 
out result,  the  company  was  informed  on  July  11,  1913,  that  unless 
the  desired  quarters  were  provided  by  July  15,  1913,  the  department 
would  impose  suitable  penalties.  On  July  16,  the  company  having 
indicated  that  the  matter  would  be  held  in  abeyance,  it  was  informed 
that  a  fine  of  $25  would  be  imposed  for  each  day  from  July  15, 1913, 
until  the  quarters  were  furnished. 

"It  appears  proper  to  divide  the  fine  equally  between  the  two 
routes  or  the  company  entering  Albuquerque,  Nos.  165006  and  167030. 
A  report  has  been  received  snowing  that  the  quarters  had  not  been 
provided  up  to  July  31,  1913.  Therefore,  for  the  period  July  15  to 
July  31,  1913,  inclusive,  17  days : 

"  Route  165006,  fine  $212.50. 

"  Route  167030,  fine  $212.50." 

The  said  amounts  were  deducted  from  the  amounts  otherwise  due 
for  the  service  of  the  company  on  the  routes  indicated  for  the  month 
of  August,  1913. 

This  service  was  performed  by  the  company  under  tlie  usual  quad- 
rennial contract  which  the  Post  OflSice  Department  enters  into  with 
the  mail-carrying  railroads  of  the  country.  This  form  of  agreement, 
commonly  known  as  the  distance  circular,  which  was  signed  by  the 
company's  duly  authorized  official  as  the  contract  effective  during  the 
quadrennial  period  July  1,  1910,  to  June  30,  1914,  contained  the  fol- 
lowing agreement  clause,  common  to  all  such  forms  : 

"The  company  named  below  affrees  to  accept  and  perform  mail 
service  upon  the  conditions  prescribed  by  law  and  the  regulations  of 
the  department  applicable  to  railroad  mail  service." 
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This  company,  however,  in  returning  the  said  fonn  to  the  Post 
OflBice  Department,  expressly  protested — 

"  *  *  *  against  furnishing  rooms  at  stations  for  use  of  the 
Post  OflBice  Department  employees  for  distribution  of  mail,  without 
payment  or  rental  therefor. 

The  company  contends  that — 

"  *  *  *  the  duties  of  the  transfer  clerks  to  sort  and  reconsign 
the  incoming  and  outgoing  mail  at  Albuquerque  were  clearly  post 
oflSice  functions,  constituting  no  part  of  the  act  of  transporting  the 
mails,  and  capable  of  performance  only  after  the  act  of  transporta- 
tion was  completed  by  the  company.  The  furnishing  of  space  and 
accommodations  for  the  performance  of  these  duties  was  no  more  a 
part  of  the  act  of  transportation,  the  obligation  to  do  which  rested 
upon  the  company,  than  the  performance  of  the  duties  themselves. 

"That  compensation  of  the  company  under  the  acts  of  March  3, 
1878  (17  Stat,  558),  March  8,  1905  (33  Stat.,  1088),  and  March  2, 
1907  (34  Stat.,  1212),  was  based  solely  and  entirely  upon  the  average 
daily  weight  of  mails  carried  over  the  routes  in  question,  showing 
that  the  company's  compensation  was  for  the  .service  oi  actually 
transporting  the  mails  and  not  for  the  reasonable  rental  of  a  room 
in  the  company's  station  to  be  devoted  to  post-oflice  purposes  having 
no  direct  relation  to  such  actual  transportation." 

The  company  further  contends  that  the  regulation  of  the  Post 
OflSce  Department  requiring  railroad  companies  to  provide  rooms  for 
handling  and  storing  the  mails  and  without  specific  charge  therefor 
is  not  sustained  by  any  law  of  the  United  States,  and  therefore  not 
a  valid  regulation. 

The  company  also  contends  that  even  if  the  contract  of  the  com- 
pany requires  the  furnishing  of  space  and  accommodations  required 
by  the  Post  Office  Department,  the  failure  to  furnish  the  same 
amounts  only  to  a  breach  of  contract  for  which  only  actual  damages 
can  be  recovered,  it  being  a  well-settled  rule  that  punitive  or  exem- 
plary damages  can  not  be  recovered  therefor,  and  that  the  actual 
rental  value  of  the  space  and  accommodations  which  the  company 
refused  to  furnish  should  be  the  basis  or  measure  of  damages,  and 
that  because  the  transfer  clerks  have  been  withdrawn  from  the  com- 
pany's station  to  the  local  post  office,  where  the  mail  formerly  sorted 
in  the  station  is  now  sorted  and  reconsigned,  shows  no  actual  loss  to 
the  department. 

The  company  therefore  submits  that : 

"(A)  It  was  under  no  obligation  to  furnish  the  space  and  accom- 
modations required  by  the  Post  Office  Department ; 

"(B)  That  the  department  had  no  authority  to  impose  a  penalty 
or  fine  upon  it  for  failing  to  furnish  such  space  and  accommodations, 
but  coula  at  most  deduct  only  the  actual  loss  sustained  by  the  depart- 
ment; and 
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"(C)  That  the  facts  show  that  the  department  has  suffered  no  loss 
at  all  as  a  result  of  the  company's  asserted  default  and  hence  nothing 
could  lawfully  be  deducted  from  the  company's  compensation." 

The  Second  Assistant  Postmaster  General,  in  a  letter  dated  Jan- 
uary 26,  1914,  addressed  to  the  Auditor  for  the  Post  Office  Depart- 
ment, made  the  following  report : 

"  For  a  number  of  years  the  claimant  company  has  been  carrying 
the  mails  on  its  railroad  between  La  Junta,  Colo.,  and  Albuquerque, 
N.  Hex.,  and  between  Albuquerque,  N.  Mex.,  and  El  Paso,  Tex., 
known  as  mail  routes  No.  165006  and  No.  167030,  respectively.  The 
service  on  railroad  routes  is  required  to  be  performed  by  the  carriers 
under  the  terms  of  the  Postal  Laws  and  Regulations  applicable  to 
railroad  mail  service.  The  sections  of  the  R)stal  Laws  and  Regu- 
lations relevant  to  this  case  are  as  follows: 

"'Sec.  1186.    *    *    *. 

"'2.  Railroad  companies,  at  stations  where  transfer  clerks  are 
employed,  will  provide  suitable  and  sufficient  rooms  for  handling 
and  storing  the  mails,  and  without  specific  charge  therefor.  These 
rooms  will  be  lighted,  heated,  furnished,  supplied  with  ice  water, 
and  kept  in  order  by  the  railroad  company. 

" '  3.  The  specific  requirements  of  the  service  as  to  due  frequency 
and  speed,  space  required  on  trains  or  at  stations,  fixtures,  furniture, 
etc.,  will  at  all  times  be  determined  by  the  Post  Office  Department  . 
and  made  known  through  the  General  Superintendent  of  Railway 
Mail  Service. 

" '  Sec.  1332.  The  Postmaster  General  may  make  deductions  from 
the  pay  of  contractors  for  failures  to  perform  service  according  to 
contract,  and  impose  fines  upon  them  for  other  delinquencies.  He 
may  deduct  the  price  of  the  trip  in  all  cases  where  the  trip  is  not 
performed,  and  not  exceeding  three  times  the  price  if  the  failure  be 
occasioned  by  the  fault  of  the  contractor  or  carrier. 

"'Sec.  1336.  In  addition  to  the  foregoing  general  causes,  fines 
will  be  imposed  for  the  following  delinquencies  in  the  different 
classes  of  service,  to  wit: 

"  '(^)  Failure  to  furnish  proper  accommodations  for  the  handling, 
storage,  and,  if  necessary,  the  distribution  of  mails  in  depots.' 

"These  sections  are  from  the  Postal  Laws  and  Regulations,  edi- 
tion of  1902.  In  the  edition  of  1913  they  are  numbered  1341,  1486, 
and  1490. 

"A  transfer  clerk  has  been  employed  at  the  station  of  the  claimant 
at  Albuquerque,  N.  Mex.,  for  a  number  of  years,  and  the  company 
provided  therein  suitable  and  sufficient  rooms  for  handling  and 
storing  the  mails  as  required  by  the  foregoing  regulation.  On 
September  21,  1912,  the  part  of  the  station  in  which  was  located 
the  room  used  by  the  transfer  clerk  was  destroyed  by  fire.  Follow- 
ing the  fire  these  clerks  were  temporarily  quartered  in  the  space 
occupied  by  the  express  company.  On  October  17  the  transfer 
clerks  were  excluded  from  the  station  and  the  agent  of  the  companv 
refused  to  provide  a  place  for  their  accommodation.  Correspond- 
ence between  field  officers  of  this  service  and  the  manager  ox  mail 
traffic  of  the  company  having  failed  to  secure  satisfactory  informa- 
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tion  as  to  the  company's  intentions  in  the  matter  of  providing  a 
suitable  room,  the  department  took  the  matter  up  with  tne  presioent 
of  the  company.  He  replied  that  he  had  instructed  the  transfer 
clerks  be  given  the  same  accommodations  they  had  before  the  fire, 
but  that  he  later  found  the  repairs  to  the  station  had  been  so  nearly 
completed  that  the  changes  could  not  be  made  without  undue  ex- 
pense and  there  was  no  other  space  in  the  depot  that  could  be 
assigned  for  the  desired  purpose.  In  reply  to  this  he  was  advised 
on  December  23  that  the  mails  were  being  seriously  delayed  and  in- 
adequately protected,  and  that  the  department  insisted  on  the  fur- 
nishmg  or  tne  necessary  space.  Some  further  correspondence  passed 
between  the  department  and  the  president  of  the  company  and  at  his 
suggestion  arrangements  were  made  for  a  representative  of  the 
department  and  a  representative  of  the  company  to  visit  Albuquer- 
que together  and  see  what  could  be  done  to  remedy  the  situation. 
The  representatives  met  at  Albuquerque  on  January  24,  1913,  and 
thereafter  the  department's  representative  reported  there  was  no 
question  that  adequate  provision  had  not  for  some  time  past  been 
made  for  the  mails  and  the  clerks  at  Albuquerque;  that  repairs  on 
the  new  depot  were  well  under  way  and  no  consideration  whatever 
had  been  given  in  the  plans  for  reconstruction  to  the  matter  of 
providing  an  oflSce  for  the  clerks,  the  space  formerly  occupied  by 
them  having  been  thrown  into  the  general  baggage  room;  that  the 
company's  representative  raised  the  question  as  to  whether  it  was 
the  company's  duty  to  provide  the  desired  space.  On  March  6,  1913. 
the  mail  traffic  manager  of  the  company  stated  the  company  needed 
all  the  space  in  the  baggage  room  and  found  no  suitable  way  to 
provide  a  room  for  the  transfer  clerks,  but  that  a  report  was  ex- 
pected as  to  what  expense  would  be  necessary  in  arranging  a  room 
8  by  10  feet  if  found  practicable  and  a  decision  by  the  company 
should  be  finally  made  to  do  so.  By  reason  of  the  failure  ot  the 
company  to  furnish  a  room  for  the  transfer  clerks,  the  mails  in  tran- 
sit which  had  before  the  fire  been  received  by  the  transfer  clerks 
from  incoming  trains  and  by  them  dispatched  on  outgoing  trains 
have  been  sent  to  the  post  office  for  handling  and  thereby  miss  their 
connections.  Reports  have  been  made  showing  delays  of  about  16 
hours  to  a  daily  average  of  about  75  letters  ana  11  hours  40  minutes 
to  13  hours  10  "minutes  to  a  daily  average  of  800  letters  and  a  small 
amount  of  other  mail. 

"On  April  9,  1913,  the  mail  traffic  manager  of  the  company 
stated  it  could  arrange  a  place  in  the  station  9  by  10  feet '  with  the 
understanding  that  Siould  the  courts  finally  render  a  decision  in 
favor  of  the  railways,  or  by  new  laws,  compensation  therefor  will  be 
allowed,  upon  agreed  terms.'    In  reply  he  was  advised  that  the  space 

Proposed  is  sufficient  for  the  needs  of  the  department,  but  that  the 
epartment  expected  the  company  to  provide  the  space  and  facilities 
in  the  station  under  its  obligations  as  a  carrier  of  the  mails  under 
the  terms  of  the  Postal  Laws  and  Regulations.  On  April  11  the 
company  wired  in  response  to  this,  '  Is  it  department  intention  to 
deny  company  privilege  your  office  said  would  be  accorded  of  record 
showing  company  protest  and  objections?'  On  April  12  the  com- 
pany was  wired  that  the  position  of  the  department  had  been  fully 
set  out  in  its  previous  letter.  Information  having  been  received  that 
the  company  had  not  provided  quarters  in  its  station,  the  depart- 
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ment  on  July  9,  1913,  so  advised  the  president  of  the  company,  stat- 
ing that  the  department  had  reframed  from  taking  disciplinary 
action  because  or  assurances  from  the  company's  mail  traffic  mana- 
ger that  tiie  quarters  would  be  provided.  He  was  asked  to  state  the 
company's  intentions  in  the  matter.  An  unsatisfactory  reply  hav- 
ing been  received,  he  was  advised  by  telegraph  on  July  11,  1913, 
that  unless  the  desired  facilities  at  Albuquerque,  N.  Mex.,  were  pro- 
vided by  July  15  the  department  would  impose  suitable  penalties. 
In  reply  to  this  the  mail  traffic  manager  on  July  14  stated  as  follows : 

"'Stewart's  wire  11  to  president  of  company.  Impossible  rebuild 
depot  at  Albuquerque  in  tnree  days  if  undertaken.  Matter  in  abey- 
ance for  present  Expect  visit  Washington  soon  and  then  can  discuss 
case  with  department  officials.' 

"Thereafter  orders  were  issued  under  authority  of  section  3962 
of  the  Revised  Statutes  ^sec.  1332.  Postal  Laws  and  Regulations  of 
1902)  imposing  fines  at  tne  rate  oi  $25  ner  day  on  the  company  for 
its  failure  to  provide  the  room  and  facilities  in  its  station  at  Albu- 
querque. These  fines  have  been  imposed  for  each  day  since  July  15, 
1913,  to  and  including  December  31, 1918,  and  total  $4,250.    The  com- 

Eany  was  notified  of  the  imposition  of  the  fine  on  August  14,  Septem- 
er  30,  and  December  6,  1913,  and  January  20,  1914.  The  employ- 
ment of  the  transfer  clerks  at  Albuquerque  has  been  continued,  but 
their  usefulness  has  been  largely  curtailed  by  reason  of  the  failure 
of  the  company  to  provide  a  room  in  its  station  for  them. 

"  The  claimant  rests  its  appeal  on  two  general  grounds,  first,  that 
as  it  had  protested  against  furnishing  rooms  for  use  of  the  Post  Office 
Department  employees  for  distribution  of  mail  without  payment 
of  rental  therefor,  in  filing  in  the  Post  Office  Department  distance 
circulars  for  these  routes  for  the  quadrennial  term  oeginning  July  1, 
1910,  it  was  under  no  obligation  to  provide  these  facilities;  and, 
second,  even  though  it  was  so  obligated,  the  Post  Office  Department 
was  without  authority  to  impose  a  fine  upon  the  company  for  its 
failure  to  furnish  the  space  and  facilities. 

"  With  respect  to  these  contentions  it  is  sufficient  to  say  that  the 
claimant  was  a  carrier  of  the  mails  imder  the  terms  of  the  Postal 
Laws  and  Regulations,  the  relations  existing  between  it  and  the 
Post  Office  Department  with  respect  to  the  service  being  the  same  as 
existed  in  the  case  of  the  appeal  of  the  Gulf,  Colorado  &  Santa  Fe 
Railway  Co.  to  the  Comptroller  of  the  Treasury,  which  was  reviewed 
by  that  officer  July  16,  1912.  The  facts  in  that  case  were  precisely 
the  same  as  are  here  presented,  namely,  the  refusal  of  a  railroad  com- 
pany to  provide  space  in  depots  for  the  use  of  the  Post  Office  Departs 
ment,  and  in  holding  that  tne  deductions  of  the  amounts  of  the  fines 
were  legally  made  the  Comptroller  says: 

" '  In  the  case  here  under  consideration  the  railway  company  was 
under  no  obligation  to  carrv  the  mails  during  the  period  under  con- 
sideration, and  for  which  the  fines  were  ifnposed  for  not  furnishing 
the  facilities  at  Houston  as  prescribed  in  the  regulations,  but  if  it  did 
carry  the  mails  it  must  abide  by  the  regulations  just  as  any  other 
governmental  agency  must  abide  thereby,  whether  they  meet  with 
their  approval  or  not,  or  suffer  the  consec^uences  of  disolieying  them.' 

"  The  contention  that  by  protesting  against  the  reauiremente  of  the 
department  a  railroad  company  thereby  relieves  itself  of  such  require- 
ments was  presented  by  the  present  claimant  in  its  appeals  to  the 
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Comptroller  of  September  26,  1912  (two),  and  October  1,  1912.  In 
each  of  these  cases  the  Comptroller  decided  against  this  contention  on 
the  authority  of  the  case  of  the  Atchison^  Topeka  cfe  Santa  Fe  Rail- 
way Company  v.  The  United  Sta^es^  decided  by  the  Supreme  Court 
of  the  United  States  June  7, 1912  (225  U.  S.,  6i0). 

"The  claimant  further  contends  that  section  1186  of  the  Postal 
Laws  and  Regulations  is  invalid  because  it  is  '  unsupported  by  an  act 
of  Congress.'  On  the  contrary,  the  regulation  was  issued  under 
authority  of  section  161  of  the  Revised  Statutes  authorizing  the  head 
of  each  department  to  prescribe  regulations,  not  inconsistent  with 
law,  for  the  government  of  his  department.  That  it  is  a  proper 
regulation  was  decided  by  the  Court  of  Claims  May  6,  1912,  in  the 
case  of  the  Missouri  Pacific  Railway  Company  v.  The  United  Stages 
(47C.  Cls.,377). 

"  One  other  contention  of  the  claimant  may  be  noticed.  He  alleges 
that,  admitting  the  company  was  subject  to  a  penalty  for  its  failure 
to  furnish  a  room  in  its  station,  the  amount  of  the  fine  can  not  exceed 
the  damage  which  the  Post  Office  Department  has  suflFered.  This 
contention  ignores  the  purpose  of  Revised  Statutes,  section  3962,  as 
defined  by  tlie  courts.  In  the  case  of  Otis  v.  United  States  (24  C, 
Cls.,  72)  the  court  said,  with  respect  to  this  statute,  as  follows: 

" '  The  statute  makes  the  Postmaster  General  the  judge  when  a  fine 
shall  be  imposed;  and  unless  that  power  is  exercised  incompatibly 
with  the  reasonable  and  legitimate  use  of  the  power,  parties  contract- 
ing with  the  Government  are  bound  by  his  action.  The  service  to  be 
performed  is  of  such  a  character  that  a  provision  of  that  kind  is 
essential  to  the  successful  performance  of  the  most  important  func- 
tion incident  to  the  executive  branch  of  the  Government.  If  the 
Post  Office  Department  were  subjected  to  the  ordinary  remedy  for 
a  violated  contract,  the  measure  of  protection  would  be  incommen- 
surate to  the  wrong  inflicted,  and  the  mail  service  might  thereby  be 
impaired  in  that  efficiency  required  by  public  policy.  When  the 
contracts  were  made  they  became  subject  to  the  provisions  of  the 
statute  defining  the  powers  of  the  Postmaster  General;  and  that 
power  became  a  part  of  the  contracts,  with  the  same  force  as  if 
specially  provided  for  by  the  terms  of  the  agreement 

"  *  The  law  having  selected  the  Postmaster  General  as  the  arbiter 
between  the  Government  and  contractor  to  determine  the  question  of 
delinquency,  his  action  in  the  premises,  if  objected  to,  must  be  im- 
peached by  showing  such  a  state  of  facts  as  constitute  in  law  a  failure 
on  the  part  of  the  officer  to  discharge  the  duty  imposed  on  him  in 
substantial  requirement,  with  his  duty  in  the  premises.' 

"  It  has  also  been  held  that  this  section  takes  mail  contracts  out  of 
the  ordinary  rules  of  law  regulating  penalties  and  liquidated  dam- 
ages.    (Parker  v.  U.  S.,  26  C.  Cls.,  344.) 

"  It  is  submitted  that  the  fines  in  question  were  lawfully  made  and 
are  therefore  not  subject  to  review."  (Allman  v.  U.  /S.,  13i  U.  S.,  31.) 

The  Supreme  Court  in  the  case  of  the  Atohison^  Topeka  cSi  Santa  Fe 
Railway  Co.  v.  United  States,  decided  June  7, 1912  (225  U.  S.,  640), 
said: 

"  Whatever  may  be  the  rule  between  private  parties  where  both  are 
demanding  performance  and  each  is  insisting  on  different  terms 
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{Thompson  v.  Sanborn^  52  Mich.,  141;  Jenkins  v.  National  Associa- 
tionj  111  Ga.,  734),  no  such  question  arises  in  a  controversy  like  this 
between  the  railroad  on  the  one  hand  and  the  post  office  on  the  other. 
For  public  policy  requires  that  the  mail  should  be  carried  subject  to 
postal  regulations  and  that  the  department  and  not  the  railroad 
should  in  the  absence  of  a  contract  determine  what  service  was 
needed  and  under  what  conditions  it  should  be  performed.  The  com- 
pany in  carrying  the  mails  was  not  hauling  freight,  nor  was  it  acting 
as  a  common  carrier,  with  corresponding  rights  and  liabilities,  but 
in  this  respect  it  was  serving  as  an  agency  of  Government,  and  as 
much  subject  to  the  laws  and  regulations  as  every  other  branch  of 
the  Post  Office." 

In  accordance  with  the  said  decision  the  railroad  company  in  un- 
dertaking to  carry  the  mails  became  thereby  subject  to  the  postal  laws 
and  regulations. 

In  the  case  of  the  Missouri  Pacific  Railway  Co.  v.  United  Stales, 
decided  by  the  Court  of  Claims  May  6,  1912  (47  C.  Cls.,  377),  the 
court  said : 

"The  railway  companies  are  under  contract  to  'transport'  the 
mails;  and  as  an  incident  to  this  service,  at  stations  where  transfer 
clerks  are  employed,  to  provide  accommodations  for  the  'handling 
and  storing '  of  tliese  mails.  It  seems  to  us  that  under  these  terms  the 
railway  companies  are  under  obligation  to  furnish  all  necessary  con- 
veniences to  provide  for  the  rapid,  safe,  and  most  businesslike  car- 
riage of  all  mails  placed  in  their  care.  A  letter  is  '  in  transit '  from 
the  time  it  is  deposited  in  the  mail  box  until  it  reaches  its  destination, 
and  the  railway  company  after  it  receives  it  is  its  carrier.  The  Gov- 
ernment furnishes  the  agents  in  its  immediate  charge,  but  the  rail- 
way company  is  under  contract  to  furnish  such  necessary  accommo- 
dations as  will  enable  them  to  secure  its  safe  and  rapid  delivery.  It 
is  hardly  necessary  to  say  that  one  of  these  accommodations  is  a 
suitable  room  for  sorting  and  resacking  at  large  exchange  stations 
like  Kansas  City.  We  think  all  of  these  accommodations  and  con- 
veniences are  necessarily  included  in  the  terms  '  handling  and  stor- 
ing '  as  applicable  to  mails  in  transit." 

According  to  the  aforesaid  decisions  the  provision  for  handling 
and  storing  the  mails  includes  the  necessary  accommodations  for  its 
safe  and  rapid  delivery.  The  Postmaster  General  is  under  the  law  to 
determine  what  are  said  necessary  accommodations. 

The  Postmaster  General  has  required  the  company  to  furnish 
suitable  quarters  for  the  transfer  clerk,  Railway  Mail  Service,  in 
its  station  at  Albuquerque,  under  its  contract  for  carrying  the  mail, 
as  one  of  its  obligations  to  the  Government  for  which  it  is  fully  paid 
in  the  compensation  fixed  by  the  orders  of  the  Postmaster  General. 

The  Postal  Laws  and  Regulations  provide  for  imposing  fines  for — 

"  *    *     *     failure  to  furnish  proper  accommodations  for  the  han- 
dling, storage,  and,  if  necessary,  the  distribution  of  mails  in  depots." 

The  Court  of  Claims  in  the  case  of  Parker  v.  United  States  (26 
C.  Cls.,  344),  held  that  the  "  fines  "  imposed  by  the  Postmaster  Gen- 
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eral  are  in  the  nature  of  liquidated  damages  for  the  public  incon- 
venience caused  by  a  contractor's  negligence,  and  his  decisions  are 
final,  and  that  a  "  fine  "  is  imposed  by  withholding  money  due  the 
contractor  upon  his  contract. 

Section  3962  of  the  Revised  Statutes  provides  that — 

"  The  Postmaster  General  may  make  deductions  from  the  pay  of 
contractors  for  failure  to  perform  service  according  to  contract  and 
impose  fines  upon  them  for  other  delinquencies." 

The  action  of  the  Postmaster  General  in  authorizing  deductions, 
under  the  provisions  of  the  aforesaid  section,  for  failure  to  perform 
service  according  to  contract,  is  not  subject  to  review  by  the  Comp- 
troller of  the  Treasury,  and  deductions  so  authorized  are  properly 
made  by  the  Auditor  for  the  Post  Office  Department  in  the  settlement 
of  accounts.  (See  Allman  v.  United  States^  131  U.  S.,  31;  12  Comp. 
Dec.,  376 ;  18  Comp.  Dec,  915 ;  19  Comp.  Dec.,  286  and  295.) 


PAYICEKT  TO  ADXINI8TBAT0B  OF  OOMPENSATIOK  OF  INJITBED  EMPLOYEE. 

The  compensation  of  an  injured  employee,  under  the  act  of  May  30,  1908,  may 
be  paid,  under  circumstances  stated,  to  an  administrator.    See  decision. 

Decision  by  ComptroUer  Downey,  February  7,  1914: 

M.  T.  Murray,  special  fiscal  agent.  United  States  Reclamation 
Service,  applied  January  14,  1914,  for  revision  of  the  action  of  the 
Auditor  for  the  Interior  Department  by  settlement  No.  8618,  dated 
November  29,  1913,  in  disallowing  him  credit  for  payment  of  $54.96 
made  to  Paul  M.  Wood,  administrator  of  the  estate  of  John  R.  Wood, 
deceased,  for  compensation  or  disability  pay,  provided  by  the  act  of 
May  30,  1908  (35  Stat.,  556),  from  December  6  to  29,  1912.  The 
auditor  disallowed  the  credit  because — 

"The  act  of  May  30,  1908  (35  Stat,  556),  authorizes  payment  of 
the  compensation  provided  for  therein  only  to  the  employee,  his 
widow,  children,  or  dependent  parents.  Payment  is  not  authorized 
to  an  administrator  who  does  not  represent  a  beneficiary,  but  only 
the  estate  generally  of  the  employee  *  *  *.  (See  decision  of  the 
Comptroller,  vol.  18,  p.  872.)'^ 

John  R.  Wood,  while  employed  in  the  Reclamation  Service,  was 
injured  on  December  5,  1911,  and  on  December  22  made  claim  for 
compensation  imder  the  act  of  May  30,  1908,  which  claim  was  ap- 
proved by  the  Secretary  of  Commerce  and  Labor  on  January  16, 
1912.  He  was  absent  from  work  on  account  of  the  injury  from  De- 
cember 6  to  29,  1911,  inclusive.  Voucher  covering  payment  for  the 
said  period  was  transmitted  for  payment  to  the  project  engineer's 
office  at  Mitchell,  Nebr.,  and  was  received  there  on  the  night  of 
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February  9, 1912,  but  on  the  evening  of  that  day  Wood  was  instantly 
killed  in  another  accident. 

Section  1  of  the  act  of  May  30,  1908,  provides  that  when  a  person 
employed  by  the  United  States  as  an  artisan  or  laborer  in  certain 
works  is  injured  in  the  course  of  such  employment — 

"  *  *  *  Such  employee  shall  be^  entitled  to  recrive  for  one 
year  thereafter,  unless  such  employee,  in  the  opinion  of  the  Secre- 
tary of  Commerce  and  Labor,  be  sooner  able  to  resume  work,  the 
same  pay  as  if  he  continued  to  be  employed,    *     *     *." 

The  only  question  involved  in  this  case  is  the  propriety,  under  the 
circumstances,  of  payment  to  the  administrator. 

It  must  be  remembered  that  the  injuries  for  which  claim  was  made 
by  the  deceased  were  not  the  injuries  from  which  he  died.  He  had 
recovered  from  those  injuries,  had  returned  to  work,  had  perfected 
his  claim,  and  it  had  been  passed  upon  and  certified.  His  right 
thereto  had  been  fixed.  The  subsequent  accident  which  resulted  in 
his  death  beat  the  voucher  to  him  by  a  few  hours. 

The  sole  beneficiary,  under  the  first  section  of  the  act,  is  the  in- 
jured employee.  Under  the  second  section  the  beneficiaries  are  his 
widow,  or  child  or  children  under  16  years  of  age,  or  dependent 
parents;  but  they  are  beneficiaries  only  when  death  results  during 
the  year  "  from  siuih  injury,"  not  another  and  diflferent  injury.  Sec- 
tion 3  is  solely  as  to  procedure.  Section  4,  in  its  reference  to  "  per- 
sons entitled  to  compensation  under  this  act  or  their  legal  representa- 
tives "  refers  to  a  case  where  death  has  resulted  from  the  injuries  for 
which  compensation  is  sought.  Otherwise  it  is  as  to  procedure. 
Section  5  is  as  to  examinations.  This  is  all  of  the  act  except  section 
6,  which  provides : 

"  That  payments  under  this  act  are  only  to  be  made  to  the  benefi- 
ciaries or  their  legal  representatives  other  than  assignees,  and  shall 
not  be  subject  to  the  clauns  of  creditors." 

Two  contingencies  are  provided  for  and  two  classes  of  beneficiaries- 
One  where  the  employee  is  injured  and  incapacitated  for  work  but 
survives  and  becomes  himself  the  beneficiary.  The  other  where  he 
dies  as  the  result  of  the  injury  and  others  become  the  beneficiariea 
That  this  man  was  subsequently  injured  and  died  is  a  separate  and 
distinct  matter  and  has  no  bearing  on  the  case  in  hand.  He  was  him- 
self the  sole  beneficiary  during  all  the  period  for  which  compensa- 
tion was  authorized  on  account  of  the  injury  in  question. 

It  has  been  correctly  held  that  the  benefit  conferred  by  this  statute 
is  not  a  pure  gratuity.  (16  CJomp.  Dec,  477.)  The  provision  is  for 
a  continuance  during  disability  of  ^^  the  same  pay  as  if  he  OHitinued 
to  be  employed."  It  is  also  spoken  of  in  the  act  as  "  ccxnpensation." 
It  is  in  lieu  of  that  which  an  injured  employee  might  recover  of  a 
private  corporation  by  an  action  at  law. 
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These  matters  have  a  bearing  on  the  real  question  for  determina- 
tion and  are  cited  for  that  reason  in  view  of  the  fact  that  on  that 
question  the  decisions  of  the  office  are  conflicting. 

In  16  Comp.,  Dec.  477,  where  the  facts  were  much  as  in  this  case 
but  where  payment  was  claimed  by  a  father  and  mother,  the  then 
Comptroller,  referring  to  section  6,  well  said : 

"  This  section  seems  to  have  been  expressly  meant  to  meet  questions 
affecting  payments  under  the  act,  when  all  else  but  payment  has  been 
complied  with.  It  undoubtedly  applies  to  the  first  section  of  the  act 
and  would  prohibit  payment  to  an  assignee  or  creditor  of  the  bene- 
ficiary therein  designated.  This  must  be  because  the  'legal  repre- 
sentatives '  referred  to  in  the  sixth  section  of  the  act  have  reference 
to  the  legal  representatives  of  the  beneficiary  under  the  first  section 
of  the  act  as  well  as  the  beneficiaries  named  by  the  other  sections  of 
the  act;  and  if  this  be  so,  there  seems  to  be  no  reason  why  the  limi- 
tation of  payments  by  section  6  'to  the  beneficiaries  or  their  legal 
representatives '  should  not  be  accepted  as  permitting  the  legal  repre- 
sentatives to  receive  payment  of  the  approved  claim  of  a  deceased 
employee  for  injuries  not  resulting  in  oeath.  This  view  is  not  to  be 
understood  as  construing  section  6  as  enlarging  the  beneficiaries  who 
may  file  a  claim,  in  the  first  instance,  but  is  expressed  only  with  refer- 
ence to  those  who  may  receive  payment  of  a  claim  previously  filed  by 
the  employee  for  injuries  not  resulting  in  death." 

In  concluding,  the  Comptroller  held  that  payment  might  be  made 
to  the  "  legal  representatives  "  adding  "  who  appear  to  be  the  parents 
of  the  deceased  employee." 

The  Comptroller  knew,  as  we  all  know,  that  "legal  representa- 
tives" of  deceased  persons  are,  in  contemplation  of  law,  executors 
and  administrators,  but  he  evidently  invoked  the  rules  of  construc- 
tion which,  in  some  cases,  permit  heirs  or  next  of  kin  to  be  regarded 
as  within  the  term. 

This  idea  is  borne  out  by  the  case  in  18  Comp.  Dec,  395,  wherein 
authorities  are  cited  justifying  this  sort  of  a  construction. 

In  that  case,  where  claim  was  made  by  a  widow  and  payment 
authorized  to  her  on  that  construction  of  the  term  "legal  repre- 
sentatives," the  Comptroller,  referring  again  to  section  6,  said,  "  I  do 
not  think  the  words  '  legal  representatives '  are  here  used  as  meaning 
only  executors  or  administrators,"  and  concluding  the  case  he  says, 
"  The  language  of  section  6,  snpra^  viz,  '  legal  representatives,'  other 
than  assignees,  standing  alone,  seems  to  show  that  executors  and 
administrators  are  not  the  only  persons  meant." 

The  use  of  the  word  "  only  "  in  both  quotations  is  significant.  The 
language  can  be  interpreted  only  as  a  concession  not  to  be  questioned 
that  "legal  representatives"  necessarily  means  executors  and  ad- 
ministrators and  a  contention  that  the  words  were  not  to  be  strictly 
90  limited  but  were  meant  to  include  others  also. 
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In  the  face  of  these  two  cases,  well  reasoned  on  sound  principles, 
the  decision  in  18  Comp.  Dec,  872,  is  difficult  of  comprehension, 
especially  as  it  does  not  in  any  specific  way  refer  to,  modify,  or  dis- 
tinguish either  of  the  cases  above  cited. 

In  the  case  last  cited  it  is  said,  "In  fact  there  is  no  clear  provi- 
sion in  the  act  for  making  payment  of  the  compensation  under  section 
1  to  any  other  than  the  employee."  It  had  been  theretofore  held 
(16  Comp.  Dec,  477)  that  section  6  applied  to  section  1. 

And  it  is  also  said,  as  the  basis  of  the  conclusion  that  payment 
may  not  be  made  to  an  administrator,  that  "The  purposes  as  ex- 
pressed in  the  act  negative  the  payment  of  the  compensation  to  an 
administrator  who  does  not  represent  a  beneficiary  but  represents 
only  the  estate  generally." 

This  statement  can  only  be  justified  upon  the  conclusion  that 
"  legal  representatives  "  means  an  administrator  if  there  be  widow, 
minor  children,  or  dependent  parents  surviving,  and  does  not  mean 
an  administrator  if  no  such  relatives  survive.  Such  a  conclusion 
can  hardly  be  justified. 

An  administrator  is  not  the  "  legal  representative  "  of  persons  in 
life.  In  the  administration  of  an  estate  he  must  conserve  the  interests 
of  surviving  heirs  but  he  is  the  "  legal  representative  "  of  the  dece- 
dent and  no  one  else.  Construction  to  carry  out  assumed  intention 
must  have  a  firmer  foundation  before  it  can  be  permitted  to  violate 
established  principles. 

In  the  case  under  consideration  the  pay  to  which  this  man  was 
found  to  be  entitled  was  his  before  his  death,  although  not  reduced 
to  possession,  just  as  much  as  if  it  was  pay  earned  by  actual  labor. 
Section  2  has  no  reference  to  such  a  case. 

If  section  6  applies  to  section  1,  this  pay  could  go  only  to  the  bene- 
ficiary, the  injured  employee,  or  his  legal  representative,  subject  to 
certain  restrictions.  If  section  6  does  not  apply  to  section  1,  the  law 
will  take  care  of  the  case  equally  as  well. 

We  need  not  in  this  case  determine  anything  as  to  the  right  to 
institute  a  claim.  We  are  concerned  only  with  the  pay  due  under  a 
perfected  and  allowed  claim,  a  right  fixed  during  the  life  of  the  em- 
ployee. There  is  nothing  in  the  act  providing  against  payment  to 
an  administrator  in  such  a  case,  and  there  is  too  much  of  established 
principle  to  permit  of  a  conclusion  based  on  a  mere  assumption  as  to 
intention. 

I  do  not  overlook  the  fact  that  an  administrator  ordinarily  first 
pays  creditors  of  his  trust  estate  and  that  section  6  provides  that  pay- 
ments shall  not  be  subject  to  the  claims  of  creditors. 

If,  again,  section  6  does  apply  to  section  1,  which  in  this  respect, 
at  least,  for  manifest  reasons,  I  seriously  doubt,  we  need  not  concern 
ourselves  about  this  provision.    The  administrator  will  take  the 
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money,  subject  to  any  proper  limitation  on  its  use,  and  his  accounta- 
bility for  its  proper  administration  is  to  the  court  in  which  the  trust 
is  pending. 

The  action  of  the  auditor  is  overruled  and  a  certificate  of  differ- 
ences will  issue  in  favor  of  appellant  for  fifty-four  dollars  and 
ninety-six  cents  ($54.96).    18  Comp.  Dec.,  872,  is  disapproved. 


PEBIOD  ALLOWED  NAVT  PAT  OFPICERS  AND  PAYMASTER'S  CLERKS  FOR 
BETTLIKG  FINAL  ACCOmSTTS. 

Pay  officers  in  the  United  States  Navy  and  their  clerks  should  be  allowed  only 
such  period  for  settling  final  accounts  as  is  actually  necessary,  not  exceed- 
ing 20  days,  and  they  should  be  required  to  certify  that  they  were  actually 
engaged  in  settling  accounts  during  the  period  for  which  pay  and  com- 
mutation of  quarters  is  claimed. 

Decision  by  Comptroller  Downey,  February  7,  1914: 

Paymaster's  Clerk  George  A.  Wilcox,  United  States  Navy,  applied 
February  2,  1914,  for  a  revision  of  the  action  of  the  Auditor  for  the 
Navy  Department  in  disallowing  by  settlement  No.  9129,  dated 
January  15,  1914,  his  claim  for  pay  and  commutation  of  quarters 
from  September  19  to  October  8, 1913,  while  assisting  Passed  Assist- 
ant Paymaster  K.  C.  Mcintosh,  United  States  Navy,  in  settling 
accounts  of  the  naval  station,  Guam. 

Under  date  of  May  9,  1913,  the  following  order  was  issued  by  the 
Navy  Department  to  Pay  Clerk  Wilcox: 

"  Upon  the  detachment  of  Passed  Assistant  Paymaster  Kenneth  C. 
Mcintosh  from  duty  at  the  naval  station,  Guam,  you  will  repoiii  for 
the  physical  exammation  required  by  article  3318,  United  States 
Naval  Regulations,  1913 ;  will  proceed  to  your  home  in  the  United 
States  via  Government  conveyance  to  San  Francisco,  CaL,  and  upon 
your  arrival  home  you  will  regard  your  appointment  as  a  paymaster's 
clerk  in  the  United  States  Navy  revoked." 

In  accordance  with  above  order  he  was  detached  from  duty  at 
naval  station,  Guam,  on  July  28,  1913,  and  arrived  at  his  home, 
Omaha,  Nebr.,  on  September  18,  1913,  on  which  date  his  appoint- 
ment as  a  paymaster's  clerk  was  revoked,  and  he  was  no  longer  in 
the  naval  service. 

This  order  did  not  direct  him  to  assist  the  pay  officer  in  the  set- 
tlement of  his  accoimts. 

The  order  detaching  Passed  Assistant  Paymaster  Mcintosh  di- 
rected him  to  proceed  to  his  home,  settle  accounts,  and  await  orders. 

After  Paymaster  Mcintosh  arrived  at  his  home  in  Washington, 
D.  C,  on  September  27,  1913,  he  endeavored  to  have  Mr.  Wilcox 
appointed  as  pay  clerk  to  assist  him  to  settle  his  accounts.  The 
Navy  Department  refused  to  issue  the  appointment  owing  to  the 
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travel  involved  from  Omaha,  Nebr,,  to  Washington,  D.  C,  and 
return. 

Paymaster  Mcintosh  sent  a  night  telegram  dated  October  2,  1918, 
to  Mr.  Wilcox,  as  follows : 

"  *  *  *  I  have  appointed  you  to  settle  accounts  from  Septem- 
ber 27    *    ♦    ♦." 

However,  no  appointment  was  issued  by  the  Navy  Department  to 
appellant  to  perform  this  duty,  and  the  pay  officer  had  no  authority 
to  appoint  him,  and  the  above  telegram  conferred  no  rights  on 
appellant. 

Under  date  of  November  11,  1918,  the  Secretary  of  the  Navy 
issued  the  following  order  to  Mr,  Wilcox  at  Omaha: 

"In  view  of  the  fact  that  by  the  direction  of  Passed  Assistant 
Paymaster  Kenneth  C.  Mcintosh  you  actually  performed  the  duty 
as  a  paymaster's  clerk  to  assist  in  the  settlement  of  the  accounts  of 
the  above-named  officer,  your  orders  of  May  9,  1913,  are  so  far  modi- 
fied that  you  will  be  considered  as  having  been  on  active  duty  as  a 
paymaster's  clerk  until  the  date  of  the  completion  of  the  settlement 
of  said  accounts." 

The  original  of  this  order  was  lost  in  the  mails.  On  the  copy  of 
same  filed  with  this  appeal  appears  an  original  indorsement 
dated  at  Washington^  D.  C,  October  15^  1913^  and  signed  by  Passed 
Assistant  Paymaster  Mcintosh,  as  follows: 

"I  certify  that  my  accounts  of  the  United  States  naval  station, 
Guam,  have  been  settled  with  the  assistance  of  Paymaster's  Clerk 
George  A.  Wilcox,  United  States  Navy,  settlement  oeing  completed 
on  the  above-mentioned  date." 

On  the  orders  to  Pay  Clerk  Wilcox,  dated  May  9,  1913,  supra^  is 
the  following  indorsement: 

"Completed  settling  accounts  for  Passed  Assistant  Paymaster 
K.  C.  Mcintosh,  United  States  Navy,  United  States  naval  station, 
Guam,  October  8,  1913,  at  Omaha,  Nebr." 

It  is  noted  that  the  pay  officer  certifies  that  settlement  was  com- 
pleted with  the  assistance  of  the  pay  clerk  (who  was  in  Omaha, 
Nebr.) ,  on  October  15, 1913,  while  the  clerk  certifies  that  he  completed 
settling  the  accounts  at  Omaha,  Nebr.,  on  October  8,  1913. 

Appellant  claims  that  under  the  above  orders  and  facts  he  is 
entitled  to  pay  and  commutation  of  quarters  for  a  period  of  20  days, 
from  September  19  to  October  8,  1913. 

The  account  which  the  pay  officer  and  clerk  required  19  and  20 
days,  respectively,  to  settle  covered  a  period  of  16  days,  from  July  1 
to  July  16,  the  date  he  transferred  funds  and  property  in  his  posses- 
sion to  his  successor,  Paymaster  F.  T.  Watrous.  The  account  for 
the  quarter  ending  June  30,  1913,  was  completed  and  transmitted  to 
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the  auditor  on  July  20,  1913.    It  seems  to  have  required  the  same 
length  of  time  to  settle  an  account  covering  a  period  of  16  days  as 
one  covering  a  full  quarter  of  91  days. 
Article  4921  (2)  of  Naval  Instructions,  1918,  provides: 

"Such  accounts,  with  necessary  vouchers,  etc.,  shall  be  mailed  or 
otherwise  sent  to  the  Auditor  for  the  Navy  Department  within 
20  days  after  the  period  to  which  they  relate." 

Article  4922  (3)  provides: 

"The  time  prescribed  for  the  rendition  of  final  returns  and 
accounts  begins  from  the  date  of  arriving  at  their  domiciles,  provided 
there  be  no  unnecessary  delay  in  so  arriving,  a  certificate  of  which 
date  must  be  filed  with  returns  and  accoimts." 

These  instructions  limit  the  time  allowed  for  settling  final  ac- 
counts to  20  days  after  the  pay  officer  arrives  at  his  domicile.  It 
does  not  authorize  him  to  take  20  days  to  make  the  settlement  unless 
it  is  necessary. 

It  is  a  self-evident  fact  that  if  an  account  covering  91  days  can  be 
settled  in  20  days  that  it  should  take  less  time  to  settle  an  account 
covering  16  days,  and  I  am  unable  to  see  why  a  competent  pay  officer 
or  clerk  would  require  the  full  20  days  to  make  such  settlement. 

Under  the  orders  of  May  9,  1913,  aupra^  the  appellant's  appoint- 
ment as  a  pay  clerk  was  to  be  revoked  upon  his  arrival  home,  and  he 
ceased  to  be  a  pay  clerk  on  September  18,  1913,  the  date  he  arrived 
at  his  home.  In  order  for  him  to  assist  the  pay  officer  in  the  settle- 
ment of  his  accounts  and  receive  compensation  therefor  proper 
orders  must  have  been  issued  to  him  appointing  him  a  paymaster's 
clerk  for  this  duty.  No  such  orders  were  issued.  The  order  of 
November  11,  1913,  intended  to  modify  his  orders  of  May  9,  1913, 
can  not  confer  any  rights  on  the  appellant.  It  is  retroactive,  having 
been  issued  after  the  alleged  service  was  completed.  He  could  not 
thus  be  returned  to  the  service  after  separation  therefrom.  He  was 
neither  a  de  jure  nor  a  de  facto  officer  at  any  time  after  September 
18,  1913,  and  hence  is  not  entitled  to  pay  or  other  allowances  after 
that  date. 

As  a  further  reason  why  this  claim  should  not  be  allowed  it  will  be 
seen  that  the  pay  officer  and  clerk  were  not  detached  until  July  28, 
1913,  while  the  transfers  of  funds  and  property  were  made  on  July 

16,  1913.  The  intervening  time  between  the  16th  and  28th  should 
have  been  used  for  the  purpose  of  settling  his  accounts.  Further- 
more the  appellant  was  delayed  at  Manila  from  August  3  to  August 

17,  awaiting  the  sailing  of  a  transport.  The  returns  were  in  the  pos- 
session of  the  clerk  and  not  the  pay  officer,  as  he  states  be  began 
settling  same  on  September  19,  1918,  while  the  pay  officer  did  not 
reach  his  home  until  September  27, 1913, 
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I  can  not  approve  the  practice,  evidenced  by  the  facts  of  this  case, 
of  allowing  navy  pay  officers  and  their  clerks  20  days  to  settle  final 
accounts,  regardless  of  the  work  involved,  the  pay  officer  receiving 
commutation  of  quarters  and  the  pay  clerk  receiving  pay  and  com- 
mutation of  quarters  for  the  full  20  days.  Only  the  time  actually 
necessary,  not  exceeding  20  days,  should  be  allowed,  and  the  pay 
officer  and  his  clerk  should  be  required  to  show  that  they  were  actually 
engaged  in  settling  accounts  during  the  period  for  which  pay  and 
commutation  of  quarters  is  claimed.  The  certificate  required  at 
present  only  shows  the  date  settlement  was  completed. 


IHTEBE8T  GIT  UJIlTEl)  STATES  CGirST  JVBGXEIITS. 

Interest  is  not  to  be  computed  or  aUowed  on  the  costs  included  in  the  amomit 
of  judgment  rendered  by  a  United  States  court  under  the  act  of  March  3, 
1887  (24  Stat.,,505). 

ComptroUer  Downey  to  the  Secretary  of  the  Treasury,  Febraary  11,  1914: 

By  reference  of  the  Assistant  Secretary  of  the  Treasury,  of  Febru- 
ary 4, 1914, 1  received  on  the  5th  instant  for  reexamination  certificate 
of  the  Auditor  for  the  Treasury  Department  No.  21681,  dated  Jan- 
uary 28,  1914,  in  which  the  auditor  certified  the  sum  of  $622.52  to  be 
due  to  "Walter  Penn  Shipley,  surviving  executor  of  the  estate  of 
Thomas  P.  Cope. 

In  the  auditor's  said  certificate,  payment  to  be  made  is  indicated 
as  follows: 

"Payable  from  the  appropriation  for  *  Judgments  United  States 
courts,  Treasury,'  deficiency  act  of  August  26,  1912  (see  S.  Doc.  No. 
926,  62d  Cong.,  2d  sess.)." 

Said  act  of  August  26, 1912  (37  Stat,  295,  617),  provides: 

"  For  payment  of  the  final  judgments  and  decrees,  including  costs 
of  suit,  which  have  been  rendered  under  the  provisions  of  the  act  of 
March  third,  eighteen  hundred  and  eighty-seven,  entitled  'An  act 
to  provide  for  the  bringing  of  suits  against  the  Government  of  the 
United  States '  certified  to  Congress  at  its  present  session  by  the 
Attorney  General  in  House  Document  numbered  seven  hundred  and 
seventy-four  and  Senate  Document  numbered  nine  hundred  and 
twenty-six,  and  which  have  not  been  appealed,  namely : 

"  Under  Treasury  Department,  $972.35. 

4(  «  *  «  *  *  9 

"  *  *  *  together  with  such  additional  sum  as  may  be  necessary 
to  pay  interest  on  the  respective  judgments  at  the  rate  of  four  per 
centum  per  annum  from  tne  date  thereof  until  the  time  this  appro- 
priation is  made:  Provided^  That  none  of  the  judgments  herein  pro- 
vided for  shall  be  paid  until  the  right  of  appeal  shall  have  expired." 
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In  said  House  Document  No.  774  the  Secretary  of  the  Treasury 
transmits  to  the  Speaker  of  the  House  lists  of  judgments  rendered 
against  the  United  States  under  the  act  of  March  3,  1887  (24  Stat., 
505,  usually  called  the  Tucker  Act),  submitted  by  the  Attorney  Gen- 
eral for  appropriations  as  follows: 

"  Under  Treasury  Department,  $393.12." 

And  in  said  Senate  Document  No.  926  the  Secretary  of  the  Treas- 
ury transmits  lists  in  like  manner  to  the  President  of  the  Senate  as 
follows: 

Under  Treasury  Department ^ 579. 23 

Amount,  supra,  to  Speaker  of  House 393. 12 

Amounting  to  sum  appropriated,  8upra 972.35 

The  $579.23,  due  Walter  Penn  Shipley,  as  submitted  by  the  Attor- 
ney General  to  the  Secretary  of  the  Treasury,  July  9,  1912  (S.  Doc. 
926),  is  divided  as  follows:  Judgment  $562.78,  costs  $16.45,  and  these 
figures  agree  with  certified  copy  of  the  decree  of  the  court,  filed  with 
the  claim. 

In  the  settlement  the  auditor  treated  the  whole  amount  of  the 
judgment,  $579.23,  as  an  entirety  and  computed  and  allowed  interest 
thereon  at  4  per  cent  per  annum  from  October  13,  1910,  date  of  judg- 
ment, to  August  26,  1912,  date  of  appropriation  act. 

Unless  for  some  reason  costs  of  suit  are  made  chargeable  with  in- 
terest by  specific  provision  of  contract,  law,  or  decree  of  court,  they 
are  not  so  chargeable.  The  Government  is  only  chargeable  with 
interest  when  so  provided  by  contract  or  law. 

The  closing  sentence  of  section  10,  act  of  March  3,  1887,  supra^ 
provides: 

"From  the  date  of  such  final  judgment  or  decree  interest  shall 
be  computed  thereon,  at  the  rate  of  4  per  centum  per  annum,  until 
the  time  when  an  appropriation  is  made  for  the  payment  of  the  judg- 
ment or  decree." 

The  language  of  the  appropriation  act  of  August  26,  1912,  supra: 

"For  payment  of  the  final  judgments  and  decrees,  including  costs 
of  suit  which  have  been  rendered,  ♦  ♦  ♦  together  with  such  addi- 
tional sum  as  may  be  necessary  to  pay  interest  on  the  respective 
judgments,"  etc. 

Taken  in  connection  with  the  provision  quoted,  supra^  from  section 
10  of  the  act  of  March  3,  1887,  would  appear  to  give  some  sanction 
to  the  action  of  the  auditor  in  allowing  interest  on  the  whole  amount, 
$679.23,  including  costs  adjudged  and  decreed  to  be  due  to  Walter 
Penn  Shipley,  surviving  executor,  etc.,  and  so  appropriated. 
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1  think,  however,  the  restrictive  words  in  the  appropriation  act, 
"  certified  by  the  Attorney  General,"  defining  the  judgments  and  de- 
crees appropriated  for,  are  to  be  given  their  full  force  of  limitation, 
and  these  words  would  appear  to  make  the  amount  of  judgment, 
$663.78,  subject  to  interest,  and  the  separate  amount,  $16.45,  costs, 
not  subject  to  interest,  under  the  general  rule  that  the  amount  of  debt 
or  claim  sued  for  and  allowed  on  judgment  draws  interest  from 
date  of  judgment,  but  the  costs,  although  fixed  and  determined  by  the 
decree  of  the  court,  are  not  subject  to  interest  charge.  (See  8  Comp. 
Dec.,  774,  776;  Appeal  21887.) 


DELIYEBY  AND  ACCEPTANCE  OF  COAL  OF  AN  INFEBIOR  GBABE. 

When  a  contractor,  instead  of  delivering  the  kind  of  coal  agreed,  delivers  coal 
which  hy  the  test  of  actual  use  is  5.2  per  cent  less  efficient  than  the  coal 
to  be  delivered,  he  is  not  entitled  to  pay  at  contract  rates  for  such  coal 
but  is  to  be  paid  the  agreed  price,  Less  the  damages  occasioned  by  his 
failure  to  deliver  the  kind  of  coal  agreed. 

ComptroUer  Downey  to  J,  IL  Griffin,  disbursing  agent,  Coast  and  Geodetlo  Surrey, 
February  12,  1914: 

I  am  in  receipt  of  your  letter  of  the  9th  instant  requesting  my 
decision  as  to  whether  you  are  authorized  to  pay  the  full  contract 
price  for  400  tons  of  coal  furnished  by  the  Alaska  Coast  Co.,  as  per 
voucher  submitted,  or,  if  not,  as  to  the  proper  deduction  to  make 
from  said  contract  price  because  of  the  inferior  quality  of  the  coal 
delivered. 

The  facts  which  occasion  your  doubt  as  to  the  propriety  of  the 
payment  proposed,  as  I  gather  them  from  the  papers  and  corre- 
spondence submitted  by  you,  are  as  follows: 

In  the  winter  of  1912-13,  plans  were  made  for  sending  the 
steamer  Explorer  to  the  Kuskokwim  River,  Alaska  region,  to  make 
surveys,  and  tenders  were  invited  from  various  firms  for  keeping 
said  vessel  supplied  with  the  necessary  coal  for  the  surveying  sea- 
son, i.  e.,  400  tons  of  best  grade  steaming  coal.  Bids  were  received 
from  diflferent  firms,  and,  after  considerable  verbal  negotiations, 
award  was  finally  made  to  the  Alaska  Coast  Co.,  the  final  agreement 
of  the  parties  evidenced  by  letter  of  the  commanding  officer  of  the 
Explorer^  dated  March  11, 1913,  which,  as  to  said  coal,  was  as  follows: 

"1.  The  delivery  of  four  hundred  (400)  tons  of  Wellington  or 
Comax  (best  grade)  coal  in  sacks  of  approximately  150  pounds;  to 
be  landed  on  beach  at  Goodnews  Bay  above  the  high  water  mark,  at 
a  price  of  twenty-one  dollars  ($2lf  per  ton  of  2,240  pounds;  this 
sum  to  include  both  the  cost  of  the  coal  and  the  freight  on  it," 
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This  letter  was  indorsed  as  follows : 

"  Terms  and  conditions  as  per  above  accepted. 

"Alaska  Coast  Co., 
"K.  M.  Semmes," 

At  the  time  this  contract  was  made  and  for  some  time  previous 
there  was  and  had  been  a  strike  in  the  mine  from  which  both  "  Wel- 
lington "  and  "  Comax  "  coal  is  mined,  and  it  now  appears  that  the 
Alaska  Coast  Co.  did  not  have  in  mind  the  furnishing  of  either  of 
these  brands  of  coal,  but  did  intend  to  furnish  coal  from  another 
British  Columbia  mine,  the  "  Jinglepot,"  which  was  of  but  slightly 
inferior  grade  to  those  specified. 

On  the  eve  of  the  sailing  of  the  Explorer^  too  late  for  other  ar- 
rangements to  be  made  and  shortly  after  the  making  of  the  contract 
above  indicated,  there  was  also  a  strike  of  workmen  in  the  "  Jingle- 
pot"  mine,  and  the  contractor  advised  the  officers  of  the  Explorer 
that  it  might  be  impossible  to  deliver  British  Columbia  coal,  best 
grade,  as  agreed.  The  Explorer  sailed  without  any  definite  under- 
standing being  had  as  to  what  kind  of  coal  would  be  delivered  by  the 
contractor,  or  at  least  there  is  a  conflict  of  opinion  as  to  what  the 
understanding  was,  but  it  is  agreed  that  the  contractor  expressed  a 
willingness  to  accept  a  reduced  price  for  any  inferior  coal  it  might 
deliver. 

Thereafter,  the  contractor,  instead  of  delivering  either  "  Welling- 
ton" or  "Comax"  or  "  Jinglepot"  coal  (all  good  grades  of  British 
Columbia  coal),  delivered  400  tons  of  an  inferior  Washington-mined 
("  Carbonada  ")  coal,  which  by  actual  test  of  use  proved  to  be  5.2 
per  cent  less  efficient  than  "Wellington"  coal,  and  still  less  as  com- 
pared with  "Comax"  coal.  Because  of  this  lack  of  efficiency  the 
Explorer  required  and  used  additional  coal  costing  $406.20. 

On  such  facts  I  am  asked  to  decide  as  to  what  price  should  be  al- 
lowed and  paid  for  the  400  tons  of  coal  actually  delivered  by  the 
Alaska  Coast  Co. 

It  is  manifest  that  the  delivery  of  400  tons  of  inferior  "  Carbon- 
ada "  coal  was  not  in  accordance  with  the  undertaking  to  deliver  a 
like  quantity  of  "  Wellington  "  or  "  Comax  "  coal,  best  grade,  and  the 
fact  that  the  nondelivery  of  the  coal  agreed  to  be  furnished  was  due 
to  a  strike,  if  such  be  the  fact,  does  not  relieve  the  contractor  from  a 
liability  for  the  damages,  if  any,  caused  by  its  breach  of  agreement. 
(Peabody  v.  United  States,  45  C.  Cls.,  532.) 

I  do  not  think  it  very  material  whether  the  inferior  coal  actually 
delivered  be  considered  as  a  delivery  "  under  "  or  "  outside  "  the  con- " 
tract  as  made  by  the  parties,  for,  in  either  event,  the  difference  in 
value  between  the  coal  actually  delivered  and  the  coal  that  should 
have  been  delivered  is  the  measure  of  damages  occasioned  the  Gov- 
ernment by  the  contractor's  failure  to  deliver  the  coal  agreed. 
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Difference  in  B.  t.  u.'s  (British  thermal  units)  alone  would  not 
indicate  the  difference  in  value  of  the  coal  furnished  and  the  coal 
that  should  have  been  furnished.  That  the  method  adopted  by  the 
commander  of  the  Explorer  for  determining  the  difference  in  value 
of  the  two  kinds  of  coal  is  approximately  correct  is  indicated  by  the 
fact  that  because  of  the  contractor's  failure  to  furnish  a  good  grade 
of  coal  it  was  found  necessary  to  purchase  additional  coal  costing, 
approximately,  the  same  amount  as  the  damages  otherwise  deter- 
mined. 

From  all  the  facts  appearing  I  think  you  will  be  fully  justified  in 
deducting  from  the  contract  price  of  the  400  tons  of  coal  in  question, 
$8,400,  the  sum  of  $436.80,  i.  e.,  5.2  per  cent  of  the  contract  price,  as 
the  actual  damages  caused  by  the  contractor's  failure  to  deliver  the 
kind  of  coal  agreed  to  be  delivered.  {Peabody  v.  United  States^ 
eupra.) 


I^ISKISSAL  OF  INSTRUCTOR  AT  NAVAL  ACADEXY  BY  APPGINTXENT  OF 
ANOTHER  TO  PGSITIGN. 

An  appointment  as  an  instructor  at  the  Naval  Academy,  to  be  effective  from 
date  of  acceptance,  and  requiring  the  appointee  to  report  for  duty  on  taking 
the  oath,  the  terms  of  which  were  complied  with,  did  not  dismiss  one  of  the 
Instructors  contemporaneously  ordered  promoted,  and,  no  vacancy  being  in 
existence  In  the  office  of  instructor  prior  to  such  promotion,  the  appointee 
did  not  become  an  instructor,  nor  entitled  to  be  paid  as  such,  in  the  interim 
between  reporting  for  duty  and  the  occurring  of  the  promotion. 

Decision  \jj  Comptroller  Downey,  February  14,  1914: 

William  H.  Kadesch  applied,  February  6,  1914,  for  a  revision  of 
the  action  of  the  Auditor  for  the  Navy  Department  in  settlement  No. 
123718,  dated  January  6,  1914,  of  his  claim  for  pay  as  an  instructor, 
United  States  Naval  Academy,  from  September  22' to  28, 1913. 

An  appointment  was  issued  to  claimant  as  an  instructor  at  the 
Naval  Academy  by  the  Secretary  of  the  Navy  September  19,  1918, 
as  follows: 

"You  are  hereby  appointed  an  instructor  at  the  United  States 
Naval  Academy,  Annapolis,  Md.,  at  $2,400  per  annum,  for  the  peiHiod 
from  your  acceptance  of  this  appointment  until  July  1,  1914. 

"  Inclosed  herewith  is  a  blank  form  of  oath  of  office,  which  you  will 
execute  and  return  to  the  department  with  your  letter  of  acceptance. 
Having  taken  the  oath  of  office,  you  will  report  to  the  Superintendent 
of  the  United  States  Naval  Academy  for  duty." 

Claimant  executed  the  oath  and  reported  for  duty  September  22, 
1913,  and  the  superintendent  of  the  academy  states  that  he  was  on 
actual  duty  from  September  22  to  28, 1913,  both  dates  inclusive.  He 
has  been  paid  as  an  instructor  from  and  including  September  29, 
1913. 
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The  civil  offices  of  instructors  at  the  Naval  Academy  exist  by 
virtue  of  the  annual  appropriation  acts,  that  for  the  fiscal  year  1914, 
under  the  head  of  "Pay  of  professors  and  others,  Naval  Academy,'^ 
providing  for  "  five  instructors  at  $2,400  each."  (Act  of  Mar.  4, 1913, 
37  Stat.,  906.)  No  vacancy  existed  in  these  offices  of  instructors 
prior  to  September  29, 1913,  unless  the  appointment  of  claimant  oper- 
ated to  create  one. 

At  time  of  appointment  claimant  was  not  in  the  service  of  the 
Grovernment  His  appointment  was  due  to  a  series  of  promotions 
arising  out  of  the  filling  of  a  vacancy  in  the  corps  of  professors  of 
mathematics  caused  by  the  death  of  Prof.  Philip  R.  Alger  on  Feb- 
ruary 23,  1912. 

To  this  vacancy  Theodore  W.  Johnson,  professor  of  mechanical 
drawing  at  the  Naval  Academy,  with  compensation  at  $3,000  per 
annum,  was  nominated  August  25,  1913,  confirmed  August  28,  1913, 
commissioned  September  11,  1913,  and  accepted  and  executed  oath 
September  29, 1913.  This  appointment  was  an  original  entrance  into 
the  Navy  and  became  effective  from  date  of  acceptance  and  oath, 
September  29,  1913.     (19  Comp.  Dec,  358;  13  id.,  606.) 

To  the  position  of  professor  of  mechanical  drawing,  $3,000,  Naval 
Academy,  Mr.  C.  L.  Leiper,  one  of  the  five  instructors  at  the  acad- 
emy, was  advised  by  the  Secretary  of  the  Navy,  September  19,  1913, 
that  he  was  promoted,  as  follows; 

"  You  are  hereby  promoted  from  instructor,  at  $2,400,  to  professor 
of  mechanical  drawing  at  the  United  States  Naval  Academy,  Annap- 
olis, Md.,  at  $3,000  per  annum,  for  the  period  from  September  1, 1913, 
to  July  1,  1914. 

"  Inclosed  herewith  is  a  blank  form  for  oath  of  office,  which  you 
will  execute  and  return  to  the  department  with  your  letter  of  accept- 
ance. Having  taken  the  oath  of  office,  you  will  report  to  the  super- 
intendent of  the  United  States  Naval  Academy  for  duty." 

Mr.  Leiper  accepted  the  promotion  and  executed  the  oath  Septem- 
ber 25,  1913. 

On  September  19,  1913,  an  appointment  was  issued  to  claimant 
as  an  instructor  at  the  academy,  $2,400  per  annum,  and  he  executed 
the  oath  and  accepted  same  on  September  22,  1913,  as  heretofore 
shown. 

The  auditor  disallowed  his  claim  for  pay  from  September  22  to 
28,  1913,  because— 

"The  number  of  instructors  at  $2,400  per  annum  is  limited  for 
the  fiscal  year  1914  to  five. 

"  Notwithstanding  the  fact  that  he  took  the  oath  on  September 
22,  1913,  a  vacancy  did  not  occur  until  September  29,  from  which 
date  he  has  been  properly  paid.  Hence  there  is  no  appropriation 
from  which  payment  could  be  made  prior  to  that  date." 
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As  stated  bjr  the  auditor,  the  number  of  instructors  at  the  ai  ademy 
for  the  fiscal  year  1914  is  limited  by  Congress  to  five.  The  Secretary 
of  the  Navy  could  not  create  such  an  office  nor  add  to  such  number. 
(23  Op.  Att.  Gen.,  30,  35.) 

Claimant  was  therefore  not  an  instructor  at  the  academy  from 
September  22  to  28,  1913,  and  not  entitled  to  pay  ias  such,  unless 
his  appointment  to  such  a  position  operated  as  a  removal  of  one  of 
the  instructors  then  in  office. 

It  is  true  that  the  power  to  dismiss  is  an  incident  of  the  power 
to  appoint,  and,  in  the  absence  of  statutory  restriction,  an  officer  may 
be  removed  by  the  mere  appointment  of  another  in  his  place,  where 
there  is  a  manifest  intent  on  the  part  of  the  appointing  power 
to  thereby  separate  the  incumbent  from  the  service.  (See  McElrath 
V.  United  States,  102  U.  S.,  426;  Blake  v.  United  States,  103  id.,  227; 
Keyes  v.  United  States,  109  id.,  336;  MuUan  v.  United  States,  140 
U.  S.,  240.)  In  the  absence,  however,  of  such  an  intent,  as  where 
the  appointment  makes  no  mention  of  the  dismissal  or  separation 
of  the  incumbent  from  the  service,  and  he  is  contemporaneously  there- 
with promoted  to  a  higher  position,  the  appointment  of  another  to 
his  place  does  not  operate  to  remove  him  from  the  office,  and  he 
continues  in  the  office  until  his  vacation  of  it  by  entrance  into  the 
higher  office  to  which  promoted.  (See  23  Op.  Att.  Gen.,  30,  ^6,  37; 
29  id.,  598;  Fletcher  v.  United  States,  26  C.  Cls.,  542,  662.) 

In  this  case  the  appointment  of  claimant  did  not  state  that  he  was 
appointed  an  instructor  "  vice  C.  L.  Leiper,  dismissed,"  or  language 
to  that  effect,  nor  did  it  in  fact  designate  the  particular  one  of  the 
five  offices  of  instructors  to  which  he  was  appointed,  and  the  intent 
to  promote  Prof.  Leiper  rather  than  separate  him  from  the  service  is 
manifest. 

It  is  therefore  held  that  the  appointment  of  claimant  as  instructor 
did  not  operate  to  dismiss  Prof.  Leiper,  and  that  he  did  not  vacate 
the  office  of  instructor  until  his  promotion  to  the  position  of  pro- 
fessor  of  mechanical  drawing  became  effective.  This  could  not  occur 
until  the  vacation  of  that  office  by  Prof.  Johnson,  September  29, 1913. 
Prior  to  that  date  claimant  was  not  an  instructor  and  not  entitled  to 
pay  as  such. 

EEIKBUBSEKEirr  OF  LIVING  EXPENSES  TO  A  CIVILIAN  EMPLOYES  OF 
THE  AEKY  WHILE  ON  TEHPOBAEY  DITTY  AT  DIFFEBENT  PLACES 
WHILE  AWAY  FBOK  HIS  BEGXTLAB  STATION. 

A  civilian  employee  of  the  Army  with  station  at  Chicago,  111.,  was  ordered  to 
proceed  to  Texas  City,  Tex.,  and  such  other  points  as  the  chief  quarter- 
master, Second  Division,  might  designate,  for  temporary  duty.  He  was  at 
Texas  City  from  February  27  to  March  15,  1913,  when  he  proceeded  under 
orders  to  Galveston,  Tex.,  where  he  remained  until  April  7,  1913.  At  the 
time  of  this  detail  the  regulations  of  the  War  Department  authorizing 
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reimbursement  of  living  expenses  to  civilian  employees  on  temporary  duty 
away  from  their  regular  stations  contained  no  limitation  of  time  for  which 
reimbursement  might  be  made  at  a  rate  not  to  exceed  $4.50  per  day :  Held, 
reimbursement  authorized  at  a  rate  not  exceeding  $4.50  per  day  for  the  full 
period  employee  was  away  from  his  station.  Case  slightly  different  in 
principle  from  that  decided  in  20  Comp.  Dec.,  477. 

Decision  by  Comptroller  Downey,  Febmary  14,  1914: 

U.  G,  Grummond  appealed  July  10,  1913,  from  the  action  of  the 
"Auditor  for  the  War  Department  in  settlement  No.  520731,  dated 
June  25,  1913.  He  claimed  reimbursement  of  living  expenses,  which 
included  lodging,  subsistence,  baths,  tips,  laundry  ($4.05),  and  bag- 
gage transfers  ($1)  at  Texas  City  and  Galveston,  Tex.,  while  on  tem- 
porary duty  at  Galveston.  The  period  claimed  for  is  from  the  after- 
noon of  March  27,  1913,  to  after  dinner  of  April  7,  1913,  and  the 
amount  claimed  is  $43.15.  Claimant  was  a  civilian  clerk  in  the 
Quartermaster's  Department  of  the  Army.  Eeceipt  for  lodging  is 
submitted,  and  as  to  the  other  items  of  the  claim  Clerk  Grummond 
certifies  that  the  statemwit  of  expense  is  taken  from  memorandum 
data  kept  by  him.  He  states  further  that  it  was  not  practicable  to 
obtain  receipts  for  other  items.  The  tips  in  no  case  exceed  15  cents 
per  meal  and  the  baths  do  not  exceed  25  cents  per  day.  The  cost  of 
meals  and  lodgings,  including  baths,  tips,  and  laundry  work,  does 
not  in  any  instance  exceed  $4.50  per  day. 

The  auditor  disallowed  the  claim  because — 

"  The  order,  dated  Chicago,  111.,  February  25, 1913,  detailing  claim- 
ant  to  Texas  City,  Tex.,  directed  him  to  report  to  chief  quartermaster. 
Second  Division,  and  such  other  points  as  he  may  designate,  for  tem- 
porary duty.  On  March  8,  1913,  claimant  was  transferred  to  Gal- 
veston, Tex.  He  has  been  reimbursed  the  regulation  amount  for  his 
living  expenses  for  the  first  30  days  while  on  duty  with  the  Army 
in  Texas  under  his  orders,  and  now  claims  a  balance  due  to  make  3*0 
days  after  his  transfer  to  Galveston.  His  detail  is  held  to  be  with 
the  Army  in  Texas,  even  though  transferred  from  one  city  to  an- 
other, and  under  the  regulations  he  is  only  entitled  to  reimbursement 
for  the  first  30  days  while  on  temporary  duty.  Having  been  paid  for 
the  30  days,  no  additional  amount  can  be  allowed,  ana  said  claim  is 
therefore  disallowed." 

The  facte  as  gleaned  from  the  papers  of  the  case  are  a^  follows: 
By  Special  Orders,  No.  7,  Headquarters  Central  Department,  Chi- 
cago, HI.,  February  25,  1913,  claimant,  then  on  duty  at  said  head- 
quarters, was  directed  to  "  proceed  to  Texas  City,  Tex.,  and  report  to 
the  chief  quartermaster.  Second  Division,  and  such  other  points  as 
he  may  designate,  for  temporary  duty,  on  completion  of  which  they 
(he)  will  return  to  these  headquarters  in  this  city."  Claimant  ar- 
rived at  Texas  City  on  the  afternoon  of  February  27,  1913. 

Under  authority  contained  in  letter  of  chief  quartermaster.  Second 
Division,  dated  March  8,  1913,  claimant  was  directed  to  "  proceed  at 
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once  to  Galveston,  Tex.,  and  report  there  to  the  depot  quartermaster 
for  temporary  duty."  Claimant  appears  to  have  arrived  at  Galveston 
on  the  afternoon  of  March  15,  and  he  remained  there  until  after 
dinner  on  April  7, 1913.  He  has  been  reimbursed  his  living  expenses 
from  February  27  (supper)  to  March  27  (supper),  1913,  and  he 
makes  claim  for  this  additional  reimbursement  accordingly. 

Paragraph  744,  Army  Regulations,  1910,  as  amended  and  repub- 
lished in  full  November  14,  1912  (C.  A.  R.,  No.  16),  so  far  as  mate- 
rial, provides: 

"  Reimbursement  of  actual  expenses  when  traveling  under  com- 
petent orders  will  be  allowed,  under  the  following  heads,  to  civilians 
m  the  employ  of  any  branch  of  the  military  service,    ♦     ♦    ♦^  viz: 

"  4.  Cost  of  meals,  including  tips,  not  to  exceed  $4.50  a  day  while  en 
route  when  meals  are  not  included  in  the  transportation  fare  paid, 
*    *    *,    tips  for  meals  not  to  exceed  15  cents  each. 

"  5.  Cost  of  meals,  and  lodgings  including  baths,  tips,  and  laundry 
work,  not  to  exceed  $4.50  a  day  while  on  duty  at  places  designated  in 
the  orders  for  the  performance  of  temporary  duty." 

Said  amended  and  republished  regulation  was  in  force  until  May 
23,  1913  (see  C.  A.  R.,  No.  28),  when  it  was  changed  so  as  to  pro- 
vide that— 

"  Reimbursement  of  such  expenses  (meaning  not  to  exceed  $4.50  a 
day  while  on  duty  at  places  designated  in  the  orders  for  the  perform- 
ance of  temporary  duty)  will  be  limited  to  $1  a  day  after  the  first 
30  days  at  any  one  place." 

After  the  Regulations  of  1910  were  published  and  before  the 
change  of  November  14,  1912,  was  made,  the  Secretary  of  War  on 
December  30,  1910,  approved  a  recommendation  6f  the  Quarter- 
master General  of  the  Army  to  the  effect  that  the  allowances  pro- 
vided for  in  paragraph  744  of  the  Regulations  be  limited  to  30  days 
for  those  civilian  employees  of  the  Quartermaster's  Department  who 
might  thereafter  be  assigned  to  temporary  duty  at  a  place  other  than 
their  permanent  stations,  whatever  the  length  of  time  such  tempo- 
rary service  might  be.  On  March  28,  1911,  the  Secretary  of  War 
approved  the  recommendation  of  the  Quartermaster  General  that 
the  same  rule  be  extended  and  applied  to  civilian  employees  of 
other  departments  of  the  Military  Establishment  who  receive  per 
diem  and  traveling  expenses  while  on  temporary  duty  away  from 
their  regular  stations,  and  April  5,  1911,  announcement  to  the  Army 
generally  was  made  accordingly.  (For  reference  to  order  see  18 
Comp.  Dec.,  358.) 

These  amendments  to  the  Regulations  (held  to  be  such  by  the 
Court  of  Claims  in  the  decision  of  February  9,  1914,  MaxweU  v. 
United  States^  Na  81246)  were  not  carried  into  paragraph  744  as 
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amended  and  republished  in  full  November  14, 1912,  and  henoe  were 
not  operative  after  that  date.  There  was  no  limitation  of  time  for 
which  civilian  employees  of  the  Army  on  temporary  duty  away 
from  their  stations  might  receive  reimbursement  of  living  expenses 
at  a  rate  not  to  exceed  $4.60  per  day,  between  November  14,  1912, 
and  May  23,  1913. 

The  orders  of  February  25, 1913,  supra^  directed  Clerk  Grummond 
to  proceed  to  Texas  City,  Tex.,  and  to  such  other  points  as  the 
chief  quartermaster,  Second  Division,  might  designate.  He  went  to 
Texas  City  as  directed  and  was  there  until  the  afternoon  or  evening 
of  March  15,  1913,  when,  under  the  specific  orders  of  March  8  of  the 
chief  quartermaster.  Second  Division,  he  went  to  Galveston.  The 
latter  place  is  15  miles  distant  from  Texas  City.  He  was  on  tem- 
porary duty  at  both  places. 

Under  the  regulations,  upon  the  facts  shown,  I  am  of  opinion  that 
Clerk  Grummond  isf  entitled  to  reimbursement  of  living  expenses  as 
now  claimed  by  him.  (See  in  this  connection  decision  of  this  office 
of  Jan.  8, 1914,  20  Comp.  Dec.,  477.) 


KEFUHBIHG  P08TAOE  OB  BS0I8TKY,  IHSinELAHCE,  AHB  C.  0.  B.  FEES  PAID 
OK  KAIL  ICATTEB  I.08T  IH  TBANSIT. 

Postage  paid  on  any  mall  matter  lost  In  transit.  Including  registered  mall  and 
maU  that  has  been  insured  or  sent  G.  O.  D.,  may  be  refunded ;  but  registry 
Insarance  and  O.  O.  D.  fees,  being  in  addition  to  postage,  can  not  be  re- 
funded as  postage,  nor  can  they  be  refunded  as  a  part  of  the  value  of  the 
lost  goods  as  indemnity. 

Comptroller  Downey  to  the  Postmaster  General,  February  SO,  1914: 

I  have  your  letter  of  the  10th  instant,  as  follows : 

^'  I  have  the  honor  to  request  a  decision  relative  to  the  propriety  of 
paying  indemnity  in  connection  with  lost  registered,  insured,  or 
C.  O.  I>.  mail,  to  cover  the  postage  and  registry,  insurance,  or  C.  O.  D. 
fees  paid  thereon,  when  adjusting  claims  arising  on  account  of  such 


"This  inquiry  is  designed  to  cover  the  general  policy  to  be  fol- 
lowed by  the  department  in  such  cases.  At  the  present  time  no  in- 
demnity is  paid  to  cover  either  the  postage  or  fee  paid  by  the  senders 
of  lost  registered,  insured,  or  C.  O.  D.  mail.  The  policy  of  the  de- 
partment m  this  respect  appears  to  be  confirmed  by  an  opinion  ren- 
dered by  the  Assistant  Attorney  General  for  the  Post  Office  Depart- 
ment, dated  June  7,  1909,  a  copv  of  which  is  inclosed  herewith^  in 
connection  with  an  application  for  refund  of  postage,  the  principle 
involved  seeming  applicable  to  indemnity  claims. 

"Attention  is  invited  to  the  inclosed  letters  of  Januanr  7,  1914, 
from  the  Crown  Cork  &  Seal  Co.,  Baltimore,  Md.;  of  January  9, 
1914,  from  the  Merchants  and  Manufacturers'  Association,  Balti- 
more, Md. ;  of  January  10, 1914,  from  Montgomery  Ward  &  Co.,  Chi- 
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ca^o,  HI.,  all  protesting  against  the  attitude  of  the  department  on 
claims  involving  items  of  postage  and  registry,  insurance  or  C.  O.  D. 
fee,  which  are  self-explanatorjr. 

"In  order  that  a  specific  claim  may  be  presented  for  decision,  pa- 
pers relative  to  case  number  1898-?P  are  inclosed  herewith.  The 
claim  in  question,  relative  to  the  loss  of  insured  fourth^class  parcel 
No.  619302,  mailed  by  Montgomery  Ward  &  Co.,  at  Chicago,  111., 
on  March  26,  1913,  and  addressed  to  J.  C.  Simmons,  United  States 
naval  station,  Guantanamo,  Cuba,  was  certified  to  the  Auditor  for 
the  Post  Office  Department  as  approved  in  the  sum  of  $10.05,  the 
value  of  the  merchandise  contained  in  the  lost  parcel,  and  did  not 
include  36  cents  paid  by  the  senders  for  postage  and  10  cents  paid  by 
them  for  insurance  fee.  In  a  specific  protest  against  the  allowance 
of  $10.05,  included  among  the  papers  in  this  case,  the  claimants  con- 
tend that  the  value  of  an  article  is  its  invoice  price  plus  the  postage 
and  insurance,  this  amount  presumably  representing  tie  cost  of  the 
article  to  the  addressee. 

"It  was  held  in  a  decision  of  the  Comptroller  of  the  Treasury, 
dated  April  29,  1910,  that  a  claimant  for  indemnity  was  entitled  to 
the  market  value  of  an  article  regardless  of  the  cost  of  production  or 
reproduction.  A  decision  is  requested  as  to  whether  or  not  postage 
or  registry,  insurance  or  C.  O.  D.  fee,  or  all  of  them,  may  propjerTy 
be  regarded  as  constituting  a  part  of  the  market  value  of  lost  articles 
in  adjusting  claims  for  indemnity.  A  decision  is  also  requested  as  to 
whether  or  not  postage  or  registry,  insurance,  or  C.  O.  D.  fees,  or  all 
of  them,  may  .properly  be  considered  a  part  of  the  indemnity  payable 
in  claims  for  loss  of  registered,  insured,  and  C.  O.  D.  mail,  independ- 
ent of  the  market  value. 

"For  your  information  it  may  be  stated  that  the  registration, 
C.  O.  D.,  and  insurance  fees  provide  for  other  services  tesides  the 
parent  of  indemnity  in  case  of  loss,  such  as  tne  safeguarding  of 
registered  mail,  the  collection  of  trade  charges  on  C.  0.  D.  mail,  and 
the  furnishing  of  receipts  showing  deliverj  in  the  case  of  both  reg- 
istered and  insured  mail.  In  this  connection,  attention  is  invited  to 
sections  461, 488, 489,  971,  973,  and  974  of  the  Postal  Laws  and  Regu- 
lations, edition  of  1913,  and  to  the  inclosed  copy  of  information  and 
instructions  relating  to  claims  for  indemnity  issued  by  the  Third 
Assistant  Postmaster  General  and  published  on  page  4  of  the  Janu- 
ary, 1913,  Postal  Guide." 

You  state  that  your  inquiry  is  designed  to  cover  the  general  policy 
to  be  followed  by  the  department  "  relative  to  paying  indemnity  in 
connection  with  lost  registered,  insured,  or  C.  O.  D.  mail,  to  cover  the 
postage  and  registry,  insurance,  or  C.  O.  D.  fees  paid  thereon  when 
adjusting  claims  arising  on  account  of  such  losses."  My  decision 
will,  therefore,  also  necessarily  be  somewhat  general. 

The  act  of  March  3,  1905  (33  Stat,  1091),  provides: 

"  That  hereafter,  whenever  it  shall  be  shown  to  the  satisfaction  of 
the  Postmaster  General  that  any  postage  is  paid  on  any  mail  matter 
for  which  service  is  not  rendered,  or  is  collected  in  excess  of  the  law- 
ful rate,  he  may,  in  his  discretion,  authorize  the  postmaster  at  the 
office  where  paid  to  refund  the  proper  amount  out  of  the  postal 
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receipts  in  the  possession  of  the  postmaster :  Provided^  That  this  pro- 
vision shall  apply  to  all  applications  for  such  refunds  pending  in 
the  Post  Office  Department  at  the  time  of  the  passage  of  this  act." 

This  is  general  legislation  and  applies  to  all  classes  of  mail  matter. 

When  postage  is  paid  for  the  carriage  and  delivery  of  mail  matter 
and  the  mail  is  lost  before  delivery,  the  result,  so  far  as  it  affects  the, 
sender  and  addressee  of  the  mail,  is  that  service  has  not  been  per- 
formed, and  the  act  of  March  3,  1905,  supra^  gives  you  the  authority 
"  in  your  discretion  "  to  refund  the  same  to  the  one  who  has  paid  it* 
You  may,  therefore,  provide  for  the  refundment  of  the  postage  paid 
on  any  mail  matter  that  has  been  lost,  including  registered  mail  and 
mail  that  has  been  insured  or  sent  C,  O.  t>.  under  the  provisions  of 
the  act  of  August  24, 1912  (37  Stat,  557),  hereinafter  quoted. 

The  fee  for  registering  mail,  the  fee  paid  for  insurance,  and  the 
C.  O.  D.  fee  for  collecting  the  price  of  an  article  and  the  charges  on 
"mailable  parcels  of  fourth-class  matter  on  which  the  postage  is 
fully  prepaid"  (sees.  488-489,  Postal  Regulations,  Oct.  1,  1913),  are 
not "  postage  "  within  the  meaning  of  the  act  of  March  3, 1905,  supra^ 
as  they  are  fees  to  be  paid  in  addition  to  the  postage  on  the  matter 
mailed.  This  is  shown  by  the  following  statutes  and  regulations  pur- 
suant thereto. 

With  respect  to  registered  mail,  section  3926,  Revised  Statutes,  as 
amended  by  the  act  of  February  27, 1897  (29  Stat.,  599),  provides: 

"  For  the  greater  security  of  valuable  mail  matter,  the  Postmaster 
General  may  establish  a  uniform  system  of  registration,  and  as  a  part 
of  such  system  he  may  provide  rules  under  which  the  sender  or 
owners  of  first-class  registered  matter  shall  be  indemnified  for  losses 
thereof  in  the  mails,  the  indemnity  to  be  paid  out  of  the  postal  rev- 
enues, but  in  no  case  to  exceed  $10  for  any  one  registered  piece,  or 
the  actual  value  thereof  >irhen  that  is  less  than  $10,  and  for  which 
no  other  compensation  or  reimbursement  to  the  loser  has  been  made: 
Provided^  That  the  Post  Office  Department  or  its  revenues  shall  not 
be  liable  for  the  loss  of  any  other  mail  matter  on  account  of  its  hav- 
ing been  registered." 

The  act  of  March  3,  1903  (32  Stat,  1174),  has  increased  to  $100 
the  maximum  that  may  be  paid  as  indemnity  for  the  loss  of  any  one 
piece  of  registered  mail. 

Section  3927,  Revised  Statutes,  provides  that  mail  matter  shall  be 
registered  only  on  the  application  of  the  party  posting  the  same,  and 
that "  the  fee  therefor  shall  not  exceed  20  cents  in  addition  to  the  reg- 
ular postage,  to  be,  in  all  cases,  prepaid." 

The  registry  fee  being  in  addition  to  the  regular  postage,  is  really 
a  fee  for  the  insurance  or  indenmity  thereby  secured. 

The  act  of  August  24,  1912  (37  Stat.,  558),  provides: 

"The  Postmaster  General  shall  make  provision  by  regulation  for 
the  indemnification  of  shippers,  for  shipment  injured  or  lost,  by  in- 
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suranoe  or  otherwise,  and,  when  desired,  for  the  collection  on  delivery 
of  the  postage  and  price  of  the  article  shipped^  fixing  such  charges 
as  may  be  necessary  to  pay  the  cost  of  such  additional  services." 

The  Postmaster  General,  pursuant  to  the  authority  given  by  the 
act  last  quoted,  has  provided  by  section  488,  Postal  Regulations,  Octo- 
ber 1,  1913,  that— 

"Fourth-class  mail  shall  not  be  registered,  but  may  be  insured 
against  loss  in  an  amount  equivalent  to  its  actual  value,  but  not  to 
exceed  $25  in  any  one  case,  on  payment  of  a  fee  of  5  cents,  or  not  to 
exceed  $50  on  payment  of  a  fee  of  10  cents,  in  addition  to  the  postage, 
both  to  be  prepaid  by  stamps  affixed;    *    *    *." 

He  has  also  provided  (sec.  489  of  same  regulations)  that  the 
sender  of  a  mailable  parcel  of  fourth-class  matter  on  which  the  post- 
dge  is  fully  prepaid  may  have  the  price  of  the  article  and  the  charges 
thereon  collected  from  the  addressee  on  payment  of  a  fee  of  10  cents, 
and  that — 

"  *  *  *  Such  a  parcel  will  be  insured  against  loss,  without  addi- 
tional charge,  in  an  amount  equivalent  to  its  actual  value,  but  not  to 
exceed  $50." 

It  is  not  known  how  much  of  this  fee  represents  pay  for  additional 
service  as  distinguished  from  that  for  insurance. 

It  seems  clear  that  the  registry  fee,  the  insurance,  and  C.  O.  D. 
fees,  being  in  addition  to  the  regular  postage  otherwise  payable,  are 
for  insurance  or  indemnity  against  loss  of  the  articles  mailed. 

It  is  only  by  reason  of  the  payment  of  such  fees  that  the  indemnity 
is  procured.  In  other  words,  the  Government's  undertaking  to 
indemnify  against  loss  exists  solely  by  reason  of  the  fact  that  a 
fee  in  addition  to  the  postage  has  been  paid  for  the  insurance.  The 
Government  is  imder  no  more  legal  obligation  to  pay  the  indemnity 
and  return  the  fee  that  it  exacts  for  doing  so  than  an  insurance  com- 
pany, in  the  absence  of  a  special  contract  to  do  so,  would  be  required 
to  pay  a  loss  and  refund  the  insurance  premiums  paid  for  assuming 
the  risk  and  paying  the  insurance. 

This  answers  all  your  inquiries,  unless  it  be  that  relative  to 
"  whether  or  not  postage,  or  registry,  insurance,  or  C.  O.  D.  fee  or 
all  of  them  may  properly  be  regarded  as  constituting  a  part  of  the 
market  value  of  lost  articles  in  adjusting  claims  for  indemnity." 

In  the  specific  case  presented  a  firm  shipped  a  package  containing 
6  handkerchiefs,  1  belt,  3  ties,  1  silk  shirt,  and  2  hats.  In  their 
application  for  indemnity  for  loss  of  the  package,  claimants  by  their 
affidavit  represented  the  total  value  of  the  articles  as  being  $10.05, 
this  total  being  the  aggregate  of  specified  prices  for  the  several 
articles  in  the  package.  It  is  now  contended  by  the  shipper  that 
the  cost  to  the  consignee  is  $10.05  plus  36  cents  paid  by  the  sender 
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as  postage  and  ten  cents  paid  as  insurance,  and  that,  therefore,  the 
amount  of  indenmity  should  be  $10.51. 

The  value  of  the  shipment  that  may  be  refunded  as  such  is  only 
$10.05,  but,  as  heretofore  shown,  the  postage  on  the  lost  parcel  can  be 
refunded  because  of  the  provisions  of  the  act  of  March  3,  1905  (33 
Stat.,  1091),  mpra^  the  service  for  which  the  postage  was  paid  not 
having  been  performed. 

The  refundment  of  the  postage  under  the  act  of  March  8,  1905,.  is 
analogous  to  that  made  by  a  common  carrier  for  goods  lost  in  transit 
when  it  refunds  prepaid  freight  or  express  charges,  not  as  a  part  of 
the  value  of  the  goods  lost,  but  as  imearned  freight,  fol*  service  not 
performed. 

The  insurance  and  other  fees  in  question  can  not,  however,  be 
refunded  as  a  part  of  the  valiLe  of  the  goods  as  indemnity,  or  other- 
wise, because  they  represent  the  Government's  charge  for  assuming 
the  liability  to  pay  insurance  upon  the  goods  in  the  eveLt  of  its. 
failure  to  deliver  them,  a  liability  which  would  not  otherwise  exist 
as  an  enforceable  claim  against  the  Government. 


TXAKSPOBTATIOK  OF  OFPICER'S  EXCESS  BAOOAGK 

The  transportation  of  the  excess  over  the  reflation  change  of  station  aUowance 
of  the  baggage  of  an  officer  of  the  Army,  authorized  to  be  shipped  with  such 
allowances,  is  not  subject  to  land-grant  deduction. 

Decision  by  Comptroller  Downey,  February  21,  1914: 

The  Atchison,  Topeka  &  Santa  Fe  Railway  Co.  applied  December 
19,  1913,  for  a  revision  of  the  action  of  the  Auditor  for  the  War 
Department  in  disallowing  per  settlement  No.  19922,  dated  Novem- 
ber 20,  1913,  its  claim  for  $91.49,  as  additional  compensation  for 
freight  service  on  various  bills  of  lading  paid  by  disbursing  quarter- 
masters of  the  Army  for  transportation  furnished  from  November, 
1910,  to  April,  1913,  between  different  points  in  the  United  States, 
of  household  goods  and  personal  effects  of  five  captains,  one  first 
lieutenant,  seven  noncommissioned  officers,  and  one  deceased  officer 
of  the  Army. 

The  officers  and  noncommissioned  officers  were  changing  station 
under  orders  of  the  War  Department,  and  the  property  transported 
included  the  allowances  authorized  by  Army  Regulations  and  the 
excess  over  said  allowances  authorized  to  be  transported  with  said 
allowances  under  the  provisions  of  the  act  of  March  23,  1910  (36 
Stat.,  265). 

Payment  was  made  to  the  claimant  company  for  all  the  said  trans- 
portation, at  tariff  rates,  less  the  authorized  land-grant  deduction 
applicable  on  the  transportation  of  Government  property  in  accord- 
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ance  with  the  decision  of  this  office  of  December  20,  1910  (17  Comp. 
Dec.,  428),  and  reimbursement  of  the  cost  of  the  transportation  of 
the  excess  over  the  regulation  allowance  has  been  collected  from  the 
officers  on  the  basis  of  the  said  rates  less  said  land-grant  deduction 
in  accordance  with  a  decision  of  this  office  dated  June  26,  1911  (17 
Comp.  Dec,  997),  the  amount  over  said  net  rates  originally  collected 
from  the  officer  having  later  been  returned  to  him. 

The  company  contends  that  wherein  the  aforesaid  shipments  exceed 
the  "  regulation  change  of  station  -allowances,"  it  is  entitled  for  the 
transportation  of  such  excess  at  the  full  tariff  rates  without  land- 
grant  deduction,  and  files  a  lengthy  brief  in  which  it  contends  that  as 
the  officer  is  required  by  law  to  reimburse  the  Government  for  the 
cost  of  the  transportation  of  said  excess,  he  is  not  entitled  to  any  de- 
duction from  tariff  rates  therefor  and  that  the  said  reimbursement 
should  be  made  at  the  full  tariff  rates  which  should  be  paid  to  the 
company  for  said  services. 

The  transportation  under  consideration  was  furnished  under  the 
authority  of  the  Army  Regulations  and  the  Army  appropriation  act 
of  March  23, 1910  (36  Stat.,  255) ,  which  act  in  making  appropriation — 

"  For  transportation  of  the  Armj^  and  its  supplies,  including  trans- 
portation of  the  troops  when  moving  either  oy  land  or  water,  and 
of  their  baggage,  including  the  cost  of  padking  and  crating  " — 

Provided  that — 

"Hereafter  baggage  in  excess  of  regulation  change  of  station 
allowances  may  be  shipped  with  such  allowances  and  reimbursement 
collected  for  transportation  charges  on  such  excess." 

In  accordance  with  the  foregoing  act  the  War  Department,  by 
General  Orders,  No.  121,  June  28,  1910,  after  specifying  the  weights 
of  personal  baggage  that  may  be  transported  at  public  expense  for 
the  different  ranks  of  officers,  provided  that — 

"  Baggage  in  excess  of  the  foregoing  allowances  will  be  shipped 
upon  the  same  bill  of  lading  with  the  regulation  allowance,  upon 
deposit  with  the  shipping  officer,  prior  to  issue  of  the  bill  of  lading, 
of  a  sum  equal  to  the  commercial  freight  charges  on  the  excess,  to 
be  ascertained  from  or  through  the  agent  of  the  carrier  at  point  of 
shipment,  and  cost  of  exchange  for  remittance  to  the  officer  who  will 
settle  the  transportation  charges.  The  excess  will  not  be  shipped  on 
Government  bill  of  lading  unless  such  deposit  be  first  made." 

Said  regulation  appear?  to  be  entirely  consistent  with  the  law,  and 
the  provision  for  collecting  in  advance  appears  to  be  a  wise  and  a 
proper  method  of  securing  the  reimbursement  of  the  charges  con- 
templated in  the  act. 

Congress  authorized  the  said  transportation  and  thus  primarily 
made  the  appropriation  chargeable  with  the  expense  thereof,  but 
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as  it  expressly  provided  for  reimbursement  therefor,  I  do  not  think 
the  expense  thus  authorized  is  to  be  considered  as  an  expense  by  the 
United  States  or  in  fact  a  payment  from  the  appropriation  for 
transportation  of  the  Army  and  its  supplies.  The  expense  in  fact 
is  one  to  be  borne  by  the  oflScer,  and  the  Government  by  its  regulation 
wisely  provides  for  collection  therefor  from  the  officer  in  advance, 
thereby  securing  the  funds  with  which  to  make  payment  for  said 
transportation  without  using  the  Government  appropriation  therefor. 

The  said  property  is  not  in  any  sense  the  property  of  the  Govern- 
ment, but  is  merely  authorized  to  be  shipped  with  the  regulation 
allowances  and  to  be  paid  for  by  the  officer. 

It  has  been  recognized  that  an  officer  in  the  discharge  of  his  duties 
requires  a  greater  amount  of  personal  belongings  than  that  which  the 
carriers  will  transport  free  on  a  regular  ticket.  This  property,  to 
the  extent  that  it  is  necessary  for  the  officer  in  the  discharge  of  his 
duties  for  the  Government,  becomes  invested  with  a  giuisi  public 
character,  and  as  such  the  land-grant  railroads  are  under  obligation 
to  transport  it  on  the  same  terms  as  other  Government  property. 
(See  decision  of  this  office  of  October  13, 19Q4 — 11  Comp.  Dec.,  174.) 

But  any  excess  over  the  said  amount  can  be  in  no  sense  Government 
property,  nor  is  it  property  which  the  Grovemment  is  obligated  to 
transport,  and  the  railroad  company  can  not  be  required  to  transport 
it  as  public  property.  The  authorization  of  Congress  that  the  same 
may  be  transported  with  the  authorized  allowance  does  not  change 
its  character  in  any  sense,  for  the  act  authorizing  the  shipment  is 
merely  permissive  and  requires  the  officer  to  pay  the  cost  thereof. 

The  provision  in  the  appropriation  act  (36  Stat.,  256,  and  others  of 
like  import)  that  payments  to  land-grant  railroads  shall  not  be  in 
excess  of  the  basis  indicated  applies  only  to  the  moneys  authorized 
to  be  expended  therefrom  and  payable  by  the  Government  for  serv- 
ice rendered  to  the  Government  and  not  to  the  transportation  of  the 
officer's  baggage,  for  which  reimbursement  is  required  by  law  and 
funds  therefor  secured  in  advance  under  regulations  made  in  con- 
formity to  said  law. 

I  am  therefore  of  the  opinion  that  the  excess  over  the  regulation 
change-of -station  allowance  of  the  baggage  of  an  officer  of  the  Army 
authorized  to  be  shipped  with  such  allowances  is  not  subject  to  land- 
grant  deduction  but  to  be  paid  for  and  reimbursement  collected  at 
the  tariff  rates  applicable  on  said  excess  for  the  shipment  as  made. 

Where  the  excess  of  an  officer's  baggage  is  shipped  in  connection 
with  his  authorized  regulation  allowance  on  one  bill  of  lading,  the 
cost  of  the  shipment  is  to  be  determined  as  an  entirety  and  the  re- 
imbursement by  the  officer  is  to  be  determined  on  the  proportion  that 
said  excess  bears  to  the  weight  of  the  entire  shipment,  the  regulation 
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allowance  to  be  subject  to  the  proper  land-grant  deduction  and  the 
excess  without  any  such  deduction. 

The  apportionment  of  the  charges  for  a  carload  shipment  between 
the  officer  and  the  Government  has  long  been  the  practice.  (See  de- 
cision of  the  Second  Comptroller,  dated  July  21,  1893,  Digest  2d 
Comp.  Dec.,  vol.  4,  sec.  358;  3  Comp.  Dec.,  306.) 

The  decisions  of  this  office  of  December  20,  1910  (17  C!omp.  Dec., 
428),  authorizing  land-grant  deductions  on  the  transportation  of  the 
excess  over  the  regulation  change  of  station  allowances  of 'baggage  of 
officers  and  of  June  26, 1911  (17  Comp.  Dec.,  997),  authorizing  reim- 
bursement by  the  officer  on  the  basis  of  the  net  rates  thus  determined, 
and  all  other  decisions  of  this  office,  to  the  extent  that  they  are  in  con- 
flict herewith,  are  hereby  overruled. 

In  view  of  the  aforesaid  decisions,  thus  setting  forth  the  basis  of 
payment  for  the  transportation  of  the  excess  over  the  officer's  regula- 
tion change  of  station  allowance  and  of  the  reimbursement  by  hiui 
of  the  charges  thereon,  this  decision  will  not  be  applied  to  the  read- 
justment of  accounts  heretofore  adjusted  in  accordance  with  said 
decisions  whether  said  adjustment  has  been  made  by  a  disbursing 
officer  or  through  a  settlement  by  the  auditor.  Any  claim  the  rail- 
road company  may  have  for  the  transportation  of  the  officer's  excess 
in  addition  to  the  amount  thus  paid  and  reimbursed,  must  be  made,  if 
at  all,  upon  the  officer  direct,  as  the  appropriations  for  "  Transporta- 
tion of  the  Army  and  its  supplies"  are  not  available  to  make  any 
payments  for  transportation  over  the  land-grant  roads  specified  in 
the  said  appropriation  acts,  in  excess  of  50  per  cent  of  tariff  rates. 

The  collateral  question  as  to  what  is  the  duly  authorized  regula- 
tion change  of  station  allowance  has  not  been  considered  in  this  de- 
cision, and  the  right  of  consideration  thereof  is  reserved  without  prej- 
udice until  such  time  as  the  matter  may  be  properly  before  this  office. 

For  the  reasons  above  given,  the  action  of  the  auditor  in  disallow- 
ing the  claim  for  additional  allowance  on  the  items  specified  is 
affirmed. 


BIHBIHG  POBCB  OP  COHTBACTS  FOB  laSCELLAKEOirS  SUPPLIES,  MADE  BT 
THE  SECBETABT  OP  THE  TBEASVBT. 

CJontracts  lor  miscellaneous  supplies,  as  made  by  the  Secretaiy  of  the  Treasury 
bind  "the  executive  departments  and  other  GoA-ernment  estiiblishments  In 
Washington  "  to  order,  and  the  contractors  to  deliver  as  ordered,  the  mis- 
cellaneous supplies  required  for  the  use  of  such  departments  and  estab- 
lishments. 

No  establishment  or  agency  of  the  Government  that  is  not  an  "  executive  depart- 
ment or  other  Government  establishment  in  Washington "  has  any  in- 
terest in  or  is  bound  by  the  contracts  for  supplies  made  by  the  Secretary 
of  the  Treasury. 
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Comptroller  Downey  to  the  Secretary  of  the  Treasiuy,  Fehmary  24,  1914: 
I  am  in  receipt  of  your  letter  of  the  llth  instant,  as  follows: 

"  In  connection  with  section  4  of  the  act  of  Congress  approved 
June  17,  1910  (36  Stat.,  531),  I  beg  to  submit,  for  your  opinion,  the 
following  questions: 

"  (a)  Whether  or  not  it  is  optional  with  a  nonestimating  field 
service  to  procure  its  supplies  under  contracts  negotiated  by  the 
Greneral  Supply  Committee; 

"  (6)  Whether  or  not  it  is  optional  on  the  part  of  the  contractor 
to  honor  requisitions  drawn  on  him  for  supplies  by  field  services 
which  have  not  furnished  the  General  Supply  Committee  with  esti- 
mates to  meet  their  requirements,  and  have  not  informed  the  Secre- 
tary of  the  Treasury,  through  their  departmental  heads,  of  their  in- 
tention to  purchase  such  articles  of  supplies  under  the  general  sup- 
ply contracts; 

"  (c)  Whether  or  not  it  is  optional  with  a  field  service,  which 
does  furnish  the  General  Supply  Committee  with  estimates  for  cer- 
tain articles  to  meet  its  reqmrements,  to  purchase  such  supplies  in- 
dependently of  the  general  schedule. 

"Attached  will  be  found  some  correspondence  bearing  upon  cer- 
tain questions  which  have  arisen  in  connection  with  the  administra- 
tive work  under  the  act  above  cited,  and  you  are  requested  to  re- 
turn these  papers  with  your  opinion." 

The  act  of  June  17,  1910  (36  Stat.,  531),  which  prescribes  and 
regulates  the  manner  of  contracting  for  and  buying  all  miscellane- 
ous supplies  "  for  the  executive  departments  and  other  Government 
establishments  in  Washington"  has  no  application  to  and  does  not 
regulate  the  purchase  of  such  supplies  for  the  us©  of  Government 
establishments  outside  of  Washington.  No  purely  "field  service" 
of  the  Government  is  within  the  purview  of  said  act.  (19  Comp. 
Dec.,  834;  20  id.,  4,  42,  188.) 

For  the  miscellaneous  supplies  necessary  to  supply  the  needs  of 
"  the  executive  departments  and  other  Government  establishments  in 
Washington,"  the  Secretary  of  the  Treasury  is  not  only  authorized 
but  is  rehired  to  advertise  and  contract,  and  whether  or  not  con- 
tracts for  such  supplies,  as  made  by  him,  are  in  accordance  with 
estimates  made  by  the  departments  and  establishments  concerned  is 
altogether  beside  the  question.  Departments  or  establishments  that 
come  within  the  scope  and  effect  of  the  act  of  June  17,  1910,  supra^ 
are  bound  by  the  contracts  made  by  him,  whether  they  have  given 
him  estimates  of  their  needs  or  not. 

And,  conversely,  Gt)vemment  establishments  that  do  not  come 
within  the  meaning  of  said  act  are  not  bound  by  and  have  no  interest 
in  or  concern  with  contracts  made  by  the  Secretary  of  the  Treasury. 
No  agency  of  the  Government,  except  such  only  as  can  be  classed 
"an  executive  department  or  other  Government  establishment  in 
Washington,"  is  bound  by  the  contracts  for  supplies  made  by  the 
Secretary  of  the  Treasury  by  virtue  of  the  act  of  June  17, 1910,  and 
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no  contractor  operating  under  contracts  so  made  is  obliged  to  honor 
requisitions  from  a  Government  establishment  for  the  needs  of  which 
the  Secretary  of  the  Treasury  had  no  power  or  authority  to  under- 
take to  meet  or  supply. 

Contracts  to  be  effectual  and  binding  must  be  mutual.  Unless 
a  contract  provide  that  one  party  tdke  as  needed  and  required,  the 
agreement  of  the  other  to  deliver  as  directed  lacks  mutuality.  It 
would  be  a  queer  contract  which  required  a  contractor  to  deliver 
supplies  at  agreed  prices,  as  and  when  directed,  but  left  it  optional 
with  the  other  party  to  buy  elsewhere  at  any  time  more  favorable 
terms  or  prices  could  be  obtained. 

I  think  the  act  of  June  17,  1910,  contemplates  and  requires  that 
the  Secretary  of  the  Treasury  advertise  and  contract  for  all  miscel- 
laneous supplies  required  for  the  common  needs  of  the  executive 
departments  and  other  Government  establishments  in  Washington, 
and  that  under  contracts  made  within  the  scope  of  that  authority, 
the  departments^  etc.,  and  the  contractors  are  mutually  and  firmly 
bound,  and  that  for  establishments  of  the  Government  not  within  the 
scope  of  said  act,  i.  e.,  establishments  outside  of  Washington,  he  has 
no  authority  to  contract  in  such  form  as  to  bind  either  the  establish- 
ment to  order  or  the  contractor  to  deliver  supplies  so  contracted  for. 

The  specific  questions  presented  I  will  not  undertake  to  answer 
categorically.  What  I  have  said  will  doubtless  serve  to  clear  up 
the  points  you  have  in  mind. 


FAT  OP  ITAYAL  OSTZCEB  PEBPOBKnTG  DUTY  P0&  OTTBAK  OOVEBinDEHT. 

Where  a  naval  officer  is  assigned  to  dnty  as  adviser  to  the  Cnban  Govemmoit 
the  authority  of  the  Secretary  of  the  Navy  to  make  sach  assignnient  can 
not  be  questioned  by  the  accounting  officers,  and  the  officer  so  assigned  is 
entitled  to  the  same  pay  and  aUowances  as  though  on  purely  naval  duty 
for  the  United  States  in  Cuba. 

ComptroUer  Downey  to  the  Secretaiy  of  the  ITavy,  February  24,  1914: 

By  your  indorsement  of  the  18th  instant  my  decision  is  requested 
of  a  question  presented  by  the  pay  officer,  navy  yard,  Washington, 
D.  C,  as  follows: 

"  Lieut.  Edward  C.  S.  Parker,  United  States  Navy,  has  presented 
to  this  office  orders  reading  as  follows : 

" '  Navt  Dhpabtment, 
"  *  Washington^  February  9, 19H. 
"  To :  Lieut.  Edward  C.  S.  Parker,  United  States  Navy,  Navy  Depart- 
ment, Washington,  D.  C. 
"* Subject:  Detached  temporary  duty  Navy  Department,  Wash- 
ington, D.  C. ;  to  Habana,  Cuba,  as  adviser  of  Cuban  Oovernment  in 
naval  affairs. 

" '  1.  You  are  hereby  relieved  from  temporary  duty  in  the  Navy  De- 
partment, Washington,  D.  C.,  and  from  such  other  duty  as  may  have 
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been  assigned  you;  wUl  proceed  to  Habana,  Cuba,  via  rail  to  Key 
West,  Fla.,  and  assume  the  duties  of  adviser  to  the  Cuban  Govern- 
ment in  naval  affairs. 

**  *  2.  Prior  to  assuming  the  above-mentioned  duty  you  will  report 
to  the  American  minister  at  Habana  and  inform  him  of  the  object  of 
your  presence  at  Habana,  Cuba. 

^'  ^  8.  This  employment  on  shore  duty  beyond  the  seas  is  required 
by  the  public  interests. 

"  *  F.  D.  BoosEVELT,  ActinffJ* 

"  Decision  by  the  Comptroller  of  the  Treasury  is  requested  as  to 
the  rate  of  pay  to  which  Mr.  Parker  is  entitled,  and  whether  or  not 
he  is  entitled  to  commutation  of  Quarters  and  neat  and  light  while 
on  duty  under  the  above  orders.  Mr.  Parker's  normal  pay  is  $3,120 
per  annum,  after  15  years'  service.    An  early  decision  is  requested." 

As  I  understand  this  submission,  the  only  question  involved  is  as 
to  whether  the  character  of  the  duties  to  which  this  officer  was 
assigned  (adviser  to  the  Cuban  Government)  would  deprive  him  of 
the  10  per  cent  increase  in  pay  and  the  commutation  of  quarters 
and  other  allowances  provided  by  law  for  service  in  Habana,  Cuba. 

The  language  of  this  order  might  indicate  that  this  officer's  serv- 
ices were  to  be  rendered  to  the  Cuban  Government  rather  than  to 
the  United  States.  I  know  of  no  law  specifically  authorizing  the 
loaning  or  detailing  of  United  States  naval  officers  to  the  Cuban 
Government;  and  that  the  same  could  not  be  done  without  such 
specific  authority  might  be  clearly  inferred  from  the  fact  that  Con- 
gress has  expressly  authorized  details  of  Army  officers  under  the 
Cuban  Government  (Act  of  Apr.  19,  1910,  36  Stat.,  324.)  But 
be  that  as  it  may,  I  do  not  think  it  is  within  the  province  of  this 
office  to  question  the  authcariiy  of  the  Secretary  of  the  Navy  in 
making  this  assignment. 

There  is  no  law  expressly  prohibiting  an  assignment  to  such  duty 
as  that  described  in  the  orders  issued  in  this  case,  and  said  orders 
emanated  from  competent  authority,  therefore  the  officer  had  no 
choice  but  to  obey  said  orders. 

Regardless  of  whether  there  was  any  authority  of  law  for  this 
assignment,  the  officer  was  in  fact  assigned  to  duty  and  station  at 
Habana,  Cuba,  and  duty  at  said  station  is  regarded  as  ^^  shore  duty 
beyond  seas." 

You  are  advised,  therefore,  that  he  is  entitled  to  the  same  rates  of 
pay  and  allowances  as  though  the  assignment  had  been  to  purely 
naval  duty  for  the  United  States.  (See  BiUrngs  v.  United  States^ 
23  C.  Cls.,  166,  and  authorities  therein  cited.) 
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inCEEASINO  COHTEACT  OTAKTITT  WirEOTTT  ASYEBTISEMEirT. 

Where,  after  due  advertisement,  a  contract  is  made  for  a  specific  quantity  or 
number  of  supplies  or  articles,  and  it  later  develops  that  the  number  or 
quantity  so  advertised  and  contracted  for  is  insufficient,  additional  supplies 
can  not  be  purchased  at  the  contract  rate  from  the  same  contractor  with- 
out readvertisement 

Comptroller  Downey  to  the  Secretary  of  the  Interior,  Pehmary  24,  1914: 

I  am  in  receipt  of  your  letter  of  the  19th  instant  requesting  my 
decision  whether  supplies  contracted  for  or  obtained  by  you  imder 
circumstances  stated  would  be  considered  as  being  contracted  for  or 
purchased  as  required  by  law,  i.  e.,  after  the  advertisement  contem- 
plated and  required  by  section  3709  of  the  Revised  Statutes. 

In  decision  of  this  office  dated  October  21,  1913  (20  Comp.  Dec, 
250),  reversing  an  earlier  decision  (55  MS.  Comp.  Dec.,  139),  dated 
October  11, 1910,  it  was  held  that  where  a  contract  covered  a  specific 
number  of  articles  with  a  stipulation,  however,  that  the  contract  num- 
ber might  be  increased  or  decreased,  during  the  contract  period,  by 
25  per  cent,  supplies  ordered  of  and  delivered  by  said  contractor  in 
excess  of  the  full  contract  quantity  plus  the  authorized  increase  could 
not  be  said  to  be  contracted  for  or  purchased  after  due  advertisement 
as  required  by  section  3709  of  the  Revised  Statutes,  and  that  any  of 
the  contract  articles  over  and  above  the  full  quantity  originally  ad- 
vertised could  properly  only  be  bought  after  new  advertisement. 

You  now  submit  the  question  whether  I  would  hold  "  that  the  nec- 
essary advertising  had  been  given  (as  in  the  case  of  the  25  per  cent 
increase  referred  to)  were  the  Commissioner  of  Indian  Affairs  to 
publish  in  his  specifications  a  clause  setting  out  that  when  agreed  to 
in  writing  and  approved  by  the  sureties  of  the  contractor  quantities 
additional  to  the  25  per  cent  may  be  bought  during  the  fiscal  year  in 
which  the  contract  is  effective  under  the  terms  of  the  contract."  By 
the  use  of  the  words  "  when  agreed  to  in  writing"  I  understand  you 
to  mean  an  agreement  in  writing  subsequent  to  the  performance  of 
the  specific  contract  and  at  the  option  of  the  contractor. 

It  is  noticeable  that  in  your  presentment  of  the  question  you  sug- 
gest: 

"  It  might  be  said  that  the  25  per  cent  increase  referred  to  could  be 
changed  to  50  per  cent  and  a  wider  margin  obtained  for  additional 
orders,  thereby  obviating  possibly  the  necessity  of  entering  into  the 
additional  agreements,  but  bidders  do  not  like  to  tie  themselves  up 
in  a  contract  for  possible  future  deliveries  on  account  of  market 
changes  and  possibly  for  other  reasons,  and  the  greater  the  tentative 
increase  is  the  more  bids  the  Indian  Service  will  get  with  the  increase 
clause  entirely  eliminated.  But  the  contractors  are  willing  to  enter 
into  these  agreements  at  the  time  the  articles  are  wanted  if  the  market 
is  right  for  them,    *    *    *." 
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This  statement  of  itself  clearly  indicates  the  unauthorized  charac- 
ter of  the  proposed  procedure.  It  means  simply  that  after  the 
contract  quantities  have  been  delivered  the  contractor,  dependent 
upon  the  state  of  the  market,  may  be  willing  to  furnish  the  Govern- 
ment an  additional  quantity  at  the  contract  price,  but  can  not  be 
required  to  do  so,  the  solution  of  the  question  resolving  itself  into  a 
matter  of  private  negotiation. 

Having  contracted  to  furnish  and  having  furnished,  for  example, 
a  hundred  wagons,  the  contract  being  fully  consummated,  it  is  pro- 
posed to  negotiate  privately  with  him  for  500  more  wagons  at  the 
same  price,  which  he  will  agree  to  furnish,  or  not,  as  it  seems  profit- 
able or  otherwise  to  him,  at  his  option. 

Possibly  some  other  contractor  would  then  be  willing  to  furnish 
those  wagons  for  a  lesser  price.  But  however  that  may  be,  the 
transaction  would  be  as  clearly  a  private  purchase,  without  com- 
pUance  with  section  3709y  as  it  would  be  if  there  had  never  been  any 
contract  between  him  and  the  Government. 

The  only  way  a  purchase  of  an  additional  quantity  at  contract  price 
could  be  authorized  would  be  through  the  provisions  of  a  contract 
binding  upon  the  contractor  and  in  accordance  with  the  terms  upon 
which  other  contractors  had  had  an  opportunity  to  submit  their  bids. 


FBINTIHG  FOB  FIELD  DrVESTIGATIONfl  OF  FTTBLIC  HEALTH  SEBVICE. 

Printing  required  in  the  prosecution  of  the  work  for  which  the  appropriation 
"Field  investigations  of  public  health,  1914,"  was  made,  the  need  for 
which  arises  exclusively  out  of  the  conduct  of  such  Investigations  in  the 
field,  as  distinguished  from  the  departmental  work  of  the  Public  Health 
Service  proper  in  Washington,  including  its  exercise  here  of  administrative 
control  over  such  field  work,  may  be  procured  from  private  printers,  at 
I)oints  where  needed,  and  paid  for  out  of  that  appropriation. 

ComptroUer  Downey  to  the  Secretary  of  the  Treasury,  February  25,  1914: 

By  your  reference  of  the  21st  instant  I  have  the  letter  of  the 
Surgeon  General  of  the  Public  Health  Service  of  the  20th  instant 
asking  whether  all  printing  necessary  for  the  prosecution  of  the 
work  for  which  the  appropriation  "Field  investigations  of  public 
health,  1914,"  was  made,  whether  of  an  emergency  nature  or  other- 
wise, can  be  procured  from  private  printers,  at  points  where  needed, 
and  paid  for  out  of  that  appropriation. 
The  appropriation  is  as  follows: 

"  Field  investigations  of  public  health  matters :  For  investigations 
of  diseases  of  man  and  conditions  influencing  the  propagation  and 
spread  thereof,  including  sanitation  and  sewage,  and  the  pollution 
of  navigable  streams  and  lakes  of  the  United  States,  including  per- 
sonal service,  $200,000,  of  which  the  sum  of  $40,000  shall  be  imme- 
diately available."    (Act  of  June  23,  1913,  38  Stat.,  25.) 
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You  are  advised  that  all  printing,  whether  of  an  em^^ncy  nature 
or  otherwise,  and  whether  of  forms,  circulars,  or  other  matter,  the 
need  for  which  arises  exclusively  out  of  the  conduct  of  such  investi- 
gations in  the  field,  as  distinguished  from  the  departmental  work 
of  the  Public  Health  Service  proper  in  Washington,  including  its 
exercise  here  of  administrative  control  over  such  field  work,  may 
be  so  procured  and  paid  for.  (67  MS.  Comp.  Dec,  442,  Oct.  25, 1913 ; 
47  id.,  216,  Dec.  2, 1908.) 


APPOZHTKEHT  OF  TWO  PEE80V8  TO  OHB  OFFICE  OF  PAT  CLEBK. 

The  ai^wintment  of  a  pay  clerk  for  duty  with  the  pay  officer  of  a  supply 
ship,  in  addiion  to  the  pay  clerk  occupying  that  office,  who  is  under  treat- 
meat  in  a  naval  hospital  and  whose  appointment  has  not  been  ordered 
revoked,  is  unauthorized. 

Comptroller  Downey  to  Secretary  of  the  Havy,  Febmary  85,  1914: 

I  have  your  reference  of  the  19th  instant  transmitting  letter  of 
Passed  Assistant  Paymaster  M.  H.  Karker,  United  States  Navy,  of 
January  4,  1914,  and  asking  whether  a  pay  clerk  may  be  appointed 
for  duty  with  said  pay  officer  as  the  pay  officer  of  the  U.  S.  S.  Sup- 
ply, in  addition  to  Pay  Clerk  Frank  L.  Jones,  United  States  Navy, 
who  now  holds  that  office,  but  is  absent  frcwi  the  vessel  undergoing 
treatment  in  the  naval  hospital,  Las  Animas,  Colo. 
As  to  the  need  for  such  an  appointment  Pay  Officer  Karker  states : 

"On  April  6,  1913,  Paymaster's  Clerk  Frank  L.  Jones,  United 
States  Navy,  attached  to  and  serving  on  board  this  vessel,  was 
found  to  be  suffering  from  acute  pulmonary  tuberculosis  contracted 
*in  line  of  duty'  and  was  transferred  to  the  naval  hospital.  Las 
Animas  Colo.,  for  treatment.  During  September,  1913^  Mr.  Jones 
was  ordered  before  a  naval  retiring  board  and  the  decision  of  the 
board  was  that  *  he  was  temporarily  incapacitated  for  active  service ' 
and  recommended  that '  he  be  retained  on  the  active  list  of  the  Navy 
and  be  continued  under  observation  and  treatment.'  He  was  ac- 
cordingly directed  to  return  to  the  naval  hospital,  where  he  is  now 
under  observation.    ♦    ♦    ♦ 

"  The  pay  officer  of  this  vessel  has  been  deprived  of  the  services  of 
a  clerk  tor  nine  (9)  months  and  further  deprivation  of  such  neces- 
sary aid  will  work  to  the  detriment  of  the  Government  interests." 

The  offices  of  Navy  pay  clerks  were  created  by  section  1386,  Re- 
vised Statutes,  which  provides: 

"Paymasters  of  the  fleet,  paymasters  on  vessels  having  comple- 
ments of  more  than  one  hundred  and  seventy-five  persons,  on  supply 
steamers,  store  vessels,  and  receiving  ships,  paymasters  at  stations 
and  at  the  Naval  Academy,  and  paymasters  detailed  at  stations  as 
inspectors  of  provisions  and  clothing,  shall  each  be  allowed  a  clerk," 
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(See  also  sees.  1387  and  1388,  Rev.  Stat.,  and  acts  of  Mar.  4,  1911, 
36  Stat,  1265,  and  July  21,  1911,  37  Stat.,  3.) 

The  offices  thus  created  are  peculiar  ones.  Their  existence  is  de- 
pendent upon  a  pay  officer  becoming  a  pay  officer  in  one  of  the 
capacities  enumerated  in  section  1386.  On  his  acquirement  of  that 
status  he  is  entitled  to  "  a  clerk,"  and  thereby  one  office  of  pay  clerk 
automatically  comes  into  existence,  continues  during  his  continuance 
in  that  status,  and  terminates  automatically  on  his  being  divested 
of  that  status. 

It  is  difficult  to  see  how  the  pay  officer  of  a  supply  ship,  whose 
status  under  section  1386  entitles  him  to  "  a  clerk,"  or  creates  only 
one  office  of  pay  clerk,  is  entitled  to  two  pay  clerks  to  that  one  office 
at  the  same  time. 

I  do  not  feel  justified  in  extending  by  construction  the  authority 
for  the  appointment  and  payment  of  pay  clerks,  and  therefore^ 
notwithstanding  the  apparent  necessities  of  the  situation,  I  must 
hold  that  pending  the  retirement  of  Pay  Clerk  Jones,  or  the  issuance 
of  orders  revoking  his  appointment,  the  appointment  and  payment 
of  another  person  for  duty  with  Pay  Officer  Karker  as  pay  officer 
of  the  Supply  is  unauthorized.  To  hold  otherwise  would  amount 
to  a  virtual"  repeal  of  section  1386,  for  if  a  pay  officer  may  have  two 
pay  clerks  to  the  one  office  without  any  action  revoking  the  appoint- 
ment of  either,  it  is  not  seen  why  he  may  not  have  any  number  of 
pay  clerks  attached  to  that  office  that  the  department  may  see  fit  to 
appoint,  provided  one  only  of  them  be  in  the  performance  of  actual 
duty. 


GOVEBNlCEin    BUI    OF    lABIHQ    EaTJIVALEKT    OP    CABBIEB'S    "BILL    07 

LABIHG. 

Shipments  by  the  Government  on  Its  bill  of  lading  are  subject  to  the  rates  and 
conditions  applicable  to  the  carrier's  bill  of  lading. 

The  notation  "  Carrier's  Risk "  on  the  Government  bill  of  lading,  by  long 
usage,  simply  means  that  the  shipment  is  made  at  the  Increased  valuation 
provided  therefor  and  subject  to  the  corresponding  rate. 

Comptroller  Downey  to  Secretary  of  War,  February  28,  1914: 

I  have  received,  per  your  indorsement  of  the  18th  instant,  your 
request  for  a  decision  upon  a  question  presented  by  the  depot  quarter- 
master, Washington,  D,  C,  per  letter  of  February  8, 1914:,  as  follows: 

"  1.  I  submit  herewith  inclosed  a  voucher  stated  in  favor  of  the 
Baltimore  &  Ohio  Railroad  Co.,  amounting  to  $284.26,  for  trans- 
portation of  9,014:  pounds  household  goods  and  professional  books  at 
carrier's  risk,  under  B.  L.  No.  21,  July  2,  1913,  from  San  Frajicisco, 
CaL,  to  Washington,  D.  C,  also  inclosed. 

"2.  Settlement  is  offered  on  the  basis  of  carload,  20,000  pounds, 
class  A,  as  provided  in  Western  Classification  No.  51,  page  171,  item 
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16,  at  $1.92  per  hundredweight,  as  carried  in  Trans-Continental  E.  B. 
Tariff  3-J.  I.  C.  C.  No.  954,  page  82,  group  A,  making  the  total 
through  gross  earnings  on  the  shipment  $384,  which  is  in  accordance 
with  the  carrier's  billattached. 

"  3.  The  Auditor  for  the  War  Department  has  been  making  sus- 
pensions against  this  office  on  shipments  of  a  similar  character  on 
the  basis  of  class  B,  plus  10  per  cent,  citing  as  his  authority  item  20, 
page  66,  Trans-Contmental  JE.  B.  Tariff  No.  3-J.  I.  C.  C.  No.  954, 
and  R.  16,  (D)  &  (E)  on  page  71  of  the  same  tariff. 

"4.  In  this  connection  attention  is  invited  to  I.  C.  C.  Eeport  No. 
933,  entitled,  *  In  the  matter  of  released  rates,'  decided  May  14,  1908, 
wherein  is  defined  carrier's  limited  liability  and  unlimited  liability, 
and  upon  which  rates  are  conditioned. 

"  5.  The  term  '  carrier's  risk,'  as  used  by  the  Quartermaster  Corps 
on  Bs.  L.,  covering  shipments  of  household  goods,  is  now  and  has 
been  understood  between  the  Quartermaster  Corps  and  the  common 
carriers  to  mean  that  the  property  tendered  for  transportation  is 
valued  in  excess  of  $10  per  100  pounds,  in  case  of  loss  or  damage,  and 
is  valid  the  same  as  would  be  the  certificate  or  agreed  valuation  re- 
quired by  the  carrier  from  commercial  shippers  of  household  goods 
valued  at  under  or  over  $10  per  100  pounds  in  the  case  of  loss  or 
damage,  and  in  accordance  with  which  the  rate  of  freight  is  fixed. 

"  6.  Army  Regulations  authorizes  the  shipment  of  household  goods 
at  *  Carrier's  riSc,'  or  in  other  words,  at  the  higher  valuation  rate, 
and  to  apply  as  has  been  done  by  the  Auditor  for  the  War  Depart- 
ment, the  lower  valuation  rate  not  in  excess  of  $10  per  100  pounds  in 
case  of  loss  or  damage,  would  deprive  the  person  concerned  of  the 
benefit  of  the  real  value  of  his  goods  if  lost  or  damaged  and  worth 
over  $10  per  100  pounds,  and  restrict  his  recovery  to  only  $10  per  100 
pounds  in  case  of  loss  or  damage  caused  by  the  carrier's  negligence  or 
other  misconduct,  and  the  10  per  cent  additional  applied  by  the 
Auditor  for  the  War  Department  would,  in  the  event  of  loss  or 
damage  caused  beyond  the  carrier's  control,  make  the  carrier  also 
liable  to  the  owner  of  such  goods  lost  or  damaged  on  that  account  to 
the  value  not  to  exceed  $10  per  100  pounds,  which,  in  other  words,  is 
insuring  against  the  acts  or  God  or  the  public  enemy  which  is  not 
authorized  in  Army  Regulations. 

"7.  A  decision  is  therefore  requested  as  to  the  proper  basis  of 
settlement  and  the  amount  to  be  paid  the  Baltimore  &  Ohio  Railroad 
Co.  on  the  shipment  in  question." 

The  shipment  under  consideration  is  subject  to  the  rates  named  in 
Trans-Continental  Freight  Bureau  Eastbound  Tariff  No.  3-J.  ( I.  O.  C. 
No.  954),  governed  by  western  classification.  No.  51. 

The  western  classification  (No.  51)  provides  for  a  carload  rate  on 
household  goods  (minimum  20,000  pounds) — 

"  When  the  value  of  each  article  of  which  is  declared  by  shipper 
not  to  exceed^  $10  per  100  pounds  (or  the  proportionate  amount 
thereof,  if  weight  is  less  than  100  pounds),  and  so  stated  on  bill  of 
lading.    Class  B. 

"  When  the  value  of  which  is  declared  by  shipper  to  exceed  $10  per 
100  pounds  or  value  not  stated.    Class  A.'' 
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Less  than  carload  shipments  are  rated  as  first  class  and  one  and 
one-half  times  first  class,  respectively. 

The  tariff  referred  to  (I.  C.  C,  954)  names  a  rate  from  San 
Francisco,  Cal.,  to  Washington,  D.  C,  class  A,  $1.92,  and  class  B, 
$1.52  per  100  pounds. 

The  said  tariff  also  provides,  under  "  Excepticms  to  western  classi- 
fication governing  tariffs  " — 

"  Household  goods,  N.  O.  S.,  stores,  etc.,  also  personal  effects,  the 
value  of  each  article  of  which  is  declared  by  shipper  not  to  exceed 
$10  per  100  poimds  (or  the  proportionate  amount  thereof  if  weight 
is  less  than  100  pounds)  and  so  stated  on  bill  of  lading,  charges  must 
be  prepaid  or  guaranteed,  minimum  carload  weight  20,000  pounds 
(see  notes  1,  2,  3,  4,  and  5,  below),  class  B. 

*  *  *  «  «  '    «  * 

"Note  5. — Household  goods,  except  as  above  provided  for,  will 
be  subject  to  provisions  of  current  western  classification." 

Both  the  tariff  and  the  classification  referred  to  provide  that — 

1.  The  rates  specified  are  for  shipments  subject  to  the  terms  and 
conditions  of  the  imiform  bill  of  lading. 

2.  Property  carried  not  subject  to  said  conditions  will  be  charged 
10  per  cent  higher.  Property  so  carried  will  be  at  the  carrier's  lia- 
bility, limited  only  as  provided  by  common  law  and  by  the  Federal 
and  State  statutes  applicable  thereto. 

The  weight  of  the  shipment  under  consideration  was  9,014  pounds. 
As  the  gross  charge  therefor  at  the  less-than-carload  rate  exceeds  the 
charge  for  a  minimmn  carload,  the  carload  rate  is  to  be  applied  as 
the  maximum  charge  therefor. 

In  accordance  with  the  aforesaid  tariff  and  classification  by  which 
the  rate  applicable  for  the  shipment  is  to  be  determined,  the  rate  to 
be  paid  for  the  transportation  of  a  minimum  carload  of  household 
goods,  when  shipped  on  or  subject  to  the  conditions  of  the  carrier's 
"  Uniform  bill  of  lading,"  will  be  class  B  rate  if  valuation  is  limited 
to  $10  per  100  pounds,  and  class  A  rate  when  the  valuation  is  not  so 
limited.  If  such  a  shipment  is  not  subject  to  the  conditions  of  the 
carrier's  "  Uniform  bill  of  lading,"  10  per  cent  is  added  to  the  said 
class  B  or  class  A  rates  as  the  valuation  is  limited  or  not  limited. 

The  Government  bill  of  lading,  on  which  this  shipment  was  made, 
expressly  provided — 

"  For  railway  transportation  this  bill  of  lading  is  subject  to  all 
the  conditions  of  the  uniform  or  standard  bills  of  lading  ♦  ♦  ♦ 
except  as  otherwise  specifically  provided  herein." 

Even  before  the  Government  form  of  bill  of  lading  contained  the 
said  provision  it  was  held  by  long  usage  acquiesced  in  by  the  rail- 
roads and  the  accounting  officers  and  administrative  officers  of  the 
Government  that  the  Government  shipments  on  its  form  of  bill  of 
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lading  were  subject  to  the  conditions  and  rates  applicable  f(Hr  ship- 
.  ments  made  in  accordance  with  the  carrier*s  bill  of  lading. 

In  the  case  of  the  LouisviUe  <6  Nashville  Railroad  Co.  v.  The 
United  States  in  the  Court  of  Claims,  No.  30030,  the  contention  was 
made  for  an  increased  rate  on  Government  shipments  because  not 
made  on  or.  subject  to  the  conditions  of  the  carrier's  bill  of  lading. 

The  Government  contended  that — 

"  It  has  been  the  practice  for  many  years  (more  than  20)  for  Gov- 
ernment shipments  to  be  made  on  the  Government  form  of  bill  of 
lading,  which  has  been  accepted  by  the  railroad  companies,  and  ac- 
counts therefor  have  been  settled  on  the  same  basis  as  though  the 
carrier's  bill  of  lading  had  been  used. 

"It  has  not  been  the  practice  during  this  time  for  the  railroads 
to  demand  or  the  Government  to  pay  the  increase  which  was  pro- 
vided for  shipments  not  made  subject  to  the  conditions  of  the  car- 
rier's bill  of  lading,  though  Government  bills  of  lading  have  not 
mentioned  that  the  ^ipments  were  subject  to  such  conditions.   ♦   ♦   ♦ 

"  The  Government  bill  of  lading  having  been  accepted  and  settle- 
ment for  transportation  having  been  maoe  therefor  for  many  years 
on  the  same  basis  as  the  carrier's  bill  of  lading,  it  must  be  regarded 
as  established  that  shipments  on  Government  bills  of  lading  are 
subject  to  the  same  rates  as  if  carrier's  bill  of  lading  was  used. 

The  case  was  decided  May  1,  1911  (46  C.  Cls.,  692),  and  affirmed 
March  4,  1912.  Though  no  written  decision  was  given,  either  origi- 
nally or  on  rehearing,  the  application  for  increased  rates  was  denied, 
thus  sustaining  the  Government  contention  that  the  Government  bill 
of  lading  was  the  equivalent  of  the  carrier's  bill  of  lading. 

Government  shipments  therefore,  in  accordance  with  long-estab- 
lished usage  and  with  the  later  express  stipulation,  are  considered 
as  subject  to  the  conditions  of  the  carrier's  uniform  or  standard  bill 
of  lading  and  as  governed  by  the  rates  applicable  thereto. 

Consequently  the  10  per  cent  increase  provided  for  shipments  not 
subject  to  the  conditions  of  the  "Uniform  bill  of  lading"  has  no 
application  on  Government  business. 

The  bill  of  lading  under  consideration,  as  one  of  the  printed  condi- 
tions thereon,  specifies  that — 

"The  shipment  is  at  'owner's  risk'  or  released  rates  where  the 
tariff  provides  lower  rates  on  that  account,  and  at  *  company's  risk ' 
where  the  tariff  makes  no  such  provision." 

This  provision  by  long  usage  has  been  held  to  entitle  the  Govern- 
ment to  the  lowest  rate  available,  based  on  the  released  or  limited 
valuation  of  the  shipment,  and  establishes  the  carrier's  liability  in 
case  of  loss  or  damage  thereto.  But  when  the  said  lower  rate  and 
limited  valuation  was  not  to  be  applied  it  has  been  customary  to 
indorse  on  the  bill  of  lading  "  Carrier's  risk  "  (or  C.  K.)>  which  has 
been  regarded  as  indicating  merely  that  the  shipment  was  made 
without  limitation  of  value  but  at  tJie  full  valuation  and  at  the  rate 
properly  applicable  therefor. 

Digitized  by  VjOOQIC 


DECISIONS  OF   THE  COMPTROLLER.  589 

In  the  Louisville  &  Nashville  Railroad  case,  referred  to  aupra^ 
the  aforesaid  usage  was  fully  sustained  on  Government  shipments, 
though  not  made  in  accordance  with  the  requirements  usually 
demanded  of  other  shippers. 

The  court  in  that  case  in  denying  the  claimant's  contention  sus- 
tained the  long-established  usage  that  obtained  in  the  settlement  of 
the  accounts  for  transportation,  which  conclusively  establishes — 

1.  That  the  Government  bill  of  lading  is  to  be  regarded  as  the 
equivalent  of  the  railroad's  "  standard  "  or  "  uniform  "  bill  of  lading, 
and  Government  shipments  are  subject  to  conditions  and  rates  as 
though  shipped  on  said  carrier'ls  bills  of  lading. 

2.  That  the  term  "  Carrier's  risk,"  when  used  on  the  Government 
bill  of  lading,  merely  indicates  that  where  a  higher  rate  is  charged 
for  transportation  on  account  of  a  higher  valuation  assumed  by  the 
carrier,  the  Government  pays  the  higher  rate  and  the  carrier  assumes 
the  greater  liability  accordingly,  but  not  a  different  liability  by  the 
carrier  or  a  different  rate  to  be  paid  for  the  service  than  in  accord- 
ance with  the  carrier's  standard  or  uniform  bill  of  lading. 

In  this  connection  attention  is  invited  to  my  decision  of  May  31, 
1913  (19  Comp.  Dec.,  770),  which  very  fully  sets  forth  the  usage  as 
to  (xovemment  bills  of  lading. 

Attention  is  also  invited  to  a  paragraph  near  the  end  of  said  de- 
cision, as  follows : 

"  It  would  appear  to  be  good  policy  on  the  part  of  the  administra- 
tive officers  of  the  Government  to  clearly  indicate  on  the  bill  of 
lading  the  valuation  at  which  the  shipment  is  made  wherever  rates 
are  dependent  upon  valuation,  so  as  to  conform  to  tariff  requirements 
and  satisfy  the  carrier  in  definitely  fixing  the  rate  applicable  for  the 
shipment  and  the  liability  of  the  carrier."* 

Had  the  bill  of  lading  now  under  consideration  stipulated  the 
valuation  at  which  the  shipment  was  made  instead  of  the  term  "  Car- 
rier's, risk,"  the  contract  of  shipment  would  have  been  clear  without 
the  necessity  of  resorting  to  usage  for  interpretation. 

It  appears,  however,  that  the  War  Department,  per  paragraph 
1136  of  the  Army  Hegulations  of  1913,  has  provided  that — 

"  Bills  of  lading  covering  shipments  of  baggage  will  in  all  cases 
carry  notation  '  I^limited  valuation '  unless  the  owner  files  written 
authority  with  the  shipping  quartermaster  to  ship  his  entire  baggage 
'Released.'  In  such  cases  bills  of  lading  must  carry  the  notation 
'  Valuation  $10  per  100  pounds.' " 

The  enforcement  of  this  regulation  is  deemed  of  importance  in 
avoiding  such  a  question  as  is  here  presented. 

The  question  may  arise  as  to  the  meaning  of  the  term  "  Carrier's 
risk  "  apart  from  the  meaning  thus  acquired  by  long-standing  usage 
on  the  part  of  Government  shipments. 
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Section  20  of  the  interstate  commerce  act,  as  amended  by  the  act  of 
June  29, 1906  (34  Stat,  595),  provided: 

"That  any  common  carrier,  railroad,  or  transportation  company 
receiving  property  for  transportation  from  a  point  in  one  State  to  a 
point  in  another  State  shall  issue  a  receipt  or  bill  of  lading  therefor 
and  shall  be  liable  to  the  lawful  holder  thereof  for  any  loss,  damage, 
or  injury  to  such  property  caused  by  it  or  by  any  common  carrier, 
railroad,  or  transportation  company  to  which  such  property  may 
be  delivered  or  over  whose  line  or  lines  such  property  may  pass, 
and  no  contract,  receipt,  rule,  or  regulation  shall  exempt  such  com- 
mon carrier,  railroad,  or  transportation  company  from  the  liability 
hereby  imposed." 

The  Interstate  Commerce  Commissison,  in  Opinion  No.  933,  de- 
cided, May  14, 1908,  that— 

"1.  If  a  rate  is  conditioned  upon  the  shipper's  assuming  the  risk 
of  loss  due  to  causes  beyond  the  carrier's  control,  the  condition  is 
valid. 

"2.  If  a  rate  is  conditioned  upon  the  shipper's  assuming  the  entire 
risk  of  loss,  the  condition  is  void  as  against  loss  due  to  the  carrier's 
negligence  or  other  misconduct. 

"3.  If  a  rate  is  conditioned  upon  the  shipper's  agreeing  that  the 
carrier's  liability  shall  not  exceed  a  certain  specified  value,  (a)  the 
stipulation  is  valid  when  loss  occurs  through  causes  beyond  tne  car- 
rier's control;  (b)  the  stipulation  is  valid,  even  when  loss  is  due  to 
the  carrier's  negligence,  if  the  shipper  has  himself  declared  the  value, 
expressly  or  by  implication,  the  carrier  accepting  the  same  in  good  faith 
as  the  real  value,  and  the  rate^  of  freight  being  fixed  in  accordance 
therewith;  (c)  the  stipulation  is  void  as  against  loss  due  to  the  car- 
rier's negligence  or  other  misconduct  if  the  specified  amount  does 
not  purport  to  be  an  agreed  valuation,  but  has  been  fixed  arbitrarily 
by  the  carrier  without  reference  to  the  real  value;  (d)  the  stipula- 
tion is  void  as  against  loss  due  to  the  carrier's  negligence  or  other 
misconduct  if  the  specified  amount,  while  purporting  to  be  an  agreed 
valuation,  is,  in  fact,  purely  fictitious  and  represents  an  attempt  to 
limit  the  carrier's  liability  to  an  arbitrary  amount 

"  4.  A  carrier  may  lawfully  establish  a  scale  of  charges  applicable 
to  a  specific  commodity  and  graduated  reasonably  accoraing  to 
value.  These  rates  must  be  applied  in  good  faith,  regard  being 
had  to  the  actual  value  of  the  property  offered  for  shipment. 

"  5.  A  carrier  must  not  make  use  of  its  released  rates  as  a  means 
of  escaping  liability  for  the  consequences  of  its  negligence,  either 
wholly  or  in  part."^^ 

In  accordance  with  said  opinion  and  the  law  which  it  interprets, 
household  goods  where  the  valuation  is  declared  by  the  shipper  not 
to  exceed  $10  per  100  pounds  are  subject  to  lower  rates  for  trans- 
portation and  when  the  valuation  exceeds  said  amount  or  is  not 
stated,  a  higher  rate  therefor  is  provided. 

The  term  "Carrier's  risk"  should  therefore  be  abandoned  as  no 
longer  expressing  any  clear  idea,  and  instead  thereof  the  words 
"full  valuation,"  "unlimited  valuation,"  or  some  other  expression 
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definitely  describing  the  condition  of  shipment  in  accordance  with 
the  law  and  decisions  as  they  are  at  the  present  time,  should  be  used. 

All  decisions  in  conflict  with  the  views  herein  expressed  are  hereby 
overruled. 

This  shipment  under  consideration,  in  accordance  with  the  usage 
set  forth  above,  should  be  paid  for  at  the  class  A  rate  less  proper 
deduction  on  account  of  land  grant. 


"OPEH-KABKET''  PITBCHASES  FBOK  DELUfaTrENT  CONTBACTOB  AHD  FBOM 

OTHEBS. 

The  excess  cost  of  coal,  whether  bought  from  the  delinquent  contractor  or  from 
others — ^that  is,  bought  because  of  the  contractor's  failure  to  deliver  coal 
as  and  when  agreed — is  the  measure  of  damages  caused  by  the  contractor's 
failure  to  perform  his  contract. 

Decision  by  Comptroller  Downey,  Pebmary  28,  1814: 

The  Cash  Coal,  Wood  &  Ice  Co.,  W.  T.  Swain,  proprietor,  re- 
quested February  24,  1914,  a  revision  of  the  action  of  the  Auditor 
for  the  Treasury  Department  in  disallowing,  per  certificate  (M.  S. 
and  C.)  No.  36697,  dated  January  31,  1914,  its  claim  for  $113.81,  a 
balance  alleged  to  be  due  it  for  coal  delivered  to  the  Life-Saving 
Service  under  proposal  accepted  August  14, 1912. 

Under  said  contract  the  Cash  Coal,  Wood  &  Ice  Co.  has  delivered 
coal  to  different  stations  of  the  Life- Saving  Service  worth  $633,  at 
contract  rates,  none  of  which,  at  the  date  of  the  auditor's  settlement, 
had  been  paid  for.  By  the  settlement  appealed  from,  the  auditor 
allowed  claimant  $519.19  and  disallowed  claim  for  the  balance  al- 
leged to  be  due,  $113.81,  for  reasons  stated  as  follows : 

"The  difference  represents  the  excess  cost  of  coal  purchased  in 
open  market  on  account  of  your  failure  to  make  deliveries  of  coal 
within  the  time  stipulated  under  your  contract  dated  August  6,  1912. 

"Payments  made  for  coal  purchased  in  the  open  market  are  as 
follows : 

10  tons  for  Muskeget  Station :  Paid  Cash  Coal,  Wood  &  Ice  Co.,  this  set- 
tlement, at  $10  per  ton,  or.  $100;  paid  Manuel  Silvia  for  delivery  of 
^^his  coal,  $40;  total,  $140;  contract  price,  $10.25  per  ton  delivered,  or 

^|l02.50.      Excess $37. 60 

^tons  for  Maddakeet  Station :  Paid  John  Killen  &  Son,  Feb.  5,  1913,  for 
coal  delivered  Jan.  5,  1913,  at  $13.05  per  ton,  or  $65.25;  contract 
price,  $9.25  delivered,  or  $46.25.     Excess 19.00 

6  tons  for  Surfside  Station :  Paid  John  KUlen  &  Son,  Feb.  5,  1913,  for 
coal  delivered  Jan.  4,  1913,  at  $12.70  per  ton,  or  $76.20;  contract 
price,  $9  delivered,  or  $54.     Excess 22.20 

9  tons  for  Coskata  Station:  Paid  Cash  Coal,  Wood  &  Ice  Co.,  Apr.  29, 
1913,  for  coal  delivered  Jan.  7,  1913,  at  $14  per  ton,  or  $126;  con- 
tract price,  $10.25  delivered,  or  $92.25.     Excess 33. 75 

2,480  pounds  for  Coskata  Station:  Paid  John  Killen  &  Son,  Feb.  10, 
1913,  for  coal  delivered  Jan.  7,  1913,  at  $11.45  per  ton,  or  $12.71; 
contract  price,  $10.25  delivered,  or  $11.35.     Excess 1.  36 

Total  excess 113. 81 
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"The  dillerence,  or  $113.81,  is  hereby  disallowed  under  decision 
of  the  Comptroller  of  the  Treasury,  dated  March  21,  1913  (64  MS. 
Comp.  Dec,  1402)." 

The  material  facts  of  the  case  presented  are  as  follows: 

By  circular  dated  August  5,  1912,  the  superintendent  of  the  sec- 
ond life-saving  district  invited  bids  for  the  furnishing  of  certain 
designated  quantities  of  coal  to  the  several  life-saving  stations  in 
said  districts,  the  coal  in  each  case  to  "  be  delivered  in  the  bins  at 
the  stations,  free  of  extra  expense  to  the  Government,  by  September 
1, 1912,  or  as  soon  thereafter  as  may  be  required." 

By  proposal  dated  August  6, 1912,  the  Cash  Coal,  Wood  &  Ice  Co. 
offered  to  furnish  the  Coskata,  Surfside,  Maddequet,  and  Muskeget 
stations,  respectively,  with  14, 12, 10,  and  16  tons  of  white-ash  anthra- 
cite, stove-size  coal,  at  $10.25,  $9,  $9.25,  and  $10.25  per  ton,  respec- 
tively, delivered  in  accord  with  the  specification  requirements,  and 
this  proposal  was  duly  accepted  under  date  of  August  14,  1912. 

The  coal  thus  contracted  for  was  not  delivered  "  by  September  1, 
1912,"  or,  it  appears,  "  as  soon  thereafter  "  as  was  required,  and  up 
to  December  1,  1912,  the  contractor  had  not  delivered  the  coal  urg- 
ently needed  by  the  different  stations  for  winter  supply.  The  con- 
tractor claims  to  have  offered  to  deliver  "  nut-size  "  coal,  but  as  that 
was  not  the  kind  of  coal  wanted  or  contracted  for,  the  several  keepers 
declined  to  accept  such  coal. 

On  December  26,  1912,  the  superintendent  having  been  authorized 
to  make  an  "open-market"  purchase  of  coal  to  meet  immediate 
needs,  found  that  the  regular  contractor  had  stove-size  coal  on  hand, 
but  was  unable  or  unwilling  immediately  to  deliver  the  same  under 
his  contract,  and  thereupon  he  bought,  by  "  open-market  purchase," 
10  tons  for  the  Muskeget  station,  at  $10  per  ton,  delivery  at  Nan- 
tucket (home  of  contractor),  and  hired  one  Manuel  Sylvia  to  deliver 
the  same  to  Muskeget  station  at  an  additional  cost  of  $4  per  ton, 
thus  making  this  coal  cost  $14  per  ton,  whereas  the  same  should  have 
cost  but  $10.25  per  ton,  delivered,  under  the  contract  in  force  and 
unperformed  at  the  time. 

At  the  same  time  9  tons  were  bought  from  the  same  contractor 
for  delivery  to  the  Coskata  station,  at  $14  per  ton,  delivered.  This 
coal,  too,  could  have  been  required  to  be  delivered  at  $10.25  per 
ton,  or  for  $3.75  less  than  was  paid. 

Other  purchases,  from  another  dealer,  to  supply  immediate  needs, 
were  made  later,  as  indicated  in  the  auditor's  statement,  suprd,  in 
each  case,  a  higher  price  being  paid  than  called  for  by  the  contract 
for  like  delivery. 

Then,  from  the  contract  price  of  other  coal  delivered  in  part 
before  but  mostly  after  the  purchases  noted  were  made,  the  auditor 
deducted  and  disallowed  the  excess  cost  of  all  coal  bought,  because 


Digitized  by 


Google 


DECISIONS  OF  THE  COMPTBOLLEB.  593 

of  the  failure  of  the  contractor  to  deliver  coal  as  and  when  agreed, 
as  the  damages  occasioned  the  Government  by  the  contractor's  failure 
to  deliver. 

Quite  evidently,  the  only  occasion  or  necessity  for  the  "oi)en- 
market "  purchase  of  19  tons  of  coal,  at  increased  prices,  from  the 
regular  contractor  on  December  26,  1912,  was  due  to  the  fact  that 
said  contractor  did  not  then  want  to  comply  with  his  contract.  If 
said  contractor,  for  an  increased  price^  was  able  to  furnish  coal  of 
the  contract  kind,  he  was  able  to  furnish  it  under  the  contract  as 
readily  as  under  an  "open-market  purchase."  The  contractor 
claims  to  have  been  "ready  to  deliver"  at  the  time  this  coal  was 
urgently  needed,  but  the  fact  remains  that,  though  long  overdue, 
no  attempt  was  made  to  do  so,  leaving  it  to  the  Government  to  get 
its  coal,  then  urgently  needed,  delivered  as  best  it  could.  Any  in- 
creased costs  or  charges  fairly  incurred  by  reason  of  the  failure  of 
the  contractor  to  deliver  the  coal  agreed  in  the  manner  and  time 
stipulated  constitute  the  damages  occasioned  the  Government  by  the 
contractor's  failure  to  deliver  the  coal  himself  as  and  when  agreed, 
and  for  the  same  the  contractor  is  liable. 

No  claim  or  pretense  is  made  that  the  purchases  that  were  made  by 
reason  of  the  contractor's  default  were  of  any  different  grade  of 
coal  from  that  covered  by  the  contract,  or  that  due  regard  was  not 
had  throughout  for  the  interests  of  the  delinquent,  and  from  the 
facts  appearing  it  seems  clear  that  the  United  States  has  actually 
expended  $113.81  over  and  above  what  it  would  have  expended  on 
like  account  had  this  contractor  kept  its  agreement.  In  other  words, 
it  was  actually  and  unavoidably  damaged  to  the  extent  of  $113.81  by 
the  delinquency  of  said  contractor,  and  this  sum  was  properly  with- 
held from  money  otherwise  due  the  contractor. 


BESTSZCTIOR  OR  PAYMENT  OP  JTTDOICEHTS. 

A  judgment  can  not  be  paid  until  the  right  of  appeal  shall  have  expired,  and  a 
waiver  by  the  parties  of  the  right  of  appeal  can  not  authorize  the  payment 
because  of  the  express  condition  upon  the  appropriation. 

Decision  by  Comptroller  Downey,  Pehmary  28,  1914: 

The  Auditor  for  the  War  Department  has  submitted  for  approval, 
disapproval,  or  modification  a  decision  made  by  him  February  21, 
1914,  relative  to  the  prohibition  in  an  appropriation  for  the  payment 
of  certain  judgments,  that  none  of  such  judgments  shall  be  paid  "  until 
the  right  of  appeal  shall  have  expired." 

The  auditor's  decision  is  as  follows: 

"  There  has  been  presented  to  this  office  a  claim  for  the  payment 
of  a  judgment  rendered  by  the  Court  of  Claims  under  date  oi  Decem- 
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ber  2,  1912,  in  favor  of  Joseph  Vernon  Gearing,  in  the  amount  of 
$2,639. 

"  In  connection  with  this  claim,  the  question  is  raised  as  to  the  right 
of  this  office  to  issue  a  certificate  in  payment  of  said  judgment  at 
this  time.  The  amoimt  of  this  judgment  was  reported  by  the  Secre- 
tary of  the  Treasury  to  Congress  in  House  Document  No.  1878 
(62d  Cong.,  3d  sess.),  and  an  appropriation  made  to  pay  the  same 
in  the  deficiency  act  of  March  4, 1913  (37  Stat.,  933).  This  deficiency 
act  also  provides  (p.  934)  as  follows: 

" '  None  of  the  judgments  contained  in  this  act  shall  be  paid  until 
the  right  of  appeal  shall  have  expired.' 

"The  papers  on  file  show  that  while  the  judgment  of  the  Court 
of  Claims  was  rendered  in  this  case  on  December  2,  1912,  during 
that  term  of  the  court  a  motion  was  made  by  the  claimant  for  '  addi- 
tional finding  and  for  modification  of  findings  of  fact  made;  also  for 
a  new  trial  or  additional  allowance.' 

"  This  motion  for  a  new  trial  was  finally  decided  by  the  Court  of 
Claims  on  February  9,  1914,  the  motion  of  the  claimant  being  over- 
ruled. 

"  The  Court  of  Claims,  in  the  case  of  WUliam  C.  Murdoch  v.  The 
District  of  Colurribia  (23  C.  Cls.,  41),  decided  that  a  motion  for  a 
new  trial  suspended  finality  of  a  judgment,  and  consequently  the 
right  of  appeal  during  the  pendency  of  such  motion. 

"  Paragraph  1  of  the  syllabus  of  that  decision  reads  as  follows : 

"  *  A  motion  for  a  new  trial  suspends  the  finality  of  a  judgment, 
leaving  it  in  the  control  of  the  court,  and  suspends  the  running  or 
the  time  within  which  to  file  an  appeal.' 

"The  Solicitor  of  the  Treasury,  in  an  opinion  addressed  to  the 
Secretary  of  the  Treasury  under  date  of  June  2,  1913,  having  under 
consideration  a  similar  case  to  that  now  presented  to  this  office,  held 
that  the  right  of  appeal  existed  for  three  months  after  the  final 
determination  by  the  Court  of  Claims  of  the  claimant's  motion  for 
a  new  trial,  and  that  the  judgment  of  the  Court  of  Claims  could  not 
be  paid  by  the  Secretary  of  the  Treasury  during  the  period  in 
which  the  right  of  appeal  existed. 

"  In  the  case  now  presented  to  this  office,  it  appears  that  the  De- 
partment of  Justice  have  indicated  that  they  have  no  intention  of 
appealing  this  case  to  the  Supreme  Court,  and  the  claimant  is  willing 
to  waive  any  right  of  appeal  which  he  may  have.  Therefore^  the 
question  which  is  raised  is  whether  the  act  above  quoted,  limiting 
tne  time  within  which  the  payment  may  be  made,  is  mandatory 
or  only  directory.  The  form  in  which  the  statement  is  made,  that 
none  of  the  judgments  contained  in  this  act  shall  be  paid  until  the 
right  of  appeal  shall  have  expired,  appears  to  be  mandatory;  and 
hence  the  accounting  officers  would  not  be  authorized  to  accept  a 
waiver  of  the  claimant  or  a  statement  from  the  Department  of 
Justice  as  to  what  their  present  intention  with  regard  to  an  appeal 
may  be. 

'^The  Attorney  General  would  have  the  right  at  any  time  within 
three  months  from  the  date  of  final  determination  in  this  case  to 
appeal  to  the  Supreme  Court,  if  such  action  should  be  considered 
necessary  by  him. 
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"In  view  of  the  foregoing,  I  am  of  the  opinion,  and  so  decide, 
that  the  limitation  found  in  the  deficiency  act  of  March  4.  1913 
(87  Stat,  934),  prohibits  the  payment  of  judgments  of  this  kind  until 
three  months  after  the  date  of  final  determination  of  the  motion  for 
a  new  trial  by  the  Court  of  Claims." 

The  court  rendered  its  judgment  in  favor  of  claimant  for  $2,639 
on  December  2,  1912.  On  December  13,  1912,  his  attorney  notified 
the  Secretary  of  the  Treasury  they  had  "waived  the  right  to  file 
motion  for  a  new  trial  or  appeal";  and  on  the  same  date  the  Attor- 
ney General  also  notified  the  Secretary  "  that  there  will  be  no  appeal 
taken  in  this  case,  and  the  judgment  may  be  certified  for  appro- 
priation." 

The  appropriation  for  the  judgment  was  made  March  4,  1913, 
with  the  restriction  on  payment  that  the  right  of  appeal  should  have 
expired. 

Section  243  of  the  act  of  March  3,  1911  (36  Stat,  1157),  and  sec- 
tion 708  of  the  Revised  Statutes  provide  that  appeals  from  the 
Court  of  Claims  shall  be  taken  within  90  days  after  the  judgment 
is  rendered. 

As  to  the  judgment  of  December  2, 1912,  the  90  days  ended  March 
3,  1913,  and  when  the  appropriation  was  made,  March  4,  the  right 
of  appeal  had  expired.  Under  the  rules  of  the  court,  however,  a 
motion  for  a  new  trial  may  be  made  at  the  term  in  which  the  judg- 
ment was  rendered,  and  the  claimant  did  so  in  this  case  April  5, 
1913.  The  ejffect  was  to  suspend  the  finality  of  the  judgment  of 
December  2,  1912,  and  continue  the  case  within  the  jurisdiction  of 
the  court.  If  the  motion  is  allowed,  it  vacates  the  judgment,  and  if 
the  motion  is  overruled  it  restores  the  judgment  as  the  final  order  of 
the  court.  {McKay^a  case^  30  C.  Cls.,  1,  citing  Mwrdock^s  case^  23 
Id.,  43.) 

It  is  apparent  that  no  payment  could  have  been  made  under  the 
appropriation  while  the  motion  for  a  new  trial  was  undisposed  of, 
and  thereafter,  when  the  motion  was  overruled  February  9,  1914, 
it  was  no  longer  a  question  of  appeal  from  the  judgment  of  Decem- 
ber 2,  1912.  The  prior  judgment  and  the  overruling  of  the  motion 
were  merged  with  respect  to  an  appeal  so  as  to  preclude  payment 
until  the  right  of  appeal  shall  have  expired  within  90  days  after 
February  9,  1914. 

So,  too,  it  being  an  express  condition  upon  the  appropriation  that 
the  payment  shall  not  be  made  until  the  right  of  uppeal  shall  have 
expired,  a  waiver  by  the  parties  of  the  right  of  appeal  can  not  au- 
thorize the  payment. 


Digitized 


by  Google 


596  DECISIONS  OF  THE  GOMPTBOLLEB. 

OOICPEHBATIOH  AHB  lOLEAOB  OV  00H8ULA&  07VIOE&S  VPOH  BEDTO 
BBUBYED  FBOX  DX7TT. 

A  consular  officer,  upon  the  tennination  of  the  period  of  his  official  service, 
is  not  entitled  to  compensation  or  mileage  while  making  the  direct  transit 
between  the  place  of  his  post  of  duty  and  his  place  of  residence  unless 
the  trayel  is  made  within  a  reasonable  time  after  such  officer  is  relieved 
from  duty. 

Comptroller  Downey  to  the  Secretary  of  State,  Xarch  4,  1914: 
I  have  your  letter  of  February  25, 1914,  as  follows : 

"  The  department  has  received  a  communication  from  Mr.  Samuel 
Smith,  former  American  consul  at  Moscow,  Russia,  inquiring 
whether,  if  he  should  nov7  return  to  the  United  States,  he  v^ould  be 
entitled  to  the  allowance  of  mileage  at  the  rate  of  5  cents  a  mile  and 
his  salary  in  transit. 

"  Mr.  Smith  served  as  consul  at  Moscow  from  July  15,  1901,  until 
August  11,  1908.  The  consular  office  at  Moscow  was  raised  to  a  con- 
sulate general  by  the  act  of  Congress  approved  May  11,  1908,  and 
it  was  not  found  practicable  by  the  department  to  appoint  Mr. 
Smith  consul  general.  His  services,  accordingly,  terminated  on  the 
date  mentioned,  when  Mr.  Hunter  Sharp,  the  newly  appointed  consul 
general,  took  charge.  It  would  not  appear  from  Mr.  Smith's  com- 
munication that  he  has  ever  come  to  the  United  States  since  his 
services  terminated* 

"  It  appears  to  this  department  that  it  would  hardly  be  in  harmony 
with  the  spirit  of  the  law  to  pay  Mr.  Smith  salary  and  mileage 
after  the  lapse  of  so  great  a  period  of  time  since  his  retirement  from 
the  Consular  Service.  It  is  requested,  therefore,  that  you  will  decide 
whether  Mr.  Smith,  if  he  should  now  return  to  the  United  States, 
would  be  entitled  to  receive  the  allowance  for  mileage  and  also 
whether  he  would  be  entitled  to  salary  in  transit." 

Under  section  1740,  Bevised  Statutes,  a  consular  officer  may  re- 
ceive compensation  after  the  termination  of  the  period  of  his 
official  service,  while  he  is  making  the  direct  transit  between  the 
place  of  his  post  of  duty  and  his  place  of  residence.  But  in  order 
to  become  entitled  to  such  compensation  the  travel  must  be  made 
within  a  reasonable  time  after  such  officer  is  relieved  from  duty. 
(Par.  663,  Consular  Regulations,  1896.)  These  regulations  have  the 
force  of  law.  (Sec.  1752,  Rev.  Stat)  From  your  submission  it 
appears  that  a  period  of  over  five  years  has  elapsed  since  Mr.  Smith 
was  relieved  from  duty  as  consul  at  Moscow,  and  therefore  if  the 
travel  is  now  made  it  can  not  be  considered  as  being  within  a  reason- 
able time  after  he  was  relieved  from  such  duty  so  as  to  entitle  him  to 
salary  while  in  transit.  Your  first  question  is  accordingly  answered 
in  the  negative.    (Bowler  1st  Comp.  Dec,  164.) 

This  argument  applies  with  equal  force  to  allowance  of  mileage 
while  in  transit.    The  appropriation  "  Transportation  of  diplomatic 
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and  consular  officers,  1914,"  act  of  February  28, 1913  (87  Stat,  690), 
is  available  for  mileage  of  a  consular  officer  in  traveling  to  his  home 
after  being  relieved  from  duty  at  his  post,  provided  the  travel  is 
made  within  a  reasonable  time  after  he  is  relieved  from  duty.  If 
the  travel  is  made  at  this  time  no  mileage  is  allowable,  owing  to  the 
lapse  of  time  since  Mr.  Smith  was  relieved  from  duty  as  consul  at 
Moscow. 


KSCLAXATIOV  TUHD. 

Moneys  erroneously  paid  to  a  receiver  of  pnbUc  moneys  by  a  wonld-be  pur- 
cbaser  of  pubUc  lands  and  which  are  required  by  law  to  be  refunded  are 
not  moneys  received  from  the  sale  or  disposal  of  public  lands  within  the 
meaning  of  the  act  of  June  17, 1902  (32  Stat,  388),  creating  the  reclamation 
fund. 

Practice  adopted  by  Auditor  for  Interior  Department  in  making  transfers  to 
reclamation  fund  approved. 

OomptroUer  Downey  to  the  Secretary  of  the  Interior,  March  6,  1914: 

Your  letter  of  the  20th  ultimo,  addressed  to  the  Secretary  of  the 
Treasury,  requesting  a  reconsideration  of  my  decision  of  December 
23,  1913  (20  Comp.  Dec,  415),  was  handed  to  me  on  the  3d  instant 
for  such  action  as  might  be  deemed  proper. 

After  carefully  considering  the  arguments  set  forth  in  your  letter 
I  am  still  of  opinion  that  the  conclusion  announced  in  said  decision 
of  December  23,  1913,  is  a  correct  interpretation  of  the  law  in  the 
matter. 

A  large  portion  of  your  letter  is  devoted  to  an  able  argument  of 
the  proposition  that  the  words  "  sale  "  and  "  disposal,"  as  used  in 
the  act  of  June  17,  1902  (32  Stat.,  888),  do  not  mean  one  and  the 
same  thing.  The  meaning  of  this  clause  was  considered  in  my 
decision  addressed  to  you  on  February  25, 1914. 

To  my  mind  this  point  is  wholly  immaterial.  Moneys  erroneously 
paid  to  a  receiver  of  public  moneys  by  a  would-be  purchaser  of  lands, 
and  which  are  required  by  law  to  be  refunded  to  said  would-be  pur- 
chaser, are  not  moneys  received  either  from  the  sale  or  from  the 
disposal  of  public  lands  within  the  meaning  of  the  act  of  June  17, 
1902,  supruy  creating  the  "  reclamation  fund."  Such  erroneously  paid 
moneys  are  required  to  be  covered  into  the  general  fund  of  the  Treas- 
ury, and  Congress  has  provided  for  their  repayment  from  said  fund. 
(Sees.  2362  and  3689,  Eev.  Stats.) 

These  repayments  are  not  to  be  made  from  the  reclamation  fund  as 
your  letter  would  imply,  but  from  the  permanent  appropriation  made 
therefor.    Neither  is  the  amount  of  such  repayments  to  be  dediccted 
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from  "  moneys  received  from  the  sale  and  disposal  of  public  lands," 
but  is  to  be  excluded  therefrom  because  moneys  thus  erroneously  paid 
form  no  part  of  the  fund  reserved,  set  aside,  and  appropriated  as  a 
special  fund  to  be  known  as  the  "  reclamation  fund,"  under  the  pro- 
visions of  the  act  of  June  17, 1902,  supra. 

Moneys  paid  to  receivers  by  prospective  purchasers  in  reclamation 
States,  as  well  as  other  States,  and  including  the  amounts  which  are 
to  be  repaid  to  said  purchasers  and  also  the  amounts  which  are  to 
be  transferred  to  the  reclamation  fund  are  all  covered  into  the 
general  fund  of  the  Treasury.  Being  so  covered  in  they  can  be  taken 
out  only  in  accordance  with  appropriations  made  by  Congress — 
hence  the  necessity  for  the  appropriation  made  by  section  3689, 
Revised  Statutes.  But  for  this  appropriation  no  repayments  could 
be  made  notwithstanding  the  fact  that  the  money  was  erroneously 
received  and  covered  in.  This  appropriation  was  made  not  for  the 
purpose  of  setting  aside  a  specific  fund  from  which  all  future  refunds 
were  to  be  made,  but,  since  the  moneys  <*Troneously  paid  were  covered 
into  the  general  fund,  it  merely  authorized  repayments  out  of  any 
moneys  in  said  fund. 

The  contention  that  merely  because  Congress  has  made  this  appro- 
priation for  refunds  the  moneys  actually  received  from  erroneous 
sales  should  go  to  the  reclamation  fund  is  untenable.  As  herein- 
before stated,  all  the  receipts  are  covered  into  the  general  fund,  and 
those  from  erroneous  sales  are  repaid  to  the  persons  from  whom 
received  under  one  appropriation  and  those  from  consummated  sales 
are  transferred  to  the  reclamation  fund  in  accordance  with  another 
appropriation.  * 

Strictly  speaking,  the  money  received  as  the  purchase  price  of  a 
particular  tract  of  land  should  not  be  transferred  from  the  general 
fund  to  the  reclamation  fund  until  the  sale  is  actually  consummated, 
but  I  am  not  disposed  to  disturb  the  practice  which  I  understand  has 
been  adopted  by  the  Auditor  for  the  Interior  Department  and  the 
Commissioner  of  the  General  Land  Office  since  the  decision  of 
December  23,  1913,  was  rendered,  whereby  there  is  reported  for 
transfer  in  each  periodical  settlement  the  aggregate  amount  of  all 
receipts  from  tentative  sales  in  reclamation  States  during  the  period 
covered  by  such  settlement  less  the  aggregate  of  all  repayments  dur- 
ing said  period  on  account  of  erroneous  sales  in  said  States.  This 
practice  will  avoid  the  withholding  from  the  reclamation  fund  of  all 
receipts  pending  the  delay  incident  to  the  final  consummation  of  the 
sales  and  will,  I  think,  sufficiently  guard  against  the  use  of  any  more 
money  by  the  Reclamation  Service  than  is  appropriated  therefor. 

I  see  no  reason  for  overruling  or  modifying  the  decision  in  ques- 
tion. 
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SIX  XOHTHS'  PAY   O&ATiriTY   TO   A  DESIOHATEB   BZHEFICIABY   OP  AH 
OPFICEBr  OP  THE  AEICT. 

An  informal  designation  of  a  beneficiary  to  receive  the  six  months*  pay  gra- 
tuity provided  by  the  act  of  May  11,  1908  (35  Stat,  108),  as  amended  by 
the  act  of  March  3,  1909  (35  Stat,  735),  has  the  effect  of  revoking  a  pre- 
vious formal  designation,  provided  the  evidence  shows  with  clearness  and 
certainty  that  the  deceased  officer  or  enlisted  man,  in  his  last  illness,  in- 
tended to  and  did  make  a  new  designation,  and  that  he  did,  as  far  as  it 
was  possible  for  him  to  do  so,  comply  with  the  regulations  established  by 
the  Secretary  of  War  relating  to  designations  of  beneficiaries,  and  pay- 
ment of  said  pay  to  the  last  beneficiary  so  designated  is  authorized. 

Comptroller  Downey  to  the  Secretary  of  War,  March  6,  1914: 

By  your  authority  the  Chief  of  Staff  of  the  Army  requested,  the 
5th  instant,  my  decision  whether  the  six  months'  gratuity  pay  under 
the  act  of  May  11,  1908,  as  amended,  in  the  case  of  Robert  D.  Good- 
win, first  lieutenant,  Fourth  United  States  Infantry,  who  died  in 
camp  at  Galveston,  Tex.,  February  5,  1914,  of  disease  not  the  result 
of  his  own  misconduct,  should  be  paid  to  Mrs.  Robert  Dwight  Good- 
win, widow,  or  to  Mrs.  W.  A.  Cullop,  mother,  upon  the  facts  and 
evidence  hereinafter  set  forth. 

The  military  records  show  that  Lieut.  Goodwin  accepted  a  commis- 
sion in  the  Army  as  second  lieutenant  October  8, 1901 ;  was  promoted 
first  lieutenant  March  2&,  1907,  and  he  died  in  the  service  February 
5,  1914, 

It  is  shown  in  evidence  that  he  left  surviving  him  a  widow,  Mrs. 
Mary  Tillson  Goodwin,  supposed  to  be  living  at  San  Francisco,  Cal. 
It  is  also  shown  in  evidence  that  at  the  time  of  his  death^  Lieut,  and 
Mrs.  Goodwin  were  living  apart  and  that  she  had  instituted  divorce 
proceedings  in  the  superior  court  of  the  State  of  California  in  and 
for  the  city  and  county  of  San  Francisco,  which  were  still  pending 
when  he  died. 

On  October  3,  1908,  Lieut.  Goodwin  executed,  in  the  presence  of 
Maj.  John  C^  Tillson,  Fourth  Infantry,  commanding  third  bat- 
talion, a  designation  card  in  which  he  designated  Mrs.  Robert 
Dwight  Goodwin,  his  wife,  as  the  person  to  whom  should  be  paid 
the  six  months'  gratuity  pay  authorized  by  the  act  of  Congress  ap- 
proved May  11,  1908,  in  the  event  of  his  death.  This  designation 
continued  until  the  officer's  last  illness,  just  a  little  while  before  his 
death,  when  a  new  informal  designation  was  made,  as  shown  by  the 
jiffidavits  executed  on  the  11th  instant  of  Maj.  Charles  G.  French, 
Fourth  Infantry;  Capt.  W.  S.  Shields,  Medical  Corps,  United 
States  Army;  and  First  Lieut.  W.  E.  Selbie,  Fourth  Infantry. 

Maj.  French  says: 

"That  on  Tuesday,  the  3d  day  of  February,  1914,  he  was  sum- 
moned to  the  post  hospital  by  W.  S.  Shields,  captain.  Medical  Corps, 
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United  States  Army,  for  the  purpose  of  witnessing  a  paper  for  Lieut. 
Robert  D.  Goodwin,  Fourth  Iniantry. 

*'  That  on  arrival  at  hospital  he  saw  the  paper  duly  made  out  for 
the  signature  of  Lieut  Goodwin.  That  the  said  paper  was  in  form 
and  in  fact  a  designation  of  Mrs.  W.  A.  Cullop,  the  mother  of  Lieut. 
Goodwin,  as  the  beneficiary  of  six  months'  pay  under  paragraph 
1385,  Army  Regulations  1913,  to  be  paid  in  the  event  of  the  death 
of  the  said  Lieut.  Goodwin. 

"  That  the  said  Lieut.  Goodwin  was  unable  at  the  time  to  sign  tiie 

Sai)er  on  account  of  excessive  tremors  of  his  hand,  but  expressed  his 
esire  to  sign  the  paper  later  when  such  tremors  should  cease.  That 
he,  Lieut.  Goodwin,  was  subsequently  unable  to  sign  up  to  the  time  of 
his  death.  That  Lieut.  Goodwin  was  at  the  time  the  paper  was  imder 
consideration  perfectly  clear  in  mind  and  repeatedly  and  emphati- 
cally signified  nis  desire  that  he  should  sign  tne  paper,  and  that  his 
motner  should  be  the  beneficiary  of  his  pay,  as  stated. 

"That  Lieut.  Goodwin  during  his  last  illness  frequently  and 
emphatically  expressed  the  wish  mat  everything  he  possessed  should 
be  turned  over  to  his  mother,  Mrs.  W.  A.  OiUop, 

^"  Further  deponent  sayetn  not." 

Lieut.  Shields  says : 

"That  he  attended  the  late  First  Lieut.  Robert  D|.  Goodwin, 
Fourth  Lifantry,  in  his  final  illness;  that  on  Tuesday,  Februarv  3, 
1914,  Lieut.  Goodwin,  then  a  patient  in  the  post  hospital,  Fort 
Crockett,  did  ask  the  undersigned  regarding  the  probability  of  his 
recovering  from  the  illness,  stating  that  if  liable  to  die  he  desired 
to  make  a  change  in  his  beneficiary.  On  being  told  that  his  condi- 
tion was  extremely  critical  he  asked  to  see  First  Lieut.  William  E. 
Selbie,  Fourth  Infantry;  that  Lieut  Selbie  visited  Lieut.  Goodwin 
at  the  post  hospital  and  at  his  request  made  out  a  new  beneficiary 
card,  making  Mrs.  W.  A.  Cullop,  mother  of  Lieut.  Goodwin,  his 
beneficiary;  that  Lieut.  Selbie,  in  company  with  Ma j.  Charles  G. 
French,  Fourth  Infantry,  and  the  undersigned,  did  take  the  bene- 
ficiary card  to  Lieut,  Goodwin  at  the  post  hospital,  and  that  Lieut. 
Goodwin  appeared  to  be  extremely  anxious  to  sign  said  beneficiary 
card,  assigning  his  six  months'  pay  to  Mrs.  W.  A.  Cullop,  and  that 
his  mentality  was  perfectly  clear;  he  was  unable  to  do  so  on  account 
of  the  excessive  tremor  oi  his  hands;  that  the  signing  of  the  card 
was  delayed  in  the  hopes  that  the  tremor  would  stop,  but  that  it 
grew  progressively  worse,  thus  preventing  the  beneficiary  card  from 
being  signed;  that  Lieut.  Goodwin  repeatedly  expressed  his  desire 
to  do  so.    Further  deponent  sayeth  not.^' 

Lieut.  Selbie  says: 

"Some  days  before  Lieut.  Goodwin's  last  illness  and  while  he 
was  in  i)erfect  health  I  had  an  intimate  conversation  with  him  in 
which,  among  other  things,  he  stated  that  he  wanted  to  change  his 
designation  of  beneficiary  in  the  War  Department  from  his  wife 
to  his  mother.  He  told  me  his  reasons  for  so  doing,  principal  among 
them  being  the  fact  that  his  wife  had  made  ugly,  unfounded  charges 
against  him  and  wi^s  then  taking  action  in  the  courts  against  him 
looking  for  a  divorce.    He  was  very  positive  in  his  assertions  and 
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wound  up  by  saying:  'Bill,  if  it's  the  last  thing  on  earth  I  do,  1 
want  to  arrange  things  so  that  none  of  that  Tillson  family  ever  get 
a  thing  of  mine ;  I  want  my  mother  to  get  everything  I  have.  If  I 
ever  get  laid  out  suddenly  and  have  not  attended  to  mis  yet,  I  want 
you  to  see  that  I  do  it.  Will  you  ? '  I  promised  him  I  would. 
When  I  learned  of  his  serious  condition  I  remembered  my  promise 
to  him,  and,  knowing  that  he  had  not  changed  his  beneficiary,  I 
procured  a  blank  form,  filled  it  out  in  favor  of  his  mother,  Mrs. 
W.  A.  Cullop,  and  after  telling  Capt.  Shields,  Medical  Corps,  his 
doctor,  the  circumstances,  and  obtaining  his  permission  to  visit 
Lieut.  Goodwin  on  this  urgent  business,  I  went  up  to  see  Lieut. 
Goodwin,  accompanied  by  Maj.  C.  G.  French,  Fourth  Lifantry,  who 
was  to  attest  Lieut.  Goodwin's  signature.  Capt,  Shields  also  ac- 
companied us  in  order  to  see  whether  the  patient  could  tend  to  this 
business* 

"  I  went  up  to  Lieut.  Goodwin's  bedside  and  after  a  little  pre- 
liminary conversation  I  told  him  that,  in  furtherance  of  my  promise 
to  him,  I  had  filled  out  the  blank  changing  his  beneficiary,  and  read 
it  to  him  and  asked  him  if  he  still  wanted  to  do  it.  He  said  *  Yes,' 
and  thanked  me  for  attending  to  it  Upon  trying  to  put  his  hand 
to  paper  he  found  it  impossible,  on  account  of  his  extreme  nervous 
state,  to  even  hold  his  hand  to  paper,  let  alone  make  a  mark  or  signa- 
ture. He  was  distressed,  but  said  that  he  would  be  steadier  later  on, 
as  soon  as  he  was  a  little  better,  and  he  wanted  to  write  his  whole 
name  out  in  full,  so  that  everybody  would  know  that  he  meant  it. 
He  tried  again  the  next  day,  but  was  in  just  as  bad  a  plight,  and  had 
to  give  up  the  attempt,  first  making  me  promise  that  I  would  see 
that  he  did  it  and  that  his  mother  would  get  all  his  things. 

"Lieut.  Goodwin  grew  steadily  worse  after  that  and  the  oppor- 
tunity for  carrying  out  his  intention  never  came.  This  intention 
as  outlined  above  and  mentioned  on  other  occasions  was:  That  his 
mother  should,  in  event  of  his  death,  receive  everything  he  had,  and 
that  she  would  be  his  beneficiary." 

The  destruction  of  the  unsigned  designation  card  is  shown  by  the 
affidavit  executed  February  27,  1914,  of  Sergt.  Charles  J.  Mielke, 
Hospital  Corps,  United  States  Army,  who  deposes  and  says: 

"  ♦  ♦  ♦  that  on  February  5^  1914,  he  saw  on  the  bedside  table 
of  First  Lieut.  Robert  D.  Goodwin,  Fourth  Infantry,  then  a  patient 
in  post  hospital,  Fort  Crockett,  Tex.,  a  beneficiary  designation  card 
made  out  lor  his  signature,  the  first  beneficiary  being  his  mother, 
Mrs.  W.  A.  Cullop.  After  the  death  of  Lieut.  Goodwin  this  un- 
signed card  was  aestroyed  with  other  papers,  in  my  presence,  by 
Pvt  (first  class)  Atkins,  Hospital  Corps,  United  States  Army." 

The  act  of  May  11, 1908  (35  Stat.,  108),  provides: 

"  That  hereafter^  immediately  upon  official  notification  of  the  death 
from  wounds  or  disease  contracted  in  line  of  duty  of  any  officer  or 
enlisted  man  on  the  active  list  of  the  Army,  the  Paymaster  General 
of  the  Army  shall  cause  to  be  paid  to  the  widow  of  such  officer  or 
enlisted  man,  or  to  any  other  person  previously  designated  by  him, 
an  amount  equal  to  six  months'  pay  at  the  rate  received  by  such 
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officer  or  enlisted  man  at  the  date  of  his  death.  *  *  *  The  Secre- 
tary of  War  shall  establish  regulations  requiring  each  officer  and 
enlisted  man  to  designate  the  proper  person  to  whom  this  amount 
shall  be  paid  in  case  of  his  death,  and  said  amount  shall  be  paid  to 
that  person  from  funds  appropriated  for  the  pay  of  the  Army." 

The  act  of  March  3, 1909  (35  Stat,  735) ,  amends  the  act  of  May  11, 
1908,  by  striking  out  the  words  "  contracted  in  line  of  duty  "  and 
inserting  in  lieu  thereof  the  words  "  not  the  result  of  his  own  mis- 
conduct" 

Paragraph  1385,  Army  Eegulations,  1913,  so  far  as  material,  reads: 

"  *  *  *  Each  officer  and  enlisted  man  in  service  on  the  active 
list  will  file  on  the  form  furnished  for  that  purpose  by  The  Adjutant 
General  of  the  Army  the  full  name  and  address  of  the  person  to 
whom  he  wishes  the  half  year's  salary  paid  in  the  event  of  death, 
and  he  may  also  file  on  the  said  form  the  full  name  and  address  or 
the  person  to  whom  he  wishes  the  half  year's  salary  paid  in  the  event 
of  the  death  of  the  first-named  beneficiary  prior  to  the  date  of  pay- 
ment of  the  gratuity.  The  signature  in  every  case  will  be  witnessed 
and  attested  as  required  by  the  printed  notes  on  the  form.  Should 
an  officer  or  enlisted  man  desire  to  change  a  beneficiary  previously 
designated  by  him  and  to  make  a  new  designation,  he  may  do  this 
by  filling  up  and  forwarding  to  The  Adjutant  General  of  the  Army 
another  blank  of  the  prescribed  form,  properly  signed,  witnessed,  and 
attested. 

"  *  *  *  Designations  duly  made  and  filed  will  continue  to  be 
valid  and  sufficient,  unless  revoked  as  herein  provided,  as  long  as  the 
officers  or  enlisted  men  making  the  designations  continue  upon  the 
active  list  of  the  Army." 

The  above  act  of  May  11, 1908,  provides  thatthe  Secretary  of  War 
shall  establish  regulations  requiring  each  officer  and  enlisted  man  of 
the  Army  to  designate  the  proper  person  to  whom  the  six  months' 
gratuity  pay  provided  for  by  said  act  shall  be  paid  in  case  of  his 
death.  The  act  itself  does  not  specify  Tiow  the  designation  should 
be  made ;  neither  does  it  appear  to  contemplate  the  establishment  of 
regulations  that  designations  shall  be  made  in  one  particular  way 
and  no  other,  but  only  that  regulations  shall  be  established  requiring 
designations  to  be  made. 

In  a  number  of  decisions  of  this  office  it  has  been  stated  and  held 
that  the  designation  of  a  beneficiary  under  the  above  act  of  May  11, 
1908,  as  amended,  is  a  declaration  of  a  man's  intention  which  he 
wishes  carried  into  effect  after  his  death;  that  it  is  in  the  nature  of  a 
will  and  testament,  and  the  same  rules  of  construction  apply;  and 
that  in  all  cases  of  designation  of  a  beneficiary  to  receive  the  six 
months'  gratuity  pay  the  intention  of  the  person  making  the  designa- 
tion should  be  carried  into  effect  if  it  can  be  ascertained  with  reason- 
able certainty. 
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It  has  also  been  stated  and  held  that  as  the  regulations  promulgated 
by  the  Secretary  of  War  are  made  in  the  interest  of  orderly  procedure 
and  to  insure  to  the  fullest  extent  possible  against  fraud  and  mistake, 
designations  should  ordinarily  be  made  in  accordance  with  them,  and 
no  departure  from  the  regulations  should  be  recognized  except  when 
it  is  clear  that  any  informal  designation  is  entirely  free  from  doubt 
or  fraud  or  mistake. 

In  the  case  before  me  the  evidence  is  of  a  trustworthy  character 
and  clear  and  persuasive  that  the  officer  intended  to  and  did  make, 
in  his  last  illness,  a  new  designation,  and  that  he  did,  as  far  as  it  was 
possible  for  him  to  do  so,  cwnply  with  the  regulations  established 
by  the  Secretary  of  War.  The  new  designation  card  was  prepared 
in  accordance  with  his  expressed  wish,  as  the  testimony  shows,  the 
witnessing  officer  was  there  present  for  the  purpose  of  witnessing  his 
signature,  and  nothing  remained  to  be  done  except  for  the  officer  to 
attach  his  signature  to  the  designation  card,  which  he  could  not  and 
did  not  do  because  of  actual  physical  inability  to  write  his  name  or 
hold  a  pen  to  the  paper.  The  designation  was  thus  informal  and 
not  made  in  strict  accordance  with  the  regulations  established  by 
the  Secretary  of  War;  but  what  was  done,  it  seems  to  me,  made  clear 
the  officer's  wishes  in  the  matter.  The  evidence  shows  with  clearness 
and  certainty  that  the  designation  card  was  duly  filled  out;  that  it 
was  read  over  to  the  deceased  officer  before  his  death;  that  he  as- 
sented to  the  designation  made  therein;  and  that  he  endeavored  to 
sign  his  name  to  the  card,  but  could  not  do  so  for  reasons  stated. 
Under  such  circumstances  and  in  view  of  the  fact  that  the  law  itself 
does  not  specifically  declare  how  a  designation  should  be  made,  and 
that  it  merely  commands  the  Secretary  of  War  to  establish  regula- 
tions requiring  designations  to  be  made,  I  am  of  opinion  that  what 
was  done  in  this  case  amoimted  to  a  new  designation  by  the  officer 
and  that  it  had  the  effect  of  revoking  flie  former  designation  of 
October  3,  1908.  I  am  further  of  opinion  that  payment  of  the  six 
months'  gratuity  pay  to  the  deceased  officer's  mother  as  his  duly 
designated  beneficiary  is  authorized.  (See  in  this  connection  15 
Comp,  Dec,  372;  65  MS.  Comp.  Dec.,  1521,  dated  June  21,  1913;  20 
Comp.  Dec.,  146.) 

It  is  not  improper  to  state  that  the  evidence  shows  a  sufficient  rea- 
son for  the  officer's  change  of  designation  of  beneficiary  from  his 
wife  to  his  mother. 
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8ALABY  07  DSFITTY  irAKBHAT«8  AND  SKPLOYBES  ZH.XSS  ORIOB  07  A 
XTHZTED  STATES  XAB8HAL. 

The  term  of  office  of  salaried  deputy  marshals  and  of  stenographers  In  the 
marshal's  office  expires  with  that  of  the  marshal  who  employed  them,  and 
they  are  not  thereafter  entitled  to  salary  unless  and  until  reappointed  or 
t  continued  under  th^r  former  employment  by  the  new  marshal. 

They  are  not  entitled  to  salary  for  an  interval  between  the  end  of  one  marshal's 
term  and  the  beginning  of  the  next  succeeding  term. 

Comptroller  Downey  to  the  Attorney  General,  March  7,  1914: 

I  have  received,  through  Assistant  Attorney  General  Graham,  your 
letter  of  the  28th  ultimo,  as  follows: 

"Attention  is  respectfully  invited  to  the  following  in  connection 
with  services  rendered  by  office  deputy  marshals  in  the  northern  dis- 
trict of  California  after  the  removal  of  O.  T.  Elliott,  former  marshal 
for  that  district: 

"  Mr.  Elliott  was  removed  as  marshal  at  the  close  of  business  <mi 
the  12th  (ultimo) ,  and,  under  the  law,  the  terms  of  his  duties  expired  at 
the  close  of  business  on  that  date.  It  appears,  however,  that  on 
January  12,-  before  Marshal  Elliott  received  his  notice  of  removal, 
J.  M.  Freeman,  who  was  employed  as  office  deputy  with  compensation 
at  the  rate  of  $1,000  per  annmn,  left  San  Francisco  en  route  to  the 
district  ol  Nebraska  for  the  purpose  of  executing  an  order  of  re- 
moval in  the  case  of  United  States  v.  O.  W.  Hester^  and  states  in 
an  affidavit,  a  copy  of  which  is  herewith  inclosed,  that  he  was  engaged 
in  executing  said  order  from  January  12  up  to  and  including  Janu- 
ary 24,  1914,  continuously ;  that  the  25th  of  January  was  a  holiday, 
namely,  Sunday,  and  that  on  the  morning  of  January  26  he  appeared 
at  the  office  of  the  marshal  at  San  Francisco  and  took  the  oath  of 
office  as  deputy  marshal  under  Mr.  James  B.  Holohan,  Mr.  Elliott^s 
successor.  It  further  appears  in  the  affidavit  that  after  Deputy 
Freeman  had  delivered  the  person  named  in  the  order  of  removal 
into  the  custody  of  the  United  States  marshal  at  Omaha  and  before 
his  return  to  San  Francisco,  that  he  was  on  annual  leave  on  January 
16. 17.  and  23,  by  permission  of  Marshal  Elliott. 

"  While  section  T90,  Revised  Statutes,  United  States,  makes  pro- 
vision for  the  service  of  process  in  the  hands  of  the  United  States 
marshal  or  his  deputy  in  instances  where  the  marshal  is  removed,  and 
in  view  of  the  fact  that  Mr.  Freeman  took  leave  of  absence  on  Janu- 
ary 16, 17,  and  23,  the  question  arises  as  to  whether  he  can  properly 
be  paid  for  services  rendered  during  the  period  from  January  13  to  25, 
1914,  inclusive,  the  marshal  who  granted  leave  having  been  out  of 
office  at  the  time  same  was  taken.  Your  decision  is  therefore  re- 
quested in  the  premises. 

''  Marshal  Holohan  has  also  presented  to  the  department  the  ques- 
tion as  to  whether  payment  can  be  made  to  the  various  office  deputies, 
who  served  under  Marshal  Elliott  but  were  retained  by  Marshal 
Holohan,  for  services  rendered  on  January  13  and  14,  the  intervening 
period  when  there  was  no  marshal  for  the  northern  district  of  Cah- 
f omia.    A  copy  of  his  letter  dated  February  4  is  also  transmitted  for 
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vour  information.  The  marshal  sets  forth  that  no  compensation  has 
been  allowed  the  deputies  specified  in  his  letter  for  the  above  dates 
and  states  that  they  were  in  constant  attendance  during  those  two 
days  and  rendered  service  for  the  United  States. 

"  In  a  letter  dated  Februray  17  Marshal  Holohan  further  states 
that  in  so  far  as  January  13  is  concerned  he  has  no  personal  knowl- 
edge concerning  the  matter,  inasmuch  as  he  was  not  in  San  Francisco, 
but  was  in  Watsonville,  and  did  not  receive  notice  of  his  appointment 
until  late  that  afternoon.  On  the  morning  of  January  14  Mr.  Holo- 
han appeared  at  the  office  and  found  the  entire  force  of  his  predeces- 
sor in  office  on  hand  and  in  readiness  to  do  such  work  as  would  be  as- 
signed them ;  this  also  including  the  stenographer,  Miss  Rehm.  The 
marshal  re<}uested  them  to  remain  temporarily,  or  at  least  until  he 
could  receive  authority  from  the  department  reappointing  them 
temporarily,  which  matter  he  took  up  with  the  department  after  tak- 
ing the  oath  of  office.  There  is  inclosed  a  copy  of  a  letter  from  former 
Marshal  Elliott,  touching  upon  the  matter  in  so  far  as  the  13th  of 
January  is  concerned. 

"  In  view  of  the  facts  presented,  will  you  please  advise  if  the  pay- 
ment of  compensation  can  be  made  to  the  deputies  specified  in  the 
marshal's  letter  of  the  4th  instant  for  services  on  January  13  and  14, 
respectively?" 

It  has  been  held  by  this  office  that  the  term  of  an  office  deputy 
marshal  ends  with  that  of  the  marshal  who  employed  him,  and  that 
he  is  not  thereafter  entitled  to  salary  unless  reappointed  or  continued 
under  his  former  employment  by  the  new  marshal.  (17  Comp.  Dec. 
362  and  citations  therein.) 

Upon  taking  charge  of  the  office  on  January  14,  Marshal  Holohan 
continued  the  force  in  the  office  in  their  former  employment  until 
such  time  as  he  might  receive  authority  to  reappoint  them.  Because 
of  his  absence  Deputy  Freeman  was  not  expressly  continued  in  his  em- 
ployment, but  the  marshal  states  that  but  for  his  absence  he  would 
have  been  expressly  reemployed,  as  were  the  other  members  of  the 
former  marshal's  force.  By  permitting  him  to  continue  in  the  per- 
formance of  the  official  duty  upon  which  he  was  engaged  the  new 
marshal  continued  him  in  his  former  employment,  and  his  status  as 
to  compensation  is  not  different  from  that  of  the  deputies  who  were 
in  the  office  at  San  Francisco.  Apparently  Marshal  Holohan  has 
ratified  the  action  of  his  predecessor  in  granting  leave  of  absence  to 
this  deputy  for  the  days  mentioned.  If  so,  the  matter  stands  the  same 
as  if  the  leave  had  been  granted  by  him  in  the  first  instance. 

It  has  also  been  held  by  this  office  that  deputy  marshals  are  not 
entitled  to  salary  for  the  interval  between  the  close  of  one  marshaPs 
term  and  the  commencement  of  another  term.  (Decisions  to  disburs- 
ing clerk.  Department  of  Justice,  Apr.  25  and  May  1,  1911 ;  57  MS. 
Comp.  Dec.,  444,  579.) 
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No  salaries  for  January  13, 1914,  should  be  paid  to  any  of  the  force 
of  this  office.  They  are  entitled  to  salary  from  and  including  Janu- 
ary 14, 1914,  if  payment  thereof  is  otherwise  lawful. 


PAY  mrOEB   EZECTmVE   OBDE&   OP   HOVEKBEB  27,   1906,   TO   ENLISTED 
MAN  OF  NAVY  NATITBALIZED  APTEB  BETIBEMENT. 

An  enlisted  man  of  the  Navy  retired  subsequent  to  tlie  act  of  March  2,  1907  (34 
Stat,  1217),  and  thereafter  naturalized,  is  not  entitled  to  be  credited  with 
three-fourths  of  the  pay  authorized  by  Executive  order  of  November  27, 
1906,  in  the  computation  of  his  retired  pay. 

Decision  by  Comptroller  Downey,  March  7,  1914: 

The  Auditor  for  the  Navy  Department  submits  for  approval,  dis- 
approval, or  modification  his  decision  of  February  17,  1914,  as  fol- 
lows: 

"  Charles  B.  Sutton,  gunner's  mate,  first  class,  U.  S.  N.,  retired, 
has  presented  a  claim  to  this  office  for  amount  authorized  to  enlisted 
men  of  the  Navy  by  G.  O.  34,  Navy  Department,  November  28,  1906, 
in  calculating  his  pay  on  the  retired  list.  His  naval  history  is  as 
follows : 


Enlisted. 

Dlscbarged. 

Feb.  6, 1883... 
Feb.9,18S4... 
Mar.  16, 1887.. 
Mar.  16, 1890.. 
Mar.  27, 1893.. 
June  26, 1896.. 
July  17, 1899.. 
Sept.  2d,  1903.. 
Nov.  26, 1907.. 
Dec.  4,1911... 

Feb.  5, 1884. 
Mar.  11, 1887. 
Mar.  15, 1890. 
Mar.  15, 1893. 
May  14. 1896. 
June  24, 1899. 
July  16, 1903. 
Oct.  24, 1907. 
Nov.  25,1911. 
Jan.  16, 1913.1 

i  Retired. 


"  Executive  order  of  November  27,  1906.  is  as  follows : 

"  *  To  provide  adequate  compensation  lor  trained  men,  the  pay 
now  prescribed  by  Executive  order  for  each  rating  in  the  Navy  is 
hereby  increased  $5  per  month  during  the  second  period  of  service 
and  a  further  sum  of  $3  per  month  during  each  and  every  subsequent 
period  of  service :  Proviaed^  That  only  enlisted  men  who  are  citizens 
of  the  United  States  and  whose  second  and  subsequent  periods  of 
service  each  follow  next  after  service  in  the  Navy  that  was  terminated 
by  reason  of  expiration  of  enlistment,  shall  receive  the  benefits  of 
the  increased  pay  named  herein    *    *    *•' 

"  His  naval  history  shows  that  Sutton  served  continuously  on  the 
active  list  from  1883  to  January  15,  1913,  when  he  was  placed  on 
the  retired  list  in  accordance  with  section  17  of  the  act  of  March  3, 
1899  (30  Stat.,  1008),  which  provides  as  follows: 

" '  That  when  an  enlisted  man  or  appointed  petty  officer  has  served 
as  such  thirty  years  in  the  United  States  Navy,  either  as  an  enlisted 
man  or  petty  officer  or  both,  he  shall,  by  mating  application  to  the 
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Pl'esidentj  be  placed  on  the  retired  list  hereby  created,  with  the  rank 
held  by  hun  at  the  date  of  retirement;  and  he  shall  thereafter  receive 
seventy-five  per  centum  of  the  pay  and  allowances  of  the  rank  or 
rating  upon  which  he  was  retired:  Provided^  That  if  said  enlisted 
man  or  appointed  petty  officer  had  active  service  in  the  Navy  or  in 
the  Army  or  Marine  Corps,  either  as  volunteer  or  regular,  during  the 
Civil  War  or  Spanish- American  War,  such  war  service  shall  be  com- 
puted as  double  time  in  computing  the  thirty  years  necessary  to  en- 
title him  to  be  retired :  Provided  further^  That  applicants  for  retire- 
ment under  this  section  shall,  unless  physically  disqualified  for 
service,  be  at  least  fifty  years  of  age.' 

"  The  act  of  May  13, 1908  (35  Stat.,  128)  provides: 

"  *  The  pay  of  all  *  *  *  appointed  officers  and  enlisted  men  of 
the  Navy  now  on  the  retired  list  shall  be  based  on  the  pay  as  herein 
provided  for  ♦  *  *  enlisted  men  of  corresponding  rank  and 
service  on  the  active  list ;  and  all  pay  herein  provided  3iall  remain 
in  force  until  changed  by  act  of  Congress.' 

"  During  his  entire  period  of  service  on  the  active  list  Sutton  was 
not  a  citizen  of  the  United  States.  He  was  paid  $5  per  month  addi- 
tional under  Executive  order,  aupra^  on  his  reenlistment  November 
26,  1907,  and  $3  additional  on  his  reenlistment  December  4,  1911,  so 
that  he  was  receiving  when  placed  on  the  retired  list  under  said 
order,  $8  per  month.  The  increased  pay  has  been  denied  him  on  the 
retired  list  because  he  was  not  a  citizen  of  the  United  States  at  date 
of  retirement.  He  now  files  a  certificate  of  his  naturalization  granted 
to  him  by  the  United  States  District  Court  for  the  Eastern  District 
of  Pennsylvania  December  17,  1913,  and  requests  that  the  additional 
pay  authorized  by  Executive  order  of  November  27, 1906,  be  credited 
to  him  in  calculating  his  pay  on  the  retired  list.  He  was  in  receipt 
of  this  increased  pay  when  he  was  retired.  The  placing  of  Sutton's 
name  on  the  retired  list  did  not  discharge  him  from  the  naval 
service,  and  as  held  by  the  Judge  Advocate  General  of  the  Army, 
quoted  with  approval  by  the  Comptroller  (8  Comp.  Dec.^  405). 

u  t  *  *  *  ^^^  jjjj  enlisted  man  on  the  retired  list  is  subject  to 
trial  by  a  court-martial  and  to  dishonorable  discharge  by  sentence 
if  such  be  adjudged    *     *     *.' 

"In  14  Comp.  Dec.,  267-284,  it  was  held: 

" '  That  when  a  man  is  naturalized  during  the  second  period  of 
service  he  becomes  entitled  to  the  increased  pay  for  that  period  from 
the  date  of  his  naturalization.' 

"In  18  Comp.  Dec,  621,  it  was  held: 

" '  The  purpose  of  the  Executive  order,  expressed  in  its  terms,  is  to 
provide  adequate  compensation  for  trained  men;  that  is,  the  in- 
creased pay  is  to  be  earned  by  training  acquired  by  service.  Service 
before  naturalization  would  seem  to  be  as  effectual  in  training  a  sea- 
man as  service  after  naturalization.  The  man  in  this  case  had  .the 
training  of  two  completed  service  periods,  is  now  serving  in  his 
third  period,  and  is  a  citizen  of  the  United  States.  I  am  of  opinion 
that  the  terms  of  the  Executive  order  have  been  sufficiently  complied 
with  to  entitle  him  to  the  increased  pay  provided  for  the  third  period 
of  service.' 

"  Since  his  enlistment  of  November  26,  1907,  he  has  received  the 
benefits  of  Executive  order  of  November  27,  1906  (G.  O.  No.  34). 
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Since  his  retirement  he  has  become  a  citizen  of  the  United  States, 
and  the  question  for  decision  is  whether  he  is  entiUed  to  the  benefits 
of  said  order,  supra^  in  computing  his  pay  on  the  retired  list.  He 
earned  his  right  to  retirement  by  30  years*  faithful  service  in  the 
Navy.  He  also  earned  the  additional  compensation  by  his  con- 
tinuous service,  and  it  does  not  seem  right,  nor  does  the  law  or 
regulations  deprive  him  of  the  additional  pay  earned  after  he  became 
a  naturalized  citizen.  There  are  men  in  the  service  who  honestly 
thought  their  services  as  enlisted  men  in  the  United  States  Navy 
made  them  citizens.  Some  of  them  have  so  stated  to  this  office. 
This  claimant,  through  his  service  on  his  reenlistment  of  November 
26,  1907,  was  credited  with  $5  per  month,  and  on  his  reenlistment  of 
December  4,  1911,  he  was  given  a  further  credit  of  $3  per  month. 
In  14  Comp.  Dec,  267,  284,  it  was  held : 

"'*  *  *  That  when  a  man  is  naturalized  during  his  second 
period  of  service  he  becomes  entitled  to  the  increased  pay  for  that 
period  from  the  date  of  his  naturalization.' 

"  I  am  of  opinion,  and  so  decide,  that  the  claimant  is  entitled  to  be 
credited  with  three- fourths  of  the  increased  pay  authorized  by 
Executive  order  of  November  27, 1906  (G.  O.  No.  34,  1906),  in  com- 
puting his  pay  on  the  retired  list  from  the  date  of  his  naturaliza- 
tion." 

The  retirement  statute  of  March  3,  1899,  quoted  by  the  auditor, 
was  succeeded  by  that  of  March  2,  1907  (34  Stat.,  1217),  which 
provides : 

"  That  when  an  enlisted  man  shall  have  served  thirty  years  either 
in  the  Army,  Navy,  or  Marine  Corps,  or  in  all,,  he  shall,  upon  making 
application  to  the  President,  be  placed  upon  the  retired  list,  with 
seventy-five  per  centum  of  the  my  *  *  *  he  may  then  be  in 
receipt  of,  *  *  *:  Provided^  That  in  computing  the  necessary 
thirty  years'  time  all  service  in  the  Army,  Navy,  and  Marine  Corps 
shall  be  credited.  (See  also  acts  of  June  29,  1906,  34  Stat.,  451; 
Feb.  14,  1885,  23  Stat.,  305;  Sept.  30,  1890,  26  Stat.,  504;  May  26, 
1900,  31  Stat,  209;  Mar.  2,  1903,  32  Stat,  933;  Apr.  23,  1904,  33 
Stat,  264,  265;  Aug.  24, 1912,  37  Stat,  675.)" 

Seventy -five  per  centum  of  the  pay  a  man  may  be  in  receipt  of  at 
date  of  retirement  means  75  per  centum  of  the  pay  he  is  then  legally 
in  receipt  of  or  entitled  to  receive. 

It  appears  that  Sutton  was  retired  January  16,  1913,  and  that  he 
did  not  become  a  citizen  of  the  United  States  until  December  17, 
1913.  He  could  not  become  entitled  to  the  additional  pay  authorized 
by  Executive  order  of  November  27,  1906,  prior  to  the  date  he  be- 
came a  citizen,  and  therefore  was  not  entitled  to  that  pay  on  the 
date  of  his  retirement.  As  the  statute  limits  his  pay  while  upon 
the  retired  list  to  75  per  centum  of  that  to  which  he  was  entitled  at 
date  of  retirement,  and  as  he  was  not  upon  that  date  entitled  to  the 
additional  pay  authorized  by  said  Executive  order,  he  is  not  entitled 
to  be  credited  with  three- fourths  of  such  pay  while  on  the  retired  list. 
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OEDNAHCE  AFPE0PEIATZ0N8. 

Wbere  materialB  on  hand  at  an  arsenal  are  used  for  a  work  other  than  that 
for  which  they  were  purchased,  under  authority  of  the  act  of  March  4, 
1911  (36  Stat,  1844),  and  are  not  replaced  In  kind,  the  full  value  uf  the 
materials  so  used  should  be  transferred  directly  from  the  appropriation 
for  the  work  in  which  used  to  the  appropriation  from  which  the  materials 
were  purchased  If  said  appropriation  has  not  lapsed. 

And  If  the  appropriation  from  which  the  materials  were  purchased  has  lapsed 
then  the  transfer  should  be  made  to  the  fund  ''Replacing  ordnance  and 
ordnance  stores." 

Comptroller  Downey  to  the  Seoretary  of  War,  March  7,  1914: 

By  your  indorsement  of  January  22, 1914,  my  decision  is  requested 
of  a  question  submitted  by  the  Chief  of  Ordnance  as  follows : 

"  1.  I  have  the  honor  to  invite  your  attention  to  a  decision  ren- 
dered by  you  at  my  request  (16  Comp.  Dec*,  807,  June  14,  1910),  in 
whidi  it  was  held  that  certam  proposed  transfers  to  the  fund  *  fee- 
placing  ordnance  and  ordnance  stores'  could  not  be  made  under 
authority  of  the  act  of  April  23,  1904,  creating  the  fund. 

"At  the  next  session  of  Congress,  the  following  legislation  was 

gassed  in  the  act,  the  fortification  bill,  approved  March  4,  1911  (36 
tat.,  1344) : 

"  ^  The  Chief  of  Ordnance,  in  conducting^  manufacturing  or  similar 
operations  imder  any  particular  appropriation  heretofore  or  here- 
after made,  is  authorized  to  use  material  procured  under  any  appro- 
priation and  to  replace  the  same  in  kind  or  otherwise:  Provided^ 
That  in  doing  so  tne  methods  shall  be  such  that  each  appropriation 
will  be  charged  with  the  full  value  of  tiie  material  used  m  carrying 
out  its  object' 

"  2.  Utilizing  the  large  accumulations  of  stock,  resulting  from  over- 
purchases,  etc,  over  many  years  of  operation,  and  taking  advantage 
of  the  aumority  given  in  the  above  act  to  charge  each  appropriation 
with  the  full  value  of  the  material  used  in  carrying  out  its  object, 
and  to  use  material  procured  under  any  appropriation  and  replace 
the  same  in  kind,  or  otherwise,  a  well-assorted  stock  has  been  pro- 
vided at  each  arsenal,  adapted  in  kind  and  (quantity  to  its  needs. 

"Operating  under  the  above  act,  material  on  hand  is  used  for 
work  under  way,  and  the  full  money  value  of  the  material,  which 
formed  part  of  the  money  set  aside  to  do  this  work,  is  transferred 
on  the  books  from  the  purpose  of  the  particular  work  to  the  stock 
fund,  but  is  kept  under  its  proper  appropriation  heading.  The 
various  amounts  similarly  transferred  on  account  of  material  used 
for  work  ordered,  form  together  a  fund  called,  for  convenience,  the 
'stock  fund.'  This  fund  is  composed  of  various  sums  pertaining 
to  the  various  appropriations,  and  is  accounted  for  under  these  ap- 
propriations, while  forming  part  of  the  stock  fund,  until  finally 
paid  out. 

"  When  material  is  required  to  replenish  stock,  an  order  is  placed 
and,  under  the  above  law,  it  is  paid  for  from  the  stodk  fund,  out  of 
any  appropriation  having  sufficient  funds  to  its  credit  in  that  fund* 
42853*— VOL  20—14 39 
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If  sufficient  funds  are  not  available  under  one  appropriation,  the 
funds  available  under  two  or  more  appropriations  may  be  used,  re- 
gardless of  whether  these  appropriations  were  originally  applicable 
to  the  particular  purchase  or  not.  These  payments  constitute  ulti- 
mately the  charts  against  each  appropriation  for  the  purposes  of 
which  the  material  was  used,  whicn  are  required  by  the  legislation 
above  quoted. 

"  3.  If  only  newly  purchased  material  were  used,  the  money  com- 
ing into  this  fund  would  just  balance  that  paid  out,  but  owing  to  the 
use  of  old  material  on  hand  or  turned  in  from  the  service  after 
having  accomplished  its  object,  there  is  a  gradual  accumulation  of 
money  in  the  stock  fund  above  that  required  to  replace  the  material 
used.  This  necessarily  results  from  the  statutory  requirement  to 
charge  the  full  value  of  the  material  used  to  the  appropriation  for 
whose  purposes  it  is  used. 

"  This  surplus  can  not  be  used  to  advantage  to  purchase  material, 
as  material  would  thus  accumulate  beyond  requirements.  Existing 
orders  require  these  accumulations  or  accretions  to  be  turned  in  or 
transferred  back  to  the  office  of  the  Chief  of  Ordnance  twice  yearly. 
The  arsenals,  by  the  system  of  bookkeeping  in  use,  can  tell  the 
amount  of  these  accretions,  and  having  determined  the  amount, 
transfer  it  back  to  this  office  under  such  appropriations  as  it  may  be 
available  under  in  the  stock  fund. 

"  4.  As  lonff  as  these  funds  remain  in  the  stock  fund  at  the  arsenal, 
they  are  available  for  the  purchase  of  any  material,  whether  required 
for  the  particular  appropriation  or  not,  but  transferred  back  to  this 
office,  and  again  taken  up  under  their  proper  appropriation  heading, 
they  become  absorbed  in  the  general  funds  of  that  appropriation, 
which  are  available  for  the  purposes  named  in  the  appropriation,  and 
for  those  only.  If  expended  for  these  purposes,  it  may  result  in 
materially  increasing  the  object  of  this  appropriation,  which  has 
already  received  the  full  benefit  contemplated,  and  may  be  one  whose 
purposes  are  quite  up  to  requirements. 

"  In  order  that  this  office  may,  as  contemplated  by  the  act  of  March 
4, 1911^  expend  these  funds  for  purchasing  materials  or  supplies  most 
needed,  it  is  desired  that  authority  be  given  to  have  these  funds  trans- 
ferred from  the  appropriations  under  which  they  are  transferred  from 
the  arsenals  to  this  office  to  the  fund  '  Replacing  ordnance  and  ord- 
nance stores,'  where  they  will  be  available  for  replacing  stores  most 
needed.  The  request  for  transfer  will,  of  course,  be  accompanied  by 
a  statement  of  the  fact  that  the  funds  whose  transfer  is  requested 
arise  from  charges  for  material  used. 

"  6.  It  should  be  noted  that  when  the  decision  of  June  14,  1910, 
was  rendered,  the  act  of  March  4, 1911,  had  not  yet  become  a  law,  and 
it  is  considered  that  this  act  constitutes  the  use  of  material  as  therein 
authorized,  a  disposition  authorized  by  law  and  regulations  of  serv- 
iceable ordnance  and  ordnance  stores,  whose  proceeds  may,  therefore, 
properly  be  transferred  to  the  fund  '  Replacing  ordnance  and  ord- 
nance stores^'  as  are  moneys  arising  from  other  dispositions  author- 
ized by  law  and  regulations  of  such  stores. 

"  It  should  also  be  noted  that  overpurchases  of  material  which 
were  so  frequent  in  the  past  are  no  longer  to  be  expected,  so  that 
accumulations  from  this  source  are  prevented." 
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The  fund  to  which  it  is  proposed  to  ultimately  make  the  trans- 
fers in  question  was  created  under  authority  of  a  provision  in  the 
act  of  April  23, 1904  (33  Stat,  276),  which  reads: 

"Hereafter  all  moneys  arising  from  disposition  authorized  bv 
law  and  regulation  of  serviceable  ordnance  and  ordnance  stores  shall 
constitute  one  fund  on  the  books  of  the  Treasury  Department,  which 
shall  be  available  to  replace  ordnance  and  ordnance  stores  throughout 
the  fiscal  jrear  in  whicn  the  disposition  was  effected  and  throughout 
the  following  year    *    *    *." 

The  provision  in  the  act  of  March  4,  1911,  quoted  in  your  submis- 
sion, 8upra^  authorizes  the  use  of  material  in  stock  at  the  arsenals  for 
operations  specifically  appropriated  for,  and  the  replacement  of  the 
same  in  kind  or  otherwise  from  such  specific  appropriations. 

These  two  provisions  are  not  necessarily  related  to,  or  connected  with, 
each  other.  The  first  was  intended  to  simplify  the  method  of  replac- 
ing serviceable  ordnance  and  ordnance  stores  sold  under  authority 
of  law ;  whereas  the  second  was  designed  to  facilitate  the  prosecution 
of  manufacturing  or  similar  operations  under  the  control  of  the 
Chief  of  Ordnance  and  for  which  specific  appropriations  are  made. 

I  understand  that  there  is  on  hand  at  each  of  the  several  arsenals 
a  stock  of  materials  that  has  accumulated  from  time  to  time  from 
various  sources,  and  that  the  appropriations  from  which  such  mate- 
rials were  originally  purchased  can  not  now  be  determined,  or  at 
least  have  long  since  lapsed. 

If,  under  authority  of  the  act  of  March  4^  1911,  supra^  materials 
are  taken  from  this  old  accumulated  stock  and  used  in  a  work,  spe- 
cifically appropriated  for,'  I  think  the  provisions  of  said  act  would 
clearly  authorize  the  use  of  said  specific  appropriation  in  the  pur- 
chase of  a  like  quantity  of  the  same  material  to  replace  the  material 
used  from  stock.  And  if  for  any  reason  it  should  be  deemed  in- 
advisable to  immediately  replace  said  material  in  kind,  I  see  no  rea- 
son why  an  amount  equal  to  the  full  money  value  of  the  materials 
so  actually  used  should  not  be  transferred  directly  from  the  appro- 
priation for  the  work  in  which  the  materials  were  used  to  the  fund 
"Replacing  ordnance  and  ordnance  stores."  This  procedure  would 
appear  to  be  authorized  in  view  of  the  following  facts: 

(1)  The  term  "Ordnance  and  ordnance  stores,"  as  defined  in  the 
Army  Regulations  published  from  time  to  time,  includes  "  materials 
for  the  ordnance  service;  and  all  property  of  whatever  nature  sup- 
plied to  the  military  establishment  by  the  Ordnance  Department." 
(Par.  1492,  A.  R.,  1895,  and  par.  1512,  A.  R.,  1913.) 

(2)  In  reply  to  a  request  for  information  as  to  whether  the  raw 
materials  on  hand  at  the  arsenals,  before  their  manufacture  into 
arms,  ammunition,  equipment,  etc.,  are  regarded  by  the  War  Depart- 
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ment  as  serviceable  ordnance  or  ordnance  stores  within  the  meaning 
of  the  provision  in  the  act  of  April  23,  1904,  relative  to  the  disposi- 
tion of  "  serviceable  ordnance  and  ordnance  stores,"  the  Secretary  of 
War,  under  date  of  March  3,  1914,  said : 

"  This  department  considers  that  the  raw  materials  referred  to  are 
comprehended  within  the  expression  'Materials  for  the  ordnance 
service/  " 

(3)  The  fund  created  under  authority  of  the  act  of  April  23, 1904, 
would  be  available  for  purchasing  materials  to  replenish  the  stock  of 
ordnance  and  ordnance  stores,  and 

(4)  The  act  of  March  4,  1911,  authorizes  replacement  in  kind  or 
otherwise. 

Such  transfer  would  of  course  be  authorized  only  after  the  mate- 
rials in  stock  at  the  arsenal  had  been  actually  used  in  an  operation 
specifically  appropriated  for. 

If  materials  purchased  from  an  appropriation  for  a  particular 
work  are  used,  under  authority  of  the  act  of  March  4, 1911,  supra^  in 
some  other  operation,  then  said  materials  should  be  replaced  in  kind 
by  purchases  made  from  the  appropriation  for  the  work  in  which 
they  were  used,  or  else  an  amount  equal  to  the  full  value  of  such 
materials  should  be  transferred  from  said  appropriation  to  the  ap- 
propriation from  which  the  materials  used  were  purchased.  In  such 
cases — that  is,  cases  in  which  the  materials  used  are  taken  not  from 
the  old  accumulated  stock,  but  from  a  supply  purchased  from  a  cur- 
rent appropriation  for  some  other  work — ^the  transfer  should  be 
made  direct  from  one  appropriation  to  the  other,  and  the  fund  "  Re- 
placing ordnance  and  ordnance  stores  "  would  in  no  way  be  involved. 

I  see  no  reason  or  necessity  for  the  creation  of  a  "  stock  fund,"  as 
outlined  in  paragraph  2  of  your  submission.  Neither  do  I  consider 
it  necessary  or  proper  for  the  money,  representing  the  value  of  the 
material  used  from  stock,  to  be  drawn  by  a  disbursing  officer  upon 
requisition  and  used  to  purchase  materials  other  than  of  the  kind 
actually  used  or  returned  to  the  appropriation  from  which  drawn. 

All  purchases  and  transfers  should  be  made  in  the  direct  manner 
herein  indicated  and  not  otherwise. 


KEHEWAL  OF  AHinTAL  COimULCTS. 

A  "renewal/'  undeiT  an  option,  of  an  annual  contract  based  on  an  annual 
appropriation  is,  in  effect,  the  making:  of  a  new  contract,  wbich  is  entered 
into  without  advertising  and  is,  therefore,  void. 

Decision  by  Comptroller  Downey,  Xareh  9,  1914: 

The  Auditor  for  the  Treasury  Department  submitted  to  this  office 
on  the  16th  ultimo  for  approval,  disapproval,  or  modification,  his 
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decision  of  that  date  making  a  modification  of  an  existing  construc- 
tion of  a  statute  as  follows : 

"I  haye  the  honor  to  report  for  your  approval,  disapproval,  or 
modification  the  following  modification  of  an  existing  construction 
of  a  statute,  the  statute  in  question  being  section  3709,  Revised  Stat- 
utes, as  follows : 

"  'All  purchases  and  contracts  for  supplies  or  services,  in  any  of 
the  departments  of  the  Government,  except  for  personal  services, 
shall  be  made  by  advertising  a  sufficient  time  previously  for  pro- 
posals respecting  the  same,  when  the  public  exigencies  do  not  require 
the  immediate  delivery  of  the  articles  or  performance  of  the  service. 
When  immediate  delivery  or  performance  is  required  by  the  public 
exigency,  the  articles  or  service  required  may  be  procured  by  open 
purchase  or  contract  at  the  places  and  in  the  manner  in  which  such 
articles  are  usually  bought  and  sold,  or  such  services  engaged,  be- 
tween individuals.' 

"  Under  this  statute  the  Supervising  Architect's  Office  has  drifted 
into  the  practice  of  advertising  for  bids  for  certain  supplies  to  be 
furnished  under  contract  for  the  current  or  succeeding  fiscal  year, 
with  proviso  that  said  contract  may,  at  the  option  of  the  Secretary 
of  the  Treasury,  be  renewed  for  one  or  more  fiscal  years  next  fol- 
lowing, said  supplies  being  payable  from  either  annual  or  permanent 
specific  appropriations,  or  both.  To  give  a  concrete  case:  On  May 
24,  1911,  the  depai-tment  advertised  for  proposals  to  furnish,  '  as 
they  may  be  ordered,'  post-office  lock  boxes,  etc.,  for  public  build- 
ings under  control  of  the  Treasury  Department,  during  the  fiscal 
year  ending  June  30,  1912.  On  June  10,  1911,  the  Yale  &  Towne 
Manufacturing  Co.  submitted  bids  under  said  advertisement  On 
July  1,  1911,  the  department  accepted  said  bids,  with  proviso  that 
said  company  execute  a  formal  contract  with  bond  guaranteeing  the 
faithful  performance  of  the  work  embraced  in  said  acceptance,  and 
a  further  proviso,  as  follows,  viz : 

" '  It  is  further  understood  and  agreed  that  the  right  is  reserved 
by  this  department,  if  it  so  desires,  to  make  two  annual  renewals  of 
this  contract  at  the  prices  and  on  the  conditions,  etc.,  stipulated 
herein.' 

"The  formal  contract  above  required  was  executed  by  said  com- 
pany on  July  6^  1911.  On  June  26,  1912,  a  letter  was  addressed  to 
said  company,  signed  by  Assistant  Secretary  K.  O.  Bailey,  notifying 
them  that — 

"  *  The  department  has  decided  to  renew  the  contract  for  another 
year,  to  be  operative  subsequent  to  June  30,  1912,  and  to  continue  to 
and  including  June  30, 1913,  and  the  same  is  hereby  renewed,  svhject 
to  wpproprifbtioTis  to  he  viade  hy  Congress,'^ 

"JBy  letter  of  June  30,  1913,  the  department  again  renewed  the 
contract  for  one  year. 

"  This  office  has  heretofore  tacitly  acquiesced  in  this  practice  of 
the  administrative  office  which  in  effect  means  that  it  has  construed 
said  section  3709,  Kevised  Statutes,  to  mean  that  an  advertising  for 
bids  to  furnish  supplies  to  be  ordered  under  and  paid  for  from  an 
annual  appropriation  which  was  not  in  existence  and  which  in  fact 
did  not  come  into  existence  for  more  than  two  years  subsequent  to  the 
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date  of  said  advertisiDg  was  a  sufficient  compliance  with  the  require- 
meiits  of  said  section. 

"  On  a  further  consideration  of  this  matter  I  have  decided  that  the 
above  construction  was  erroneous  and  that  the  practice  of  the  admin- 
istrative office  as  set  forth  supra  is  not  only  not  in  compliance  with 
the  provisions  of  said  section  3709,  Bevised  Statutes,  but  is  a  clear 
evasion  of  the  requirements  of  said  act. 

"  In  September,  1912,  the  department  advertised  for  proposals 
for  fumisning  lamp  standards  and  brackets  for  various  Duildings 
under  control  of  the  Treasury  Department  for  the  fiscal  year  ending 
June  30,  1913.  On  October  29,  1912,  a  formal  contract  with  bond 
was  executed  by  the  Flour  City  Ornamental  Iron  Works  to  supply 
such  lamp  standards  and  brackets  for  the  fiscal  year  ending  June  30, 
1913,  with  proviso  for  renewal  for  one  year  at  the  option  of  the 
Secretary  or  the  Treasury.  The  contract  was  not  renewed  at  its 
expiration. 

"  On  July  16, 1913,  after  said  contract  had  expired,  the  department 
ordered  certain  lamp  standards  and  brackets  for  the  public  building 
at  Miami,  Fla.,  from  said  Flour  City  Ornamental  Iron  Works  at 
rates  given  in  their  late  contract.  A  similar  order  was  given  under 
date  of  August  12,  1913,  for  standards  for  post  office,  Newark,  N.  Y. 

"  Two  vouchers  in  favor  of  said  corporation,  in  amounts  $1,334 
and  $416,  respectively,  were  paid  by  S.  K.  Jacobs,  disbursing  clerk, 
Treasury  Department,  in  October,  1913.  Said  vouchers  were  in  pay- 
ment of  the  material  supplied  under  the  above  orders  and  are  now 
before  this  office  for  settlement  in  said  Jacob's  October,  1913,  account 

"  I  herebjr  decide  that  at  the  time  said  supplies  were  ordered  no 
exigency  existed,  there  was  no  contract  under  which  said  supplies 
could  be  legally  ordered,  the  provisions  of  said  section  3709,  Revised 
Statutes,  had  not  been  complied  with,  and  said  vouchers  should  be 
disallowed. 

"  The  amount  of  the  said  vouchers  is  hereby  suspended,  however, 
pending  receipt  of' your  decision.  The  vouchers,  orders,  and  corre- 
spondence in  regard  thereto  are  inclosed  herewith." 

The  first  question  raised  by  the  auditor  for  my  consideration  is 
whether  a  certain  administrative  practice  is  legal,  namely,  the  prac- 
tice which,  it  appears,  obtains  in  the  Supervising  Architect's  Office 
of  entering  into  contracts  for  supplies,  etc.,  to  be  paid  for  from  an- 
nual appropriations  with  an  option  reserved  in  the  contracts  giving 
the  Government  the  right  to  renew  the  same  for  one  or  more  fiscal 
years  at  the  price  named  in  the  original  contracts,  the  question  being 
not  as  to  the  validity  of  the  contract  as  to  the  year  for  which  origi- 
nally made,  but  as  to  the  validity  of  a  renewal  by  the  Government 
for  an  additional  year  or  more  under  an  exercise  of  the  option  stated. 

Section  3679,  Revised  Statutes,  as  amended  by  the  act  of  February 
27, 1906  (34  Stat,  48),  provides  as  follows: 

"  Sec.  3679.  No  executive  department  or  other  Government  estab- 
lishment of  the  United  States  shall  expend  in  any  one  fiscal  year  any 
sum  in,  excess  of  appropriations  made  by  Congress  for  that  fiscal 
year  or  involve  the  Government  in  any  contract  or  other  obligation 


Digitized 


by  Google 


DECISIONS  OF  THE  COMPTBOLLEB.  615 

for  the  future  payment  of  money  in  excess  of  such  appropriations 
unless  such  contract  or  obligation  is  authorized  by  law    *    *    *." 

Section  3732,  Bevised  Statutes,  provides: 

"  No  contract  or  purchase  on  behalf  of  the  United  States  shall  be 
made  unless  the  same  is  authorized  by  law  or  is  under  an  appropria- 
tion adequate  to  its  fulfillment  except  in  the  War  and  Navy  Depart- 
inents  for  clothing,  subsistence,  forage,  fuel,  quarters,  or  transporta- 
tion, which,  however,  shall  not  exceed  the  necessities  of  the  current 
year." 

The  authority  to  make  contracts  of  the  kind  in  question  is  derived 
solely  from  annual  appropriations,  and  such  contracts  can  only  be 
made  to  apply  to  the  appropriations  under  which  they  are  made. 
{Chase  V.  United  States,  155  U.  S.,  489,  503.)  It  follows  that  an 
annual  contract  for  supplies  to  be  furnished  during  any  particular 
fiscal*  year,  being  dependent  upon  the  appropriation  for  that  year, 
expires  by  limitation  with  the  fiscal  year  to  which  it  relates. 

As  to  an  attempted  renewal  of  such  a  contract  for  an  additional 
year,  one  of  three  things  must  be  true ;  either  the  contract  in  the  be- 
ginning was  in  its  essence  a  contract  for  two  years,  or  the  renewal 
for  the  second  year  is  a  new  contract  made  without  advertising,  or 
the  first  advertising  with  provision  in  the  specifications  for  a  renewal 
clause  is  a  compliance  with  the  law  in  that  respect  as  to  the  second 
year. 

If  either  of  the  first  two  propositions  are  true,  as  stated,  the  con- 
tract, as  to  the  second  year,  at  least,  is  so  clearly  unauthorized  and 
invalid  that  discussion  is  unnecessary.  If  valid  at  all,  its  validity 
must  rest  on  the  third  proposition. 

However  the  matter  may  be  viewed  in  other  respects,  it  is  clear 
that  the  renewal  of  the  contract  for  a  second  year  is  in  every  essential 
particular  the  making  of  another  contract  for  that  year,  a  new  con- 
tract even  though  in  form  and  in  every  respect  except  as  to  year  the 
same  as  theretofore.  The  new  contract  view  must  prevail  or  we  are' 
driven,  in  order  to  sustain  the  other  view,  to  the  conclusion  that  the 
original  year  had  about  it  such  elasticity  as  permitted  it  being 
stretched  into  two  years  at  the  option  of  the  Government,  an  unten- 
able conclusion. 

Then  the  new  contract  for  the  second  year  must  find  its  legal  foun- 
dation in  the  advertising  preliminary  to  the  making  of  the  first  con- 
tract, and  I  bear  in  mind  that  bidders  have  been  notified  of  the  pro- 
posed option  clause. 

Since  a  contract  of  the  kind  in  question  must  find  its  authority  in 
an  annual  appropriation  and  necessarily  be  limited  to  the  year  for 
which  that  appropriation  is  made,  upon  what  possible  theory  can  it 
contain  a  provision  from  which  may  be  evolved  a  right  to  make 
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another  contract  which  must  in  turn  find  its  authority  in  another  and 
different  appropriation? 

Aside  from,  or  perhaps  it  is  better  to  say  in  additicm  to,  the  limi- 
tation upon  the  right  to  make  such  contracts  operative  beyond  the 
year  for  which  the  appropriation  is  made,  we  have  for  consideration 
the  very  important  question  invcdved  in  section  3709,  Revised  Stat- 
utes, quoted  by  the  auditor,  which  provides  that  all  purchases  and 
contracts  for  supplies,  etc.,  in  any  of  the  departments  of  the  Gov- 
ernment, with  certain  exceptions  not  here  material,  shall  be  made  by 
advertising  a  sufficient  time  previously  for  proposals  respecting  the 
same. 

The  provisions  of  the  section  above  referred  to  are  designed  to  give 
all  citizens  an  equal  right  to  compete  for  Government  business;  to 
procure  for  the  Government  the  benefits  which  flow  from  competi- 
tion; and  to  raise  a  bar  against  collusion  and  fraud  in  letting  Gov- 
ernment contracts.  It  is  evident  that  the  requirements  of  such  a 
statute  should  be  strictly  enforced,  and  that  no  procedure  amounting 
to  a  noncompliance  with  its  terms  should  be  authorized,  no  matter 
how  honest  may  be  the  motives  of  the  officials  responsible  for  the 
procedure  or  how  strong  the  administrative  reasons  therefor. 

The  contract  which  results  from  a  renewal  or  extension  of  a  con- 
tract based  on  an  annual  appropriation,  being  necessarily  in  effect  a 
new  contract,  it  must  be  regarded  as  independent  of  the  original 
contract,  except  as  it  is  born  of  the  option  clause  therein  contained, 
and  consequently  the  advertising  upon  which  the  original  contract  was 
based  must  be  regarded  as  relating  only  to  that  contract  and  not 
to  the  new  contract,  no  matter  what  may  have  been  the  intentions 
of  the  parties  thereto,  and  any  attempt  to  make  such  advertising  ap- 
plicable to  the  neto'  contract  by  means  of  a  renewal  option  and  thus 
bring  it  within  the  provisions  of  section  3709,  Bevised  Statutes, 
.supra^  is,  in  my  opinion,  inoperative  and  a  noncompliance  with  the 
terms  of  the  section  mentioned. 

A  contract  for  supplies,  authorized  by  an  annual  appropriation, 
is,  within  its  proper  operation,  intended  to  be  fixed,  subject  only  to 
authorized  modification,  binding  upon  both  parties  and  predicated 
upon  proper  notice  of  its  letting  and  resultant  open  competition  in 
bidding.  Since  a  contract  of  the  kind  under  consideration  must  of 
necessity  have  run  its  course  and  completed  its  legal  tenure  of  life 
with  the  expiration  of  the  year  for  which  made,  the  making  of  a  new 
contract  which  must  reach  back  for  its  authority,  through  the  old 
contract,  to  the  advertising  upon  which  it  was  predicated,  and  which 
rests  in  a  discretion  in  one  of  the  parties  and  not  upon  contractual 
relations  to  which  they  were  or  could  be  committed,  is  in  effect  the 
negotiation  of  a  private  contract  through  a  procedure  not  contem- 
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plated  by  the  law.  If  the  former  advertising,  under  conditions 
named,  and  the  option  clause,  could  validate  such  a  contract  for  one 
or  two  years  or,  as  stated,  for  not  exceeding  two  years,  they  could 
validate  the  procedure  ad  in/imtum^  a  proceeding  probably  not  to 
be  feared,  but  illustrative  of  the  unsoundness  of  the  practice. 

These  views  of  the  question  may  seem  technical  and  calculated  to 
deprive  Government  officials  of  the  right  to  renew  advantageous  con- 
tracts without  the  trouble  and  expense  of  advertising  as  a  requisite 
to  new  ones.  And  I  know  that  the  plan  has,  in  some  instances  at 
least,  worked  advantageously  in  the  architect's  office  and,  so  far  as 
I  know,  has  never  been  abused,  but  a  rule  can  not  be  adopted  appli- 
cable only  to  those  who  have  been  faithful  to  their  trusts  and  are  to 
be  judged  for  the  future  by  the  past.  The  contract  business  of  our 
Government  is  enormous  and  in  many  lines.  Temptations  spring 
from  opportunities  for  abuse,  the  frailties  of  human  nature  can  not 
be  ignored,  and  vast  opp<»*tunity  for  misfeasance  is  not  compensated 
for  by  minor  advantages  accruing  in  some  instances.  The  duty  is 
to  preserve  such  safeguards  as  Congress  has  thrown  about  the  public 
business. 

For  the  reasons  stated  the  decision  of  the  auditor  as  to  the  admin- 
istrative practice  with  respect  to  contracts  of  the  character  men- 
tioned is  approved. 

As  to  the  other  question  submitted  by  the  auditor,  involving  two 
vouchers  paid  by  the  disbursing  qSSlckc  for  the  Treasury  Department, 
for  which  credit  is  asked  in  the  accounts  of  that  officer  now  in  the 
hands  of  the  auditor  for  his  official  action,  there  is  room  for  question 
as  to  whether  the  matter  is  properly  bef<H*e  this  office. 

Whether  the  auditor  shall  or  shall  not  allow  ciredits  claimed  in  an 
account  before  him  for  settlement  is  not  for  determination  by  this 
office.  The  jurisdiction  of  this  office  attaches  after  the  auditor  has 
acted. 

But  in  this  connection  the  auditor  submits  a  construction  as  to  the 
validity  of  the  contract,  so  called,  under  which  the  purchases  were 
made,  similar  to  the  question  already  discussed,  and  it  will  receive 
attention. 

The  contract  for  lamp  standards,  under  the  terms  of  which  the 
purchases  involved  in  the  voucher  in  question  were  made,  contained 
an  option  renewal  clause.  It  was  not  renewed.  If  it  had  been,  what 
has  already  been  said  would  apply. 

Not  desiring  to  renew  the  contract  for  the  full  succeeding  fiscal 
year,  some  understanding  was  had  with  the  contractor  that  it  would 
furnish  such  standards  as  might  be  ordered  during  the  succeeding 
fiscal  year  at  the  price  provided  in  the  contract  for  the  preceding 
year. 
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This  arrangement  is  attempted  to  be  construed  as  a  contract  for 
the  second  year,  under  the  option  clause,  with  a  right  reserved  in 
the  Government  to  terminate  it  at  its  pleasure. 

This  view  of  the  situation  can  hardly  be  sustained,  but  rather  must 
we  conclude  that  there  was,  in  fact,  no  valid  contract  for  these  sup- 
plies during  the  second  year,  the  fiscal  year  1914.  This  follows  from 
what  has  been  said  in  the  discussion  of  the  first  question,  strength- 
ened by  the  fact  that  there  was  no  attempted  renewal  of  the  contract 
under  the  option  clause.  The  purchases  in  question  can  scarcely  be 
regarded  otherwise  than  as  private  or  open-market  purdiases  and  not 
under  contract 

However,  the  integrity  of  the  purchases  is  not  questioned.  They 
were  made  in  accordance  with  an  established  custom  and  in  the  ex- 
ercise of  an  assumed  right  Payment  of  the  vouchers  has  been  made 
by  the  disbursing  officer,  he,  at  the  time  of  such  payment,  acting  in 
good  faith,  in  pursuance  of  established  precedent  and  under  sudi 
circumstances  as  did  not  charge  him  with  any  knowledge  of  irregu- 
larity. It  is  the  policy  of  this  office  in  the  making  of  new  rulings 
to  protect  disbursing  officers  in  good-faith  payments  made  under 
former  established  practice.  The  auditor  may  apply  this  poliqr  to 
the  case  in  hand  if  he  sees  fit. 


ADDZnOVAL  PAT  TO  C0X8WAIH8. 

The  "coxswains"  who  are  entitled  to  additional  pay  under  Executive  order 
of  January  1,  1901,  puhllshed  in  General  Order  No.  20  of  1901,  are  confined 
to  those  regularly  rated  as  coxswains,  and  do  not  include  men  of  other 
ratings  detailed  as  coxswains. 

ComptroUer  Downey  to  Reginald  Spear,  paymaster,  United  States  Navy,  Xaroh  11, 

1914: 

I  have  your  letter  of  the  6th  instant,  a^ing  whether  coxswains  of 
steam  launches  at  your  station  are  entitled  to  the  $5  per  month  addi- 
tional pay  authorized  by  Executive  order  of  January  1,  1901,  pub- 
lished in  General  Order  No.  20,  of  January  20, 1901. 

The  Executive  order  provides  additional  pay  as  follows : 

"  Coxswains,  detailed  as  coxswains  of  boats  propelled  by  machin- 
ery, or  as  coxswains  to  commanders  in  chief,  shall  receive  $5  per 
month  in  addition  to  their  pay." 

The  order  limits  the  men  who  may  receive  the  additional  pay  to 
"  coicswains,"  which  means  men  regularly  rated  as  coxswains,  as 
distinguished  from  men  of  other  ratings  who  may  have  been  detailed 
as  coxswains  but  who  are  not,  in  fact,  coxswains.  (69  MS.  Comp. 
Dec.,  507,  Nov.  7, 1911 ;  62  id.,  540,  Aug.  3, 1912.) 

You  do  not  state  whether  the  men  inquired  about  are,  in  fact, 
coxswains  or  men  of  other  ratings  detailed  for  the  performance  of 
duty  as  coxswains. 
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You  are  advised  that  if  they  are  regularly  rated  coxswains,  as 
distinguished  from  men  of  other  ratings  detailed  as  coxswains,  and 
have  been  detailed  as  coxswains  of  steam  launches,  they  are  entitled 
to  said  additional  pay ;  otherwise  not. 


TRANSPOBTATZON  OF  AUTHORIZED  CHANGE  OF  STATION  ALLOWANCE  OF 
BAOOAOE  OF  A  GOXHISSIONED  OFFICER  OF  THE  REVENUE-CITTTER 
SERVICE  ON  FIRST  APPOINTMENT  TO  THE  SERVICE. 

A  commissioned  officer  of  the  Revenue-Cutter  Service  on  his  original  appoint- 
ment to  the  service  is  not  entitled  to  have  his  authorized  change  of  station 
allowance  of  baggage  transported  at  Government  expense  from  his  home 
or  the  place  where  he  accepts  his  appointment  to  his  first  duty  station. 

Decision  liy  Comptroller  Downey,  March  11,  1914: 

F.  A.  Hunnewell,  constructor,  Revenue-Cutter  Service,  appealed 
February  28,  1914,  from  the  action  of  the  Auditor  for  the  Treasury 
Department  in  settlement  No.  36971,  dated  February  20,  1914.  He 
claimed  reimbursement  of  amount  paid  by  him  for  freight  charges  on 
personal  effects  (baggage)  shipped  from  Woodbury,  N.  J.,  to  Wash- 
ington, D.  C.,  late  in  August  or  early  in  September,  1913.  The 
amount  of  the  claim  is  $19.80. 

The  auditor  disallowed  the  claim  upon  the  ground  that  it  was  the 
duty  of  the  officer  to  get  his  baggage  to  his  first  duty  station  at  his 
own  expense. 

Under  date  of  August  27, 1913,  the  captain  commandant,  Revenue- 
Cutter  Service,  wrote  Constructor  Hunnewell  at  Camden,  N.  J.,  for- 
warding hun  his  commission  and  assigning  him  to  duty,  as  follows : 

"  There  has  been  sent  you  this  day  by  registered  mail  your  com- 
mission as  a  constructor  in  the  Revenue-Cutter  Service  of  the  United 
States,  receipt  of  which  you  will  acknowledge. 

"Take  and  subscribe  to  the  inclosed  blaii  forms  (oath  of  office) 
and  return  one  copy  to  the  department,  retaining  the  other. 

"  Having  taken  the  oath  of  office,  proceed  to  Washington,  D.  C, 
timing  your  departure  so  as  to  report  in  person  to  the  captain  com- 
mandant, Revenue-Cutter  Service,  at  10  a.  m.,  September  2,  1913, 
for  duty  at  the  Treasury  Department." 

The  following  notation  by  Assistant  Secretary  of  the  Treasury 
Allen  was  upon  the  letter: 

"The  travel  necessary  to  carry  out  the  foregoing  instructions  is 
hereby  authorized.    Mileage  allowed." 

This  was  Mr.  Hunnewell's  original  appointment  or  commission  to 
the  Revenue-Cutter  Service.  Section  1  of  the  act  of  April  12,  1902 
(32  Stat.,  100),  provides: 

"  That  on  and  after  the  passage  of  this  act  commissioned  officers 
of  the  Revenue-Cutter  Service  shall  be  as  follows :  Captains  *  *  * 
and  constructor;  *  *  *  and  the  constructor  shall  have  the  rank 
of  first  lieutenant    *    ♦    * " 
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Section  8  of  said  act  provides : 

^^That  the  commissioned  officers  of  the  United  States  Bevenue- 
Gutter  Service  shall  hereafter  receive  the  same  pay  and  allowances, 
except  forage,  as  are  now  or  may  hereafter  be  provided  by  law  for 
officers  of  corresponding  rank  in  uie  Army,  induding  longevity  pay.'' 

The  Army  appropriation  act  of  March  2, 1913  (87  Stat,  704,  715), 
fiscal  year  1914,  provides: 

'^For  transportation  of  the  Army  and  its  supplies,  including 
transportation  of  the  troops  when  moving  either  by  land  or  water, 
and  all  their  baggage,  including  the  cost  of  packmg  and  crating: 

Paragraphs  1150  and  1151,  Army  Begulations,  1910,  are  in  part  as 
follows : 

^^  1150.  In  changing  station  authorized  allowances  of  baggage  will 
be  turned  over  to  a  quartermaster  to  be  packed  and  crated  and  for 
transportation  as  freight  by  ordinary  freight  lines." 

'^  1151.  The-  baggage  to  be  trai^ported  at  the  public  expense 
*  *  *  upon  change  of  station  will  not  exceed,  when  packed  and 
crated,  the  following  gross  weights:    ♦    ♦    *." 

The  main  question  arising  in  this  case  is  whether  Constructor 
HunneweU's  baggage  was  shipped  on  change  of  station.  As  stated 
above,  this  was  said  officer's  original  commission  or  appointment  to 
the  service.  Washington  was  his  first  duty  station.  The  baggage 
was  shipped  presumably  from  his  home  at  Woodbury,  N.  J.,  at  least 
said  place  is  regarded  as  his  home  for  the  purposes  of  this  decision. 
Appellant  was  not  in  the  performance  of  any  official  duty  at  his 
home,  and  said  place  was  not  his  station  in  any  sense.  His  coining 
to  Washington  was  not  a  change  of  station,  because  he  had  no  pre- 
vious station.  (See  in  this  connection  PMaterer  v.  United  States^ 
94  U.  S.,  219;  6  Comp.  Dec,  34;  Oolhotm  v.  United  States,  41  Ct 
CL,  31.) 

Transportation  of  a  certain  amount  of  baggage  at  public  expense 
on  change  of  station  has  been  recognized,  but  as  appellant  did  not 
change  station  he  was  not  entitled  to  have  his  baggage  shipped  at 
public  expense. 

COXFUTATION  07  EZXBA  PAT  TO  NAYAL  077ICS&,  WA&  WITH  8PAIH. 

A  naval  ofBicer  In  the  temporary  force,  War  with  Spain,  who  was  granted 
leave  from  his  ship  to  bring  the  remains  of  his  brother  from  Cuba  to 
United  States,  and  who  while  in  the  United  States  was  honorably  dis- 
charged, was  taken  away  ft^m  the  service  within  the  meaning  of  the 
decision  in  United  States  v.  Hite  (204  U.  S.,  343)  at  date  of  discharge, 
and  his  extra  pay  should  be  computed  at  the  rate  for  leave  pay,  which 
is  the  rate  of  pay  to  which  he  was  entitled  upon  that  date. 

Deeiiion  by  Comptroller  Downey,  ICarch  13,  1914: 

John  V.  Miller  applied  March  5,  1914,  for  a  revision  of  the  action 
of  the  Auditor  for  the  Navy  Department  in  settlement  No.  5450, 
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dated  February  26,  1914,  of  his  claim  for  difference  between  two 
months'  extra  pay  under  the  act  of  March  3,  1899  (30  Stat,  1228), 
at  leave  or  waiting-orders  rate,  $1,000  per  annum,  and  sea-duty  rate, 
$1,700  per  annum,  as  assistant  engineer.  United  States  Navy  (tempo- 
rary force,  War  with  Spain),  under  the  act  of  March  4,  1911  (36 
Stat.,  1266),  authorizing  and  directing  the  accounting  officers  to  open 
the  accounts  of  volunteer  officers  who  served  in  the  War  with  Spain 
and  resettle  them  in  accordance  with  the  decision  of  the  Supreme 
Court  in  the  case  of  Vidted  States  v.  Hite  (204  U.  S.,  343). 

Hite  was  appointed  an  assistant  engineer  in  the  Navy,  with  the 
rank  of  ensign,  for  temporary  service  during  the  War  with  Spain, 
under  authority  of  the  act  of  May  4, 1898  (30  Stat.,  369) ,  on  May  14, 
1898.  He  served  on  the  U.  S.  S.  MaiBsachusetts  from  June  1  to  De- 
cember 17, 1898,  when  he  was  detached  and  ordered  to  his  home,  and 
was  honorably  discharged  from  the  naval  service  on  December  22, 
1898. 

The  court  held  that  Hite  was  entitled  to  two  months'  extra  pay 
computed  at  the  rate  he  was  receiving  at  the  time  he  was  ^'  taken 
away  from  the  service,"  and  found  that  date  to  be  the  date  he  was 
detached  from  sea  duty  and  ordered  home  preliminary  to  being 
discharged. 

Claimant  in  the  present  case  was  appointed  an  assistant  engineer 
in  the  Navy,  with  the  rank  of  ensign,  for  temporary  service  during  the 
War  with  Spain  under  the  act  of  March  4, 1898,  on  June  18, 1898,  and 
served  on  the  U.  S,  S.  Vulccm  from  July  9  to  August  6, 1898. 

On  August  4, 1898,  learning  that  his  brother,  T.  W.  Miller,  a  mem- 
ber of  Troop  D,  Rough  Riders,  had  died  at  Siboney,  Cuba,  he  applied 
to  Admiral  Sampson  for  permission  to  go  to  Siboney  to  obtain  his 
I'emains,  which  resulted  in  a  telegram  from  Admiral  Sampson  to 
Gen.  Shafter  inquiring  whether  claimant  could  obtain  the  remains 
of  his  brother  and  a  reply  by  Gen.  Shafter,  August  6,  1898,  as 
follows: 

"Admiral  Sampson, 

"  United  States  Navy^  Playo^  Cuba: 

"  Casket  for  T.  W.  Miller  arrived  yesterday  and  is  now  on  dock  at 
Santiago.    His  brother  can  come  and  remove  body." 

This  telegram  was  referred  by  Admiral  Sampson  to  the  command- 
ing officer  of  the  Vulcan  "  for  compliance  and  return,"  and  the  latter 
placed  thereon  the  following  indorsement : 

"  U.  S.  S.  Vmx)AN, 
"  Guantanamo  Bay^  August  (?,  1898, 
"  In  accordance  with  the  above,  report  to  Capt.  C.  F.'  Goodrich, 
United  States  Navy,  commanding  the  U-  S.  S.  St.  Louis^  for  passage 
to  Santiago." 
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Claimant  reported  to  Capt.  Goodrich,  whom  he  states  advised  him 
to  take  passage  on  the  Vixen^  sailing  early  on  the  7th,  which  he  did. 
He  arrived  in  Santiago  the  same  day,  on  the  next  day  went  to  Sibo- 
ney,  obtained  his  brother's  remains,  returned  with  them  to  Santiago, 
left  Santiago  with  them  on  the  transport  La  Grande  Duchesse  on  the 
10th,  arrived  at  Montauk  on  the  15th,  was  delayed  there  by  quaran- 
tine until  the  19th,  arriving  in  Akron,  Ohio,  on  August  21.  On  Sep- 
tember 1,  1898,  his  honorable  discharge  from  the  service  was  for- 
warded to  him,  and  the  receipt  thereof  at  Akron  was  acknowledged 
by  him  on  September  2,  1898. 

The  Chief  of  the  Bureau  of  Navigation  reports,  February  14, 1914, 
as  follows: 

"  *  *  *  the  recora  of  John  V.  Miller,  late  assistant  engineer, 
United  States  Navy,  does  not  show  that  atiy  leave  was  granted  him 
during  the  period  of  his  service  in  the  Navy  from  June  18,  1898,  to 
September  1,  1898.  However,  the  following  entry  appears  in  the  log 
book  of  the  U.  S.  S.  Vulcan  under  date  of  August  6, 1898 : 

"'Assistant  Engineer  John  V.  Miller  left  this  ship  on  leave  of 
absence.' 

"  The  bureau  has  no  record  of  this  officer  returning  to  duty  after 
leaving  the  U.  S.  S.  Vulcan  on  August  6,  1898.  His  honorable  dis- 
charge, dated  September  1,  1898,  was  forwarded  to  him  at  Akron, 
Ohio." 

The  auditor  disallowed  the  claim,  because — 

"  The  purpose  of  the  above  act  was  to  fix  the  basis  for  the  com- 
putation of  the  one  or  two  months'  extra  pay  (previously  authorized 
by  the  act  of  Mar.  3, 1899)  upon  the  last  duty  performed. 

"  It  appears  that  claimant  was  on  sea  duty  at  Guantanamo,  Cuba, 
and  that  on  August  6,  1898,  he  was  permitted  to  return  to  his  home 
at  Akron,  Ohio,  with  the  remains  of  his  brother  who  had  been  killed 
at  the  battle  of  San  Juan,  P.  E.  His  honorable  discharge  was  re- 
ceived by  him  on  September  2, 1898.  He  was  paid  at '  leave  or  wait- 
ing orders '  pay  from  August  7  to  September  2,  1898,  and  received 
two  months'  extra  pay  at  $1,000  per  annum,  on  the  above  basis,  by 
settlement  of  this  office  dated  Au^st  5,  1899. 

"  The  following  entry  appears  in  the  log  book  of  the  Vulcan^  upon 
which  he  had  been  serving,  under  date  of  August  6,  1898 :  'Assistant 
Engineer  John  V.  Miller  left  this  ship  on  leave  of  absence.' 

''As  he  was  in  a  leave  status  at  the  time  of  his  discharge,  his  extra 
pay  has  been  correctly  computed.  (Comp.  May  11,  1912;  Nov.  26, 
1912;andNov.  30, 1912.)" 

The  Hite  case  and  this  case  appear  to  materially  differ.  Hite  was 
detached  from  sea  duty  for  the  purpose  of  being  discharged,  the 
time  elapsing  between  the  date  of  his  detachment  and  his  discharge 
being  preliminary  to  his  discharge,  which  was  to  occur  at  his  home, 
and  it  was  therefore  held  that  he  was  taken  away  from  the  service 
on  the  date  of  his  detachment  from  sea  duty.  At  the  time  claimant 
left  the  Vulcan  with  the  permission  of  his  superior  officers  to  per- 
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form  a  private  duty  there  is  nothing  to  indicate  that  his  service  in 
the  war  was  regarded  as  terminated,  or  that  his  discharge  was  then 
contemplated,  or  that  his  detachment  was  preliminary  to  his  dis- 
charge. The  first  evidence  in  the  record  of  any  intent  on  the  part  of 
the  department  to  discharge  him  or  take  him  away  from  the  service 
was  the  issuance  of  his  discharge  on  September  1,  1898.  The  period 
elapsing  between  his  departure  from  the  Vulcan  and  his  discharge 
was  not  preliminary  or  incidental  to  his  discharge,  and  he  therefore 
appears  to  have  been  taken  away  from  the  service  at  the  time  of  dis- 
charge. Upon  that  date  his  status  appears  to  have  been  that  of  an 
officer  absent  from  sea  duty  on  leave  and  the  pay  to  which  he  was 
entitled  to  have  been  leave  pay.  Under  the  decision  in  the  Hite 
case  he  was  entitled  to  two  months'  extra  pay  computed  at  such  rate. 
(See  18  Comp.  Dec,  875;  63  MS.  Comp.  Dec.,  874,  Nov.  26,  1912; 
id.,  940,  Nov.  30, 1912.)  He  has  been  paid  the  same  as  stated  by  the 
auditor. 


FAYXEITT  07  PEB  BIEIC  IK  UEU  OF  STIBSISTEHCE  AS  A  PART  07  TBAYEL- 

nrO  EXPENSES. 

Bmployees  of  the  General  Land  Office  whose  compenaatlon  is  fixed  by  law  can 
be  paid  a  per  diem  in  lieu  of  subsistence  as  a  part  of  their  traveling  ex- 
penses only  when  they  are  brought  within  the  exception  made  by  the  act 
of  June  23,  1913  (38  Stat,  46),  to  the  act  of  March  3,  1875  (18  Stat,  452), 
by  being  engaged  on  surv^s  specifically  authorizing  the  payment  of  such 
per  diem. 

ComptroUer  Downey  to  the  Secretary  of  the  Interior,  March  18,  1914: 

I  have  your  letter  of  the  7th  instant,  requesting  my  decision  as  to 
whether  you  are  authorized  to  allow  a  per  diem  in  lieu  of  subsistence 
to  employees  engaged  on  surveys  of  Indian  lands  and  other  lands 
when  the  appropriation  for  such  survey  does  not  specifically  author- 
ize such  allowance. 

In  this  connection  you  call  my  attention  to  the  provisions,  giving 
authority  for  the  allowance  of  such  per  diem  in  the  act  of  June  23, 
1913  (38  Stat.,  46),  making  appropriation  for  "  Surveying  the  public 
lands"  for  the  current  year;  also  to  the  provisions  of  section  2115, 
Revised  Statutes,  requiring  that  "  Indian  or  other  reservations,  or 
any  lands  *  *  *  shall  be  surveyed  *  ♦  *  as  nearly  as  may  be  in  con- 
formity to  the  rules  and  regulations  under  which  other  public  lands 
are  surveyed." 

There  is  a  comprehensive  statute  governing  traveling  expenses  of 
all  persons  holding  office  or  appointment  under  the  United  States. 
The  act  of  March  3, 1875  (18  Stat.,  452),  provides  tha1>- 

"  Hereafter  only  actual  traveling  expenses  shall  be  allowed  to  anv 
person  holding  employment  or  appointment  under  the  United  States.^' 


Digitized  by 


Google 


624  DECISIONS  OF  THE  COMPTBOLLEB. 

Some  exception^  have  been  made  by  Congress  to  the  general  opera- 
tion of  this  statute  but  they  have  been  made  in  specific  terms  as,  for 
instance,  in  the  matter  of  the  ^  per  diem  allowance  in  lieu  of  sub- 
sistence, not  exceeding  $3  "  to  surveyors  and  clerks  detailed  in  the 
work  of  surveying  and  resurveying  .the  public  lands.  This  is  the  ex- 
ception mentioned  by  you  under  the  appropriation  of  $700,000,  made 
by  the  act  of  June  23,  1913  (38  Stat,  46),  for  surveying  the  public 
lands. 

It  has  also  been  held  that  a  per  diem  in  lieu  of  subsistence  may  be 
agreed  upon  as  a  part  of  compensation  to  be  paid  from  ''  lump-sum  " 
appropriations  where  the  compensation  of  the  employee  is  not  fixed 
by  law.  Where,  however,  an  officer's  or  employee's  compensation  is 
fixed  by  law  '^  no  part  of  any  traveling  expenses  which  such  ^nployee 
may  incur  can  be  conmiuted  or  paid  upon  the  basis  of  an  estimated 
per  diem  allowance  as  distinguished  from  the  actual  expenditure  as 
shown  by  the  items."     (17  Comp.  Dec.,  618.) 

This  rule  is  applicable  to  the  case  presented  by  you,  and  if  the  em- 
ployees of  the  General  Land  Office,  as  mentioned  in  your  letter,  are 
'^within  the  classified  service"  and  have  their  compensation  fixed 
by  law  they  can  be  paid  a  per  diem  in  lieu  of  subsistence  as  a  part 
of  their  traveling  expenses  only  when  they  are  brought  within  the 
exception  to  the  act  of  March  8,  1876,  mprc^  by  being  engaged  on 
surveys  specifically  authorizing  tiie  payment  of  such  per  diem. 

The  requirement  of  section  2115,  Bevised  Statutes,  quoted  by  you, 
that  ^' Indian  or  other  reservation,  or  any  lands  *  *  *  shall  be  sur- 
veyed *  *  ♦  as  nearly  as  may  be  in  conformity  to  the  rules  and  regu- 
lations under  which  other  public  lands  are  surveyed,"  has  no  appli- 
cation to  create  an  exception  to  the  later  statute  of  March  3,  1875, 
suprOj  limiting  to  actual  traveling  expenses  the  amount  that  may  be 
paid  to  officers  and  employees  of  the  Government  when  traveling 
under  orders  on  public  business. 

I  have  the  honor,  therefore,  to  answer  your  question  in  the  nega- 
tive. 


TKAHSPOBTATIOH  TO  THE  STATES  OF  AH  XIEPLOTBS  OT  THE  I8TH1CXAV 

CAVAL  coiaassioE. 

An  employee  of  the  Isthmian  Canal  Commission  who  had  been  granted  leave 
of  absence  with  pay  to  visit  the  United  States,  and  who  was  diachaTged 
while  on  said  leave,  is  not  aitltled  to  reimbursement  of  the  cost  of  trans- 
portation to  the  States. 

Deoisioii  by  ComptroUer  Downey,  lUaet  13,  1914: 

J.  Marion  Machette,  of  Lima,  Ohio,  late  an  employee  of  the 
Isthmian  Canal  Commission,  requested  March  9,  1914,  a  revision  of 
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the  action  of  the  Auditor  for  the  War  Department  in  disallowing  his 
claim  for  refundment  of  $20,  being  the  amount  paid  by  him  for 
transportation  to  the  United  States  when  entering  on  42  days'  leave 
of  absence,  as  shown  by  said  auditor's  certificate  of  settlement  No. 
496537,  dated  February  17, 1914. 

The  facts  in  this  case  are  stated  in  a  letter  from  the  chairman 
of  the  Isthmian  Canal  Commission  to  the  Washington  office  on 
January  23,  1914,  which  reads: 

"  Under  date  of  July  8,  1913,  Mr.  Matchette,  who  was  employed 
as  locomotive  engineer,  applied  for  and  was  granted  42  days  leave 
of  absence  with  pay,  efltective  August  13,  1913.  He  sailed  from 
Cristobal  on  the  steamship  Panama^  which  cleared  August  13,  1913, 
paying  the  employees'  rate  of  $20  to  which  he  was  entitled  under 
the  conditions  of  ^s  employment  on  the  vessels  of  the  Panama  Kail- 
road  Steamship  Line  between  Cristobal  and  New  York  when  enter- 
ing upon  or  returning  from  authorized  leave  of  absence. 

"  Shortly  after  Mr.  Matchette  left  the  Isthmus  it  became  necessary 
to  make  a  considerable  reduction  in  the  force  of  locomotive  engineers, 
and  Mr.  Matchette  was  selected,  alon^  with  several  others,  for  dis- 
charge. Your  office  was  accordingly  mstructed  by  cable  under  date 
of  September  4,  1913,  to  notify  Mr.  Matchette  that  his  services  had 
been  terminated  on  account  of  reduction  in  force. 

"  The  general  conditions  of  employment  provide  that  *  employees 
from  the  United  States  will  be  given  return  transportation  upon  the 
termination,  by  or  at  the  instance  of  the  commission,  of  satisfactory 
service,  the  character  of  such  service  to  be  determined  by  the  head 
of  the  department  in  which  employed.* 

'^  The  ground  upon  which  Mr.  Matchette  bases  his  claim  for  reim- 
bursement of  the  money  paid  by  him  for  transportation  from  Cristo- 
bal to  New  York  is  that,  had  he  been  notified  prior  to  his  departure 
from  the  Isthmus  that  his  services  would  not  be  required,  he  would 
under  the  regulations  have  been  entitled  to  free  transportation  to  the 
United  States.  While  I  believe  there  is  merit  in  Mr.  Matchette's 
daim,  I  have  taken  the  position  that,  inasmuch  as  he  was  granted 
the  reduced  rate  to  which  he  was  entitled  when  entering  upon  leave 
of  absence,  and  his  services  were  terminated  while  he  was  in  the 
United  States,  I  have  no  authority  under  existing  rules  to  grant 
the  refund  requested." 

In  a  similar  question  presented  to  this  office,  it  was  held  in  52  MS. 
Comp.  Dec.,  1164,  that : 

"  There  is  no  authority  in  the  regulations  of  the  commission  for 
the  payment  of  transportation  to  the  States  of  employees  going  on 
leave  of  absence." 

The  letter  of  the  chairman  of  the  commission  indicates  that  it  was 
not  determined  to  discharge  the  claimant  until  after  he  left  the 
Isthmus  pursuant  to  his  granted  leave. 

The  auditor's  disallowance  of  the  claim  for  reimbursen^ent  of  this 
item  is  affirmed. 
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SU8FEH8IOH  OF  PART  OF  ITEli— APPBOPRIATIOH  XADS  FOB  BSXAIHBEB. 

Tlie  appropriation  of  a  specific  sum  for  pajonent  of  a  claim  reported  by 
the  Secretary  of  the  Treasury  after  certification  by  an  auditor  is  an 
adjudication  only  of  the  claim  so  certified^  and  not  of  any  item  or  items 
suspended  by  the  auditor  in  connection  with  the  original  claim. 

Each  distinct  item  in  an  account  should  be  settled  by  the  auditor  as  an 
entirety. 

Deelslon  by  Comptroller  Downey,  ICarch  18,  1914: 

The  New  York  Central  &  Hudson  River  Railroad  Co.,  per  letter 
of  March  2,  1914,  requests  an  additional  allowance  of  48  cents  for 
services  rendered  for  the  Navy  Department  upon  the  following  state 
of  facts: 

The  company  claimed  $64.61  for  transportation  of  freight  from 
navy  yard,  Portsmouth,  N.  H.,  to  navy  yard,  Brooklyn,  N.  Y.,  i)er 
bill  of  lading  No.  72,  September  9,  1909. 

The  Auditor  for  the  Navy  Department,  per  settlement  No.  6601, 
June  27,  1913,  certified  the  amount  of  $59.01  as  due  the  claimant  to 
be  reported  to  Congress  under  the  provisions  of  section  2  of  the 
deficiency  appropriation  act  of  July  7,  1884  (23  Stat.,  254).  The 
difference  between  the  amount  claimed  and  the  amount  certified  to 
Congress,  $5.60,  was  suspended  by  the  auditor  as  per  certificate  of 
differences  accompanying  said  settlement. 

The  amount  found  due  was  reported  to  Congress  by  the  Secretary 
of  the  Treasury,  being  included  in  House  Document  No.  157,  Sixty- 
third  Congress,  first  session  (p.  13),  and  was  specifically  appropri- 
ated for,  being  included  in  the  sum  of  $668.43  appropriated  for 
claims  certified  by  the  Auditor  for  the  Navy  Department  per  de- 
ficiency act  of  October  22,  1913  (p.  26). 

It  is  well  settled  that  the  appropriation  of  a  specific  sum  to  pay 
a  claim  certified  by  an  auditor  and  reported  to  Congress  by  the 
Secretary  of  the  Treasury  under  the  provisions  of  section  2  of  the 
act  of  July  7,  1884,  supra^  is  an  adjudication  of  the  claim  by  Con- 
gress, and  that  the  accounting  officers  have  no  jurisdiction  to  revise 
such  adjudication,  or  thereafter  to  reconsider  or  reexamine  the  claim. 
See  my  decision  of  November  6,  1913  (20  Comp.  Dec,  288),  and 
cases  cited  therein. 

The  question  arises  whether  this  adjudication  by  Congress  covers 
the  entire  claim,  including  the  suspended  item,  the  auditor  having 
maintained  in  a  communication  to  the  claimant  that  in  view  of  said 
adjudication  he  had  no  further  authority  to  consider  the  matter. 

The  auditor  is  authorized  by  law  (28  Stat.,  208)  to  suspend  "items 
in  an  account  in  order  to  obtain  further  evidence  or  explanati(Mis 
necessary  to  their  settlement." 

Such  suspended  items  are  within  the  jurisdiction  of  the  auditor 
until  his  final  action  thereon  by  allowing  or  disallowing  same. 
And  when  the  auditor  segregates  an  item,  by  suspending  a  part  of 
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an  item  originally  claimed,  the  amount  thus  suspended  by  such  act 
of  segregation  and  suspension  becomes  thereby  a  separate  and  dis- 
tinct item  over  which  he  retains  jurisdiction,  the  same  as  any  other 
item  of  suspension.  See  decisions  of  this  office  November  26,  1901 
(8  Comp.  Dec.,  843) ;  May  8,  1913  (19  Comp.  Dec,  706) ;  and  Sep- 
tember 13,  1913  (20  Comp.  Dec.,  169). 

The  items  thus  segregated  and  suspended  by  the  auditor,  and  over 
which  he  retains  jurisdiction,  can  not  be  considered  as  embraced  in 
the  items  of  the  claim  reported  to  Congress,  supra. 

It  appearing  that  Congress  has  taken  no  action  on  the  claim  other 
than  the  item  as  reported  by  the  Secretary  of  the  Treasury,  which 
did  not  include  the  suspended  item,  the  adjudication  by  Congress 
must  be  considered  as  relating  to  the  item  thus  reported  only  and 
not  to  the  suspended  item. 

The  suspended  item  is  therefore  within  the  jurisdiction  of  the 
auditor,  and  he  has  authority  to  allow  or  disallow  the  same  in  whole 
or  in  part. 

In  this  connection  it  is  noted  that  the  act  of  July  31,  1894  (28 
Stat.,  205,  et  seq.),  authorizes  and  directs  the  settlement  of  accounts 
by  the  various  auditors  of  the  Treasury  Department,  whose  action 
thereon  shall  be  final  and  conclusive  upon  the  executive  branch  of 
the  Government  except  in  case  of  revision  thereof,  as  contemplated  by 
said  act. 

Section  8  of  the  same  act  contains  the  provision  that — 

^'Nothing  in  this  act  shall  prevent  an  auditor  from  suspending 
items  in  an  account  in  order  to  obtain  further  evidence  or  explana- 
tions necessary  to  their  settlement." 

In  a  decision  of  this  office  dated  November  26, 1901  (8  Comp.  Dec., 
343),  my  predecessor  said  that  this  provision  does  ^'not  contemplate 
the  division  by  an  auditor  of  a  single  item  which  is  not  severable  into 
fractional  parts  and  the  suspension  of  a  part  only  of  such  an  item. 
I  think  the  whole  of  each  such  item  in  an  account  should  be  acted 
upon  at  the  same  time,  either  to  allow  or  disallow  in  whole  or  in 
part  or  to  suspend  action  upon  the  whole." 

I  fully  agree  with  the  said  view&  I  think  the  act  authorizing  the 
settlement  of  accounts  by  the  auditors  contemplates  final  action 
thereon  by  an  allowance  of  so  much  thereof  as  is  authorized  by  law 
and  a  disallowance  of  the  remainder,  and  that  the  provision  author- 
izing a  delay  in  the  settlement  of  any  item  in  the  account  by  sus- 
pending the  same  for  further  evidence  or  explanation  contemplates 
the  treatment  of  the  said  item  as  an  entirety  by  suspending  action 
thereon  until  he  obtains  the  information  that  will  enable  him  to  fully 
settle  the  same  by  allowance  or  disallowance,  and  that  a  suspension  of 
a  part  of  an  item  is  not  authorized. 
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The  auditor  should  therefore  treat  each  distinct  item  in  an  account 
in  its  entirety,  suspending  action  thereon  when  he  desires  further 
evidence  or  explanation,  but  settling  the  same  fully  whenever  he 
takes  any  final  action  thereon. 


uaxrrDATED  daxagss  toe  delays  ih  deliveey. 

A  contract  providing  for  the  deduction  of  a  reasonable  percentage  of  the  con- 
tract value  of  articles  not  delivered  within  the  agreed  time  for  delivery 
will  not  be  construed  as  one  providing  for  a  penalty  for  delay  where  it 
appears  that  the  amount  of  such  deduction,  though  large,  was  due  to  long 
and  inexcusable  delays. 

Other  contract  provisions  construed.     (See  decision.) 

Decision  by  Comptroller  Downey,  March  16,  1914: 

T.  J.  B.  Kellier,  trustee  in  bankruptcy  for  S.  E.  Naylor  &  Co., 
requested,  May  19,  1913,  a  revision  of  the  settlement  made  by  the 
Auditor  for  the  War  Department  of  his  claim  (No.  495507)  for 
$34,852.34,  a  balance  alleged  to  be  due  the  bankrupt  firm's  estate 
under  certain  contracts  with  the  Isthmian  Canal  Commission,  the 
tenor  and  dates  of  which  will  presently  be  stated. 

The  auditor  (by  certificate  No.  1119,  dated  May  3,  1913)  allowed 
$24,278.09  of  the  sum  claimed  and  disallowed  the  balance,  i.  e., 
$4,265.57  as  liquidated  damages  for  delayed  deliveries ;  $35.68  as  cost 
of  unnecessary  inspections;  $258.40  as  excess  cost  of  articles  bought 
in  the  open  market  by  reason  of  the  contractor's  failure  to  deliver  as 
agreed ;  and  $6,014.60  as  freight  at  agreed  rates  on  materials  shipped 
by  the  contractor  on  a  vessel  chartered  by  the  commission,  or 
$10,574.25  in  all. 

Warrant  for  the  amount  allowed  by  the  auditor  has  not  been 
accepted  by  appellant  and  is  now  on  file  in  this  office  pending  a  deter- 
mination of  the  appeal  under  consideration. 

By  contract  dated  April  25,  1910  (W.  O.  22577),  S.  E.  Naylor  & 
Co.,  hereinafter  referred  to  as  "  the  contractor,"  undertook,  "  in  ac- 
cordance with  the  specifications  contained  in  circular  invitation  of 
the  commission  No.  569,  dated  March  19,  1910,"  to  furnish  and  de- 
liver on  dock  at  Colon  certain  long  and  short  leaf  pine  untreated 
piles,  as  follows: 

Item  No. 

1.  324,  35-foot,  per  linear  foot,  $0.16 $1. 814. 40 

2.  288,  45-foot,  per  linear  foot,  |0.16 2, 073. 60 

3.  288,  55-foot,  per  linear  foot,  $0.17 2, 692. 80 

4.  288,  65-foot,  per  linear  foot,  $0.17 3, 182. 40 

5.  84,  75-foot,  per  linear  foot,  $0.17 1,071.00 

6.  1,960,  80-foot,  per  linear  foot,  $0.20 31,360.00 

Total , 42, 194. 20 
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The  piling  so  contracted  for  was  to  be  delivered  as  follows :  Items 
1,  2,  and  3  on  or  before  July  1, 1910;  items  4  and  5  and  half  of  item 
6  on  or  before  October  1,  1910 ;  the  remainder  of  item  6  on  or  before 
December  1, 1910 ;  or  in  default  of  such  delivery  it  was  agreed  that — 

"  One-tenth  of  1  per  centum  of  the  contract  price  of  such  articles 
shall  be  deducted  for  each  day^'s  delay,  as  liquidated  damages  for  the 
delay,  until  satisfactory  delivery  or  performance  shall  have  been 
made,  or  until  such  time  as  the  commission  may  reasonably  procure 
similar  articles  elsewhere." 
and  that — 

"  In  all  cases  where  the  commission,  by  reason  of  any  default  on 
the  part  of  the  cont^'actor.  purchases  similar  articles  elsewhere,  the 
difference  in  cost  ♦  *  *  may,  in  addition  to  the  accrued  liqui- 
dated damages,  be  collected  by  the  commission  from  the  contractor 
or  his  sureties.'^ 

with  the  proviso  that  delays  caused  by  strikes,  acts  of  God,  public 
enemies,  or  the  commission,  to  the  extent  to  which  the  same, ''  in  the 
judgment  of  the  conmiission,"  justified  the  delay  or  "delays  which 
cause  no  damage  or  inconvenience  to  the  Government  when  expressly 
waived  by  the  commission,"  should  not  be  charged  against  the  con- 
tractor. 

By  supplemental  contract,  dated  October  17,  1910  (W.  O. 
22677-A) ,  Item  6  supra  was  changed  so  as  to  call  for  the  delivery,  by 
January  1,  1911,  of  500  85-foot  piles  at  a  price  of  23  cents  per  linear 
foot  and  1,460  80-foot  piles  (these  to  be  delivered  as  originally 
agreed),  instead  of  1,960  80- foot  piles.  Except  as  so  modified,  the 
contract  of  April  25,  1910,  remained  in  full  force  and  effect. 

Only  a  small  lot  of  piles  was  delivered  within  the  time  agreed  (48 
on  June  30,  1910).  Other  deliveries  were  made  on  various  dates 
(July  20,  Aug.  19,  Oct.  4  and  7,  Nov.  11,  Dec.  2  and  24,  1910,  and  on 
Feb.  13,  and  Mar.  12, 1911),  part  or  all  of  such  deliveries  being  made 
subsequent  to  the  contract  time  for  such  deliveries.  On  one  occa- 
sion, at  least,  the  contractor  requested  that  an  inspector  be  sent  to 
inspect  piling  when  none  was  ready  for  inspection,  and  the  inspec- 
tor's traveling  expenses,  $27.35,  were  charged  against  the  contractor. 
For  all  piling  delivered  after  the  agreed  dates  for  delivery,  liqui- 
dated damages  at  the  agreed  rate  were  deducted  for  each  day's  delay, 
such  deductions,  all  told,  amounting  to  $2,833.30. 

Quite  a  large  proportion  of  the  piling  shipped  to  the  Isthmus 
under  this  contract  was  either  rejected  outright  as  not  complying 
with  the  contract  terms  or  accepted,  with  the  contractor's  assent,  at 
a  reduced  price  because  of  defects  of  various  kinds.  Also,  some  ma- 
terial rejected  on  first  Isthmus  inspection  was,  to  meet  urgent  needs 
of  the  commission,  later  accepted. 

All  the  piles  actually  delivered  by  the  contractor  under  this  con- 
tract were  worth,  at  contract  and  specially  agreed  prices,  a  total  of 
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$37,944.  From  different  payments  made  by  the  commission  there 
were  deducted  liquidated  damages  ($2,833.30)  and  cost  of  needless 
inspection  ($27.35),  amounting  to  $2,860.65,  and  10  per  cent 
($3,365.42)  was  retained  also,  making  the  net  payments  made  by  the 
coomiission  amount  to  $30,288.68.  One  lot  rejected  by  the  commis- 
sion but  later  accepted  and  used,  worth  $1,429.25,  was  not  paid  for 
by  the  commission,  but  was  included  in  the  auditor's  settlement  after 
making  the  proper  deduction  ($124.10)  for  delays  in  delivery  of  the 
lot  in  question. 

The  auditor  made  a  total  allowance  under  this  contract  of  $4,670.57 
($3,365.42  retained  percentages  plus  $1,305.15  net  for  lot  of  piles  not 
included  in  any, settlement  of  the  commission),  and  disallowed  claim 
for  $2,984.75  additional  (deducted  as  liquidated  damages,  etc.). 

The  auditor's  action  is  affirmed.  The  contractor  has  made  some 
effort  to  show  that  parts  of  the  delays  that  occurred  in  deliveries 
under  this  contract  were  due  to  excessive  rains  or  other  causes  that 
would  relieve  it  from  liability  for  the  agreed  damages  for  delays  in 
deliveries.  But  it  presents  no  such  evidence  in  this  connection  as 
will  outweigh  the  finding  of  the  commission  that — 

^  The  delaj  in  the  delivery  of  these  piles  was  not  caused  by  strikes, 
public  enemies,  or  force  and  violence  of  the  elements,  but  was  due 
almost  wholly  to  the  inability  of  the  contractor  to  secure  at  the 
proper  time  a  steamer  for  the  transportation  thereof," 

and  this  finding,  under  the  contract  and  on  the  showing  made,  must 
be  accepted  as  correct.  For  delays  due  to  such  causes  the  contractor 
was  responsible.  Deductions  appear  to  have  been  made  strictly  in 
accordance  with  the  contract  terms,  and  the  contractor  has  been  paid 
all  that  was  properly  due  him  under  this  contract. 

In  view  of  the  fact  that  the  contract  provided  for  "  preliminary 
inspection  "  of  all  materials  before  shipment  from  the  United  States 
and  that  they  were  "  inspected  "  by  an  agent  of  the  commission  be- 
fore shipment,  it  would  seem  that  such  preliminary  inspection  should 
have  been  such  as  to  guard  against  any  extensive  rejecticms  on  the 
Isthmus  and  save  the  contractor  heavy  loss  on  account  of  freights  or 
necessary  reductions  in  price  on  rejected  materials,  but  the  final 
Isthmus  inspection  was  controlling  and  I  have  no  power  to  consider 
any  loss  to  the  contractor  which  seemingly  might  have  been  prevented 
or  at  least  minimized. 

Under  contract  (W.  O.  26927)  dated  May  1,  1911,  S-  E.  Naylor 
&  Co.  further  undertook  and  agreed,  subject  to  like  stipulations  as 
to  damages  for  delays  to  those  set  forth  supra  under  W.  O.  22577, 
to  furnish  and  deliver  on  the  Isthmus  1,000  untreated  85-foot  piles 
by  July  1,  1911,  and  a  like  number  by  September  1,  1911,  at  a  price 
of  34  cents  per  foot,  all  in  accordance  with  attached  specifications, 
among  the  requirements  of  which  was  one  that  piling  delivered  there- 
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under  should  not  have  a  crook  in  excess  of  3  inches.  By  later  stipu- 
lations it  was  agreed  that  piling  having  a  crook  greater  than  3  inches 
but  less  than  6  inches  would  be  accepted  at  a  price  of  28  cents  per 
linear  foot. 

The  first  delivery  was  made  August  26,  1911.  It  consisted  of  265 
piles  invoiced  at  34  cents,  and  285  at  28  cents  per  foot,  for  22,820  and 
24,440  feet,  respectively,  and  less  $817.71  damages  for  delay,  $18.06 
cost  of  needless  inspection,  and  $1,460.20  as  10  per  cent  retained  per- 
centage— $2,295.97  in  all,  was  paid  for  as  invoiced,  $14,602,  or 
$12,306.03  net. 

October  21, 1911,  the  contractor  having  made  no  further  deliveries, 
88  piles,  3,230  1-foot,  were  bought  at  42  cents  per  foot.  These  cost 
$258.40  in  excess  of  what  like  piles  would  have  cost  under  the  con- 
tract of  May  1,  1911.  They  were  delivered  October  21,  1911,  122 
days  after  July  1,  1911. 

This  left  a  balance  of  412  piles  due  for  delivery  on  the  first  1,000 
piles  covered  by  the  contract 

November  23,  1911,  534  piles  were  delivered,  82  of  which  (7,065 
feet)  were  invoiced  at  34  cents,  377  (32,425  feet)  at  28  cents,  and  the 
balance,  75  (6,395  feet) ,  was  rejected  as  not  complying  with  the  speci- 
fications. These  last,  under  special  agreement,  were  later  accepted 
and  used,  the  agreed  price  therefor  being  18  cents  per  foot  ($1.161.10) . 
This  lot,  therefore,  at  contract  or  specially  agreed  prices,  was  $12,- 
628.80— i.  e.,  7,055  feet  at  34  cents,  $2,398.70;  32,425  feet  at  28  cents, 
$9,079;  and  6,395  feet  at  18  cents,  $1,151.10— $12,628.80  in  all. 

Of  this  lot,  82  piles,  7,055  feet  at  84  cents,  $2,398.70,  and  330  piles, 
28,150  feet  at  28  cents,  $7,882,  were  required  to  complete  the  first  1,000 
piles,  and  delivery  thereof  was  due  July  1, 1911.  Delivery  was  made 
November  23, 1911. 

The  balance,  47  piles,  4,275  feet,  at  28  cents,  $1,197,  and  75  piles, 
6,395  feet  at  18  cents,  $1,151.10,  applied  on  the  second  1,000  piles, 
and  was  not  therefore  due  for  delivery  until  September  1,  1911. 

The  third  and  last  shipment  made  was  made  on  a  vessel  chartered 
by  the  commission  under  an  agreement  that  12  cents  per  foot  freight 
would  be  paid  the  commission  by  the  contractor.  February  12,  1912, 
608  piles  were  delivered — a  delay  of  165  days  beyond  the  agreed 
date  for  such  delivery.  This  lot  consisted  of  232  piles,  19,705  feet, 
invoiced  at  34  cents,  $6,699.70;  286  piles,  24,365  feet  at  28  cents, 
$6,822.20;  32  piles,  2,390  feet,  at  the  specially  agreed  price  of  18 
cents,  $430.20,  and  58  piles,  4,920  feet,  at  the  special  price  of  24  cents, 
$1,180.80. 

No  further  deliveries  having  been  made  on  June  17,  1912,  69  piles, 
6,896  feet,  were  bought  without  extra  cost  (at  34  cents  per  foot),  and 
the  contractor  charged  with  damages  for  delay  in  the  delivery. 
Thereafter  the  contractor's  right  to  make  further  deliveries  was  ter- 
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minated,  and  no. further  deliveries  or  purchases  an  aooount  were 
made. 

It  thus  appears  that,  all  told,  the  contractor  delivered  piles,  whidi 
at  contract  or  specially  agreed  prices  were  worth  a  total  of  $12,367.70, 
on  which  one  payment,  $12,306.03,  was  made  by  the  conmiission, 
leaving  $30,067.67  still  due  but  for  the  accrued  freight,  damages,  and 
other  charges. 

The  commission  found  that  delivery  of  the  first  1,000  piles  was 
delayed  by  abnormal  weather  conditions  for  a  period  of  30  days, 
and  that  the  contract  date  for  such  delivery  should  therefore  be  ex- 
tended for  that  time,  i.  e.,  from  July  1  to  31,  1911.  It  likewise 
found  that  the  delivery  of  the  second  1,000  piles  was  delayed  for  a 
period  of  40  days,  and  that  the  contract  date  for  such  delivery 
should  be  moved  forward  for  a  like  time,  L  e.,  from  September  1  to 
October  11,  1911.  All  delay  in  the  delivery,  after  July  31,  1911,  of 
the  first  1,000  piles,  and  after  October  11, 1911,  in  the  delivery  of  the 
second  1,000,  was  due  to  causes  for  which  the  contractor  was  respon- 
sible, and  no  part  of  such  delays,  the  commission  found  and  decided, 
was  due  to  any  of  the  causes  entitling  the  contractor  to  a  remission 
of  damages  or  extension  of  time. 

The  balance  due  under  this  contract,  less  liquidated  damages  at 
the  agreed  rate  for  all  delays  for  which  the  contractor,  as  found  by 
the  commission,  was  responsible,  amounting  all  told  to  $4,141.52— 
freight  charges  ($6,014.60),  excess  cost  ($258.40),  and  $35.63,  cost  of 
needless  inspection — the  commission  offered  to  pay  upon  the  execu- 
tion of  a  release  of  all  claims  growing  out  of  said  contract,  but  this 
the  contractor  declined  to  give.  The  auditor  made  settlement  on  the 
same  basis,  raising  charges  against  the  contractor  on  the  account 
stated  aggregating  $10,450.10,  and  allowed  a  balance  accordingly  of 
$19,607.57. 

The  contractor  has  contended  all  along,  and  still  contends,  that 
most,  if  not  all,  the  delays  in  deliveries  were  due  to  abnormal  weather 
conditions  existing  in  the  Southern  States  during  the  summer  and 
early  fall  of  1911,  and  that  but  for  such  conditions  deliveries  would 
have  been  made  approximately  as  agreed  instead  of  months  after- 
wards. This  contention  is  not  sustained  by  the  facts,  however.  The 
commission,  with  full  reports  of  the  Weather  Bureau  before  it  as 
to  weather  conditions  in  the  region  from  whence  the  piles  were  to 
be  procured,  and  after  what  appears  to  have  been  a  very  careful  in- 
vestigation, has  found  that  abnormal  weather  conditions  were  re- 
sponsible for  parts  of  tJie  delays  that  occurred,  and  settlement  was 
made  on  the  basis  of  this  finding.  Under  the  terms  of  this  contract, 
the  contractor  was  responsible  for  all  delays  which,  ^'in  the  judg- 
ment  of  th^  commmsioTi^'^  were  not  due  to  acts  of  the  commission 
itself,  strikes,  acts  of  Grod,  or  public  enemies.    The  '^  judgment  of  the 
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commission ''  as  to  the  extent  of  delays  caused  by  abnormal  weather 
in  this  case  I  find  no  occasion  for  questioning,  and  I  see  no  reason 
for  allowing  additional  time  on  such  account.  Damages  were  com- 
puted in  strict  accordance  with  the  contract  terms  and  only  for 
those  delays  for  which  the  contractor  was  responsible,  and  the  set- 
tlement of  the  auditor  charged  the  contractor  with  damages  for  such 
delays  only. 

Another  contention  is  that  it  was  practically  impossible  to  obtain 
and  supply  the  piles  called  for  by  this  contract,  i.  e.,  that  2,000  piles 
85  feet  long  and  of  required  sizes  simply  could  not  be  found.  The 
answer  to  this  contention  is  that  the  contract  was  fairly  made.  No 
one  compelled  the  contractor  to  enter  into  this  contract,  and  however 
difficult  of  performance  his  undertaking  was,  that  was  a  matter  that 
he  alone  was  to  consider.  If  the  contract  was  one  well-nigh  impos- 
sible of  performance,  such  impossibility  was  one  not  arising  after 
the  contract  was  made.  {Phoenix  Bridge  Co.  v.  TJmted  States^  211 
U.  S.,  188;  Jones  v.  United  States^  96  U.  S.,  24;  Booth  v.  MUl  Co.^ 
60  N.  Y.,  487;  JacksonviMe^  etc.^  R.  R.  Co.  v.  Hooper^  160  U.  S.,  514, 
528.) 

I  am  not  unmindful  of  the  quite  evident  fact  that  this  contractor 
has  sustained  unusual  losses  on  account  of  his  contract  relations  with 
the  Government  here  noticed,  but  from  all  the  facts  appearing  I  can 
not  say  that  any  charge  has  been  raised  against  him  that  was  not 
properly  raised  under  the  contract  concerned.  The  enormity  of  the 
damages  charged  against  him  is  explained  by  the  long  delays,  and 
for  these  I  think  it  clear  the  contractor  alone  was  responsible. 

The  auditor's  settlement  was  in  accordance  with  the  facts  of  the 
case  and  must  be  affirmed  accordingly. 


EZTAA  COXPEHSATIOV. 

Payment  to  a  person  who  holds  the  position  of  disbursing  clerk  or  depaty 
disbandng  clerk  in  the  Treasury  Department,  with  compensation  fixed 
by  law,  of  extra  compensation  for  disbursing,  under  appointment  or  desig- 
nation by  the  President,  appropriations  of  the  Tariff  Board,  is  prohibited 
by  section  1704,  Revised  Statutes;  the  duty  of  disbursing  these  appropria- 
tions being  one  which  would  have  devolved  upon  the  disbursing  clerk 
of  the  executive  office  but  for  this  special  designation  or  appointment 

Both  sections  1764  and  1766,  Revised  Statutes,  prohibit  payment  of  this  extra 
compensation  unless  the  employment  as  special  disbursing  agent  is  a  sepa- 
rate place  with  compensation  fixed  by  law  or  regulation.  It  is  not  fixed 
by  law,  and  an  oral  understanding  with  the  Tariff  Board  that  a  certain 
compensation  would  be  paid  is  not  equivalent  to  a  regulation  fixing  com- 
pensation for  the  place  of  special  disbursing  agent 

BeoliloB  by  Comptroller  Downey,  Xareh  17,  1914: 

W.  S.  Richards,  former  disbursing  agent  of  the  Tariff  Board,  ap- 
plied, February  26,  1914,  for  a  revision  of  the  action  of  the  Auditor 
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for  the  State  and  other  Departments  in  disallowing,  by  settlement 
No.  5660,  dated  October  20,  1913,  an  item  of  $1,143.62,  being  the 
aggregate  amomit  paid  to  himself  as  disbursing  agent  of  the  Tariff 
Board  for  the  period  from  November  26,  1909,  to  August  24,  1912, 
inclusive. 

Section  2  of  the  tariff  act  of  August  5,  1909  (36  Stat,  83),  con- 
tains the  following  provision : 

"  To  secure  information  to  assist  the  President  in  the  discharge  of 
the  duties  imposed  upon  him  b^  this  section,  and  the  officers  of  the 
Government  m  the  administration  of  the  cust<Mns  laws,  the  Presi- 
dent is  hereby  authorized  to  employ  such  persons  as  may  be  required." 

In  accordance  with  this  general  authorization.  Congress  has  from 
time  to  time  made  appropriation  '^  to  enable  the  President  to  secure 
information  and  to  assist  the  officers  of  the  Grovemment  in  the  ad- 
ministration of  the  customs  laws,"  as  provided  by  the  section  above 
quoted.    (36  Stat,  119,  703,  1363.) 

The  President,  in  pursuance  of  the  authority  conferred  by  these 
laws,  issued  the  following  appointment : 

"  Mr.  W.  S.  RiCHAKDS, 

"  Disbursing  ClerJc^  Treasury  DepartmefU. 
"Sir:  You  are  hereby  appointed  as  my  a^ent  to  di^urse  any 
moneys  appropriated  by  Congress  to  secure  information  to  assist  the 
President  m  the  discharge  of  the  duties  imposed  upon  him  by  section 
2  of  the  tariff  act,  approved  August  5,  1909.  (Public  No.  s!)  Your 
official  designation  will  be  disbursing  agent,  Tariff  Board.    You  will 

ejrform  your  duties  under  the  direction  of  the  chairman  of  the  Tariff 
oard  appointed  bv  me  under  authority  of  the  aforesaid  act. 
"You  will  give  bond  for  the  proper  performance  of  your  duties 
under  this  appointment  in  such  form  and  with  such  security  as  the 
Secretary  of  the  Treasury  shall  determina 

"(Signed)  Wm.  H.  Taft. 

"  The  White  House, 

''November  26,  1909 r 

This  appointment  was  within  the  President's  discretionary  power 
under  the  statutes,  notwithstanding  that  the  Tariff  Board  was 
located  in  Washington,  where  all  disbursements  were  made,  and 
Congress  had  provided  specifically  for  a  disbursing  offcer  for  the 
executive  office,  whose  duty  it  would  otherwise  have  been  to  disburse 
these  appropriations. 

It  does  not  follow,  however,  that  Mr.  Richards  is  entitled  to  receive 
compensation  for  services  rendered  under  this  appointment.  During 
the  whole  of  the  period  covered  by  his  services  to  the  board  Mr-' 
Richards  held  a  position  either  as  disbursing  clerk  or  as  deputy  dis- 
bursing clerk  of  the  Treasury  Department,  with  compensation  fixed 
by  law  at  $2,500  and  $2,750  per  annum,  respectively. 
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Sections  1763, 1764,  and  1765,  Revised  Statutes,  provide : 

"  1763.  No  person  who  holds  an  office,  the  salary  or  annual  c<mi- 
pensation  attached  to  which  amounts  to  the'  sum  of  $2,500,  shall  re- 
ceive compensation  for  discharging  the  duties  of  any  other  office, 
unless  expressly  authorized  by  law. 

"  1764.  No  allowance  or  compensation  shall  be  made  to  any  officer 
or  clerk  by  reason  of  the  discharge  of  duties  which  belong  to  any 
officer  or  clerk  in  the  same  or  any  other  department,  and  no  lulowance 
or  condensation  diall  be  made  for  any  extra  services  whatever  which 
any  officer  or  clerk  may  be  required  to  perform,  unless  expressly 
authorized  by  law. 

"  1765.  No  officer  in  any  branch  of  the  public  service,  or  any  other 
person  whosfe  salary,  pay,  or  emoluments  are  fixed  by  law  or  regula- 
tions, shall  receive  any  additional  pay,  extra  allowance,  or  compensa- 
tion, in  any  form  wliatever,  for  the  disbursement  of  public  money, 
or  for  any  other  service  or  duty  whatever,  unless  the  same  is  author- 
ized by  law  and  the  appropriation  therefor  explicitly  states  that  it  is 
for  such  additional  pay,  extra  allowance,  or  compensation." 

Mr.  Richards's  appointment  as  agent  to  disburse  these  appropria- 
tions was  an  employment  and  not  an  appointment  to  office.  There- 
fore neither  the  prohibition  in  1763,  supra^  nor  the  restriction  found 
in  section  2  of  the  act  of  July  31, 1894  (28  Stat,  205) ,  applies  to  this 
case. 

It  has  been  held  that  section  1764  relates  to  allowances  or  compen- 
sation to  officers  or  clerks  in  an  executive  department  for  the  dis- 
charge of  duties  belonging  to  other  officers  or  clerks  in  the  same  or 
another  department.  {Lamdram  v.  United  States^  16  Ct.  CI.,  74, 
83).  Mr.  Richards  held  positions  in  the  Treasury  Department.  The 
section  prohibits  the  payment  to  him  of  compensation  for  discharg- 
ing the  duties  of  another  officer  or  clerk  in  his  own  or  any  other 
department. 

The  executive  office  is  not  an  "  executive  department "  within  the 
narrow  sense  of  the  term,  but  the  President  is  the  head  of  the  exec- 
utive service,  and  the  clear  intent  and  purpose  of  the  section  is  that 
a  departmental  officer  or  clerk  shall  not  receive  compensation  for  dis- 
charging duties  belonging  to  another  officer  or  clerk  in  the  executive 
service  at  Washington,  whose  duties  and  compensation  are  specifically 
defined  by  law.  (Landram's  case,  supra.)  The  disbursement  of 
these  appropriations  is  within  the  scope  of  the  duties  of  the  disburs- 
ing clerk  of  the  executive  office,  and  would  have  devolved  upon  him 
but  for  the  special  appointment  or  designation. 

Both  sections  1764  and  1765,  Revised  Statutes,  prohibit  the  pay- 
ment to  Mr.  Richards  of  any  allowance  or  compensation  for  an  extra 
service  added  to  the  duties  of  his  position  as  disbursing  clerk  or 
deputy  disbursing  clerk  in  the  Treasury   Department.    '{United 
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States  V.  Saunders^  120  U.  S.,  129;  Bartlett  v.  United  States^  197 
U.  S.,  230;  WoodweU  v.  United  States,  214  U.  S.,  82;  ^'va/w  v.  iZniforf 
States,  226  U.  S.,  567.)  The  President's  letter  of  appointment  is 
addressed  to  Mr.  Richards  as  "  disbursing  clerk,  Treasury  Depart- 
ment." It  does  not  provide  for  compensation,  and  the  apparent 
intent  and  purport  of  the  appointment  is  to  impose  this  service  upon 
Mr.  Bichards  as  an  added  duty  under  his  appointment  as  disbursing 
clerk  of  the  Treasury  Department.  {WoodweU  v.  United  States^ 
frupra.) 

Under  no  circumstances  could  compensation  for  his  services  in 
disbursing  the  Tariff  Board  appropriation  be  lawfully  paid  to  Mr. 
Bichards  unless  he  held,  as  disbursing  agent  for  the  board,  a  sepa- 
rate place  or  employment  with  compensation  fixed  by  law  or  by 
regulation. 

Compensation  was  not  fixed  by  law  nor  by  the  letter  of  appoint- 
ment. It  is  stated,  as  a  fact,  that  the  President  authorized  the  Tariff 
Board  to  fix  the  salaries  of  all  persons  employed  under  the  act  except 
the  salaries  of  members  of  the  board.  The  only  evidence  bearing  on 
the  matter  of  compensation  to  be  paid  to  Mr.  Bidiards  for  disbursing 
these  appropriations  is  the  following  letter: 

"June  29,  1912. 
"  Mr.  W.  S.  BicHAKDS, 

"  Disbursing  Agent,  Tariff  Board, 

''Was7ungton,D.C. 
"  Deab  Sih  :  This  is  to  confirm  the  verbal  arrangement  had  with 
you  by  the  Tariff  Board  under  the  terms  of  which  you  were  to  receive 
as  compensation  for  your  services  as  disbursing  agent  for  the  Tariff 
Board  the  following: 

"  From  date  of  appointment  by  the  President,  November  26,  1909, 
to  June  30, 1911,  at  the  rate  of  five  hundred  dollars  per  annum  ($500) . 
"  From  and  after  July  1, 1911,  at  the  rate  of  three  hundred  dollars 
per  annum  ($300). 

"  The  said  compensation  to  be  paid  from  moneys  appropriated  for 
carrying  into  effect  section  2  of  the  tariff  act  approved  August  5, 
1909. 

"  BespectfuUy, 

"(Signed)  Henry  C.  Emery,  CAairTTian." 

This  letter  merely  evidences  a  prior  oral  understanding  of  un- 
certain date  that  Mr.  Bichards  should  receive  compensation  for  these 
services.  The  compensation  is  a  matter  of  personal  arrangement,  and 
the  letter  therefore  does  not  fix  the  compensation  of  the  position  of 
disbursing  agent  and  is  not  equivalent  to  a  regulation  fixing  said 
compensation. 

Payment  of  the  salary  in  question  is  prohibited  by  sections  1764 
and  1765,  Bevised  Statutes. 
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CONSTBUOTIVS  SSBVIOS  PAT  TO  OmOSBS  OP  THE  NAVT  OV  APPODfT- 
XEHT  PBOX  CIVIL  UPE. 

A  midshipman  of  the  Navy  who,  previous  to  his  resignation  on  account  of 
physical  disability,  makes  application  for  permission  to  take  the  examina- 
tion for  appointment  as  assistant  paymaster  In  the  Navy,  takes  such  ex- 
amination, passes,  and  is  duly  appointed,  is  not  appointed  '*  from  civil  life  " 
within  the  meaning  of  the  act  of  March  3,  1809,  so  as  to  entitle  him  to  a 
credit  in  computing  his  pay  of  five  years*  constructive  service. 

Decision  by  Comptroller  Downey,  March  17,  1914: 

E.  H.  Barber,  assistjant  paymaster,  United  States  Navy,  applied 
February  21, 1914,  for  a  revision  of  the  action  of  the  Auditor  for  the 
Navy  Department  in  settlement  No.  93509,  dated  November  17, 
1913,  disallowing  his  claim  for  five  years'  constructive  service  in 
computing  his  pay  as  assistant  paymaster  from  September  4  to  30, 
1912,  under  the  provision  contained  in  section  13,  act  of  March  3, 
1899  (30  Stat.,  1007),  as  follows: 

"*  *  *  that  all  officers,  including  warrant  officers,  who  have 
been  or  may  be  appointed  to  the  Navy  from  civil  life  shall,  on  the 
date  of  appointment,  be  credited,  for  computing  their  pay,  with  five 
years'  service.'' 

The  auditor  disallowed  the  claim  because — 

"Gaimant  to  be  entitled  to  pay  as  an  assistant  paymaster  with 
the  rank  of  ensign  after  five  years  (constructive  service) ,  under  sec- 
tion 13  of  the  act  of  March  13,  1899,  must  have  been  appointed  from 
civil  life.  By  evidence  in  the  hands  of  the  auditor  there  was  no  in- 
tention on  the  part  of  claimant  to  detach  himself  finally  from  the 
naval  service  of  the  United  States.  His  request  of  April  29,  1912, 
to  be  examined  for  the  Pay  Corps  of  the  Navy,  while  ne  was  yet  a 
midshipman,  negatives  any  intention  on  his  part  to  enter  civil  life. 
Any  thoughts  he  might  have  had  of  a  livelihood  outside  the  naval 
branch  were  only  in  case  all  efforts  to  remain  within  it  failed  and 
he  had  to  consider  the  outside  as  a  last  resort.  The  interval  between 
the  date  of  claimant's  resignation  as  a  midshipman  and  his  appoint- 
ment as  assistant  paymaster  is,  under  the  circumstances,  not  consid- 
ered as  breaking  the  continuity  of  his  service.  (See  14  Comp., 
608.)" 

The  appellant  states : 

"  This  appeal  is  submitted  as  beinc  entirely  distinct  from  the  case 
of  Baker,  Comptroller's  Decision  XIV,  608,  in  that  my  resignation 
was  demsmded  dv  the  Navy  Department  under  threat  of  dismissal, 
and  it  was  accordingly  tendered.  My  resignation  as  a  midshipman. 
United  States  Navy,  was  not  tendered  in  order  to  accept  appoint- 
ment as  assistant  paymaster  in  the  Pay  Corps  of  the  Navy.  My 
mental,  moral,  and  physical  qualifications  for  such  appointment  had 
not  been  determined,  nor  was  I  even  designated  to  appear  for  ex- 
amination for  appointment  at  the  date  of  resignation.  Entrance 
into  the  Pay  Corps  was  entirely  problematical  and  in  accordance 
with  section  1397,  Kevised  Statutes. 
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"  I  was  in  no  way  restored  or  reappointed  to  the  service,  as  in  the 
case  of  Stirling,  Comptroller's  Decision  of  February  29,  1912. 

"  I  fail  to  see  that  the  auditor's  contention  relative  to  my  desire  to 
remain  in  the  service  as  a  line  officer  or  to  reenter  the  service  as  a 
staff  officer  has  any  bearing  on  the  case. 

"  In  reference  to  paragraph  6  of  the  auditor's  letter  attention  is 
respectfully  invited  to  the  case  of  Crowell,  Comptroller's  Decision, 
December  20, 1907,  XIV,  393." 

It  appears  that  appellant  was  appointed  a  midshipman  at  the 
Naval  Academy  August  3,  1908.  He  failed  to  pass  the  required 
annual  physical  examinations  in  1911  and  1912  on  account  of  defective 
hearing,  but  was  permitted  to  finish  the  course  at  the  academy,  with 
the  understanding  that  he  would  resign  upon  its  completion.  On 
April  29,  1912,  while  a  midshipman,  he  requested  permission  to  take 
the  examination  for  appointment  as  assistant  paymaster  in  the  Navy, 
and  on  May  4,  1912,  was  advised  that  his  request  would  be  given  due 
consideration  when  applicants  were  being  selected  to  take  the  exami- 
nation. Presumably,  he  graduated  with  his  class  June  7,  1912.  On 
July  10,  1912,  the  superintendent  of  the  Naval  Academy,  in  accord- 
ance with  instructions  from  the  Secretary  of  the  Navy,  directed  ap- 
pellant to  tender  his  resignation  as  a  midshipman  immediately  with 
the  alternative  of  being  dropped.  He  accordingly  tendered  his  res- 
ignation, which  was  accepted  on  July  15,  1912.  The  next  day  (July 
16)  he  was  authorized  to  take  the  examination  for  appointment  as 
assistant  paymaster,  to  be  held  July  22,  1912,  at  the  navy  yard, 
Washington,  D.  C.  He  passed  the  examination  and  was  commis- 
sioned on  August  28,  1912,  as  an  assistant  paymaster  in  the  Navy, 
with  the  rank  of  ensign,  from  August  22,  1912,  and  he  accepted  the 
appointment  on  September  3,  1912.  His  bond  was  approved  Sep- 
tember 4,  1912. 

The  case  of  Baker  (14  Comp.  Dec.,  608),  cited  by  the  auditor,  is 
similar  to  the  present  case.  Baker,  like  the  appellant,  was  a  midship- 
man at  the  Academy  and  failed  to  pass  his  physical  examination  on 
account  of  defective  hearing.  He  was  therefore  requested  to  tender 
his  resignation.  He  made  application  for  transfer  or  appointment  to 
the  Civil  Engineer  Corps  of  the  Navy,  and  requested  that  the  matter 
of  his  resignation  as  midshipman  be  suspended  until  his  application 
had  been  acted  on.  This  request  was  granted,  and  after  he  had  been 
examined  and  found  qualified,  his  resignation  previously  tendered 
was  accepted. 

It  was  said  in  the  decision  (p.  612) : 

"  The  resignation  was  not  accepted  until  October  5, 1906.  But  be- 
fore it  was  accepted  the  application  for  transfer  or  appointment  to 
the  Civil  Engineer  Corps  had  been  approved  by  the  Secretary  of  the 
Navy  and  Mr.  Baker  had  passed  the  required  physical  examination 
for  such  transfer  or  appointment.    Before  its  acceptance  it  was  in 


Digitized  by 


Google 


DECISIONS  OF   THE  COMPTBOLLEB.  639 

the  mind  of  the  Secretary  of  the  Navy  and  in  the  mind  of  the  appel- 
lant that  he  should  continue  in  the  service,  but  in  another  branch 
thereof;  there  was  no  thought  of  retiring  from  the  naval  service  and 
going  into  civil  life,  and  the  mere  fact  that  in  the  ordinary  course 
of  departmental  business  a  few  days  elapsed  between  the  formality  of 
the  acceptance  and  the  f OTmality  of  transfer  or  appointment  does  not 
in  my  opinion  have  the  effect  to  bring  him  into  the  Navy  from  civil 
life  within  the  meaning  of  the  above  provision  of  the  statute  so  as 
to  entitle  him  to  be  credited  for  computing  his  pay  with  five  years' 
service. 

"  He  was  instructed  and  trained  at  the  Naval  Academy  at  the  ex- 
pense of  the  Government  and  for  the  time  he  was  there  is  entitled 
to  be  credited  in  computing  his  longevity  pay,    ♦    ♦     ♦. 

"  The  purpose  of  the  statute  allowing  officers  appointed  to  the  Navy 
from  civil  life  to  be  credited  for  computing  their  pay  with  five  years' 
constructive  service,  was  to  place  them  on  an  equal  footing  in  com- 
puting longevity  pay  with  officers  who  graduate  at  the  Naval 
Academy.  Other  considerations  enter  into  the  case  here  presented 
than  were  involved  in  the  case  of  Crowell  (14  Comp.  Dec.,  393), 
which  distinguishes  the  one  from  the  other.  Crowell  did  not  graduate 
at  the  Naval  Academy,  and  the  facts  showed  that  he  was  out  of  the 
service  when  he  received  his  appointment  as  assistant  paymaster." 

The  two  cases  differ  in  this — in  the  Baker  case  it  was  definitely  de- 
termined that  he  would  be  appointed  as  assistant  civil  engineer  be- 
fore his  resignation  as  midshipman  was  accepted,  while  in  the  pres- 
ent case  the  matter  of  appointment  at  the  time  of  the  acceptance  of 
appellant's  resignation  had  not  definitely  been  determined.  However, 
it  had  been  determined  to  allow  him  to  take  the  examination  for 
appointment  as  assistant  paymaster  which  is  evidence  of  the  inten- 
tion to  appoint  him  if  he  should  be  found  qualified  on  examination. 
Baker  was  also  actually  out  of  the  service  a  shorter  time  than  the 
appellant  in  the  present  case.  These  differences,  however,  are  not 
decisive  of  the  question.  The  crucial  test  is  the  intent  of  the  parties. 
Appellant  knew  that  he  could  not  remain  in  the  line  of  the  Navy, 
and  by  making  application  for  examination  for  appointment  in  the 
Pay  Corps,  where  presumably  the  physical  requirements  are  not  so 
strict,  he  evidenced  his  desire  and  intentioa  to  continue  in  the  serv- 
ice. The  department  evidenced  its  intention  to  continue  him  in  the 
service,  provided  he  should  be  found  qualified,  by  granting  his  re- 
quest The  delay  was  only  that  necessarily  incident  to  the  reentry 
under  the  circumstances,  and  does  not  have  the  effect  to  bring  him 
into  the  Navy  from  civil  life  within  the  meaning  of  the  above  pro- 
vision of  the  statute  so  as  to  entitle  him  to  be  credited  for  computing 
his  pay  with  five  years'  service.  (See  Alger  v.  United  States^  151 
TJ.  &,  365,  385;  Umted  Staies  v.  Thornton,  160  U.  S.,  654;  Stirling 
V.  United  States,  No.  31507  Ct.  CI.,  decided  April  14, 1913;  18  Comp. 
Dec.,  668;  66  MS.  Comp.  Dec.,  281,  292,  July  24,  1913;  id.,  489,  July 
30, 1918;  67  id.,  322  October  21, 1918.) 
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FAYXSirT  07  A  P£B  DIEX  IB  UXU  07  SlTBSISTBVClE. 

Payment,  from  a  lump-sum  appropriation,  of  a  per  diem  in  lieu  of  subaistmoe 
in  the  form  of  a  commuted  reimbursement  of  living  expenses  is  unauthor- 
ized unless  specifically  provided  for  by  law,  and  such  paym^its  may  be 
made  only  when  expressly  provided  for  as  a  part  of  compensation. 

Oomptroller  Downey  to  O.  7.  Graham,  disbursing  olerk.  Interstate  Oommeree 
Commission,  Xaroh  17,  1914: 

I  have  your  letter  of  March  10,  1914,  indosing  voucher  in  favor 
of  Henry  D.  Lyon,  signal  inspector,  for  per  diems  in  lieu  of  sub- 
sistence and  transportation  from  January  1  to  31,  1914,  while  em- 
ployed in  the  field  away  from  his  official  headquarters,  and  request- 
ing my  decision  as  to  whether  you  are  authorized  to  pay  him  the  per 
diemi  allowance  for  January  1,  and  also  from  January  14  to  29, 
during  which  period  he  was  at  his  home  at  Montrose,  N.  Y.,  under 
orders  from  the  commission. 

The  facts  are  further  stated  in  youlr  letter,  as  follows: 

^'  The  official  station  or  headquarters  established  by  the  commission 
for  this  inspector  is  Washington,  D.  C,  but  his  work  is  performed 
entirely  in  the  field,  with  an  occasional  visit  to  Washington,  D.  C., 
on  official  business.  It  is  noted  in  Mr.  Lyon's  account  that  he  was 
at  Montrose,  N.  Y.,  on  January  1,  and  also  from  January  14  to  29, 
where  he  maintains  his  home,  and  during  that  period  he  was  em- 
ployed in  checking  plans  and  specifications  of  train-control  systems 
and  other  safety  devices.  Mr.  Lyon,  at  his  personal  expense,  has 
installed  at  his  residence  laboratory  and  mechanical  famities  for 
conducting  such  investigations  and  tests,  and  was  ordered  to  his  home 
for  that  purpose." 

It  is  understood  that  Mr.  Lyon  is  a  block-signal  inspector,  at 
$1,800  per  annum,  to  which  position  he  was  transferred  on  January 
1,  1914,  from  the  safety-appliance  inspector's  roll,  and  that  this  em- 
ployment was  made  subject  to  and  under  fiscal  regulations  of  the 
commission  dated  April  14,  1918,  which  provide  in  part  as  follows: 

"  2.  Per  diem  will  be  allowed  employees,  in  addition  to  their  reg- 
ular salaries,  when  traveling  under  orders  of  the  commission  and 
while  away  from  their  official  headquarters,  Sundays  and  legal  holi- 
days included,  during  continuous  duty." 

It  appears  that  upon  the  days  above  set  forth  on  which  Mr.  Lyon 
was  employed  at  Montrose,  N.  Y.,  he  was  away  from  his  official  head- 
quarters under  orders  of  the  commission,  and  is  therefore  entitled  to 
the  per  diem  of  $4.50  fixed  by  the  commission  in  its  order  dated  April 
14,  1913,  for  each  of  said  days,  and  you  are  authorized  to  pay  the 
same  if  the  voucher  is  properly  certified  to  and  approved. 

This  conclusion  is  predicated  solely  on  a  consideration  of  the  ques- 
tion as  to  whether  Mr.  Lyon  is  entitled  to  per  diem  for  the  particular 
time  and  under  the  particular  circumstances  in  question,  aiigniriiTig 
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that  payment  of  a  per  diem  under  the  regulations  of  the  commission 
is  authorized. 

Question  as  to  the  authority  to  pay  a  per  diem  to  employees  under 
existing  regulations  is  not  raised  for  the  purpose  of  interfering  with 
such  payments  to  the  extent  of  disallowing  credit  for  those  made  or 
even  interfering  with  payments  to  be  made  in  connection  with  serv- 
ices rendered,  for  the  propriety  of  the  payments  is  probably  a  ques- 
tion of  form  rather  than  substance,  but  such  payments,  under  existing 
conditions,  are  at  least  questionable. 

It  is  noted  that  the  regulation  quoted  above  provides  for  the  allow- 
ance of  a  per  diem  "  in  addition  to  their  regular  salaries."  If  this 
means,  using  Mr.  Lyon's  case  as  an  illustration,  that  his  salary  is 
$1,800  per  year  and  that  his  living  expenses,  commonly  called  sub- 
sistence, as  distinguished  from  travel,  are  being  commuted  at  a  given 
rate  per  day,  then  such  payments  are  not  only  unauthorized,  but  are 
unlawful.  Unless  otherwise  authorized  by  law,  one  traveling  on 
Government  business  may  be  paid  only  actual  expenses,  and  com- 
mutation is  unauthorized. 

If,  on  the  other  hand,  Mr.  Lyon  being  paid  from  a  lump-sum 
appropriation,  it  is  intended  to  fix  his  compensation  at  $1,800  per 
year  and  a  stipulated  per  diem,  he  to  subsist  himself,  and  the 
per  diem  in  lieu  of  subsistence  being  paid  him  expressly  as  a  "part 
of  his  compensation^  such  payments  would  be  authorized. 

I  have  not  at  hand  a  copy  of  Mr.  Lyon's  appointment.  If  it  is 
silent  on  the  subject,  and  the  question  is  to  be  determined  from  the 
regulation,  it  is  unsatisfactory,  the  language  used  to  accomplish  the 
probable  object  being  unfortunate. 

Assuming  that  what  the  commission  was  aiming  to  do  was  that 
which  it  might  do,  I  am  not  for  the  present  inclined  to  make  any 
question  about  its  per  diem  payments,  but  will  transmit  to  the  com- 
mission a  copy  of  this  decision,  with  suggestion  that  either  appoint- 
ments be  put  on  such  a  basis  as  to  authorize  per  diem  payments  as  a 
part  of  compensation  or  that  payments  of  expenses  be  put  on  an 
actual  expense  basis. 


DTSTAIXATION  OF  AN  ICE-ICAXINO  PLANT. 

The  installation  of  an  ice  manufacturing  plant  when  not  accompanied  by  an 
emergency  which  could  not  be  anticipated  or  foreseen  does  not  come  within 
the  scope  of  a  contingent  appropriation,  and  therefore  the  appropriation, 
"  Contingent,  Bureau  of  Yards  and  Doclcs,  1914,"  act  of  March  4,  1913  (37 
Stat..  899),  is  not  ayailable  for  payment  of  the  expenses  incurred  in  in- 
stalling an  ice-making  and  refrigerating  plant  at  the  Naval  Disciplinary 
Barracks,  Port  Royal,  S.  C. 

Comptroller  Downey  to  Secretary  of  the  Navy,  March  18,  1914: 

I  have  your  reference  of  March  9,  1914,  requesting  my  decision  as 
to  whether  the  appropriation,  "  Contingent,  Bureau  of  Yards  and 
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Docks,  1914,"  act  of  March  4,  1913  (37  Stat,  899),  is  available  for 
payment  of  an  accompanying  voucher  in  favor  of  the  Vilter  Manu- 
facturing Co.,  Milwaukee,  Wis.,  in  the  amount  of  $4,937  for  fur- 
nishing and  delivering  at  the  Naval  Disciplinary  Barracks,  Port 
Royal,  S.  C,  an  ice-making  and  refrigerating  plant  with  appurte- 
nances, including  ammonia  distiller,  and  furnishing  services  of  an 
expert  to  superintend  the  installation  of  said  plant,  and  if  not,  as 
to  what  appropriation  is  properly  chargeable  with  the  expenditure. 
The  act  of  appropriation  reads: 

"Contingent,  Bureau  of  Yards  and  Docks:  For  contingent  ex- 
penses that  may  arise  at  navy  yards  and  stations,  $30,000." 

This  installation  was  made  pursuant  to  the  terms  of  contract 
dated  April  23,  1913,  with  said  company.  At  the  time  of  the  execu- 
tion of  this  contract,  the  foregoing  appropriation  was  designated  to 
meet  the  expense  of  the  installation,  but  the  Navy  disbursing  officer 
now  seems  to  doubt  its  availability  for  this  purpose  and  suggests  that 
the  matter  be  referred  to  this  office  for  decision. 

The  necessity  for  the  installation  of  this  plant  is  stated  to  be  as 
follows : 

"After  the  establishment  of  the  Disciplinary  Barracks  at  Port 
Boyal,  S.  C,  it  was  found  necessary  to  provide  in  some  manner  for 
the  preservation  of  meats  and  fresh  provisions  intended  for  the  sub- 
sistence of  those  confined  there;  also  to  secure  a  r^ular  supply  of 
ice  for  the  cooling  of  drinking  water,  etc." 

The  term  "contingent  expenses"  ordinarily  implies  such  small 
miscellaneous  expenses  as  were  unforeseen  or  could  not  well  be 
enumerated  or  anticipated.  No  showing  is  made  that  the  expense 
in  question  was  unforeseen  or  that  it  could  not  have  been  anticipated 
when  submitting  the  estimates.  On  the  contrary,  it  appears  that 
authority  existed  in  the  appropriations  at  the  time  to  purchase  ice 
if  needed  for  the  purposes  mentioned,  and  it  would  therefore  seem 
that  there  was  no  immediate  demand  to  manufacture  ice  for  said 
purposes.  It  was  perhaps  desirable  and  convenient  to  manufacture 
it,  but  that  did  not  create  such  a  contingency  as  to  authorize  the  use 
of  the  appropriation  before  mentioned.  Moreover,  its  installation 
involves  an  annual  expense  for  its  maintenance  without  specific 
authority  of  law. 

The  installation  of  an  ice-manufacturing  plant  is  an  undertaking 
of  such  character  and  magnitude  as  to  be  far  removed  from  the  ordi- 
nary purposes  of  a  contingent  appropriation,  and  when  not  accom- 
panied by  an  emergency  which  could  not  be  anticipated  there  would 
seem  to  be  no  basis  for  a  holding  that  it  was  within  the  scope  of 
such  an  appropriation.  I  must  therefore  conclude  that  the  expense 
in  question  is  not  properly  chargeable  to  the  appropriation,  "  Ccm- 
tingent,  Bureau  of  Yards  and  Docks,  1914." 
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Nor  do  I  find  that  Congress  has  given  any  authority,  express  or 
implied,  for  this  installation  in  any  of  the  other  appropriations 
under  your  control.  An  appropriation  which  may  be  used  for  the 
purchace  of  ice  is  not  ordinarily  available  for  the  purchase  of  an 
ice  machine  for  the  manufacture  of  ice.  (6  Comp.  Dec.,  32't.)  You 
are  therefore  advised  that  the  expense  in  question,  not  having  been 
authorized  by  Congress,  is  not  properly  chargeable  to  any  of  the 
appropriations  under  your  control. 


XEZICAK  BOUHDABY  COMXISSGLON. 

The  appropriation  "Water  boundary,  United  States  and  Mexico,  1014,"  is 
available  to  pay  salaries  and  expenses  of  American  members  of  the  Inter- 
national Boundary  Commission  established  under  authority  of  the  treaty 
of  March  1,  1889,  and  for  no  other  purpose. 

There  was  no  authority  of  law  for  the  creation  of  a  commission  to  study  the 
questions  in  connection  with  the  equitable  distribution  of  the  waters  of 
the  Rio  Grande,  hence  payment  of  the  salaries  and  expenses  of  members  of 
said  commission  is  prohibited  by  section  9  of  the  act  of  March  4,  1909 
(35  Stat,  1027). 

Comptroner  Downey  to  the  Secretary  of  State,  March  18,  1914: 

I  have  your  letter  of  the  12th  instant  requesting  my  decision  as 
to  whether  the  appropriation  "  Water  boundary,  United  States  and 
Mexico,  1914,"  is  availal^le  for  the  payment  of  the  salaries  and 
expenses  of — 

"  (1)  The  International  Boundary  Commission,  authorized  by  the 
treaty  of  March  1,  1889,  and  extended  by  later  treaties,  and 

"  (2)  The  commission  to  study  the  questions  in  connection  with 
the  equitable  distribution  of  the  waters  of  the  Rio  Gfande,  which 
was  established  in  1896,  in  pursuance  of  a  concurrent  resolution  of 
Congress,  approved  (?passed)  April  29,  1890,  and  a  protocol  of 
May -6,  1896,  oetween  Meidco  and  the  United  States." 

The  appropriation  in  question  was  made  in  the  Diplomatic  and 
Consular  act  of  February  28,  1913  (37  Stat.,  688,  692),  under  the 
heading  '^  International  (water)  Boundary  Commission^  United 
States  and  Mexico^^'^  and  reads : 

"  To  enable  the  commission  to  continue  its  work  under  the  treaties 
of  eighteen  hundred  and  eighty- four,  eighteen  hundred  and  eighty- 
nine,  and  nineteen  hundred  and  five,  $25,000." 

This  is  a  specific  appropriation  and  its  terms  are  unambiguous. 
Hence  it  is  clearly  available  for  the  payment  of  expenses,  including 
salaries,  necessarily  incident  to  the  work  therein  mentioned,  and  for 
no  other  purpose. 

The  statutory  provision  that  all  sums  appropriated  shall  be 
expended  solely  for  the  purposes  for  which  appropriated  and  no 
other  is  so  old  and  so  well  understood  that  it  hardly  needs  citation. 
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The  commission  referred  to  is  undoubtedly  the  International 
Boundary  Commission,  created  under  authority  of  the  treaty  of 
March  1,  1889  (26  Stat,  1512),  Articles  I  and  II  of  which  provide: 

"Ahticle  I.  All  differences  or  questions  that  may  arise  on  that 
portion  of  the  frontier  between  the  United  States  of  America  and 
the  United  States  of  Mexico  where  the  Rio  Grande  and  the  Colorado 
Rivers  form  the  boundary  line,  whether  such  differences  or  questions' 
grow  out  of  alterations  or  changes  in  the  bed  of  the  aforesaid  Rio 
wande  and  that  of  the  aforesaid  Colorado  River,  or  of  work  that 
may  be  constructed  in  said  rivers,  or  of  any  other  cause  affecting 
the  boundary  line,  shall  be  submitted  for  examination  and  decision 
to  an  international  boundary  commission,  which  shall  have  exclusive 
jurisdiction  in  the  case  of  said  differences  or  questions. 

"Article  II.  The  International  Boundary  Commission  shall  be 
composed  of  a  commissioner  appointed  by  the  President  of  the 
United  States  of  America,  and  of  another  appointed  by  the  Presi- 
dent of  the  United  States  of  Mexico,  in  accordance  with  the  consti- 
tutional provisions  of  each  country,  of  a  consulting  engineer,  ap- 
pointed in  the  same  manner  by  each  Government,  and  of  such  secre- 
taries and  interpreters  as  either  Government  may  see  fit  to  add  to 
its  commission.  Each  Government  separately  shall  fix  the  salaries 
and  emoluments  of  the  members  of  its  conmiission." 

This  treaty  or  convention,  by  the  terms  of  Article  IX  thereof,  was 
to  remain  in  force  for  a  period  of  five  years  from  the  date  of  ex- 
change of  ratifications,  but  its  duration  was  extended  from  time  to 
time -by  subsequent  conventions — ^the  latest  of  which,  concluded 
November  21,  1900  (31  Stat.,  1936),  provided: 

"The  said  convention  of  March  1,  1889,  as  extended  on  the  sev- 
eral dates  above  mentioned,  and  the  commission  established  there- 
under, shall  continue  in  force  and  effect  indefinitely,  subject,  how- 
ever, etc." 

The  treaties  or  conventions  of  1884  and  1905  set  forth  the  prin- 
ciples which  are  to  govern  the  commission  in  rendering  its  decisions 
relative  to  boundary  line  matters. 

The  work  which  this  commission  is  authorized  to  perform  and  for 
which,  alone,  the  appropriation,  aupra^  is  available  is  work  incident 
to  the  examination  and  determination  of  differences  or  questions 
arising  from  causes  affecting  the  boundary  line  on  that  portion  of 
the  frontier  where  the  Rio  Grande  and  the  Colorado  River  form 
the  boundary  line  between  the  United  States  and  Mexico.  For  the 
expenses  of  that  commission  in  connection  with  that  work  the  appro- 
priation in  question  is  available  and  for  none  other. 

This  answers  the  only  questions  involved  in  your  sulnnission  that 
I  have  jurisdiction  to  decide^  but  in  view  of  the  data,  arguments, 
etc.,  submitted,  relative  to  the  legal  status  of  the  so-called  water 
commission  or  Commission  to  Study  the  Questions  in  Connection 
with  the  Equitable  Distribution  of  the  Waters  of  the  Rio  Grande,  it 
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may  not  be  improper  to  make  a  ferw  observations  in  connection  there- 
with in  response  to  your  request. 

With  reference  to  this  commission  attention  is  invited  to  section 
9  of  the  act  of  March  4, 1909  (35  Stat.,  1027),  which  provides: 

"  Sec.  9.  That  hereafter  no  part  of  the  public  moneys,  or  of  any 
appropriation  heretofore  or  hereafter  made  by  Congress,  shall  be 
used  for  the  payment  of  compensation  or  expenses  or  any  commis- 
sion, council,  Doard,  or  other  similar  body,  or  any  members  thereof, 
or  for  expenses  in  connection  with  any  work  or  the  results  of  any 
work  or  action  of  any  commission,  council,  board,  or  other  similar 
body,  unless  the  creation  of  the  same  shall  be  or  shall  have  been 
authorized  by  law ;  nor  shall  there  be  employed  by  detail,  hereafter 
or  heretofore  made,  or  otherwise  personal  services  from  any  execu- 
tive department  or  other  Government  establishment  in  connection 
with  any  such  commission,  council,  board,  or  other  similar  body." 

It  has  been  suggested  in  connection  with  this  submission  that  the 
protocol  of  May  6,  1896,  made  in  pursuance  of  the  concurrent  reso- 
lution of  April  29,  1890,  is  a  law  authorizing  the  creation  of  this 
commission  to  study  the  questions  in  connection  with  the  distribution 
of  the  waters  of  the  Rio  Grande. 

Said  resolution  and  protocol  read : 


"  Concerning  the  irrigation  of  arid  lands  in  the  valley  of  the  Rio 

Grande  River,  the  construction  of  a  dam  across  said  river  at  or 

near  El  Paso,  Tex.,  for  the  storage  of  its  waste  waters,  and  for  other 

purposes. 

"Wnereas  the  Rio  Grande  River  is  the  boundary  line  between  the 
United  States  and  Mexico;  and 

"Whereas  by  irrigating  ditches  and  canals  taking  the  water  from 
said  river,  and  other  causes,  the  usual  supply  of  water  therefrom 
has  been  exhausted  before  it  reaches  the  point  where  it  divides  the 
United  States  of  America  from  the  Republic  of  Mexico,  thereby 
rendering  the  lands  in  its  valley  arid  and  unproductive,  to  the 
great  detriment  of  the  citizens  of  the  two  countries  who  live  along 
its  course ;  and 

"Whereas  in  former  years  annual  floods  in  said  river  have  been 
such  as  to  change  the  channel  thereof,  producing  serious  avulsions 
and  oftentimes  and  in  manv  places  leaving  large  tracts  of  land 
belonging  to  the  people  of  the  United  States  on  the  Mexican  side 
of  the  river,  and  Mexican  lands  on  the  American  side,  thus  pro- 
ducing a  confusion  of  boundary,  a  disturbance  of  private  and 
Eublic  titles  to  lands,  as  well  as  provoking  conflicts  of  jurisdiction 
etween  the  two  Governments,  offering  facilities  for  smuggling, 
promoting  the  evasion  and  preventing  the  collection  of  revenues 
Jby  the  respective  countries;  and 

"Whereas  these  conditions  are  a  standing  menace  to  the  hannony 
and  prosperity  of  the  citizens  of  said  countries  and  the  amicable 
and  orderly  administration  of  their  respective  Governments: 
Therefore 
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'^  Resolved  by  the  Senate  {the  House  of  Representatives  concur^ 
rinff)y  That  the  President  be  requested,  ii,  in  his  opinion,  it  is  not 
incompatible  with  the  public  interests,  to  enter  into  negotiations 
with  the  Government  of  Mexico  with  a  view  to  the  remedy  of  all  such 
difficulties  as  are  mentioned  in  the  preamble  of  this  resolution  and 
such  other  matters  connected  therewith  as  may  be  better  adjusted  by 
agreement  or  convention  between  the  two  Governments. 

"  The  President  is  also  requested  to  include  in  the  negotiation  with 
the  Government  of  Mexico  all  other  subjects  which  may  be  deemed  to 
atfect  the  present  or  prospective  relations  of  both  Governments. 

"  Passed  April  29,  1890. 


"  It  being  essential  to  the  conduct  of  the  negotiations  contem- 
plated by  the  concurrent  resolution  of  Congress  of  April  29,  1890, 
that  there  should  be  a  definite  and  authoritative  ascertainment  of 
the  facts  relating  to  the  irrigation  of  the  arid  lands  in  the  valley  of 
the  Rio  Grande  Kiver,  to  the  construction  of  a  dam  across  said  river 
at  EI  Paso,  Tex.,  and  to  the  other  subjects  matter  of  said  resolution; 

"And  the  Mexican  Government  deeming  that  it  is  of  vital  interest 
for  the  Republic,  and  especially  for  the  inhabitants  of  the  right  bank 
of  the  Rio  Bravo  (Grande)  to  contribute  for  their  part  to  preparing 
the  means  for  carrying  out  the  negotiations  recommended  in  the 
aforesaid  resolution  of  the  Congress  of  the  United  States  of  America; 

"  Col.  Anson  Mills  and  Seiior  Don  F.  Javier  Osomo,  members  of 
the  International  Boundary  Commission,  organized  under  the  con- 
vention of  March  1,  1889,  are  hereby  requested  and  directed  to  in- 
vestigate and  report  as  soon  as  practicable  upon  the  questions  and 
matters  following,  to  wit : 

"  1.  The  amount  of  water  of  the  Rio  Grande  taken  by  the  irriga- 
tion canals  constructed  in'  the  United  States  of  America. 

"2.  The  average  amount  of  water  in  said  river,  year  by  year, 
before  the  construction  of  said  irrigation  canals  and  since  said  con- 
struction, the  present  year  included. 

"  3.  The  best  and  most  feasible  mode,  whether  through  a  dam  to 
be  constructed  across  the  Rio  Grande  near  El  Paso,  Tex.,  or  other- 
wise, of  so  regulating  the  use  of  the  waters  of  said  river  as  to  secure 
to  each  country  concerned  and  to  its  inhabitants  their  legal  and 
equitable  rights  and  interests  in  said  waters. 

"  It  is  understood  that  the  said  Anson  Mills  and  the  said  Seiior 
Don  F.  Javier  Osorno  will  also  be  requested  and  directed  to  perform 
the  duties  hereinbefore  described  on  behalf  of  the  Governments  of 
the  United  States  and  Mexico;  that  each  Government  shall  be  at 
liberty  to  aid  and  facilitate  the  work  to  be  accomplished  by  the  em- 
ployment of  such  engineers,  clerks,  and  other  agents  as  it  may  see 
fit;  that  the  said  Col.  Anson  Mills  and  the  said  l^nor  Don  F.  Javier 
Osorno,  if  they  agree  upon  results,  shall  make  a  joint  report  to  each 
Governmwit;  and  if  they  disagree,  and  so  far  as  they  disagree,  will 
make  separate  reix)rts  to  each ;  and  that  eight  months" from  this  date. 

"RiCHAKD   OlNEY. 

"M.  Romero. 

"  Washington,  May  6, 1896:^ 
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Aside  from  any  question  as  to  whether  a  protocol  is  or  is  not  law, 
and  assuming  for  the  purpose  of  this  discussion  that  this  one  is  a 
law,  I  see  nothing  in  its  terms  which  either  expressly  or  by  necessary 
implication  authorizes  the  creation  of  a  commission.  It  provides 
that  certain  persons  therein  named  and  referred  to  as  "  members  of 
the  International  Boundary  Commission"  are  to  investigate  and 
report  upon  certain  questions  and  matters  therein  mentioned  within 
eight  months  from  the  date  thereof.  The  provision  would  seem  to 
impose  an  added  temporary  duty  on  the  members  of  the  Boundary 
Commission  rather  than  to  create  another  commission. 

The  Secretary  of  State  in  transmitting  copies  of  this  protocol  to 
Col.  Mills,  under  date  of  May  13,  1896,  said— 

"  It  is  the  desire  of  both  Governments  that  the  subjects  mentioned 
in  the  commissions  herewith  be  prosecuted  without  unnecessary  delay 
to  a  completion  witMn  the  stipulated  period  of  eight  months  from 
May  6, 1896:' 

After  making  the  investigations  contemplated  in  the  protocol  the 
two  persons  therein  mentioned  made  a  joint  report  thereof  on  No- 
vember 25,  1896,  and  I  am  not  advised  as  to  the  authority  for  con- 
tinuing the  study  or  investigations  of  the  questions  in  connection 
with  the  equitable  distribution  of  the  waters  of  the  Rio  Grande  after 
said  date.  But  that  point  is  not  very  material,  because,  even  if  the 
investigations  contemplated  in  the  protocol  were  to  be  continued  in- 
definitely, I  think  the  plain  inference  from  the  language  of  the  proto- 
col is,  as  stated,  that  such  investigations  were  to  be  made  by  the 
international  boundary  commissioners  rather  than  by  a  new  com- 
mission to  be  created  for  that  purpose.  This  appears  to  have  been 
the  view  of  Gen.  Mills,  as  is  indicated  by  a  statement  made  in  his 
letter  of  September  1,  1903,  to  the  Secretary  of  State,  transmitting 
a  printed  report  of  the  proceedings  of  the  "  International  (Water) 
Boundary  Commission,"  as  follows: 

"  The  latter  part  of  the  report  refers  principally  to  the  equitable 
distribution  of  the  waters  of  tne  Rio  Grande  and  Colorado  River,  the 
work  in  this  regard  being  devolved  on  the  Water  Boundary  Commis- 
sion by  the  protocol  between  the  United  States  and  Mexico,  dated 
Washington,  May  6, 1896." 

See  also  Gen.  Mills's  sworn  statement  of  June  23,  1897,  and  letter 
of  the  Mexican  minister  to  the  Secretary  of  State,  dated  March  27, 
1897,  printed  in  Senate  Document  No.  154,  Fifty-seventh  Congress, 
second  session,  pages  87  and  163,  respectively. 

It  has  also  been  suggested  in  connection  with  this  submission  that 
since  the  gauging  and  measuring  of  these  rivers  and  the  water  taken 
therefrom  for  irrigation  purposes  are  necessary  in  the  protection  of 
certain  property  rights  guaranteed  in  the  various  treaties  between 
the  United  States  and  Mexico,  and  since  said  treaties  are  laws  which, 
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under  the  Constitution  of  the  United  States,  the  President  is  re- 
quired to  faithfully  execute,  they  constitute  authority  of  law  for  the 
creation  of  this  commission.  Another  theory  advanced  is  that  as 
the  work  performed  by  this  commission  is  necessary  in  the  conduct- 
ing of  negotiations  with  a  view  to  making  future  treaties  with 
Mexico,  the  provision  of  the  Constitution  conferring  upon  the  Presi- 
dent power  to  make  treaties  is  authority  of  law  for  creating  this 
commission. 

While  it  is  true  that  the  President  is  empowered  to  make  treaties 
(by  and  with  the  advice  and  consent  of  the  Senate),  and  that  treaties 
are  laws  which  the  President  is  required  to  faithfully  execute,  it  can 
not  be  implied  either  from  the  Constitution  or  from  any  of  the 
treaties  with  Mexico  that  the  creation  of  this  commission  was  con- 
templated. The  President  has  been  provided  by  law  with  the  means 
necessary  to  enable  him  to  make  treaties  and  to  take  care  that  the 
laws  are  faithfully  executed — such  means  being  the  executive  de- 
partments, the  military  and  naval  establishments,  the  Diplomatic 
and  Consular  Service,  and  such  commissions,  etc.,  as  Congress  has 
from  time  to  time  authorized — and  I  think  it  was  to  prohibit  the 
creation  or  continuance  of  just  such  commissions  as  the  one  now 
under  consideration  that  the  provision  in  the  act  of  March  4,  1909, 
herein  quoted,  was  enacted. 

It  appears  that  in  May,  1910,  Wilbur  Keblinger,  then  secretary 
of  the  International  Boundary  Commission,  at  a  salary  of  $3,000  per 
annum  and  a  per  diem  for  living  expenses,  was  appointed  by  the 
Secretary  of  State  as  commissioner  to  study  the  questions  in  connec- 
tion with  the  distribution  of  the  waters  of  the  Rio  Grande,  with  an 
$1,800  per  annum  increase  in  salary  (to  succeed  Louis  C.  Hill,  who 
had  served  as  such  commissioner  from  April,  1908,  to  April,  1910) ; 
that  he  continued  to  hold  the  positions  of  said  secretary  and  com- 
missioner until  January  31,  1914,  his  salary  (for  both  positions) 
and  per  diem  being  paid  from  the  appropriation  for  the  work  of  the 
International  Boundary  Commission ;  and  that  on  January  31,  1914, 
John  Wesley  Gaines  was  appointed  by  the  Secretary  of  State  as 
"commissioner  on  the  part  of  the  United  States  to  study  the  ques- 
tions in  connection  with  the  distribution  of  the  waters  of  the  Rio 
Grande"  and  as  "secretary  of  the  American  section  of  the  Inter- 
national Boundary  Commission,  United  States  and  Mexico,"  with 
compensation  for  these  combined  services  at  the  rate  of  $400  per 
month,  to  be  paid  from  the  appropriation  "International  (Water) 
Boundary  Commission,  United  States  and  Mexico." 

I  know  of  no  authority  of  law  for  these  appointments  as  commis- 
sioner to  study  the  questions  in  connection  with  the  distribution  of 
the  waters  of  the  Eio  Grande. 
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TBAKSPOBTATION— KATE  GOVEBKED  BY  COBBEOT  DE8CBIPTI0N. 

The  transportation  charges  on  a  shipment  are  determined  in  accordance  with 
the  correct  description  of  the  articles  embraced  therein  and  are  not  affected 
by  the  purpose  for  which  they  are  to  be  used. 

Deolslon  by  Comptroller  Downey,  March  18|  1914: 

The  Baltimore  Steam  Packet  Co.  applied  March  7,  1914,  for  a  re- 
vision of  the  action  of  the  Auditor  for  the  Interior  Department  in 
disallowing  $8.13  by  settlement  No.  34134,  dated  February  18,  1914. 

The  company  claimed  $15.64  for  the  transportation  per  bill  of 
lading  No.  3262,  dated  July  26,  1913,  from  Silverton,  Colo.,  to  Balti- 
more, Md.,  of  five  boxes,  390  pounds,  described  as  "  rock  specimens." 
The  company's  claim  was  based  on  the  first-class  rate,  without  land- 
grant  deduction.  The  auditor,  per  settlement  No.  33950,  dated  Feb- 
ruary 5,  1914,  allowed  $7.51,  based  on  the  fourth-class  rate  less  land- 
grant  deduction.  The  difference,  $8.13,  suspended  in  said  settlement, 
was  disallowed  in  settlement  No.  34134,  suprcu 

The  company  on  appeal  contends  for  the  first-class  rate  as  the 
authorized  rate  for  "  mineral  specimens  "  when  packed  in  barrels  or 
boxes,  and  furnishes  in  support  thereof  a  statement  of  the  western 
classification  committee  that  the  ratings  referred  to  by  the  Auditor 
for  the  Interior  Department  "covers  stone,  all  kinds,  crushed  for 
road  building  or  roofing,  or  stone  not  otherwise  indexed  by  name, 
and  has  no  reference  to  mineral  specimens,  which,  we  take  it,  this 
particular  consignment  consisted  of." 

In  the  case  of  similar  shipments  (Appeal  17599),  this  office,  Sep- 
tember 24, 1909,  requested  the  Director  of  the  United  States  Geolog- 
ical Survey — 

"  ♦  ♦  ♦  to  state  whether  any  or  all  of  said  shipments  were  anything 
more  or  different  from  rock  in  the  commercial  sense.  Did  they  have 
any  particular  value,  and  was  any  care  reauired  in  handling  more 
than  the  same  weight  of  ordinary  stone?  Tnis  information  is  neces- 
sary in  order  to  determine  the  freight  charges,  which  is  dependent 
upon  the  commercial  designation  of  the  articles  shipped  and  not  upon 
the  uses  to  which  they  are  put  by  the  Geological  Survey." 

The  Director  of  the  United  States  Geological  Survey  replied,  per 
letter  dated  September  25,  1909,  as  follows : 

"  You  are  advised  that  the  shipments  referred  to  have  no  commer- 
cial value,  the  only  particular  value  being  one  for  investigation  or 
study.  Geological  specimens,  fossils,  and  rock  specimens  are  synony- 
mous with  broken  stone. 

"  Shipments  of  such  material  wrapped  in  paper  are  made  in  boxes, 
barrels,  baskets,  and  gi'ain  sacks,  and  no  more  care  is  required  in 
handling  than  in  the  handling  of  the  same  weight  in  ordinary 
stone." 
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In  view  of  the  correct  description  of  the  shipments  then  under  con- 
sideration, as  per  the  letter  just  quoted,  this  office  sustained  the  action 
of  the  auditor  in  allowing  the  fourth-class  rate  thereoiL  The  claim- 
ant in  the  said  case  having  requested  a  reconsideration,  this  office, 
October  7, 1909,  affirmed  its  previous  action  and  said: 

"  Where  articles  have  been  erroneously  described  on  bills  of  lading 
the  railroad  company  is  entitled  to  payment  for  the  shipment  accord- 
ing to  their  true  description  when  the  same  is  properly  evidenced. 
This  rule  may  operate  at  times  to  allow  a  higher  rating  than  indi- 
cated, and  is  not  applied  to  reduce  a  rating  where  by  reason  of  a  mis- 
description the  company  has  been  thereby  required  to  render  service 
in  accordance  with  the  eiToneous  description  and  thus  has  duly 
earned  the  higher  compensation." 

The  consignor  of  the  shipment  now  under  consideration,  who  was 
also  the  consignee,  states : 

"  This  shipment  was  identical  in  character  with  the  material  which 
the  Geological  Survey  has  been  shipping  for  years  under  the  classifica- 
tion rocks  and  identical  with  previous  shipments  which  have  been  made 
on  account  of  Bureau  of  Mines  work  under  the  same  classification. 

"  The  material  consisted  of  pieces  of  rocks  and  ore  to  be  used  in  the 
investigation  I  am  carrying  out  for  the  Bureau  of  Mines,  was  packed 
in  bulk  and  in  the  condition  in  which  shipped  could  hardly  be  labeled 
geological '  specimens,'  nor  is  the  material  to  be  used  as  such." 

In  my  decision  of  September  16, 1913  (20  Comp.  Dec.,  181),  I  said: 

"  It  is  established  by  rulings  of  the  Interstate  Commerce  Commis- 
sion and  the  courts  that  the  rate  applicable  for  a  shipment  is  not 
dependent  upon  the  owner  of  the  goods  or  the  purpose  tor  which  the 
articles  are  to  be  used,  but  upon  the  class  of  articles  embraced  in  the 
shipment." 

The  Interstate  Commerce  Commission  has  ruled  that  classification 
must  be  based  upon  a  real  distinction  from  u  classification  standpoint 
and  that  the  carrier  has  no  right  to  attempt  to  dictate  the  uses  to 
which  commodities  transported  by  it  shall  be  put  in  order  to  enjoy  a 
transportation  rate. 

Western  classification  No.  51,  which  applies  to  this  shipment,  pro- 
vides for  a  fourth-class  rate  on — 

"Stone,  all  kinds,  crushed,  for  road  building  or  roofing:  In  pack- 
ages, L.  C.  L.    (Item  7,  p.  241.) 

******* 

"  Stone,  not  otherwise  indexed  by  name,  including  artificial  stone: 
Dressed,  not  lettered  or  figured,  in  packages  or  loose,  1j.  C.  L.  Rough, 
in  packages  or  loose,  L.  C.  L.    (Item  26,  p.  276.) " 

There  appears  no  reason  why  pieces  of  stone  or  rock  shipped  for 
the  Geological  Survey  should  be  charged  a  different  rate  than  similar 
material  shipped  for  other  parties.  Because  the  Government  makes 
one  use  of  its  shipment  and  a  private  party  makes  a  different  use 
does  not  justify  a  different  rate. 
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The  articles  shipped  appear  to  be  clearly  analogous  to  the  articles 
for  which  the  fourth-class  rate  is  applied,  and  there  appears  to  be  no 
reason  why  the  Government  should  pay  any  higher  rate  therefor. 


PAT  AND  ALLOWANCES  OP  NAVAL  OPFICERS  DETERXINEI)  BY  ACTUAL 

DUTY  PEBFOBXED. 

The  actual  duty  performed  by  officers  of  the  Navy  under  their  orders  and  not 

the  class  of  duty  specified  in  their  orders  determine  the  rate  of  pay  and 

allowances  which  they  are  entitled  to  receive. 
Where  quarters  are  available  on  a  vessel  for  use  of  the  pay  officer,  payment 

of  commutation  of  quarters  to  him  is  not  authorized. 
An  officer  performing  duty  in  connection  with  vessels,  but  who  does  not  mess  on 

board  the  vessel  and  Is  not  quartered  on  board  the  vessel,  Is  not  entitled 

to  10  per  cent  additional  pay  authorized  for  sea  duty. 

Decision  by  Comptroller  Downey,  March  19,  1914: 

Paymaster  D.  G.  McKitchie,  United  States  Navy,  applied  Febru- 
ary 21,  1914,  for  a  revision  of  the  action  of  the  Auditor  for  the  Navy 
Department  in  disallowing  by  settlement  No.  5160-D,  dated  August 
21,  1913,  the  following  items: 

"second  quarter,    1913. 

"  No.  2,  F.  H.  Baasen,  pay  clerk.  Received  sea  pay  December  6-81, 
1912,  at  $2,250  per  aitnum,  $156.25,  plus  rations  for  26  days,  $7.80, 
$164.05.  Entitled  to  only  shore  pay  at  $2,000  per  annum.  Difference 
disallowed  August  21,  1913,  $25.16. 

"  Duty  with  pay  officer  of  the  reserve  torpedo  group,  who  is  in  a 
shore  status,  determines  duty  of  clerk  as  on  shore  unless  orders  state 
otherwise. 

"third  quarter,    1913. 

"  No.  2,  F.  H.  Baasen,  pay  clerk.  Difference  between  sea  pay  at 
$2,250  and  shore  pay  at  $2,000  per  annum  for  three  months,  January 
1  to  March  31,  1913,  plus  $27  credited  as  commuted  rations  for  this 
period,  disallowed  August  21,  1913,  same  as  in  2/13  account,  $89.50." 

Under  date  of  November  26,  1912,  the  following  order  was  issued 
by  the  Secretary  of  the  Navy  to  Paymaster  D.  G.  McRitchie : 

"At  such  time  as  will  enable  you  to  arrive  at  Charleston,  S.  C. 
on  December  2, 1912,  you  will  regard  yourself  detached  from  duty  as 
assistant  to  the  general  storekeeper,  navy  yartl,  Norfolk,  Va.,  "and 
from  such  other  duty  as  may  have  been  assigned  you ;  will  proceed 
to  Charleston,  S.  C,  and  report  to  the  commandant  of  the  navy 
yard  at  that  place  for  duty  at  the  station  under  his  command  as  pay 
officer  in  charge  of  the  accounts  of  the  reserve  torpedo  group,  and 
for  additional  duty  in  charge  of  the  accounts  of  the  U.  S.  S.  Hartford, 

"  This  employment  on  shore  duty  is  required  by  the  public  in- 
terests." 

Paymaster  McRitchie  nominated  Frank  II.  Baasen  for  the  position 
of  paymaster's  clerk  for  duty  with  him  as  paymaster  of  the  reserve 
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torpedo  group,  and  on  November  27,  1912,  the  following  orders  were 
issued  to  Mr.  Baasen : 

"Having  been  nominated  by  Paymaster  David  G.  McRitchie, 
United  States  Navy,  for  appointment  as  a  paymaster's  clerk  in  the 
United  States  Navy  for  duty  as  clerk  to  the  pay  officer  of  the  reserve 
torpedo  group,  Charleston,  S.  C,  you  are  authorized  to  report  to 
the  commandant,  navy  yard,  Charleston,  S.  C,  for  the  physical  ex- 
amination required  by  article  1619,  C.  N.  R.,  No.  17,  U.  S.  Navy 
Regulations,  1909. 

"  If  found  qualified  the  examining  officer  will  indorse  such  fact 
upon  this  order,  and  your  appointment  as  paymaster's  clerk  in  the 
United  States  Navy  will  take  effect  from  the  date  of  the  execution  of 
your  oath  of  office,  and  you  will  report  to  the  commanding  officer. 
United  States  reserve  torpedo  group,  Charleston,  S.  C,  for  this 
duty. 

"  Immediately  upon  the  completion  of  the  examination,  forward 
to  the  Bureau  of  Navigation  a  true  copy  of  this  order,  with  all 
indorsements  thereon,  together  with  your  acceptance  and  oath  of 
office." 

Pay  Clerk  Baasen  reported  to  the  commanding  officer  of  the  re- 
serve torpedo  group  for  this  duty  on  December  6,  1912,  and  was 
assigned  to  quarters  on  board  the  U.  S.  S.  Olympia^  which  vessel 
was  being  used  as  a  tender  for  the  torpedo  group. 

Paymaster  McRitchie  also  nominated  Walter  E.  Morton  for  the 
position  of  paymaster's  clerk  for  duty  with 'him  on  the  U.  S.  S. 
Hartford  and  on  November  27, 1912,  the  following  orders  were  issued 
to  Mr.  Morton : 

"  Having*  been  nominated  by  Paymaster  David  G.  McRitchie, 
United  States  Navy,  for  appointment  as  a  paymaster's  clerk  in  the 
United  States  Navy  for  duty  as  clerk  to  the  pay  officer  on  board  the 
U.  S.  S.  Hartford^  you  are  authorized  to  report  to  the  commandant, 
navy  yard,  Charleston,  S.  C,  for  the  phvsical  examination  required 
by  article  1619,  C.  N.  R.,  No.  17,  United  States  Regulations,  1909. 

"  If  found  qualified  the  examining  officer  will  endorse  such  fact 
upon  this  order,  and  your  appointment  as  a  paymaster's  clerk  in  the 
United  States  Naw  will  take  effect  from  the  date  of  the  execution 
of  your  oath  of  ofiice,  and  you  will  report  to  the  commandant,  navy 
yard,  Charleston,  S.  C.,  for  this  dutj. 

"  Immediately  u^on  the  completion  of  the  examination,  forward 
to  the  Bureau  of  Navigation  a  true  copy  of  this  order,  with  all  en- 
dorsements thereon,  together  with  your  acceptance  and  oath  of  office/' 

Pay  Clerk  Morton  reported  to  the  commandant  of  the  navy  yard, 
Charleston,  S.  C,  December  16,  1912,  for  this  duty  and  was  ordered 
by  him  to  report  to  the  commanding  officer  of  che  U.  S.  S.  Hartford^ 
which  he  did  on  the  same  date.  He  was  assigned  quarters  on  board 
that  vessel. 

Under  the  above  orders  Paymaster  McRitchie  has  been  allowed 
ebore  pay  and  commutation  of  quarters;  Pay  Clerk  Morton  has  been 
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allowed  sea  pay ;  Pay  Clerk  Baasen  was  credited  by  the  pay  officer 
with  sea  pay  and  commutation  of  rations,  but  the  auditor  in  his 
settlement  of  the  accounts  allowed  credit  for  shore  pay  and  disallowed 
the  difference  between  sea  pay  at  $2,250  and  shore  pay  at  $2,000  per 
annum,  and  also  disallowed  amount  credited  for  commuted  rations. 

The  account  of  Pay  Clerk  Baasen  is  the  one  which  the  pay  officer 
requests  this  office  to  revise. 

Pay  Clerk  Baasen's  orders  directed  him  to  report  to  the  command- 
ing officer  of  the  reserve  torpedo  group  for  duty,  and  shore  duty  is 
not  mentioned  in  the  orders.  The  reserve  torpedo  group,  during  the 
period  in  question,  consisted  of  8  torpedo  boats,  2  destroyers, 
2  submarines,  and  the  U.  S.  S.  Olympia  as  tender.  The  U.  S.  S. 
Olympia  is  a  vessel  of  the  second  class  with  an  authorized  comple- 
ment of  more  than  175  men,  but  during  the  period  from  December  6, 
1912,  to  March  31,  1913,  there  were  only  96  men  on  board  that  vessel. 
The  complement  of  the  other  vessels  in  the  reserve  torpedo  group 
numbered  over  300  men. 

In  accordance  with  the  decision  of  this  office  (14  Comp.  Dec.,  576), 
the  pay  officer  was  entitled  to  a  clerk  for  service  on  the  Olympia  and 
reserve  torpedo  group.  (See  also  44  MS.  Comp.  Dec.,  1452,  Mar.  9, 
1908.) 

Pay  Clerk  Baasen  was  quartered  and  messed  on  board  the 
Olympia  and  all  his  duty  was  with  the  accounts  of  the  men  on  board 
that  vessel  and  the  vessels  of  the  reserve  torpedo  group.  From  the 
above  facts  it  appears  that  all  the  requirements  for  sea  duty  were 
present  in  his  case,  and  he  is  entitled  to  the  pay  and  allowances  pro- 
vided for  a  paymaster's  clerk  on  sea  duty.  (19  Comp.  Dec.,  136;  67 
MS.  Comp.  Dec.,  1019,  Nov.  24, 1913.) 

The  action  of  the  auditor  is  reversed  and  certificate  of  difference 
for  $114.66  will  issue. 

In  settlement  No.  5160-D,  the  auditor  allowed  Paymaster  Mc- 
Ritchie,  under  the  orders  above  quoted,  shore  pay  at  the  rate  of 
$2,880  per  annum  and  commutation  of  quarters  at  the  rate  of  $48 
per  month. 

While  the  orders  of  the  Secretary  of  the  Navy  in  this  case  state 
that  the  duty  assigned  was  to  be  shore  duty,  the  facts  of  the  case 
would  clearly  indicate  that  no  shore  duty  was  contemplated,  and  it 
is  evident  that  none  was  performed.  He  performed  no  duty  in  con- 
nection with  the  navy  yard  proper,  there  already  being  two  pay 
officers  and  three  pay  clerks  on  duty  there.  All  the  duty  assigned 
him  was  in  connection  with  the  accounts  of  naval  vessels  which 
were  in  port  at  the  Charleston  Navy  Yard.  In  the  Navy  Register 
of  January  1,  1913,  the  name  of  Paymaster  D.  G.  McRitchie  is  car- 
ried as  pay  officer  of  the  U.  S.  S.  Hartford  and  the  reserve  torpedo 
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group,  Charleston.  It  is  understood  that  there  were  quarters  avail- 
able on  the  U.  S.  S.  Hartford  for  use  by  the  pay  officer  during  the 
period  in  question. 

Paymaster  McEitchie  was  the  only  officer  attached  to  these  vessels 
who  was  not  receiving  pay  and  allowances  for  sea  duty. 

In  a  decision  of  this  office,  dated  August  29,  1912  (19  Comp.  Dec, 
136),  it  was  held  that  a  pay  officer  who  was  not  quartered  and  did 
not  mess  on  board  a  vessel  was  not  entitled  to  receive  the  10  per  cent 
additional  pay  authorized  for  sea  service.  In  the  same  case  it  was 
held  that  when  quarters  were  available  on  a  receiving  ship  for  the 
use  of  the  pay  officer,  but  he  lived  and  messed  on  shore,  that  he  was 
not  entitled  to  be  paid  commutation  of  quarters. 

Paymaster  McEitchie's  service  as  pay  officer  of  the  reserve  tor- 
pedo group  and  of  the  U.  S.  S.  Hartford  appears  to  have  had  all 
the  requisites  of  service  at  sea  except  that  he  was  not  quartered  and 
did  not  mess  on  board  a  vessel ;  hence  he  was  not  "  subjected  to  such 
restrictions,  regulations  and  requirements  as  are  incident  to  service 
at  sea."  (62  MS.  Comp.  Dec,  21,  July  3,  1912;  67  irf.,  1151,  Dec  4, 
1913.)  Not  having  been  quartered  and  not  having  messed  on  board 
a  vessel  he  was  not  entitled  to  10  per  cent  additional  pay  author- 
ized for  service  at  sea.    (19  Comp.  Dec,  136.) 

As  quarters  were  available  for  his  use  on  board  the  U.  S.  S.  Hart- 
ford^ he  was  not  entitled  to  commutation  of  quarters.  (19  Comp. 
Dec,  136;  67  MS.  Comp.  Dec,  1019,  Nov.  24, 1913.) 

From  the  above  it  will  be  seen  that  Paymaster  McEitchie's 
correct  rate  of  pay  was  his  grade  pay  with  increase  for  length  of 
service,  or  what  is  known  as  "  shore-duty  pay,"  and  he  was  not  en- 
titled to  commutation  of  quarters. 

The  sum  of  $144  credited  his  account  as  commutation  of  quarters 
from  January  1  to  March  31, 1913,  and  allowed  by  the  auditor  in  his 
settlement,  is  now  disallowed. 


FEES  OF  imiTED  STATES  C0KKI8SI0NEBS  IN  EXTBADITIOH  GASES. 

Section  2  of  the  act  of  August  3,  1882  (22  Stat,  215),  providing  specially  for 
fees  of  commissioners  In  extradition  cases  ha^  been  superseded  by  the  com- 
missioner's fee  bill  found  in  section  21  of  the  act  of  May  28*  1896  (29 
Stat.,  184),  and  a  commissioner,  for  his  services  in  extradition  cases.  Is 
entitled  to  fees  allowed  by  the  latter  act  for  like  services  in  ordinary 
criminal  cases. 

Decision  by  Comptroller  Downey,  Karch  20,  1914: 

William  A.  Hayes,  2d,  United  States  commissioner,  Boston,  Mass., 
applied  February  9, 1914,  for  a  revision  of  the  action  of  the  Auditor 
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for  the  State  and  Other  Departments  in  disallowing,  by  settlement  No. 
25,105,  dated  January  27, 1914,  for  September  and  December  quarters, 
1913,  the  following  items : 

Item  No.  1.  Disallowed  (see  par.  1593,  Instructions).  These  were  not 
sach  copy  of  complaints  as  contemplated  by  the  act  mentioned  in  the 
above  paragraph,  nor  is  the  copy  of  the  warrant  in  these  cases  such 
a  copy  as  contemplated  by  the  act  of  May  28,  1896 $3. 25 

Item  No.  2.  Disallowed.  No  fee  in  fee  bill  of  act  approved  May  28, 1896, 
and  section  1030,  Revised  Statutes,  especially  prohibits  the  allowance  of 
fees  for  bringing  deft  from  Jail  to  the  court  and  remanding  him  back 
to  jaU a  50 

Item  No.  3.  Disallowed.  See  Comp.  MS.  Dec.,  in  re  Humphries,  Dec.  15, 
1897  (copy  can  be  obtained  from  the  Comptroller  on  application),  in 
which  he  held  this  fee  not  allowable;  also  his  more  recent  dec.  In  re 
Lowell,  June  13,  1913,  In  which  he  holds  that  a  fee  of  75c.  is  allowable 
under  a  proper  construction  of  the  fee  bill  of  May  28,  1896 5. 25 

Cases  No.  16,  21,  23  26,  30,  38,  39,  43,  50  and  51,  and  55.  Item  No.  1. 
Warrant  and  copy  to  bring  deft  Into  court.  No  fee  provided  in  fee  bill, 
act  May  28,  1896.     See  also  sec.  1030,  Revised  Statutes,  disallowed..  12.00 

Case  vs.  Louis  Martin  No.  16.  Item  No.  2.  Copy  of  complaint;  copy  of 
warrant  and  copy  of  warrant  of  commitment  with  ctfs.  &  seals  and 
U.  S.  Comr's  ctf.    No  fee  provided  for  these  services.    Disallowed 3. 35 

Cases  No.  21,  39,  &  42.  Item  No.  3.  Transcript.  See  20  Comp.  Dec.,  24. 
Copy  can  be  obtained  by  applying  to  the  Comp.  of  the  Treas.,  Wash- 
ington, D.  C.    3@60c.,  disallowed 1.80 

Cases  Nos.  35  and  36.  Item  No.  4.  Charge  in  excess  of  75c.  (see  MS. 
Dec.  of  Comp.  in  re  Lowell,  June  13,  1913)  for  search  warrants.  2@ 
25c.,  disallowed .  60 

17.65 
The  items  will  be  considered  in  the  order  stated  above. 

SEPTEMBER  QUARTER,    1913. 

[Item  1,  page  8.    Extradition  of  Richard  D.  Isaacs  to  Canada.] 

Charges  for  copy  of  complaint  with  certificate  and  seal $1.05 

Copy  of  warrant  of  arrest  with  certificate  and  seal .65 

Copy  of  warrant"  of  commitment  with  certificate  and  seal .75 

Certificate  of  United  States  commissioner  with  seal .  80 

3.25 

The  commissioner  has  charged  these  fees  under  section  2  of  the  act 
of  August  3,  1882  (22  Stat,  215),  providing  specially  for  fees  of 
commissioners  in  extradition  cases.  This  provision  has  been  super- 
seded by  the  commissioners  fee  bill  found  in  section  21  of  the  act  of 
May  28, 1896  (29  Stat,  184).  {Howe  v.  United  States,  42  Ct  CI.,  85 ; 
43  id.,  175 ;  14  C<Mnp.  Dec,  693.)  For  his  services  in  this  extradition 
case  the  commissioner  is  entitled  to  the  fees  allowed  by  the  act  of 
1896  for  like  services  in  the  ordinary  criminal  case. 
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The  commissioner's  certificate  is  in  the  nature  of  a  transcript,  for 
which  the  fee  bill  provides  a  fee  of  60  cents.  A  fee  of  80  cents  is 
provided  for  a  copy  of  complaint  with  certificate,  and  a  fee  of  40 
cents  for  copy  of  warrant  of  arrest  with  certificate.  No  separate  fee 
is  provided  for  copy  of  commitment,  the  copy  being  covered  by  the 
fee  of  $1  for  issuing  the  writ  and  making  copy  of  same. 

The  commissioner  is  entitled  to  $1.30  of  the  amount  disallowed  in 
this  case,  which  is  accordingly  allowed  on  revision. 

Item  2.  Charges  for  bringing  defendants  from  jail,  $8.50.  Dis- 
allowance by  the  auditor  is  affirmed.  No  writs  were  necessary. 
(See  GUhert  case,  23  Ct.  Qs.,  218.) 

Item  3.  Charges  in  excess  of  75  cents  each  for  issuing  search  war- 
rants, $5.25.  Conceded  by  commissioner.  Disallowance  of  auditor 
affirmed.     (19  Comp.  Dec,  823.) 

DECEMBER  QUARTER,  1913. 

Item  1.  Charges  for  issuing  warrants  to  bring  defendants  from 
jail,  $12.  No  writs  were  necessary.  Auditor's  disallowance  is  sus- 
tained.    (See  Gilbert  case,  23  Ct.  CL,  218.) 

Item  2.  Case  against  Louis  Martin,  page  16.  Charges  for  copy  of 
complaint,  copy  of  warrant,  copy  of  commitment,  and  for  certificate 
of  commissioner  to  Secretary  of  State,  $3.35.  Upon  revision,  $1.30 
is  now  allowed.    See  cases  cited  in  Isaacs  case  above. 

Item  3.  Charge  for  making  transcripts  in  removal  proceedings — 
3  at  60  cents=$1.80.  Disallowed  by  the  auditor;  now  allowed  upon 
revision,  as  the  transcripts  were  necessary  for  use  of  the  district 
courts  in  other  jurisdictions,  $1.80.     (20  Comp.  Dec.,  24.) 

Item  4.  Charge  in  excess  of  75  cents  each  for  search  warrants. 
Auditor's  action  in  disallowing  50  cents  is  affirmed.  (See  19  Comp. 
Dec,  823.) 


LIABILITY  IKSUBAirCE  AS  A  PABT  OF  THE  "ACTUAL  NECES8ABY  COST" 

OF  EXTBA  WOBK 

Cost  of  liabiUty  insurance  can  not  be  classed  or  paid  for  as  a  part  of  the 
''actual  necessary  cost**  of  extra  work  under  a  contract  which  defines 
"actual  necessary  cost"  as  including  charges  for  "labor,  materials,  and 
supplies,**  but  not  charges  for  "  office    *    *    *    or  other  general  expenses.'* 

14  Comp.  Dec.,  297,  and  46  C.  Cls.,  318,  distinguished  from  this  case. 

Comptroller  Downey  to  the  Secretary  of  the  Interior,  Karch  28,  1914: 

I  am  in  receipt  of  your  letter  of  the  18th  instant  requesting  my 
decision  of  a  question  therein  stated  as  follows : 

"  Inclosed  herewith  is  a  copy  of  contract  claim  in  favor  of  Bart- 
lett  &  Kling  for  work  performed  during  January,  1914,  imder  their 
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contract,  dated  May  24,  1912,  for  construction  of  Dam  No.  3,  North 
Platte  project,  Nebr.,  with  copy  of  the  specifications  of  the  contract, 
extra-work  order  No.  8,  dated  December  26, 1912,  and  itemized  state- 
ment of  the  extra  work  performed  under  this  order. 

"The  amount  of  the  claim  is  $4,261.26,  of  which  $3,800.99  is 
claimed  for  extra  work  performed  under  extra-work  order  No.  8. 
The  charges  for  this  extra  work  may  be  divided  as  follows : 

For  labor  and  liability  insurance  thereon $942.01 

Coal  _-- 994.  87 

Oils,  packing,  and  machine  supplies 24. 48 

Use  of  machinery  (installed  on  the  ground)  for  24  days 773.50 

Use  of  tools,  repair  parts,  etc 134.  67 

Profit 430.  56 

3,300.99 
"  Paragraph  14  of  the  specifications  provides  as  follows : 

^'^ Extra  work  or  material:  In  connection  with  the  work  covered 
by  this  contract,  the  engineer  may  order  work  or  material  not  covered 
by  the  specifications,  buch  work  or  material  will  be  classed  as  extra 
work  and  will  be  ordered  in  writing.  No  extra  work  will  be  paid 
for  unless  ordered  in  writing.  Extra  work  shall  be  charged  for 
at  actual  necessary  cost,  as  determined  by  the  engineer,  plus  15 
per  cent  for  profit,  superintendence,  and  general  expenses.  The 
actual  necessary  cost  will  include  expenditures  for  materials,  labor, 
and  supplies  furnished  by  the  contractor,  and  a  reasonable  allowance 
for  the  use  of  shop  equipment  where  required,  but  will  not  include 
any  allowance  for  office  expenses,  general  superintendence,  or  other 
general  expenses.  At  the  end  of  each  month  the  contractor  shall 
present  in  writing  his  claims  for  extra  work  and  material  and,  when 
requested  by  the  en^neer,  shall  furnish  itemized  statements  of  the 
cost,  and  shall  permit  examination  of  accounts,  bills,  and  vouchers 
relating  thereto.^ 

"  Your  advance  decision  is  requested  whether  the  claim  for  extra 
work  performed  under  order  No.  8,  amounting  to  $3,300.99,  in  whole 
or  in  part,  can  be  allowed  under  the  above  provisions  of  the  con- 
tract." 

You  do  not  state  what  item  or  items  of  the  account  presented  have 
occasioned  your  doubts  as  to  the  propriety  of  paying  the  account 
as  a  whole,  but,  from  a  verbal  communication  from  an  officer  of  the 
Reclamation  Service,  I  gather  that  the  main  question  is  whether  the 
cost  of  liability  insurance  ($44.90)  included  in  the  account  is  prop- 
erly to  be  classed  as  a  part  of  the  "  actual  necessary  cost "  of  doing 
the  extra  work  in  question. 

The  work  on  account  of  which  the  claim  under  consideration  was 
presented  was  extra  work,  and  was  duly  ordered  by  a  proper  officer 
of  the  Reclamation  Service  (Order  No.  8,  dated  Dec.  26, 1913).  The 
account  therefor,  in  itemized  and  detailed  form,  is  certified  by  the 
contractor  as  correct  and  just,  and  by  the  engineer  in  charge  thereof 
it  is  certified — 
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"  That  the  above  account  of  cost  of  labor  and  materials  is  correct 
and  that  the  said  extra  work  was  performed  in  accordance  with  my 
instructions  of  December  26,  1913,  and  that  the  same  have  been  sat- 
isfactorily performed.*" 

In  a  decision  of  this  office  dated  November  14,  1907  (14  Comp. 
Dec.,  297),  in  construing  a  contract  providing  that  for  extra  work 
like  that  here  in  question  the  contractor  would  be  paid  "  actual  nec- 
essary cost,  as  determined  by  the  engineer,  plus  15  per  cent,"  it  was 
held  that  cost  of  liability  insurance  incurred  by  the  contractor  could 
not  be  classed,  included,  or  allowed  as  a  part  of  "  the  actual  neces- 
sary cost "  of  the  extra  work  duly  ordered  and  performed. 

Later  the  Court  of  Claims  {Lovell  v.  United  States^  46  Ct.  CI., 
318),  allowed  the  contractor's  claim  on  such  account,  holding  that 
the  cost  of  liability  insurance  was  a  proper  charge  under  said  con- 
tract. 

If  the  terms  of  the  Lovell  contract  there  considered  were  identical 
with  those  here  in  question,  the  decision  referred  to  would  be  ample 
authority  for  the  allowance  of  the  item  now  in  dispute,  but  para- 
graph 14  of  the  contract  here  in  question  defines  what  shall  and  what 
shall  not  be  considered  as  parts  of  the  "  actual  necessary  cost "  of 
doing  extra  work,  whereas  the  Lovell  contract  contained  no  such 
definitions. 

Under  the  contract  here  in  question  "expenditures  (by  the  con- 
tractor) for  materials,  labor,  and  supplies  *  *  *  and  a  reason- 
able allowance  for  the  use  of  shop  equipment  where  required  ",  hut 
not  expenditures  on  account  of  "  office  expenses,  general  superintend- 
ence or  otJier  general  expenses  "  were,  and  are,  to  be  classed  as  "  ac- 
tual necessary  cost."  Whether  or  not,  then,  the  cost  of  liability 
insurance  is  to  be  classed  as  a  part  of  the  "  actual  necessary  cost "  of 
doing  the  extra  work  depends  upon  whether  such  cost  is  to  be  rated 
as  an  "expenditure  for  materials,  labor,  and  supplies"  or  as  an 
"office  *  *  *  or  other  general  expense,^'*  If  the  former,  the 
charge  must  be  allowed  as  proper;  if  the  latter,  it  can  not  be 
allowed. 

I  do  not  think  the  item  of  $44.90,  charged  as  cost  of  liability  in- 
surance, can  properly  be  allowed  as  a  part  of  the  labor  cost,  but  am 
constrained  to  hold  that  it  must  be  classed  as  one  of  the  "  other  gen- 
eral expenses  "  which  in  express  terms  are  excluded  from  the  "  actual 
necessary  cost"  of  the  extra  work.  This  item  should  therefore  be 
eliminated  by  you  from  the  account  presented  before  payment  is 
made. 

After  said  item  is  eliminated  and  the  15  per  cent  correspondingly 
reduced,  if  the  account  is  otherwise  correct  in  itemization  and 
amount,  the  same  may  properly  be  paid  as  rendered. 
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VEE8  OF  CLE&X,   ITHITEB  STATES  DISTBICT   COITBT,   FOB   MAKING 
TBAHSCBIPT  ON  APPEAL. 

A  clerk  of  a  United  States  district  court  who,  in  good  faith  and  In  accordance 
with  a  rule  of  court  in  force  at  the  time,  makes  a  typewritten  transcript  of 
the  record  to  be  sent  up  on  appeal,  in  lieu  of  the  printed  copies  thereof  pro- 
vided for  by  section  2  of  the  act  of  February  13,  1911  (36  Stat.  901),  is 
entitled  to  the  statutory  fees  for  his  services  In  making  the  transcript,  not- 
withstanding a  later  decision  of  the  United  States  Supreme  Court  to  the 
effect  that  the  statute  substitutes  printed  copies  for  the  typewritten  tran- 
script formerly  made. 

Deoiilon  by  Comptroller  Downey,  Karoh  23,  1914: 

The  Attorney  General  applied  February  26, 1914,  for  a  revision  of 
the  action  of  the  Auditor  for  the  State  and  Other  Departments  in 
allowing  by  settlement  No.  25149,  dated  January  30, 1914,  an  item  in 
an  account  of  F.  W.  Oakley,  clerk  of  the  United  States  District  Court 
for  the  Western  District  of  Wisconsin,  which  item  had  been  deducted 
on  the  administrative  examination  of  the  accodnt,  as  follows: 

"  Item  4,  page  14,  case  18-B ;  charge  for  transcript  of  record  on  ap- 

Bjal.    Fees  allowed  for  certificate  (2  folios)  and  seal.     (18  Comp. 
ec.,  333 ;  Rainey  Estate  v.  Grdce^  decided  by  the  Supreme  Court  on 
Jan.  5, 1914,  $50.80." 

In  support  of  his  allowance  of  the  item  the  auditor  has  cited  Comp- 
troller's decision  in  Leteher^s  case^  January  15, 1914,  the  rule  of  court 
under  which  the  transcript  was  made,  205  Fed.  Rep.,  937,  and  the  de- 
cision in  Rainey  Estate  v.  Grace  cited  by  the  Attorney  General. 

The  transcript  for  which  this  charge  is  made  is  a  typewritten  tran- 
script made  and  certified  by  the  clerk  and  sent  to  the  appellate  court 
in  lieu  of  the  printed  records  prescribed  by  the  act  of  February  13. 
1911  (36  Stat,  901). 

The  rule  of  court  under  which  this  transcript  was  made  provides : 

"  In  each  case  where  the  clerk  of  the  court  is  required  by  a  praecipe 
or  stipulation  which  shall  exprcvssly  waive  the  provisions  of  the  act  of 
February  13,  1911,  above  specified,  to  make  a  typewritten  transcript 
of  record,  he  shall  be  allowed  a  fee  of  15  cents  a  folio  for  the  tran- 
script so  made  and  certified." 

In  Letcher^s  case^  cited  by  the  auditor,  this  office  had  under  con- 
sideration a  rule  of  court  to  the  effect  that  a  plaintiff  in  error  or  ap- 
pellant might  waive  the  privilege  of  printing  the  record  accorded  him 
by  the  act  of  February  13, 1911,  and  might  file  in  the  appellate  court 
in  lieu  of  such  printed  record  a  typewritten  or  manuscript  transcript, 
the  same  to  be  printed  under  the  supervision  of  the  clerk  of  the  ap- 
pellate court.  Upon  a  showing  that  this  method  of  procedure  was 
less  expensive  than  the  procedure  contemplated  by  the  statute,  and 
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that  the  United  States  attorney  representing  the  Grovemment  elected 
to  send  up  a  typewritten  transcript  under  the  rule,  the  clerk's  fees  for 
making  the  transcript  were  allowed  by  this  office. 

My  attention  is  now  called  to  the  court's  opinion  in  the  recent 
case  of  Rainey  Estate  v.  Graccy  supra^  which  was  not  before  me  when 
Letcher^s  case  was  decided,  and  I  am  now  called  upon  to  review  my 
decision  in  the  light  of  said  opinion. 

The  pertinent  facts  in  Rainey'^s  case^  which  was  an  admiralty  case, 
are  as  follows : 

The  appeal  was  taken  from  the  District  Court  of  the  United  States 
for  the  Western  District  of  Washington  to  the  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit.  Copies  of  the  apostles  were  printed 
and  indexed  under  a  rule  of  the  district  court  adopted  in  pursuance 
of  the  act  of  February  13,  1911.  One  of  the  printed  copies,  certified 
under  seal  by  the  clerk  of  the  district  court,  was  filed  by  appellant  in 
the  circuit  court  of  appeals,  which  court  was  moved  to  hear  the  case 
without  payment  by  appellant  of  the  fees  of  the  clerk  of  the  circuit 
court  of  appeals  provided  by  rule  of  that  court  for  indexing  the 
record  and  distributing  copies. 

On  this  statement  of  fact  the  circuit  court  of  appeals  certified 
questions  to  the  United  States  Supreme  Court  as  follows: 

(1)  \Miether  the  circuit  court  of  appeals  was  authorized  to  hear 
the  cause  on  such  copies  and  to  dispense  with  the  requirement  of  the 
payment  of  fees  to  its  clerk  by  its  fee  bill  prescribed  by  the  Supreme 
Court  under  authority  of  an  act  of  Congress  which  provides  a 
fee  for — 

"  Preparing  the  record  for  the  printer,  indexing  the  same,  super- 
vising the  printing  and  distributing  the  copies,  for  each  printed  page 
of  the  record  and  mdex,  25  cents." 

(2)  Whether  the  first  section  of  the  act  of  February  13,  1911,  set 
aside  by  implication  the  above  provision  of  the  fee  bill. 

Each  of  these  questions  was  answered  in  the  affirmative,  the  court 
holding  that  clear  inconsistency  exists  between  the  statute  and  this 
provision  of  the  fee  bill  prescribed  under  authority  of  a  prior  statute. 

After  reviewing  the  statutes  and  rules  of  court  and  ^referring  to 
the  evident  purpose  of  the  act  of  1911  to  diminish  the  expense  of  pro- 
ceedings on  appeal,  the  court  says : 

"  This  was  to  be  accomplished  by  dispensing  with  a  written  or 
typ>ewritten  transcript  of  the  recoi*d  of  the  lower  court  and  substi- 
tuting therefor  a  certified  copy  of  the  printed  record,  other  copies  of 
which  should  h^  available  for  use  in  the  further  consideration  of  tlfe 
case  in  the  appellate  courts.  With  this  end  in  view  the  act  provides 
that  the  appellant  or  plaintiff  in  error  shall  cause  to  be  printed  under 
such  rules  as  the  lower  court  (the  Circuit  or  District  Court)  sliall 
prescribe,  and  shall  file  in  the  office  of  the  clerk  of  the  Circuit  Court 
of  Appeals,  25  printed  transcripts  of  the  record." 
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The  court  then  holds  that  to  permit  the  clerk  of  the  appellate  court 
to  continue  to  charge  the  fee  in  question  would  be  subversive  of  the 
purposes  of  the  statute  and  a  continuance  of  the  system  which  the 
act  was  designed  to  change. 

This  decision  is  conclusive  against  the  right  of  clerks  of  circuit 
courts  of  appeals  to  charge  and  collect  this  fee.  It  may  also  be 
accepted  as  a  final  determination  of  the  lawful  and  proper  method 
of  preparing  the  record  to  be  sent  up  on  appeal  or  writ  of  error.  It 
does  not  follow,  however,  that  in  the  case  now  before  me  the  clerk 
must  be  denied  his  fees  for  this  typewritten  transcript  made  in  good 
faith  under  a  rule  of  court  in  force  at  the  time  it  was  made. 

In  Letcher^s  case  I  held  that  the  clerk  was  protected  by  the  rule, 
citing  United  States  v.  Van  Dvaee  (140  U.  S.,  169, 176),  in  which  the 
court  says: 

"  When  the  derk  performs  a  service  in  obedience  to  an  order  of 
the  court,  he  is  as  much  entitled  to  compensation  as  if  he  were  able 
to  put  his  finger  upon  a  jMirticular  clause  of  a  statute  authorizing 
compensation  for  such  service." 

When  this  clerk  received  the  praecipe  or  stipulation  calling  for 
this  typewritten  transcript  it  was  his  duty  under  the  rule  to  prepare 
it,  and  he  is  entitled  to  the  statutory  fee  for  this  service-  It  was 
not  for  him  to  question  the  legality  of  this  form  of  transcript.  If 
error  was  made  it  was  the  error  of  the  Government's  attorney  who 
filed  the  praecipe  or  stipulation.  The  Government  can  not  now  evade 
payment  of  the  clerk's  lawful  fees  for  the  transcript  on  the  ground 
that  the  service  which  it  itself  requested  was  not  in  accordance  with 
the  statute. 

The  fees  charged  are  in  accordance  with  the  clerk's  fee  bill.  The 
auditor's  allowance  of  the  item  was  proper  under  the  rule  and  is 
therefore  affirmed  on  revision. 
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Executive  officers  of  the  Government  are  not  authorized  to  adjust  and  settle 
claims  for  unliquidated  damages. 

Where  supplies  have  been  delivered  to  and  used  by  the  Government  without 
agreement  as  to  the  price,  a  claim  for  the  value  thereof,  though  of  an 
unliquidated  character,  may  be  liquidated  by  agreement  of  the  parties  as 
to  what  was  the  reasonable  value  of  the  article  and  when  so  liquidated 
may  be  allowed  and  paid. 

ComptroUer  Downey  to  the  Postmaster  General,  Karch  23,  1914: 

I  am  in  receipt  of  your  letter  of  the  18th  instant,  requesting  my 
decision  of  certain  questions  therein  stated  as  follows : 

"In  1910  the  American  Bank  Note  Co.,  of  New  York,  N.  Y.,  sub- 
mitted to  this  department  a  proposal  to  furnish  postal  savings  cer- 
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tificates  at  stipulated  prices  'on  the  understanding  that  at  least 
25,000,000  certificates  (original)  will  be  ordered  in  one  year.'  The 
department  ordered  only  11,000,000  certificates  and  the  American 
Bank  Note  Co.  has  filed  a  claim  of  $11,000  for  additional  compen- 
sation on  account  of  the  failure  of  the  department  to  order  the 
14,000,000  additional  certificates.  In  an  opinion  dated  March  18  the 
Assistant  Attorney  General  for  this  department  held  that  the  claim 
is  for  unliquidated  damages,  and  that  neither  the  executive  nor 
accounting  officers  of  the  United  States  have  jurisdiction  to  settle 
the  claim,  and  that  therefore  the  American  Bank  Note  Co.  should 
resort  to  the  Court  of  Claims. 

"  The  American  Bank  Note  Co.  has  also  filed  a  claim  for  $2,428.45 
for  12,000  certificates  furnished  to  the  department  on  a  verbal  order, 
a  written  order  dated  February  4, 1913,  being  given  after  the  certifi- 
cates had  been  received.  The  department  was  not  aware  of  the  price 
of  such  certificates  until  the  receipt  of  the  company's  bill  of  March 
20,  1918.  In  the  opinion  of  the  Assistant  Attorney  General  for  this 
department,  heretofore  referred  to,  it  was  held  that  while  no  ex- 
press contract  for  these  certificates  existed  inasmuch  as  the  certifi- 
cates had  actually  been  furnished  to  the  department  and  used  in  the 
postal  service,  it  the  department  and  the  company  can  mutually 
agree  upon  the  actual  and  fair  value  of  the  articles  furnished  to  and 
used  by  the  Government,  the  claim  when  so  liquidated  may  be  certi- 
fied to  the  accounting  officers  for  settlement,  but  that  if  such  an 
agreement  can  not  be  reached  payment  should  be  refused  and  the 
company  left  to  its  recourse  in  the  courts. 

"The  Assistant  Attorney  General  suggested,  however,  that  the 
incjuiries  come  more  properly  within  your  jurisdiction,  and  I  trans- 
mit herewith  the  opinion  of  that  officer  in  which  the  racts  are  fully 
stated,  with  the  request  that  you  give  me  your  opinion  as  to  whether 
either  or  both  of  these  claims  should  be  aUowed  or  disallowed." 

By  letter  dated  September  24,  1910,  the  American  Bank  Note  Co. 
submitted  a  bid  for  furnishing  certificates  of  the  Postal  Savings 
System,  in  accordance  with  certain  specifications,  at  stated  prices 
per  1,000  (varying  according  as  different  grades  of  paper  should  be 
required)  but  stating: 

"  The  price  quoted  is  on  the  understanding  that  at  least  25,000,000 
certificates  (original)  will  be  ordered  in  one  year." 

As  far  as  appears,  this  bid  was  in  response  to  private  solicitation, 
and  no  other  bids  were  invited  or  received.  Said  bid  was  not  for- 
mally accepted  and  no  formal  contract  was  made  with  said  company, 
but  by  letter  of  October  26,  1910,  Mr.  Weed,  acting  for  the  Post- 
master General,  "  with  reference  to  your  letter  of  the  24th  ultimo, 
in  which  you  quote  prices,"  wrote  said  company  ordering  1,000,000 
certificates  at  $4.30  per  M,  the  lowest  price  named  in  its  bid.  There- 
after 10,000,000  additional  (11,000,000  in  all)  certificates  were  or- 
dered as  needed,  furnished  by  said  company,  and  paid  for  by  the 
Postmaster  General  at  the  prices  named  in  said  bid. 
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No  more  than  11,000,000  certificates  having  been  ordered  from 
said  company  "  within  one  year,"  and  considering  itself  damaged  by 
having  furnished  that  number  of  certificates  at  prices  predicated 
on  furnishing  a  minimum  of  25,000,000  certificates,  it  presented, 
November  25,  1912,  a  claim  for  pay  for*  the  certificates  actually 
furnished  at  a  rate  very  largely  in  excess  of  any  rate  mentioned  in 
its  bid,  which  claim  by  successive  reductions  has  been  reduced  to  its 
present  form,  $11,000,  of  $1,000  bonus,  or  increased  price,  for  each 
1,000,000  certificates  actually  furnished. 

The  only  basis  or  theory  for  such  a  claim  is,  I  take  it,  that  the 
Government  breached  its  actual  or  implied  contract  to  order 
25,000,000  certificates  or  more  within  one  year,  for  which  breach  of 
contract  the  bank  note  company  is  entitled  to  damages. 

Without  deciding  whether  there  was  any  contract  in  the  first 
instance,  or  whether  the  Government  failed  to  live  up  to  it  if  there 
was  a  contract,  it  is  evident  that  there  was  nothing  in  the  negotia- 
tions or  correspondence  of  the  parties  that  would  or  does  fix  any 
basis  whatever  for  arriving  at  the  damages  sustained,  if  damages 
were  sustained,  through  the  Government's  failure  to  order  the  full 
quantity  expected,  and  whatever  claim  the  bank  note  company  has 
on  such  account,  if  any  legal  claim  it  has,  is  in  its  essence  purely  a 
claim  for  imliquidated  damages.  I  concur  entirely  with  views  ex- 
pressed by  the  Assistant  Attorney  General  referred  to  by  you  in 
this  connection,  and  you  are  advised  that  the  claim  is  one  you  are 
not  authorized  to  settle  or  allow.  {Cropfnp  c&  Sons  Co.  v.  United 
States,  216  U.  S.,  494.) 

The  same  company  also  submits  a  claim  for  $2,428.45  for  printing 
and  delivering  12,000  special  certificates,  for  experimental  purposes, 
which  early  in  1913  were,  without  advertising  as  required  by  law 
except  in  case  of  exigency,  and  without  any  understanding  as  to  the 
price,  verbally  ordered  of  said  company — ^the  first  knowledge  of  the 
department  as  to  the  price  that  would  be  asked  being  obtained  from 
said  company's  bill  or  invoice  received  March  20,  1913,  after  the 
certificates  had  been  delivered  and  used. 

The  price  claimed  for  said  12,000  certificates  ($2,428.45,  or  more 
than  20  cents  each)  is  considered  highly  excessive,  and  you  ask  as  to 
what  price  should  be  allowed  therefor,  if  any,  or  whether  settle- 
ment therefor  on  any  basis  is  authorized. 

There  was  no  contract  fixing  a  basis  of  payment  for  the  certificates 
in  question,  but  the  certificates  having  been  furnished  by  the  bank 
note  company  upon  the  request  of  an  officer  of  the  Government  with 
prima  facie  authority  to  order  them,  and  the  same  having  been 
accepted  and  used  by  the  Government,  said  company  is  entitled  to  be 
paid  therefor,  not  necessarily  in  accordance  with  its  claim,  but  in 


Digitized  by 


Google 


664  DECISIONS  OF  THE  COMPTROLLEB. 

accord  with  what  is  found  to  be  reasonable  and  proper.  In  accept- 
ing and  using  the  certificates  in  question,  the  Government  impliedly 
agreed  to  pay  the  fair  and  reasonable  value  thereof,  and  it  is  bound 
to  pay  no  more. 

What  is  to  be  considered  as  the  fair  and  reasonable  value  of  the 
certificates  in  question,  I,  of  course,  am  in  no  position  to  determine. 
That  is  a  question  the  answer  to  which  depends  on  a  number  of 
things,  such  as  the  quantity  and  quality  of  materials  used,  value  of 
labor  employed,  etc.,  in  the  making  of  said  certificates.  As  the 
matter  now  stands,  the  claim  is  purely  an  unliquidated  claim,  not 
for  darwages  but  for  value.  If  you  can  mutually  agree  upon  the 
value  of  the  certificates  in  question,  such  agreement  will  constitute  a 
liquidation  of  the  claim,  and  the  sum  agreed  upon  by  the  parties  in 
interest  as  the  fair  and  reasonable  value  of  said  certificates  may 
properly  be  allowed  and  paid.  Unless  the  price  to  be  allowed  can 
be  agreed  upon  as  indicated,  claimant  should  be  left  to  assert  what- 
ever rights  it  may  have  before  the  courts.  (6  Comp.  Dec.,  648;  12  id., 
366, 45  MS.  Comp.  Dec,  2635,  June  30, 1908 ;  Vrdted  States  v.  Corliss 
Steam  Engr.  Co.^  91  U.  S.,  321.) 


COMMUTATION  07  aVABTEBS  IN  ABMY  TBANSPOBT  SEBVICE. 

The  allowances  of  an  officer  of  the  Army  should  be  determined  by  the  actual 
duty  performed,  and  where  It  is  apparent  that  an  order  has  been  so  worded 
as  to  give  an  officer  an  allowance  to  which  he  would  not  otherwise  have 
been  entitled  the  accounting  officers  are  not  required  to  accept  the  order 
as  the  best  evidence  as  to  the  duty  performed. 

Decision  by  Comptroller  Downey,  March  28,  1914: 

Eli  E.  Bennett,  first  lieutenant,  Coast  Artillery  Corps,  filed  on 
March  12,  1914,  application  for  revision  of  the  action  of  the  Auditor 
for  the  War  Department  in  his  certificate  dated  February  10,  1914, 
disallowing  claim  No.  520932  for  $7.20,  refunded  by  Lieut  Bennett  as 
commutation  for  quarters  paid  him  from  February  25  to  28, 1913,  dis- 
allowed by  the  auditor  for  reason  stated  as  follows : 

"  Having  been  detailed  in  the  Army  transport  service  and  assigned 
to  duty  on  the  transport  Meade^  on  which  he  received  quarters  in 
kind,  lie  was  not  entitled  to  commutation  therefor;  hence  the  deduc- 
tion was  a  proper  one.*' 

By  paragraph  31,  Special  Orders  of  the  War  Department,  No.  43, 
dated  February  20,  1913,  Lieut  Bennett  was  relieved  from  assign- 
ment to  the  One  hundred  and  sixty-second  Company,  Coast  Artillery 
Corps,  placed  on  the  unassigned  list,  and  directed  to  proceed  to  Gkl- 
veston,  Tex.,  for  duty  on  the  transport  Meade, 

In  his  application  for  revision,  Lieut  Bennett  shows  that  he 
arrived  at  Galveston  February  25,  but  that  the  transport  Meade  did 
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not  arrive  there  until  March  5,  1913.  He  cotdd  not^  therefore,  have 
"  received  quarters  in  kind  "  on  that  transport  within  the  period  in 
question,  as  alleged  by  the  auditor  as  reason  for  disallowance.  While 
the  facts  disclosed  nullify  the  reason  for  disallowance  given  hy  the 
auditor^  I  do  not  think  they  are  material  to  the  issue  or  decision  in 
the  case. 

In  said  paragraph  31,  Special  Orders  No.  48,  there  is  nothing  indi- 
cating the  purpose,  intent,  or  contemplation  that  Lieut.  Bennett 
should  take  station  at  Galveston,  but  only  that  he  should  proceed 
there  for  duty  on  the  transport  Meade^  to  which  he  was  assigned. 

So  far  as  indicated  in  the  said  order  or  any  evidence  presented, 
Galveston  was  merely  a  convenient  port  for  boarding  the  transport 
Meade  for  duty  thereon. 

Although  by  paragraph  6,  Special  Orders  No.  69,  dated  March  25, 
1913^  said  paragraph  31,  Special  Orders  No.  43,  of  February  20, 1913, 
supra^  was  so  amended  as  to  require  Lieut.  Bennett,  detailed  in 
the  Army  transport  service,  to  proceed  to  Galveston,  Tex.,  "  take 
station  at  that  place,  and  report  in  person  to  the  depot  quarter- 
master in  charge  of  the  Army  transport  service  at  that  place  for 
assignment  to  duty  accordingly,"  there  is  nothing  in  such  amend- 
ment, or  in  any  evidence  presented  in  the  case  to  indicate  any  change 
in  the  character  or  nature  of  Lieut.  Bennett's  duties,  or  to  indicate 
that  the  purposes  of  the  transport  service  would  be  subserved  by  the 
officer's  "  taking  station  "  at  Galveston  or  any  other  seaport 

But  whatever  the  effect  of  the  amendment  subsequent  to  its  date 
it  can  not  properly  be  construed  to  have  a  retroactive  force  to  affect 
the  status  of  the  officers  named  therein  prior  to  its  date,  March  25, 
1913. 

This  case  is  similar  to  that  of  Capt.  Basil  O.  Lenoir,  who  was 
assigned  to  duty  in  the  Army  transport  service  as  quartermaster  and 
commissary  of  the  cableship  Bumside^  "  with  station  at  Seattle,"  by 
Special  Orders  No.  239,  of  October  10, 1911. 

In  decision  of  January  24,  1914  (MS.  Comp.  Dec,  vol.  68,  529, 
630) ,  it  was  held : 

"  Capt.  Lenoir  was  nominally  given  station  at  Seattle,  Wash.,  but 
he  was  not  assigned  to  duty  at  that  place.  His  actual  station  was  on 
the  cableship  Bumside,  wherever  it  may  have  happened  to  be.  He 
was  furnished  such  quarters  on  the  cableship  as  were  suitable  and 
necessary.     *     *     * 

"  Having  been  furnished  with  quarters  on  the  cableship  which 
were  heat^  and  lighted  at  the  expense  of  the  United  States,  I  con- 
clude that  Capt.  Lenoir  is  not  entitled  to  any  further  allowance  for 
commutation  of  quarters  or  for  heat  and  light  during  the  period  in 
question     *     *     *." 

I  think  a  similar  rule  should  be  applied  in  the  case  of  Lieut.  Ben- 
nett while  in  the  transport  service  on  duty  on  the  transport  Meade. 
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For  the  reasons  stated,  the  disallowance  of  $7.20  paid  Lieut.  Ben- 
nett as  commutation  of  quarters  at  Galveston,  Tex.,  for  period  from 
February  25  to  28,  1913,  both  inclusive,  is  affirmed  on  revision. 


PAYXEKT  TO  EZAHIHIKa  SUKOEOK  VOK  PEKSIONS  OF  ALLOWAITCS  FOB 
USE  OF  HIS  OWN  crONVETANCE. 

The  compensation  and  allowance  of  an  examining  surgeon  for  pensions  are 
limited  by  law  to  the  fee  for  the  examination  and  actual  expenses  in  going 
to  and  returning  from  claimant's  residence.  Actual  expenses  of  travel 
may  not  lawfully  be  commuted  to  a  fixed  rate  of  pay  for  the  official  use  of 
the  surgeon's  own  conveyance  in  connection  with  these  examinations. 

ComptroUer  Downey  to  George  W.  Evans,  chief  disbursing  clerk,  Interior  Depart- 
ment, Karoh  24,  1914: 

I  have  received  your  letter  of  the  20th  instant  requesting  a  decision 
as  to  whether  you  are  authorized  to  pay  certain  vouchers  of  examin- 
ing surgeons  for  pensions  for  their  fees  and  traveling  expenses  in 
connection  with  medical  examinations  made  by  them. 

The  vouchers,  11  in  number,  each  contain  a  charge  of  $3  or  $5  for 
making  the  examination,  according  as  the  applicant's  residence  is 
within  or  without  the  corporate  limits  of  the  surgeon's  place  of  resi- 
dence and  of  the  regular  place  of  meeting  of  the  examining  board. 
These  charges  are  supported  by  proper  showing  of  fact,  and  you  are 
accordingly  authorized  to  pay  these  items  of  the  vouchers. 

Each  of  the  vouchers  in  question  contains  a  charge  of  a  fixed  sum 
for  the  use  of  the  surgeon's  own  means  of  conveyance.  As  held  in 
my  decision  of  March  18,  1914,  of  which  you  have  a  copy,  the  sur- 
geons under  express  provision  of  law  are  entitled  to  actual  expenses 
only,  which  may  not  lawfully  be  commuted  at  a  fixed  rate  for  the  use 
of  a  conveyance.  If  any  expenses  were  actually  incurred  by  these 
surgeons  by  reason  of  the  official  use  of  their  own  conveyances,  and 
such  expenses  can  be  definitely  ascertained  and  set  forth  in  the 
voucher,  they  are  entitled,  as  matter  of  law,  to  such  expenses,  but  as 
the  vouchers  stand  you  are  not  authorized  to  pay  these  items. 

Voucher  of  Surg.  G.  C.  Goodman  for  the  examination  of  McDaniel 
Franklin  contains,  in  addition  to  the  fee  and  a  fixed  charge  for  the 
use  of  the  surgeon's  own  horse,  charges  for  horse  feed — two  feeds  at 
50  cents  each,  $1 — and  two  meals  for  the  surgeon  at  50  cents  each, 
$1.  If  these  charges  represent  actual  and  necessary  payments  made 
by  the  surgeon  for  meals  and  feed,  they  are  clearly  allowable  and 
payment  is  authorized  accordingly.  I  gather  from  the  voucher, 
however,  that  the  charges  represent  an  estimated  value  of  feed  for  his 
horse  and  food  for  himself  which  the  surgeon  furnished  from  his 
own  barn  and  larder. 
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The  same  rule  applies  here  as  in  the  case  of  charges  for  the  use  of 
conveyance.  This  surgeon  is  entitled  to  actual  expenses  only — that 
is  to  say,  to  the  actual  cost  to  him  of  this  food  and  horse  feed — which 
expense  may  not  lawfully  be  commuted  at  a  fixed  sum.  In  the  ab- 
sence of  a  showing  that  the  amounts  charged  represent,  approxi- 
mately at  least,  the  expense  actually  incurred  by  the  surgeon,  you 
are  not  authorized  to  pay  these  items. 

In  reply  to  your  question  as  to  what  items  will  constitute  an  actual 
expense  allowable  in  connection  with  the  use  of  the  surgeon's  own 
conveyance,  you  are  advised  that  unless  the  question  is  involved  in  a 
voucher  now  before  you  for  payment,  it  is  one  which  the  Comptroller 
is  not  required  to  decide  on  your  application.  (1  Comp.  Dec,  139; 
3  Comp.  Dec.,  529.)  If  you  have  before  you  a  voucher  involving  the 
question,  you  should  submit  it  with  your  request  for  decision. 

Should  the  auditor  disallow  any  payments  heretofore  made  by  you 
of  a  character  similar  to  the  ones  presented  by  this  submission,  you 
will  have  the  right  to  appeal  to  this  office  from  said  disallowance  at 
any  time  within  one  year  after  it  shall  have  been  made. 


LIYIHa  EXPENSES  07  CIVILIAN  EMPLOYEES  IN  aTrAETEB][A8TSEni 
DEPAETKENT  AT  LAEOE  WHILE  ON  TEMPOEAEY  DUTY. 

GiyUian  employees  in  the  Quartermaster's  Department  at  large  are  entitled  to 
reimbursement  of  living  expenses  while  on  temiwrary  duty  away  from  their 
regular  station. 

Decision  by  ComptroUer  Downey,  March  24,  1914: 

Edward  L.  Hosey,  wheelwright  in  the  Quartermaster  Department 
at  large,  applied,  March  9,  1914,  for  a  revision  of  the  action  of  the 
Auditor  for  the  War  Department  in  disallowing  per  certificates  Nos. 
522,  287,  dated  December  30,  1913,  and  March  5,  1914,  his  claims  for 
reimbursement  of  living  expenses  while  on  temporary  duty  at  Texas 
City,  Tex.,  from  February  25,  1913,  to  September  30,  1913,  and  from 
October  1,  1913,  to  January  31,  1914,  amounting  to  $171.03  and 
$120.23,  respectively. 

The  auditor's  disallowance  is  as  follows : 

"  Being  employed  at  large  on  a  monthly  salary  without  rations  and 
attached  to  a  regimental  organization,  duty  with  such  organization 
wherever  situated  is  not  temporary  duty  within  the  meaning  of  para- 
graph 744,  Army  Regulations  of  1910.'' 

On  February  25,  1913,  the  commanding  officer  at  Fort  Sheridan, 
m.,  issued  verbal  orders  to  the  appellant  to  proceed  to  Texas  City, 
Tex.,  for  temporary  duty  as  wheelwright.    He  arrived  at  Texas  City 
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March  1,  1914.  No  written  orders  were  issued  confirming  the  verbal 
orders  until  October  4,  1913,  on  which  date  the  following  order  was 
issued  : 

"Special  Order  1  "Post  Headquartebs, 

No.  120.  J  "  Fort  Sheridan,  III,  October  4,  1913. 

m  *****  * 

"  4.  The  verbal  orders  of  the  commanding  officer,  issued  under  tele- 
gi'aphic  instructions  from  Headquarters  (Antral  Department,  dated 
Febiniary  24,  1913,  ordering  the  following  classified  civilian  employ- 
ees of  the  Quartermaster'ls  Corps  to  Texas  City,  Tex.,  for  temporary 
duty,  is  hereby  confirmed  and  made  of  record. 

******* 

"  Wheelwright  Edward  L.  Hosey. 

******* 

"  F.  H.  Sargent, 

"  Major,  Q.  M.  Corps,  Commanding^ 

It  appears  from  the  above  order  that  it  was  intended  to  place  the 
appellant  on  temporary  duty  at  Texas  City  while  he  was  absent  from 
his  regular  station,  Fort  Sheridan,  111. 

In  a  letter  dated  November  13,  1913,  from  the  Quartermaster  Gren- 
eral's  office  transmitting  the  claim  of  Hosey  and  others  to  the  auditor 
for  settlement,  the  following  statements  and  recommendations  were 
made : 

"  2.  In  detailing  these  men  for  this  service  it  appears  that  no 
formal  orders  were  issued  prior  to  their  leaving  their  permanent 
stations,  most  of  them  being  simply  verbally  directed  to  accompany 
the  troops,  and  copies  of  orders  and  certificates  of.  officers  covering 
their  services  have  since  been  issued,  it  being  considered  that  their 
duties  were  of  a  temporary  nature  which  entitled  them  to  reimburse- 
ment for  their  living  expenses  en  route  and  while  temporarily  absent 
from  their  respective  stations. 

"  3.  Correspondence  is  herewith  which  shows  that  had  proper 
orders  been  issued  in  each  individual  case  they  would  have  been 
entitled  under  the  provisions  of  the  Army  Regulations  to  reimburse- 
ment for  their  traveling  and  living  expenses,  and  it  is  recommended 
that  if  the  men  whose  accounts  are  below  stated  can  legally  and 
properly  be  reimbursed  the  amounts  shown  to  be  due  Uiem,  the 
accounts  be  allowed  and  paid  by  the  auditor,  namely : 

*  4t  4  *  «  *  V 

"  6.  While  the  authority  for  the  service  of  these  men  is  not  covered 
by  proper  orders  for  their  temporary  duty  while  absent  from  their 
station,  it  is  considered  by  this  office  that  justice  entitles  them  to 
compensation  for  living  expenses  during  their  temporary  duty  with 
the  troops  in  Texas,  and  favorable  consideration  of  their  claims 
therefor  is  recommended,  the  fact  of  proper  orders  not  being  issued 
in  writing  for  their  absence  from  their  permanent  station  not  being 
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their  fault,  but  an  oversight  of  the  officers  who  directed  them  to 
accompany  the  troops  to  the  Mexican  border." 

Paragraph  744,  Army  Regulations  of  1910,  as  amended  and  repub- 
lished by  C.  A.  R.,  No.  16,  November  14,  1912,  provides: 

"Reimbursement  of  actual  expenses  when  traveling  under  compe- 
tent orders  will  be  allowed  under  the  following  heads  to  civilians  in 
the  employ  of  any  branch  of  the  military  service,  excepting  the 
expert  accountant  of  the  Inspector  General's  Department  and  those 
mentioned  in  paragraph  745,  viz: 

"1.  Cost  of  transportation  over  the  shortest  usually  traveled  route, 
when  it  was  impracticable  to  furnish  transportation  in  kind  on 
transportation  requests. 

"  2.  Cost  of  transfers  to  and  from  railroad  stations,  not  to  exceed 
50  cents  for  each  transfer. 

"  3.  Cost  of  one  double  berth  in  a  sleeping  car,  seat  in  a  parlor  car, 
or  customary  stateroom  accommodations  on  boats  and  steamers  when 
extra  charge  is  made  therefor. 

"  4.  Cost  of  meals,  including  tips,  not  to  exceed  $4.50  a  day  while 
en  route,  when  meals  are  not  included  in  the  transportation  fare  paid, 
and  not  to  exceed  $4.50  a  day  for  meals,  tips,  and  lodgings  during 
necessary  delay  en  route,  and  when  meals  are  included  in  the  trans- 
portation fare  paid,  tips  for  meals  not  to  exceed  15  cents  each. 

"  5.  Cost  of  meals  and  lodging,  including  baths,  tips,  and  laundry 
work,  not  to  exceed  $4.50  a  day  while  on  duty  at  places  designated  in 
the  orders  for  the  performance  of  temporary  duty." 

Section  5  of  the  above  regulations  was  amended  and  changed  by 
C.  A.  R.,  No.  28,  May  23,  1913,  to  read  as  follows: 

"  5.  Cost  of  meals  and  lodging,  including  baths,  tips,  and  laundry 
work,  not  to  exceed  $4.50  a  day  while  on  duty  at  places  desimatea 
in  the  orders  for  the  performance  of  temporary  duty,  but  reimburse- 
ment of  such  expenses  will  be  limited  to  $1  a  day  after  the  first 
30  days  at  any  one  place,  and  in  time  of  actual  war  no  such  reim- 
bursement of  expenses  will  be  made  to  the  civilian  employees  specified 
who  accompany  troops  in  the  field,  but  in  lieu  thereof  the  allowance 
of  tents  prescribed  by  the  War  Department  and  a  ration  will  be 
furnished  such  employees." 

In  a  decision  of  this  office  dated  February  14,  1914  (20  Comp. 
Dec.,  569),  it  was  held  that  paragi-aph  4  as  amended  November  14, 
1912,  suproy  authorized  the  reimbursements  of  civilian  employees  for 
living  expenses  at  a  rate  not  to  exceed  $4.50  a  day  while  away  from 
their  regular  station  on  temporary  duty,  and  that  there  was  no  limit 
on  the  number  of  days  for  which  reimbursement  could  be  made  at 
the  rate  of  $4.50  a  day  until  the  amendment  of  May  23,  1913,  supra, 
when  reimbursement  at  that  rate  was  limited  to  30  days  and  after 
30  days  to  be  at  the  rate  of  $1  per  day. 

Appellant's  claims  are  not  in  excess  of  the  amounts  specified  in  the 
regulations. 


Digitized 


by  Google 


670  DECISIONS  OF  THE  COMPTROLLBB. 

Appellant  was  not  attached  to  a  regimental  organization  as  stated 
in  auditor's  disallowance,  but  was  appointed  for  duty  as  wheel- 
wright at  Fort  Sheridan,  as  indicated  by  the  following  order : 

"  War  Department, 
"  Washington^  Ma/rch  81,  1911. 
"  Mr.  Edward  L.  Hosey 

(Through  the  Quartermaster  General). 
"  Sir:  By  authority  of  the  Secretary  of  War  your  appointment  as 
wheelwright  at  Fort  Sheridan,  111.,  in  the  quartermaster's  depart- 
ment at  large,  with  compensation  at  the  rate  of  $840  per  annum, 
made  March  16, 1911,  is  hereby  confirmed. 
"  Very  respectfully, 

"  John  C.  Soofield, 
^^Assistant  (md  Chief  ClerkP 

Upon  this  statement  of  facts  I  am  of  the  opinion  that  appellant 
had  regular  station  at  Fort  Sheridan,  111.,  and  that  while  he  was 
performing  duty  at  Texas  City,  Tex.,  under  the  orders,  auprcu,  he  was 
absent  from  his  regular  station  on  temporary  duty  and  entitled  to 
reimbursement  of  traveling  and  living  expenses  within  the  meaning 
of  the  Army  Regulations,  supra.  (See  decision  of  January  8,  1914; 
20  Comp.  Pec,  477.) 

It  would  seem  that  a  service  of  about  a  year  was  rather  too  long 
to  still  be  regarded  as  "  temporary,"  but  that  is  not  now  a  matter 
for  my  determination. 


WAIVEB  OF  LIQiriDATEB  DAMAGES. 

A  contract  provision  providing  that  for  delays  not  due  to  certain  enumerated 
causes,  liquidated  damages  at  an  agreed  rate  "  may  **  be  deducted  for  each 
day's  delay,  is  to  be  construed,  time  being  of  the  essence  of  the  contract, 
as  requiring  that  such  damages  shall  be  deducted  for  all  delays  not  due 
to  enumerated  causes. 

Where  a  contract  provision  confers  upon  the  contracting  officer  authority  to 
determine  finally  the  cause  and  extent  of  delays,  and  elsewhere  "every 
right  and  power  "  conferred  upon  said  officer  is  delegated  to  another  officer, 
the  latter  and  not  the  former  is  the  one  properly  to  determine  all  questions 
as  to  delay. 

Comptroller  Downey  to  the  Secretary  of  Labor,  March  26,  1914: 

I  am  in  receipt  of  your  letter  of  the  18th  instant  asking  my  deci- 
sion of  a  question  therein  presented  as  follows : 

"  To  assist  in  reaching  a  conclusion  as  to  certain  questions  arising 
in  connection  with  liquidated  damages  under  a  contract  to  which 
this  department  is  a  party,  I  have  to  request  your  decision  upon  the 
point  indicated  below,  viz : 

"The  specifications  for  the  construction  of  a  pier  for  the  Phila- 
delphia immi^ation  station  were,  under  the  requirements  of  the 
statute  authorizing  the  project,  prepared  by  the  Supervising  Archi- 
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tect  of  the  Treasury  Department  and  were  apparently  worded  in  the 
light  of  the  statutes  applicable  to  public  works  coming  under  the 
jurisdiction  of  that  department,  the  language  therein  relating  to 
liquidated  damages  being  as  follows : 

" '  Each  bidder  must  submit  his  proposal  with  the  distinct  under- 
standing that,  in  case  of  its  acceptance,  time  for  the  completion  of 
the  work  shall  be  considered  as  of  the  essence  of  the  contract,  and 
that  for  the  cost  of  all  extra  inspection,  and  for  all  amounts  paid  for 
rents,  salaries  of  contingent  force,  and  other  expenses  entailed  upon 
the  Government  by  delay  in  completing  the  contract  the  United 
States  shall  be  entitled  to  the  fixed  sum  or  $20  as  liquidated  damages, 
computed,  estimated,  and  agreed  upon  for  each  and  every  day's  delay 
not  caused  by  the  United  States;  provided,  however,  that  the  collec- 
tion of  said  sum  may,  in  the  discretion  of  the  Secretary,  be  waived 
in  whole  or  in  part;     *     *     *.' 

"Upon  bids  obtained  pursuant  to  the  foregoing  specifications  a 
contract  was  awarded  and  the  same  was  prepared  upon  the  form  now 
used  in  this  department,  in  which  the  following  language  appears: 

" '  Time  is  to  be  considered  as  of  the  essence  of  the  contract,  and 
in  case  the  completion  of  said  work  shall  be  delaved  beyond  said 
period,  the  party  of  the  second  part  may,  in  view  of  the  difficulty  of 
estimating  with  exactness  the  damages  which  will  result,  deduct  as 
liquidated  damages,  and  not  as  a  penalty,  $20  for  each  and  every  day 
during  the  continuance  of  such  delay  and  until  such  work  shall  h!e 
completed,  and  such  deduction  shall  be  made  from  time  to  time  from 
any  payment  due  hereunder:  Provided^  however,  that  where  the 
Secretary  of  (Commerce  and)  Labor  is  satisfied  tnat  such  delay  is 
caused  by  reason  of  fire,  flood,  freshet,  ice,  or  any  other  force  or  vio- 
lence of  the  elements,  by  any  strike  or  standout  of  workmen  em- 
ployed on  the  work,  or  by  other  circumstances  beyond  the  control  of 
the  partv  of  the  first  part,  or  by  the  act  of  the  party  of  the  second 
part  and  through  no  fault  of  the  party  of  the  first  part,  then  said 
deduction  shall  not  be  made,  and  such  additional  time  may,  in  writ- 
ing, be  allowed  to  the  party  of  the  first  part  for  the  completion  of 
the  work  as  in  the  judgment  of  the  Secretary  of  (Commerce  and) 
Labor  shall  be  iust,  reasonable,  and  proper;    *     *     *.' 

"A  question  has  arisen  as  to  whether,  under  the  language  used  in 
the  quoted  portion  of  the  contract,  the  Secretary  of  Labor  has  dis- 
cretion to  waive  or  mitigate  the  amount  accruing  by  reason  of  non- 
completion  of  the  work  within  the  contract  period,  or  whether  such 
discretion  is  limited  to  reaching  a  conclusion  as  to  the  causes  of  delay 
falling  within  the  specific  reasons  for  excuse  as  set  forth  in  the  pro- 
viso j  in  other  words,  whether  the  word  '  may ',  as  used  in  the  first 
portion  of  the  paragraph  quoted,  implies  a  right  to  exercise  broad 
discretion,  or  is  in  effect  equivalent  to  the  word  '  must ',  subject  only 
to  the  words  of  limitation  appearing  in  the  proviso,  and  regardless 
of  the  clause  already  stated  as  incorporated  in  the  original  specifi- 
cations upon  which  the  bids  were  based.  Your  decision  on  this  point 
will  be  duly  appreciated. 

"  It  may  be  assumed,  for  the  purposes  of  considering  tlie  question 
herein  presented,  that  the  department  is  not  satisfied  that  the  causes 
for  delay  fall  within  the  specific  reasons,  such  as  fire,  flood,  freshet. 
etc.,  set  forth  in  the  portion  of  the  contract  previously  quoted." 
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The  question  presented  grows  out  of  a  contract  with  Edward  F. 
Fonder,  dated  April  8,  1912,  said  Fonder  and  the  (then)  Secretary 
of  Commerce  and  Labor,  acting  for  the  United  States,  being  the  con- 
tracting parties.  Said  contract  covered  the  building  of  a  pier  for 
the  Philadelphia  immigration  station  at  Gloucester,  N.  J.,  at  a  total 
price  of  $64,700,  all  work  thereon  to  be  completed  within  seven  cal- 
endar months  from  date  of  receipt  of  notice  of  approval  of  said 
contract  by  the  Secretary  of  Commerce  and  Labor. 

I  infer  that  there  was  considerable  delay,  beyond  the  agreed  time, 
in  the  completion  of  said  pier,  and  the  question  now  is  as  to  whether 
under  the  terms  of  said  contract  the  Secretary  of  Labor,  as  the 
successor  of  the  Secretary  of  Commerce  and  Labor,  may,  in  his 
discretion,  waive  any  or  all  accrued  damages  for  delays,  or  whether, 
except  for  such  delays  as  he  finds  to  have  been  due  to  causes  ex- 
cusable under  the  contract  terms,  he  must  retain  and  collect  dam- 
ages at  the  agreed  rate  for  each  day  of  unexcusable  and  unexcused 
delay  in  such  completion. 

The  contract  in  question  is  peculiar  in  that  by  requirement  of 
law  (35  Stat,  6*;  36  Stat.,  1442)  the  work  covered  thereby  was  to  be 
done  under  specifications  prepared  by  and  under  the  supervision  of 
the  Supervising  Architect,  an  officer  of  the  Treasury  Departments 
The  specifications  for  said  pier  were  prepared,  in  the  usual  Treasury 
Department  form^  by  said  Supervising  Architect,  and  bids  were 
invited  on  the  specifications  so  prepared,  one  of  the  pertinent 
terms  of  which  is  quoted  in  the  letter,  supra^  The  Secretary  of  the 
Treasury  is  by  law  (sec.  21,  act  of  June  6,  1902,  32  Stat,  326)  re- 
quired to  insert  in  all  contracts  made  by  him  "  for  the  construction 
or  repair  of  any  public  building  or  public  work  under  the  control 
of  the  Treasury  Department "  provisions  covering  liquidated  dam- 
ages for  delays  in  the  completion  thereof,  and  by  the  same  law  he  is 
authorized  and  empowered  "  to  remit  the  whole  or  any  part  of  such 
damages  as  in  his  discretion  may  be  just  and  equitable." 

But  while  the  work  here  in  question  was  to  be  done  under  plans, 
etc.,  drawn  by  the  Supervising  Architect  and  was  to  be  done  under 
the  supervision  of  the  Treasury  Department,  the  funds  to  pay  there- 
for and  the  pier  itself  were  not  "  under  the  control  of  the  Treasury 
Department"  but  under  the  control  of  the  Department  of  (Com- 
merce and)  Labor,  and  while  the  specifications,  drawn  in  the  usual 
Treasury  form,  with  the  act  of  June  6,  1902,  in  mind,  contained  the 
usual  provisions  as  to  waiver  of  liquidated  damages  "  by  the  Secre- 
tary," the  contract,  drawn  by  the  department  having  control  of  the 
matter,  i.  e.,  the  Department  of  (Commerce  and)  Labor,  had  no  such 
provision.  Said  contract  in  terms  provided  that  the  work  should 
be  done  under  the  supervision  and  direction  of  the  Secretary  of 
(Commerce  and)  Labor,  but  that  every  right  and  power  thereby 
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conferred  upon  said  Secretary,  with  reference  to  the  inspection, 
approval  or  disapproval,  acceptance  or  rejection  of  the  work  or  ma- 
terials thereby  required,  the  prosecution  of  the  work  or  its  suspension 
when  deemed  necessary  or  advantageous,  and  every  other  right  or 
power  thereby  conferred  upon  said  Secretary  "  except  the  right  to 
waive  or  remit  the  damages  (thereby)  hereby  agreed  upon  as  liqui- 
dated damages  for  delay  in  the  completion  of  said  work  beyond  the 
contract  period,"  might  "  be  delegated  "  to  any  person  or  persons  in 
the  employ  of  the  United  States  and  until  notice  to  the  contrary  all 
such  rights  and  powers,  with  the  exception  stated,  were  delegated  to 
the  Supervising  Architect. 

The  quite  evident  intent  of  the  contracting  parties,  it  would  seem, 
was  to  provide,  as  required  by  law,  for  the  complete  supervision  of 
the  work  by  the  Supervising  Architect,  or  some  employee  of  the 
Grovemment  thereafter  designated  in  his  stead,  and  all  questions  as 
to  the  sufficiency  of  the  work,  by  law  as  well  as  by  the  contract,  were 
matters  over  which  that  officer  or  designated  employee  had  control. 
In  fact,  all  the  authority  and  powers  conferred  by  the  contract  nomi- 
nally upon  the  Secretary  of  (CJommerce  and)  Labor,  except  the 
power  to  waive  damages  for  delay,  i.  e.,  fix  the  extent  of  delays  for 
which  the  contractor  was  responsible,  were,  by  agreement  of  the 
parties,  thus  delegated. 

I  know  of  no  law  which  confers  upon  the  Secretary  of  Labor  any 
special  authority  to  "  waive  "  or  "  remit "  liquidated  damages,  as  is 
the  case  with  the  Secretary  of  the  Treasury  in  public-building  con- 
tracts. Therefore  whether  or  not  he  has  such  authority  in  a  given 
case  is  to  be  determined  from  the  facts  of  the  case  wherein  the  ques- 
tion arises. 

The  contract  here  in  question  is  a  ("  Commerce  and)  Labor,"  not 
a  Treasury  Department  contract.  The  contract  specifications,  at- 
tached to  and  made  a  part  of  said  contract,  are  "  Treasury  Depart- 
ment" specifications,  and  the  two— contract  and  specifications — are 
inharmonious  and  conflicting  in  their  respective  provisions  covering 
damages  for  delays.  The  specifications  provide  that,  "  in  the  discre- 
tion of  the  Secretary,"  accrued  liquidated  damages  may  be  waived ; 
the  contract  provision  is  that  "  such  additional  time  "  may  be  allowed 
as  "in  the  judgment  of  the  Secretary  of  (Commerce  and)  Labor" 
may  properly  be  allowed  by  reason  of  delays  due  to  enumerated 
causes. 

The  rule  is  that  in  case  of  conflict  between  the  provisions  of  the 
specifications  and  the  contract  terms  the  latter,  as  representing  the 
final  and  maturely  developed  agreement  of  the  parties,  will  prevail 
{New  Jersey  Foundry  <&  Machine  Co.  v  United  States^  44  Ct.  CI., 
178,  186).  Looking,  then,  to  the  contract  provision  covering  dam- 
ages for  delay  and  not  to  the  specifications  to  ascertain  the  agreement 
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of  the  parties,  we  find  no  agreement  lodging  in  anyone  a  discretion 
to  waive  the  agreed  damages  for  delay.  To  the  cjontrary,  the  con- 
tract provides  for  the  deduction  from  the  contract  price  of  liquidated 
damages  for  each  day  of  delay  in  the  completion  of  the  work,  after 
the  allowance  of  such  additional  time  as,  ^^  in  the  judgment  of  the 
Secretary  of  (Conmierce  and)  Labor,''  is  just,  reasonable,  and  proper 
on  account  of  delays  found  to  have  been  due  to  eniunerated  or  kin- 
dred {ejusdem  generis)  causes.  The  word  "may"  in  the  damage 
clause  is  to  be  construed  as  "  must "  or  "  shall "  (16  Onnp.  Dec.,  369) , 
and  your  discretionary  powers  in  the  premises  extend  no  .further 
than  to  determine  the  extent  of  the  excusable  delays. 

But  in  this  connection  another  point  arises  that  I  can  not  ignore 
if  the  question  submitted  is  to  be  fully  answered.  It  is  this:  While 
(by  the  language  of  the  damage  clause  quoted)  you  are  clothed  with 
full  and  final  authority  to  determine  the  nature  and  extent  of  delays 
in  completion,  and  with  full  discretion  to  make  such  allowance  of 
additional  time  as  in  yoiur  judgment  is  proper  on  account  of  the  hap- 
pening of  enumerated  causes,  yet  by  the  language  of  another  and 
later  clause  of  the  contract  it  is  provided  that — 

"  Until  the  party  of  the  first  part  (contractor)  shall  receive  notice 
in  writing  to  the  contrary  every  riffht  and  power  conferred  upon 
said  Secretary  (of  Commerce  and  Labor,  by  the  contract  terms),  ex- 
cept the  power  to  waive  or  remit  the  liquidated  damaaes  for  delay  in 
the  completion  of  the  work^  shall  be  deemed  to  be  delegated  to  the 
Supervising  Architect  of  the  Treasury  Department " — 

and  this  power  was  also  to  be  exercised  by  any  other  employee  of 
the  United  States  thereafter  designated  in  place  of  the  Supervising 
Architect. 

Now,  as  already  shown,  the  contract  did  not  confer  upon  said  Secre- 
tary any  right  or  power  to  "  waive  or  remit "  liquidated  damages, 
and  in  "  reserving  *'  such  right  or  power  from  the  rights  and  powers 
otherwise  exclusively  delegated  to  the  Supervising  Architect,  or  his 
successor,  something  was  "  reserved  "  that  in  fact  did  not  and  could 
not  exist.  It  may  be  that  the  parties  had  in  mind  to  reserve  to  the 
said  Secretary  the  right  and  power  to  determine  the  causes  and  ex- 
tent of  delays;  but  while  the  allowance  of  additional  time  for  com- 
pletion of  the  work  would,  under  the  contract  terms,  be  the  equiva- 
lent to  the  contractor  of  a  remittitur  of  assessed  damages  for  delay, 
yet,  in  legal  contemplation,  "  to  waive  or  remit "  liquidated  damages 
is  a  very  different  thing  from  determining,  upon  all  the  facts  and  in 
accordance  with  contract  terms,  that  delay  for  a  given  period  was 
excusable  under  the  contract,  the  result  of  such  determination  being 
that  no  damages  for  that  period  of  delay  could  be  assessed. 

The  contract  did  confer  upon  you  the  right  and  power  to  deter- 
mine the  latter  question;  it  gave  no  leeway  whatever  as  to  the 
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former;  therefore,  in  delegating  to  the  Supervising  Architect  "  every 
right  and  power  (conferred  upon  you  by  the  contract)  except  the 
power  (which  you  did  not  possess  and  hence  could  not  delegate)  to 
waive  or  remit  the  liquidated  damage?  for  delay  in  the  completion 
of  the  work,"  the  question  naturally  arises  whether  you  did  not 
delegate  to  that  o-fficer^  or  his  designated  successor,  ^'  the  right  and 
power"  to  determine,  as  matters  of  fact,  what  additional  time,  if 
any,  should  be  allowed  as  just,  reasonable,  and  proper  on  account 
of  the  happening  of  events  which  excused  delays. 

It  seems  to  me  that  such  was  the  dear  meaning  of  the  language 
employed  by  the  contracting  parties,  and  unless  the  contractor  was, 
before  any  determination  of  such  matter  by  the  Supervising  Archi- 
tect or  his  authorized  successor,  served  with  written  notice,  as  pro- 
vided by  the  contract,  of  the  cancellation  by  you  of  this  delegation  of 
power,  I  am  constrained  to  hold  that  the  Supervising  Architect,  or 
his  successor,  and  not  the  Secretary  of  Labor,  is  the  party  charged 
with  the  responsibility  of  determining  the  extent  of  the  excusable 
delays,  if  any,  that  occurred  during  the  progress  of  the  work,  and 
that  any  finding  of  fact  by  him,  or  his  authorized  successor,  is  to  be 
treated  as  final  and  conclusive  on  the  contracting  parties.  If  that 
officer,  or  his  authorized  successor,  has  made  no  such  finding,  and  his 
delegated  powers  in  the  premises  have  been  canceled,  you,  of  course, 
now  have  the  authority  otherwise  delegated  as  indicated  to  the  said 
Supervising  Architect. 


PAY  OF  AIDES  TO  EEAA  ADXIEALS. 

A  lieutenant  commander  who  serves  as  flag  secretary  to  a  rear  admiral  of  the 
senior  nine  in  command  of  a  fleet  or  a  special  service  squadron  is  entitled 
under  the  act  of  May  13,  1008  (35  Stat,  128),  to  additional  pay  as  aid  at 
the  rate  of  $200  per  annum.  (15  Ck)mp.  Dec.,  723;  id.,  863;  16  id.,  764; 
17  id.,  54 ;  and  18  id.,  721 ;  in  so  far  as  in  conflict,  overruled.) 

Dedsion  by  Comptroller  Downey,  Xaroh  26,  1914: 

The  Auditor  for  the  Navy  Department  submits  for  approval,  dis- 
approval, or  modification,  his  decision  of  March  13, 1914,  as  follows: 

"  This  office  has  before  it  the  claim  of  Chaimcey  Shackf ord,  lieuten- 
ant commander,  United  States  Navy,  for  additional  i>ay  as  aid  to 
Eear  Admiral  Austin  M.  Ejiight,  commanding  Atlantic  Reserve 
Fleet  and  the  Special  Service  Squadron  from  June  11,  1912,  to  May 
19^  1913.  He  served  as  aid  to  Rear  Admiral  Knight,  commander  in 
chief  Atlantic  Reserve  Fleet  from  June  11  to  November  11,  1912;  as 
aid  to  Rear  Admiral  Knight,  commander  in  chief  United  States 
Special  Service  Squadron  from  November  12  to  February  8,  1913; 
as  aid  to  Rear  Admiral  Knight,  commander  in  chief,  Atlantic  Re- 
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serve  Fleet  from  March  4  to  May  19,  1913,  under  the  following 
orders: 

" '  Navy  Department, 
" '  Washington^  May  28, 1913. 

" '  From :  Secretary  of  the  Navy 

"*To:  Lieut.  Commander  Chauncey  Shackford,  United  States 
Navy,  U.  S.  S.  South  Carolina  (Commander  Second  Division,  United 
States  Atlantic  Fleet). 

"'Subject:  Detached  South  Carolina;  to  duty  aid  on  staflf,  com- 
mander in  chief,  Atlantic  Keserve  Fleet. 

"'Upon  the  reporting  of  Lieut.  Adolphus  Staton,  United  States 
Navy,  you  will  regard  yourself  detached  from  duty  on  board  the 
U.  S.  &  South  Carolina:  proceed  to  Philadelphia,  Pa.,  and  report  to 
the  commander  in  chier.  United  States  Atlantic  Beserve  Fleet,  for 
duty  as  aid  on  his  staff. 

"'G.v.L.  Meyee.'" 


" '  Navy  Department, 
" '  Washington,  November  9,  1912. 

" '  From :  Acting  Secretary  of  the  Navy 

"'To:  Lieut.  Commander  Chauncey  Shackford,  United  States 
Navy,  U.  S.  S.  Tennessee  (conmiander  in  chief,  Atlantic  Beserve 
Fleet). 

"* Subject:  Detached  duty  aid  on  staff,  commander  in  chief,  At- 
lantic Reserve  Fleet,  to  aid  on  staff,  commander  in  chief,  Special 
Service  Squadron. 

"  *  On  November  11, 1912,  you  will  regard  yourself  detached  from 
duty  as  aid  on  the  staff  of  the  commander  in  chief,  United  States  At- 
lantic Reserve  Fleet ;  will  report  to  the  commander  in  chief.  United 
States  Special  Service  Squadron  for  duty  as  aid  on  his  staff  on  board 
the  U.  S.  S.  Tennessee. 

" '  Beekman  Wintheop.'  " 


"  *  Smyrna,  Turkey,  February  3,  1913. 

"  *  From :  Commander  in  chief 

"'To:  Lieut.  Commander  Chauncey  Shackford,  United  States 
Navy.  U.  S.  S.  Tennessee,  Smyrna,  Turkey. 

"'Subject:  Order. 

"  *  1,  The  following  telegram  from  the  Navy  Department  is  here- 
with quoted  for  your  information  and  guidance: 

" '  Washington,  D.  C,  January  29,  1913. 
" '  Knight,  Tennessee,  Smyrna. 

"*  Knight,  Kams,  Shackford,  Pryor,  detached  squadron  proceed 
Philadelphia  steamer  via  Naples  and  New  York,  assume  command 
reserve  neet. 

" '  Winthrop.' 

"  *  2.  In  compliance  with  the  above  and  upon  the  hauling  down  of 
the  flag  of  the  ccHnmander  in  chief,  you  will  regard  yourself  detached 
from  duty  on  the  staff  of  the  commander  in  chief.  United  States 
Special  Service  Squadron,  and  will  proceed  to  Philadelphia,  Pa.,  by 
steamer  via  Naples  and  New  York. 
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" '  8.  Upon  vour  arrival  at  Philadelphia,  Pa.,  and  upon  Rear  Ad- 
miral Austin  M.  Kniffht,  United  States  Navy,  assuming  command  of 
the  United  States  Atlantic  Reserve  Fleet,  you  will  report  to  him  for 
duty  as  aid  on  the  staff  of  the  .conmiander  in  chief.  United  States 
Atlantic  Reserve  Fleet. 

"* Austin  M,  Knight. 

« *  Detached  February  8,  1913.    Reported  March  4,  1913.' " 


"  *  Department  op  the  Navy, 

"  *  Bureau  of  Navigation, 


"  *  Washington,  D.  C,  May  10, 1913. 

"'To:  Lieut   Commander   Chauncey   Shackford,   United   States 

Navy,  U.  S.  S.  Wisconsin.     (Commander  in  chief,  Atlantic  Reserve 

Fleets 

" '  Subject:  Detached  Wisconsin  to  home  and  wait  orders. 

" '  1.  As  soon  as  practicable  after  the  reporting  of  Lieut  (junior 
grade)  Randall  Jacobs,  you  will  regard  yourself  detached  from  duty 
on  the  staff  of  the  commander  in  chief,  Atlantic  Reserve  Fleet,  and 
from  such  other  duties  as  may  have  been  assigned  you,  will  proceed 
to  vour  home  and  wait  orders. 

"*2.  Immediately  upon  your  arrival  home  report  your  local  ad- 
dress in  full  and  date  of  your  arrival  to  the  Bureau  of  Navigation. 
(See  art.  705,  Listructions  to  Naval  Regulations,  1918.) 

"*  Victor  Blue,'" 

" In  14  Compt  Dec,  438,  it  was  held  quoting  the  syllabus: 
"'A  lieutenant  of  the  Navy  detailed  as  flag  lieutenant  to  a  rear 
admiral  is  entitled,  while  holding  the  office  of  lieutenant  and  per- 
forming duty  as  flag  lieutenant  under  such  detail,  to  the  $200  per 
annum  provided  by  section  1261,  Revised  Statutes,  for  aids  to  major 
generals  of  the  Army,  but  is  not  entitled  thereto  subsequent  to  his 
promotion  to  the  office  of  lieutenant  commander.' " 
"  In  15  Compt,  723,  it  was  held  quoting  the  syllabus: 
"  *Aid  to  rear  admirals  of  the  Navy  receive  the  same  pay  under  the 
same  conditions  and  restrictions  as  aid  to  officers  of  corresponding 
rank  in  the  Army,  and  therefore  officers  of  the  Navy  above  the  rank 
of  lieutenant  are  not  entitled  to  aid's  pay.' " 

"  In  Ms.  Dec.  dated  December  22, 1909,  in  the  case  of  E.  B.  Barry, 
claim  for  pay  as  aid  from  April  24,  1903,  to  October  3,  1904,  the 
Comptroller  of  the  Treasury  said  in  part  as  follows : 

******* 

"In  the  case  of  CUford  H.  West  v.  The  United  States,  No.  28717, 

Court  of  Claims,  decided  May  20,  1909,  the  claimant  held  the  rank 

of  commander  during  a  part  of  the  time  he  claimed  pay  as  aid  to  a 

rear  admiral  and  the  raiJc  of  captain  for  the  remainder  of  the  time. 

The  Court  of  Claims  disallowed  the  claim  of  West,  holding  "  as  a 

conclusion   of  law   that  the  claimant  is  not   entitled  to  recover 
*    *    ♦  J 

"  The  Court  of  Claims  in  the  case  of  Needham  Z.  Jones  v.  United 
States,  No.  31303,  decided  December  1,  1913,  after  quoting  the  fol- 
lowing provisions  of  the  act  of  May  13,  1908,  and  Regulations  for 
the  Government  of  the  Navy- 
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"'Aids  to  rear  admirals  embraced  in  the  nine  lower  numbers  of 
that  ^de  shall  each  receive  $150  additional  per  annmn,  and  aids  to 
all  ouier  rear  admirals,  $200  additional  per  annmn,  each."  (Act 
May  13, 1908,  35  Stat,  128.) 

"  'A  rear  admiral  when  ordered  to  command  a  division  may,  at  Ws 
discretion,  nominate  to  the  Secretary  of  the  Navy  a  line  officer  not 
above  the  rank  of  lieutenant  commander  to  serve  as  aid  and  a  line 
officer  not  above  the  rank  of  lieutenant  to  serve  as  flag  lieutenant' 
(N.  R.  1909,  as  modified  Mar.  29,  1910,  art  396,  par.  2;  see  also  art. 
1837,  N.  R.  1913.) 

"  stated,  in  substance,  that  aids  to  rear  admirals  in  the  Navy  prior  to 
the  act  of  May  13,  1908,  8uj?ra^  received  pay  in  all  respects  and 
•  under  the  same  conditions  as  aids  to  officers  of  corresponding  rank  in 
the  Anny,  and  as  stated  by  Mr.  Justice  Barney  in  delivering  the 
opinion  of  the  court : 

"*It  was  accordingly  decided  by  the  Comptroller  and  by  this 
court  construing  section  1098,  Revised  Statutes,  together  with  the 
Navy  personnel  act  that  only  such  officers  in  the  Navy  acting*  as  aids 
to  admirals  as  held  rank  corresponding  to  the  rank  prescribed  for 
aids  to  officers  of  the  Army  were  entitled  to  additional  compensation 
for  such  service.  (14  Compt  Dec.,  438;  West  v.  United  States,  No. 
28717,  no  opinion.)  The  latter  case  arose  and  was  decided  before 
the  enactment  of  the  act  of  May  13,  1908,  supra^  but  that  the  pro- 
viso of  the  act  of  May  13,  1908,  supra,  superseded  the  assimilating 
clause  of  the  Navy  personnel  act  relative  to  pay  of  aids,  and  the 
court  after  considering  the  question  of  the  detail  of  aids,  especially 
with  reference  to  the  authority  of  the  Secretary  of  the  Navy  to 
determine  the  rank  of  and  conditions  under  which  aids  should  be 
appointed,  stated : 

"  *  It  would  seem  that  if  the  Navy  Regulations  can  provide  for  aids 
when  there  is  no  provision  of  statute  for  their  appointment,  certainly 
the  regulations  may  designate  their  rank  when  the  statute  has  made 
provision  for  their  pay. 

"'It  follows  from  the  foregoing  that  the  claimant  is  entitled  to 
the  additional  pay  provided  by  statute  ♦  ♦  *  during  the  time 
he  served  as  such  aid  to  a  rear  admiral  of  the  upper  nine,  and 
judmient  in  his  favor  is  ordered    ♦     *    *.' 

"In  the  case  of  Jones,  supra,  claimant  while  holding  the  rank  of 
lieutenant  commander,  served  as  aid  on  the  staff  of  Rear  Admiral 
Schroeder,  commander  in  chief,  United  States  Atlantic  Fleet,  a 
rear  admiral  of  the  senior  nine,  from  October  1,  1910,  to  June  1, 
1911.  During  the  period  covered  by  the  claim  herein  considered 
Rear  Admiral  Kni^t  held  the  rank  of  rear  admiral  of  the  senior 
nineu 

"  The  clerk.  Court  of  Claims,  under  date  of  March  10, 1914,  advised 
this  office  that  no  appeal  had  been  noted  on  behalf  of  the  United 
States  from  the  judgment  of  the  Court  of  Claims  in  the  case  of 
Jones,  supra, 

"  Following  the  decision  of  the  Court  of  Claims,  supra,  I  am  of 
opinion  and  decide : 

"(1)  That  claimant  while  holding  the  rank  of  lieutenant  com- 
mander is  entitled  from  June  11,  1912,  to  November  11,  1912;  from 
November  12, 1912,  to  February  8,  1913;  and  from  March  4, 1913,  to 
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May  19, 1918,  to  additional  pay  as  aid  on  the  staff  of  Bear  Admiral 
Kni^t 

"(2^  That  he  is  entitled  to  such  pay  at  the  rate  of  $200  per  annum. 

"(3)  That  he  is  not  entitled  to  such  pay  from  February  9  to  March 
3, 1913,  by  reason  of  the  fact  that  he  was  not  performing  duty  as  aid." 

In  the  case  of  Jones  v.  United  States^  referred  to  by  the  auditor, 
it  appears  that  Lieut.  Commander  Jones  served  as  aid  to  Kear  Ad- 
miral Schroeder  as  commander  m  chief  of  the  United  States  Atlantic 
Fleet  and  not  as  aid  to  a  rear  admiral  in  command  of  a  division. 
The  regulation  quoted  by  the  court  as  authority  for  his  appointment 
as  aid,  and  upon  which  his  claim  was  based,  was  therefore  not  the 
authority  for  his  appointment  and  had  no  application  to  his  claim. 

The  regulation  authorizing  the  appointment  of  aids  to  a  rear  ad- 
miral as  com/mander  in  chief  of  a  fleets  and  upon  which  his  claim 
might  have  been  based,  was  as  follows : 

"A  rear  admiral  when  ordered  to  command  a  fleet  may,  at  his  dis- 
cretion, nominate  to  the  Secretary  of  the  Navy  *  *  *  line  officers 
not  above  the  rank  of  lieutenant  commander  to  serve  as  flag  secre- 
tary and  as  fleet  ordnance  officer;  a  line  officer  not  above  tne  rank 
of  lieutenant  to  serve  as  flag  lieutenant  and  fleet  signal  officer; 
♦  *  *."  (Navy  Kegulations,  1909,  art.  396-2.  See  also  Navy 
Kegulations,  1913,  art.  1817-2.) 

In  pursuance  of  said  regulation  Lieut.  Commander  Jones  was 
nominated  and  served  with  Rear  Admiral  Schroeder  as  flag  secre- 
tary. As,  however,  a  flag  secretary  is  an  aid,  the  same  question  of 
whether  an  officer  of  rank  of  lieutenant  commander  serving  as  an  aid 
to  a  rear  admiral  could  receive  the  pay  of  an  aid  under  the  act  of 
May  13, 1908,  would  have  been  before  the  court  had  the  correct  regu- 
lation been  considered.  (See  Miller  v.  United  States^  41  Ct.  CI.,  400, 
402, 406 ;  Umted  States  v.  Miller,  208  U.  S.,  32.) 

Lieut.  Commander  Shackford  was  nominated  by  Rear  Admiral 
Knight,  April  8,  1912,  for  service  on  his  staff  as  commander  in  chief 
of  the  Atlantic  Reserve  Fleet  as  ^^flag  lieutenant."  By  the  same 
nomination  Lieut.  William  L.  Pryor  was  also  nominated  for  such 
service  as  "  flag  lieutenant "  and  no  one  was  nominated  as  "  flag 
secretary."  As  "flag  lieutenant"  the  nomination  of  Lieut.  Com- 
mander Shackford  was  unauthorized,  his  rank  being  above  that  of 
lieutenant.  (See  regulation,  supra.)  It  appears,  however,  from  an 
examination  of  the  records,  that  his  service  with  Rear  Admiral 
Knight  as  commander  in  chief  of  said  fleet  from  June  11  to  Novem- 
ber 11,  1912,  and  from  March  4  to  May  19,  1913,  and  as  commander 
in  chief  of  the  Special  Service  Squadron  from  November  12  to  Febru- 
ary 8,  1913,  was  in  fact  as  flag  secretary.  (See  U.  S.  Atlantic  Re- 
serve Fleet,  G.  O.  No.  1,  Mar.  1,  1913;  Special  Service  Squadron, 
G.  O.  No.  1,  Nov.  11,  1912.)    Under  the  circumstances  the  nomina- 
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lion  of  Lieut.  Commander  Shackf ord  as  a  '^  flag  lieutenant "  instead 
of  a  "  flag  secretary  "  is  concluded  to  have  been  a  clerical  errw. 

For  authorization  for  his  service  as  flag  secretary  to  Rear  Admiral 
Knight  as  commander  in  chief  of  Special  Service  Squadron  see 
Navy  Regulations,  1909,  article  396  (3) ;  Navy  Regulations,  1913, 
articles  1817  (3),  1846  (1),  and  Instructions,  1151.  (See  also  Holmes 
V.  United  States,  No.  31406,  Ct.  CI.,  decided  Dec*  1, 1913.) 

The  auditor's  decision  is  approved. 

15  Comp.  Dec,  728;  id.,  863;  16  id.,  764;  17  id.,  54;  and  18  w?., 
721;  in  so  far  as  they  conflict  with  this  decision,  are  overruled. 


EEVIEW  BY  GOMPTBOLLEB  OF  PBEBEOESSOB'S  DEC18I0V8. 

A.  decision  upon  a  question  of  jurisdiction  which  is  dependent  on  a  construction 
of  the  law  of  the  case  is  within  the  well-established  principle  that  a  deci- 
sion upon  a  question  of  law,  whether  correct  or  erroneous,  is  not  review- 
able by  a  successor  in  office. 

K  claimant  is  not  deprived  of  his  statutory  right  to  obtain  a  revision  by  the 
Ck>mptroller  of  a  settlement  by  an  auditor  by  reason  of  the  fact  that  the 
Ck)mptroller  had  revised  the  account  on  his  own  motion  or  at  the  request 
of  the  head  of  a  department 

Deoislon  by  Comptroller  Downey,  March  W,  1914: 

The  State  of  Massachusetts,  by  its  agent,  applied  to  this  office 
February  7,  1914,  for  a  reconsideration  of  the  action  of  this  office  in 
disallowing  its  claim  for  interest  and  gold  premium  paid  on  account 
of  bonds  issued  because  of  expenses  incurred  in  protecting  the  har- 
bors and  strengthening  the  fortifications  on  its  coast  during  the  Civil 
War,  as  per  decision  of  my  predecessor  dated  March  3,  1904  (28  MS. 
Comp.  Dec.,  828),  affirmed  by  him  by  decision  of  June  15,  1912  (18 
Comp.  Dec.,  985). 

On  March  12,  1914,  the  same  agent  ^'  appealed  from  the  decision 
of  the  Auditor  for  the  War  Department  recently  filed  in  above  claim 
and  asks  that  said  decision  be  reviewed  by  the  Comptroller." 

Expenditures  made  by  various  States  for  arming  and  equipping 
troops  to  aid  the  United  States  during  the  Civil  War  were  authorized 
to  be  reimbursed  to  said  States  by  the  act  of  July  27, 1861  (12  Stat, 
276) ,  which  provided : 

"  That  the  Secretary  of  the  Treasury  be,  and  he  is  hereby,  directed, 
out  of  any  money  in  the  Treasury  not  otherwise  appropriated,  to  pay 
to  the  governor  of  any  State,  or  to  his  duly  authorized  agents,  the 
costs,  charges,  and  expenses  properly  incurred  by  such  State  for 
enrolling,  subsisting,  clothing,  supplying,  arming,  equipping,  pav- 
ing, and  transporting  its  troops  employed  in  aiding  to  suppress  tne 
present  insurrection  against  the  United  States,  to  be  settled  upon 
proper  vouchers,  to  be  filed  and  passed  upon  by  the  proper  accounting 
officers  of  the  Treasury." 
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The  act  of  March  8,  1862  (12  Stat.,  615),  provided  "  that  the  said 
act  shall  be  construed  to  apply  to  expenses  incurred  as  well  after  as 
before  the  date  of  the  approval  thereof." 

It  appears  that  certain  expenses  incurred  by  the  State  of  Massa- 
chusetts in  the  matter  of  coast  defense  were  not  considered  as  within 
the  provisions  of  the  aforesaid  acts  in  view  of  the  rules  prescribed 
by  the  Secretary  of  the  Treasury  for  the  preparation  and  settlement 
of  claims  arising  thereunder,  Kule  II  of  which  is  as  follows : 

"  It  is  only  for  expenditures  on  accounts  of  troops,  officers,  or  men 
that  have  been  or  may  be  mustered  and  received  into^  or  actiutlly  em- 
ployed in^  the  service  of  the  United  States  that  reimbursements  will 
be  made.  Organizations  raised,  or  attempted  to  be  raised,  but  not 
mustered  and  received  into,  nor  actually  employed  in,  the  service, 
will  not  be  recognized.  Nor  will  any  reimbursement  be  made  by  the 
United  States  of  expenses  incurred  in  organizing,  equipping,  and 
maintaining  troops  for  State  purposes  or  home  guard,  whetner  called 
out  by  State  or  other  local  authority,  unless  such  troops  were  called 
out  and  such  expenditures  incurred  at  the  request  or  under  the  au- 
thority of  the  President  or  the  Secretary  of  War." 

The  indefinite  appropriation  made  by  the  act  of  July  27,  1861, 
supra^  was  repealed  by  the  act  of  July  12,  1870  (16  Stat.,  260), 
effective  June  30, 1871. 

Congress  by  the  sundry  civil  act  of  July  7, 1884,  provided — 

"  That  the  proper  accounting  officers  of  the  Treasury  Department 
be,  and  are  hereby,  authorized  and  directed  to  examine  the  claim  of 
the  State  of  Massachusetts  for  expenses  incurred  and  paid,  at  the 
request  of  the  President  and  Secretary  of  State,  during  the  war,  in 
protecting  the  harbors  and  strengthening  the  fortifications  on  the 
coast,  now  on  file  with  the  Third  Auditor,  under  the  act  of  July  27, 
1861  (12  Stat.  L.,  p.  276),  and  report  the  amount  to  Congress."  (23 
Stat.,  204.) 

The  deficiency  appropriation  act  of  July  7,  1884  (23  Stat.,  254), 
provided : 

"Sec.  2.  That  the  Secretary  of  the  Treasury  shall,  at  the  com- 
mencement of  each  session  of  Congress,  report  the  amount  due  each 
claimant  whose  claim  has  been  allowed  in  whole  or  in  part  to  the 
Speaker  of  the  House  of  Representatives  and  the  presiding  officer 
01  the  Senate,  who  shall  lay  tne  same  before  their  respective  Houses 
for  consideration." 

The  Third  Auditor  examined  the  claim  referred  to  in  act  of  July 
7,  1884,  and  transmitted  it  to  the  Second  Comptroller,  with  the  fol- 
lowing recommendation : 

"  It  does  not  seem  to  be  the  intent  of  the  act  of  1884  that  the  ac- 
counting officers  should  at  the  present  time  undertake  to  make  a  final 
audit  and  formal  settlement  of  the  case,  as  of  claims  under  the  act 
of  1861;  but  rather  that  they  should  report  their  conclusions  to  Con- 
gress as  a  basis  for  further  legislation.  In  fact,  no  other  course  is 
possible." 


Digitized 


by  Google 


682  DECISIONS  OF  THB  COMPTBOLLEB. 

The  Second  Comptroller   (Butler),  in  a  decision  dated  May  8, 

1888,  said: 

"  The  Third  Auditor  recommends  that  the  only  possible  course  is 
for  the  accounting  officers  to  report  their  conclusions  to  Congress, 
and  not  finally  settle  the  case  and  certify  a  balance  to  Congress. 

"  The  statute  provides  that  the  accounting  officers  are  '  authorized 
and  directed  to  examine  the  claim  *  *  *  under  the  act  of  July 
27, 1861,    *    *    *    and  report  the  amount  to  Congress,' 

"  The  act  of  July  27,  1861,  provided  for  the  reimbursement  to  the 
State  of  the  costs,  charges,  and  expenses  properly  incurred  by  such 
State  for  enrolling,  subsisting,  clothing,  supplying,  arming,  equip- 
ping, paying,  and  transporting  its  troops  employed  in  aiding  to  sup- 
press the  present  insurrection  against  the  United  States,  to  be  set- 
tled upon  proper  vouchers,  to  be  filed  and  passed  upon  by  the  proper 
accounting  officers  of  the  Treasury.  It  is  plain  that  the  present 
claim  of  Massachusetts,  which  is  for  reimbursement  only  of  expenses 
incurred  in  establishing  coast  defenses  and  fortifications,  could  not 
be  brought  within  the  purview  of  the  act  of  Julv  28,  1861,  which  has 
always  been  held  to  apply  to  the  expenses  incident  to  the  raising  of 
troops.  Hence,  to  reimourse  the  State  at  all  it  was  necessary  to  pass 
the  special  act  of  July  7, 1884,  above  set  out. 

******* 

"Although  the  statute  under  which  the  present  claim  is  sent  to  the 
accounting  officers  is  one  giving  special  jurisdiction,  yet  it  is  reason- 
able to  hold  that  the  authorization  and  direction  to  examine  the 
claim  means  an  examination  in  accordance  with  the  form  of  pro- 
cedure of  claims  falling  within  the  act  of  July  27,  1861 — an  act  of 
general  legislation  under  which  the  settlement  and  certifying  of 
claims  are  authorized.  In  fact,  unless  that  interpretation  be  given 
the  act  of  July  7,  1884,  I  can  not  see  the  object  or  inserting  therein 
the  words,  '  under  the  act  of  July  27,  1861.'  They  can  not  refer 
to  the  nature  of  the  claim,  for  it  is  ab^lutely  clear  that  the  cost  of 
coast  defenses  and  fortifications  does  not  come  under  the  act  of  July 
27,  1861;  therefore,  to  mean  anything,  they  must  refer  to  the  man- 
ner in  which  the  accounting  officers  shall  pass  upon  the  claim. 

"  Reading  the  two  acts  together,  I  feel  justified  in  ordering  that 
a  formal  settlement  be  made  in  this  office,  and,  if  any  money  be 
found  properly  due  to  the  State,  in  certifying  to  Congress  a  balance 
for  that  amount  in  the  State's  favor.  Furthermore,  I  believe  that 
I  am  not  exceeding  the  jurisdiction  that  is  panted  to  the  account- 
ing officers  by  the  act  referred  to,  because  it  is  to  be  remembered 
that,  under  section  191  of  the  Revised  Statutes,  the  balances  whidi 
may  be  stated  by  the  auditor  and  certified  to  the  heads  of  the  de- 
partments by  the  Comptroller  upon  the  settlement  of  public  ac- 
counts 'shall  not  be  subject  to  be  changed  or  modified  by  the  heads 
of  the  departments,  but  shall  be  conclusive  upon  the  executive 
branch  of  the  Government,  and  be  subject  to  revision  only  by  Con- 
gress or  the  proper  courts.'  Congress,  by  directing  that  the  amount 
of  the  claim  of  Massachusetts  shall  be  reported  to  it,  does  not  in 
any  way  yield  its  right  to  revise  the  certificate  of  the  Comptroller — 
a  right  corresponding  to  the  above-cited  statutory  privilege  of  re- 
vising settlements  certified  to  the  heads  of  departments.    When  this 
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settlement  is  reported  to  Congress  that  body  will  still  have  the  right 
to  reduce,  reject,  or  in  any  way  amend  it. 

"I  therefore  direct  (1)  that  a  settlement  in  this  case  be  made 
certifying  a  balance  in  behalf  of  the  Commonwealth  of  Massachusetts 
for  $114,951.45,  and  (2)  that  the  balance  of  the  daim  be  suspended, 
in  accordance  with  the  request  of  the  State  agent,  awaiting  such 
further  evidence  as  he  may  produce.  (See  p.  494  of  vol.  55  of  the 
Decisions  of  the  2d  Comp.  of  the  Treasury.)^' 

See  above  quotation  in  decision  of  this  office  Febniaiy  4, 1903.  (24 
MS.  Comp.  Dec,  514.) 

By  settlement  No.  2003,  dated  May  11,  1888,  $114,961.45  was  cer- 
tified as  due  the  State,  and  said  amount  was  appropriated  in  the  defi- 
ciency appropriation  act  of  October  19,  1888  (25  Stat.,  600),  "  for  re- 
imbursing Massachusetts  for  expenses  incurred  and  paid  in  protect- 
ing the  harbors  and  strengthening  the  fortifications  on  the  coast. 
(Act  July  7,  1884.)'' 

Of  the  suspended  portion  of  the  claim,  $94,934.16  was  certified  as 
due  the  State  by  settlement  No.  5594,  February  27,  1889,  and  said 
amount  was  appropriated  in  the  deficiency  appropriation  act  of 
March  2,  1889  (25  Stat,  937),  in  same  language  as  in  act  of  October 
19, 1888. 

January  6,  1896,  the  Supreme  Court  decided  that  the  acts  of  July 
27, 1861,  and  March  8, 1862,  created  on  the  part  of  the  United  States 
an  obligation  to  indemnify  the  States  for  the  costs,  charges,  and  ex- 
penses properly  incurred  for  the  purposes  expressed  in  the  act  of 
1861,  and  that  interest  paid  on  bonds  issued  to  raise  money  for  the 
purposes  expressed  by  Congress  constituted  a  part  of  the  costs, 
charges,  and  expenses  properly  incurred.     (160  U.  S.,  598.) 

The  urgent  deficiency  appropriation  act  of  February  14,  1902,  by 
section  2,  in  providing  for  payment  of  claims  certified  as  due  by  the 
several  accounting  officers  of  the  Treasury  Department  under  section 
2  of  the  act  of  July  7,  1884  (24  Stat,  254),  authorized  "refunding 
to  States  expenses  incurred  in  raising  volunteers,  namely,'*  then 
specified  amounts  to  be  paid  to  the  States  of  Maine,  Pennqrlvania, 
New  Hampshire,  and  Rhode  Island. 

The  said  amounts  were  the  amounts  reported  by  the  Secretary  of 
the  Treasury  as  the  amounts  certified  as  due  the  respective  States  by 
the  Auditor  for  the  War  Department  on  account  of  interest  and 
other  necessary  expenses  incurred  and  paid  by  them  in  securing  the 
money  required  for  arming,  equipping,  etc.,  the  troops  furnished  to 
aid  the  United  States  under  the  provisions  of  the  act  of  July  27, 
1861,  supra^  in  accordance  with  the  decision  of  the  Supreme  Court, 
supra^  and  opinions  of  the  Court  of  Claims  in  each  case  furnished  the 
Secretary  of  the  Treasury. 
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Congress,  just  after  making  the  aforesaid  apprc^riations,  pro- 
vided: 

^'And  the  claims  of  like  character  arisinj^  under  the  act  of  Ccm- 
gress  of  July  27, 1861  (12  Stat.,  276),  and  jomt  resolution  of  March  8, 
1862  (12  Stat.,  615),  as  interpreted  and  applied  by  the  Supreme 
Court  of  the  Unitea  States  in  the  case  of  the  State  of  New  York 
against  the  United  States,  decided  January  6,  1896  (160  U.  S.  Re- 
ports, p.  598),  not  heretofore  allowed,  or  heretofore  disallowed,  by 
the  accounting  officers  of  the  Treasury,  shall  be  reopened,  examined, 
and  allowed,  and  if  deemed  necessary  shall  be  transmitted  to  the 
Court  of  Claims  for  findings  of  fact  or  determination  of  disputed 
questions  of  law  to  aid  in  the  settlement  of  the  claims  by  ihe  ac- 
counting officers."    (32  Stat,  30.) 

Under  the  provisions  of  this  act  the  State  of  Massachusetts  filed  a 
claim  for  interest  and  other  incidental  expenses  incurred  and  paid  on 
account  of  bonds  issued  for  the  purpose  of  equipping  volunteers 
imder  the  provisions  of  the  act  of  July  27,  1861,  and  March  8,  1862, 
and  for  interest,  etc,  paid  on  bonds  issued  for  purposes  of  coast  de- 
fense, the  interest  claimed  on  coast-defense  bonds  being  interest  on 
the  amounts  ($114,951.45  and  $94,934.16)  certified  by  Second  C<Mnp- 
troUer  Butler  and  appropriated  by  Congress,  to  which  was  added 
the  premium  on  gold  with  which  to  pay  said  interest. 

The  Auditor  for  the  War  Department  raised  a  question  as  to  the 
allowance  of  the  item  of  interest  last  mentioned  and  submitted  a 
decision  thereon  to  the  Comptroller  of  the  Treasury,  under  the  pro- 
visions of  section  8  of  the  act  of  July  31,  1894  (28  Stat.,  208),  for 
approval,  disapproval,  or  modification.  In  said  decision  the  auditor 
held  that — 

"  Under  the  act  of  July  27,  1861,  or  any  act  amendatorj  thereof  or 
supplementary  thereto,  there  is  no  authority  for  the  reimbursement 
of  the  interest  paid  by  the  State  of  Massachusetts  on  the  amount  of 
script  or  certificates  of  indebtedness  issued  by  it  under  authority  of 
its  laws  to  cover  the  $209,885.61  expended  by  it  in  protecting  the 
harbors  and  strengthening  the  fortifications  on  the  coast  of  ]£issa- 
chusetts  during  the  Civil  War  and  allowed  by  the  accounting  officers 
of  the  Treasury  under  authority  of  the  act  of  Congress  approved 
July  7, 1884. 

"  In  view  of  the  fact  that  the  claim  referred  to  in  the  act  of  July 
7,  1884,  as  being  then  on  file  with  the  Third  Auditor,  and  it  not 
appearing  that  said  claim  contained  any  item  for  the  reimbursement 
of  interest  as  aforesaid,  I  am  of  opinion  and  so  decide  that  under  the 
act  of  July  7,  1884.  there  is  no  authority  for  the  reimbursement  of 
interest  as  aforesaia,  and  that  the  accounting  officers  of  the  Treasury 
exhausted  the  authority  conferred  upon  them  by  said  act  when  they, 
under  the  specific  direction  of  Congress,  examined  said  claim  and 
reported  to  Congress  the  amounts  found  due  thereon,  whereupon 
Congress  acquiesced  in  said  findings  and  made  provision  for  the  pay- 
ment of  the  amounts  thus  found  due. 
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^  I  am  also  of  the  opinion  and  so  decide  that  there  is  no  other  law,  and 
therefore  no  law  whatever,  under  which  there  is  any  atithority  for  the 
reimbursement  of  the  interest  paid  by  the  State  of  Massachusetts 
on  the  amount  of  script  or  certificates  of  indebtedness  issued  by  it 
under  authority  of  its  laws  to  cover  the  $209,885.61  expended  by  it 
in  protecting  the  harbors  and  strengthening  the  fortifications  on 
the  coast  of  Massachusetts  during  the  Civil  War  and  allowed  by  the 
accounting  officers  of  the  Treasury  under  the  act  of  Congress  ap- 
proved Jifly  7, 1884." 

The  Comptroller  of  the  Treasury,  February  4,  1903,  approved  the 
said  decision  (24  MS.  Comp.  Dec.,  514),  and  further  said — 

"  It  is  unnecessary  for  me  to  decide — in  point  of  fact  I  have  no 
right  to  decide — ^whether  Second  Comptroller  Butler  correctly  de- 
cided that  the  cost  of  the  coast  defenses  alluded  to  in  the  auditor's 
decision  did  not  come  under  the  provisions  of  the  act  of  July  27, 1861, 
and  the  joint  resolution  of  March  8,  1862.  It  is  sufficient  for  the 
purposes  of  this  decision  to  know  that  he  did  so  decide. 

"This  claim  not  having  been  allowed  under  said  acts,  but  under 
the  act  approved  July  7, 1884,  there  is  no  act  of  Congress  authorizing 
the  reopening  of  said  settlements.  The  act  of  Congress  was  a  special 
act  under  wnich  the  allowance  was  made  and  provided  for  the 
allowance  only  of  the  claims  then  on  file  with  the  Third  Auditor. 

"  The  decision  of  Second  Comptroller  Butler  is  conclusive  on  said 
claim  until  the  same  is  reopened  by  appropriate  congressional  legis- 
lation, and  tiie  decision  is  therefore  approved." 

This  decision  of  the  Comptroller,  though  necessarily  binding  upon 
the  auditor  in  the  settlement  of  the  said  claim,  did  not  in  any  manner 
affect  the  claimant's  right  to  a  revision  of  the  auditor's  settlement 
when  made. 

The  Auditor  for  the  War  Department,  per  settlement  No.  23191, 
dated  June  22,  1903,  settled  the  claim  of  the  State  of  Massachusetts 
for  interest  and  other  expenses  incurred  and  paid  on  account  of 
money  borrowed  by  said  State  in  aiding  the  United  States  under  the 
provision  of  the  act  of  July  27,  1861,  and  March  8,  1862,  supra. 

The  amount  included  in  said  claim  for  interest  paid  on  bonds  issued 
for  purposes  of  coast  defense,  together  with  the  amount  claimed  for 
pr^nium  on  gold  with  which  to  pay  the  interest  on  said  bonds,  was 
disallowed  in  said  settlement — 

"in  accordance  with  decision  of  the  Comptroller  of  the  Treasury 
dated  February  4,  1903,  the  expenses  for  which  these  bonds  were 
issued  not  properly  coming  within  the  provisions  of  the  act  of  July 
27,  1861."  (Quoted  on  p.  11  of  Decision  of  Comptroller  of  Mar. 
8, 1904,  28  MS.  Comp.  Dec,  888.) 

The  State  had  a  right  within  a  year  under  the  provisions  of  section 
8  of  the  act  of  July  31,  1894  (28  Stat.,  207),  to  obtain  a  revision  of 
the  said  account  by  the  Comptroller  of  the  Treasury,  but  did  not 
make  any  application  therefor. 
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Having  failed  within  the  statutory  time  to  make  application  for 
and  obtain  a  revision  of  the  auditor's  action,  the  settlement  by  the 
auditor,  so  far  as  the  State  is  concerned,  became  final  and  conclusive 
upon  the  executive  branch  of  the  Government,  which  includes  the 
Comptroller  of  the  Treasury,  because  of  the  statutory  limit  on  the 
right  of  revision  above  cited.  Application  for  revision  not  having 
been  made  within  the  prescribed  time,  the  claimant  could  not  there- 
after, by  that  method,  procure  further  consideration  of  the  case  by 
the  Comptroller. 

The  Comptroller,  however,  under  the  direction  of  the  Secretary  of 
the  Treasury,  did  revise  the  said  account  and  the  claimant  was  given 
opportunity  to  be  heard  in  the  matter  and  availed  herself  thereof. 

Thus  the  contention  of  the  present  agent  that  the  State  has  not 
"  had  its  day  in  court "  is  shown  to  be  without  foundation.  It  appear- 
ing that  the  State  was  granted  a  hearing  while  the  Comptroller, 
under  the  direction  of  the  Secretary,  was  examining  the  account,  the 
presumption  is  that  the  State  availed  itself  of  the  opportunity 
to  fully  present  its  claims  and  urge  their  allowance  and  hence,  in 
fact,  had  all  the  advantages  it  could  have  desired  from  a  revision  by 
the  Comptroller  on  its  application.  The  State  did  not  avail  herself 
of  the  right  to  obtain  within  a  year  the  revision  of  the  auditor's 
settlement,  and  did  avail  herself  of  the  privilege  of  presenting  evi- 
dence and  argument  in  connection  with  the  Comptroller's  examination 
before  his  revision  of  the  auditor's  settlement. 

The  Comptroller's  action  on  his  revision  of  the  account  is  indicated 
in  his  decision  of  March  3,  1904.     (28  MS.  Comp.  Dec,  828.) 

His  action  on  said  revision,  on  the  item  which  constitutes  the 
claim  now  under  consideration,  is  set  forth  on  page  24  of  said  de- 
cisions as  follows : 

"The  auditor  has  disallowed  this  claim  for  interest  and  gold 
premium  on  the  coast-defense  bonds  in  accordance  with  my  decision 
of  February  4,  1903. 

"  The  said  decision  is  hereby  affirmed.  The  amount  paid  by  the 
State  in  order  to  secure  the  funds  expended  and  allowed  for  coast 
defense  can  not  be  considered  as  a  claim  for  reimburswnent  under 
the  act  of  July  27,  1861,  supra.  The  claim  of  the  State,  on  account 
of  expenses  incurred  for  coast  defense,  having  been  settled  in  accord- 
ance with  a  special  act  of  Congress,  no  additional  allowance  therefor 
can  be  made  by  the  accounting  officers  unless  authorized  by  Congress. 
The  action  of  the  auditor  m  disallowing  this  claim  is  therefore 
affirmed." 

It  may  be  remarked  in  this  connection  that  the  Comptroller  in  his 
revision  does  not  seem  to  have  given  extended  consideration  to  this 
item  which  had  been  disallowed  but  considered  more  particularly 
the  items  of  allowance  by  the  auditor  in  the  settlement.  This  may 
have  been  because  it  is  generally  understood  that  the  claimant,  when 
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an  item  has  been  wrongfully  disallowed  by  an  auditor,  will  make 
application  for  revision  by  the  Comptroller  as  to  the  disallowed 
item.  On  the  other  hand  such  application  may  not  have  been  made 
because  of  the  full  opportunity  given  the  State  to  present  its  case 
during  this  revision  by  the  Comptroller. 

However  that  may  have  been,  that  action  of  the  Comptroller  did 
not  debar  or  deprive  the  claimant  of  the  statutory  right  of  obtaining 
a  revision  of  the  auditor's  settlement  by  the  Comptroller  within  one 
year.  The  auditor's  settlement  was  dated  June  22,  1903.  The  claim- 
ant had  the  right  to  file  an  application  for  a  revision  until  June  22, 
1904.  Whether  the  claimant  lost  its  right  by  its  own  laches  or  con- 
cluded, because  of  the  Comptroller's  announced  views,  that  a  re- 
vision on  its  application  would  be  fruitless,  the  result  is  the  same. 
The  Comptroller's  action  in  disallowing  this  claim  was  affirmed  upon 
a  reconsideration  thereof,  as  set  forth  in  decision  of  June  15.  1912. 
(18  Comp.  Dec.,  985.) 

All  this  action  was  taken  by  my  predecessor  and  hence  the  ques- 
tion now  presenting  itself  is  one  of  jurisdiction — whether  I  have  the 
right  to  reconsider  the  action  heretofore  taken. 

There  has  been  no  newly  discovered  material  evidence.  The  facts 
in  the  case  are  as  presented  to  and  considered  by  my  predecessor. 
If  there  has  been  any  mistake  made  it  was  evidently  a  mistake  of 
law  and  not  of  fact. 

The  State  in  its  brief  makes  a  strong  and  extended  argument 
against  the  correctness  of  the  former  decisions  and  ably  sets  forth 
its  reasons  why  the  claim  should  have  been  allowed. 

If  I  should  give  the  question  any  consideration  upon  its  merits,  I 
would  be  forced  to  determine  whether  my  predecessor  was  correct 
in  his  interpretation  of  law.  This,  it  is  well  settled,  I  have  no  right 
to  do.  This  principle  has  been  so  long  recognized  and  exercised,  as 
evidenced  by  nimierous  rulings  of  Comptrollers,  opinions  of  Attor- 
neys General,  and  decisions  of  the  courts,  that  citations  are  scarcely 
necessary.  See,  however,  4  Comp.  Dec,  303,  and  6  Comp.  Dec.,  236, 
and  references  therein  cited.  See  also  page  20  of  the  Digest  of  De- 
cisions of  the  Comptroller. 

Becognizing  apparently  this  rule,  the  claimant  contends  that  the 
former  Comptroller's  decision  was  not  a  decision  of  the  merits  of  the 
claim,  but,  in  effect  at  least,  a  holding  that  he  was  without  jurisdic- 
tion to  consider  and  allow  the  claim ;  and  that,  being  in  effect  and  only 
a  holding  of  no  jurisdiction,  it  is  now,  notwithstanding  the  rule 
stated,  within  my  power  to  review  that  decision  of  the  former  Comp- 
troller, and  if  I  believe  it  was  erroneous  now  consider  the  case  on  its 
merits. 

I  can  not  agree  with  this  view ;  I  think  Comptroller  Tracewell  de- 
termined more  than  a  jurisdictional  question.    But  if  the  question 
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determined  by  him  might  be  regarded  technically  as  jurisdictional, 
its  determination  was  so  dependent  on  a  construction  of  the  law  of 
the  case  as  to  bring  it  well  within  the  rule  stated. 

Whether  his  decision  was  correct  or  erroneous,  it  has  for  the  pur- 
poses of  this  office  become  the  law  of  the  case,  and  I  have  no  right  to 
reconsider  it. 

The  application  for  reconsideration  must  therefore  be  denied. 

In  regard  to  the  "  appeal  from  the  decision  of  the  Auditor  for  the 
War  Department,"  the  auditor,  under  date  of  Mardi  14,  1914,  re- 
ported as  follows : 

^'  Referring  to  your  indorsement  of  the  12th  instant,  I  have  the 
honor  to  return  the  inclosed  communication  from  Mr.  Frank  W. 
Hackett,  a^ent  for  the  State  of  Massachusetts,  in  which  he  appeals 
from  the  (fecision  of  the  Auditor  for  the  War  Department  recently 
filed  in  the  matter  of  the  claim  of  the  State  of  Massachusetts  for 
interest  and  premium  paid  on  coast-defense  bonds  issued  to  aid  in  the 
defense  of  the  United  States,  with  the  information  that  there  has 
been  no  recent  decision  by  this  office  with  regard  to  this  claim,  nor 
has  there  been  any  settlement  excepting  that  which  has  been  revised 
by  the  Comptroller  of  the  Treasury  on  appeal.  The  only  way  in 
which  this  matter  has  been  brought  to  the  attention  of  this  office  re- 
cently was  by  a  letter  of  Mr.  Hackett,  addressed  to  the  Secretary  of 
the  Treasury,  on  which  a  report  was  made  bv  this  office  under  date 
of  March  3,  1914,  a  copy  of  which  is  inclosea  for  your  information. 
It  would  appear  that  this  letter  of  the  3d  instant  is  the  decision  re- 
ferred to  by  Mr.  Hackett.'' 

The  letter  of  March  3, 1914,  just  referred  to,  is  as  follows: 

"  In  compliance  with  the  request  contained  in  your  indorsement  of 
the  28th  ultimo,  I  have  the  honor  to  return  the  inclosed  letter  from 
Mr.  Frank  W.  Hackett,  agent  for  the  State  of  Masachusetts,  with  the 
following  report : 

"  In  Mr.  Hackett's  letter,  he  states: 

^^ '  In  behalf  of  the  State  of  Massachusetts  I  have  the  honor  to  ask 
you  to  report  to  Congress  the  amount  of  $233,885.82,  due  to  the  State 
for  interest  and  gold  premiums  paid  by  the  State  as  costs  and  ex- 
penses properly  incurred  in  aid  of  the  United  States  in  suppressing 
the  rebellion,  the  same  being  due  under  the  provisions  of  the  acts  of 
July  27, 1861,  and  July  7,  1884,  the  vouchers  for  which  are  on  file  in 
your  department.' 

"  The  claim  referred  to  by  Mr.  Hackett  is  evidently  that  known  as 
the  coast-defense  claim  of  the  State  of  Massachusetts  for  the  defense 
of  the  coast  during  the  Civil  War.  The  original  amoimt  expended 
by  the  State  of  Massachusetts  on  account  of  coast  defenses  was  reim- 
bursed the  State,  in  the  amount  of  $209,885.61,  under  the  provisions 
of  the  act  of  Congress  approved  July  7, 1884.  (23  Stat.,  204.)  In  the 
settlement  of  the  claim  of  the  State  of  Massachusetts  for  reimburse- 
ment of  interest  paid  on  account  of  expenses  incurred  in  raising  vol- 
unteers for  the  War  of  the  Rebellion  the  item  for  interest  and  gold 
premiums  on  coast-defense  bonds  was  disallowed.  This  disallowance 
was  in  accordance  with  a  decision  of  the  Comptroller  of  the  Treas- 
ury dated  February  4,  1908,  approving  the  construction  of  existing 
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acts  by  the  Auditor  for  the  War  Department  The  subsequent  action 
of  the  auditor  in  disallowing  the  claim  for  interest  and  premiums  on 
coast-defense  bonds  was  approved  by  the  Comptroller  in  his  de- 
cision of  March  3,  1901. 

"  Under  date  of  June  15, 1912,  the  Comj>troller  of  the  Treasury,  in 
an  elaborate  opinion,  denied  a  rehearing  in  this  case.  The  amount 
referred  to  in  Mr.  Hackett's  letter  was  evidently  taken  from  a  report 
made  by  this  office  under  date  of  January  11, 1911,  addressed  to  vou, 
on  Senate  bill  No.  9098,  Sixty-first  Congress,  third  session,  in  which 
the  amount  of  $233,885.82  was  given  as  the  amount  which  would  be 
due  if  the  claim  of  the  State  of  Massachusetts  for  reimbursement  of 
interest  and  gold  premiums  on  coast-defense  bonds  should  be  recog- 
nized. 

"  The  claim  of  the  State  of  Massachusetts  covering  this  item  has 
been  disallowed  and  reaffirmed  by  the  Cwnptroller  in  at  least  three 
decisions.  It  also  appears  that  the  matter  has  been  brought  to  the 
attention  of  Congress  in  a  bill  introduced  for  the  relief  or  the  State 
of  Massachusetts,  and  such  relief  denied.  It  is  therefore  apparent 
that  there  is  nothing  pending  in  the  Treasury  Department  which 
would  authorize  you  to  certify  to  Congress  any  amount  due  the  State 
of  Massachusetts  on  this  account" 

It  clearly  appears  from  the  foregoing  statement  that  the  auditor 
has  taken  no  action  which  is  subject  to  review  by  this  office.  The  said 
^'  appeal  '^  must  therefore  be  dismissed. 

This  case  is  thus  seen  to  be  wholly  without  the  jurisdiction  of  the 
accounting  officers. 

But  as  the  case  .involves  the  rights  of  a  sovereign  State,  I  feel  dis- 
posed to  make  some  suggestions  in  regard  to  the  apparent  merits  of 
this  claim,  and,  if  meritorious,  the  resulting  injustice  which  it  seems 
that  Congress  only  can  correct. 

Under  the  act  of  July  7, 1884,  supra^  the  accounting  officers  of  the 
Treasury  were  "  authorized  and  directed  to  examine  the  claim  of  the 
State  of  Massachusetts  for  expenses  incurred  and  paid,  at  the  request 
of  the  President  and  Secretary  of  State,  during  the  war  in  protecting 
the  harbors  and  strengthening  the  fortifications  on  the  coast,  now  on 
file  with  the  Third  Auditor,  under  the  act  of  July  27, 1861  (12  Stat., 
276) ,  and  report  the  amount  to  Congress." 

The  settlement  made  in  pursuance  of  said  act  embraced  only  the 
principal  sum  expended  for  the  purposes  indicated  and  did  not  in- 
clude the  expenses  incurred  by  the  State  for  the  interest  or  any  other 
expense  it  was  obliged  to  pay  in  order  to  obtain  the  funds  necessary 
therefor. 

Under  the  principles  set  forth  in  the  decision  of  the  Supreme  Court 
of  January  6, 1896,  mpra^  these  interest  expenses  were  a  part  of  the 
costs,  charges,  and  expenses  properly  incurred,  and  it  would  appear 
reasonable  that  the  act  of  February  14,  1902,  supraj  was  intended 
to  authorize  the  accounting  officers  to  reopen  settlements  made  and 
to  allow  said  expenses  and  certify  the  same  to  Congress. 
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'^A  bill  to  indemnify  the  State  of  Massachusetts  for  expenses  in- 
curred by  it  in  the  defense  of  the  United  States ''  was  introduced  in 
the  third  session  of  the  Sixty-first  Congress  as  Senate  bill  No.  9093. 

This  bill  included  the  claim  of  the  State  for  the  interest^  etc.,  cm 
its  "  coast-defense  bonds." 

The  Auditor  for  the  War  Department,  January  11,  1911,  made  a 
report  on  said  bill  to  the  Secretary  of  the  Treasury ;  the  part  relating 
to  this  matter  is  as  follows: 

'^The  State  of  Massachusetts  incurred  certain  expenses  in  1863 
in  preparing  to  defend  the  coast  of  that  State  from  invasion  and 

E resented  its  claim  to  the  United  States  for  reimbursement.  After 
eing  considered  by  Congress  for  many  years  this  claim  was  recog- 
nized by  act  of  July  7^  1884.  ( 23  Stat.,  204. )  Under  this  act  the  Stote 
has  been  reimbursed  m  the  sum  of  $209,885.61.  The  evidence  on  file 
in  this  office  shows  that  the  State  issued  bonds  for  purposes  of  coast 
defense  to  an  amount  in  excess  of  the  amount  reimbursed  the  State 
on  that  account,  and  that  said  bonds,  bearing  interest  at  the  rate  of  5 
per  cent,  were  sold  by  the  State  in  October  1863  at  a  premium.  At  the 
rate  these  bonds  were  sold  it  was  necessary  to  sell  bonds  to  the  amount 
of  $195,697.54,  only,  to  realize  the  sum  reimbursed  the  State  by  the 
United  States.  The  interest  on  this  amount  for  20  years  would 
exactly  equal  the  amount  of  principal,  or  $195,697.54.  It  appears, 
however,  that  the  State  received  accrued  interest  at  the  date  of  sale 
to  the  amount  of  $3,057.81.  leaving  the  amount  actually  paid  as 
interest  on  bonds  issued  xor  the  benefit  of  the  United  States, 
$192,639.73.  By  computing  the  gold  premium  on  the  basis  used  by 
the  Comptroller  in  his  settlement  on  bonds  issued  in  1862,  it  is  ascer- 
tained that  the  amount  paid  for  gold  with  which  to  pay  this  amount 
of  interest  was  $41,246.09,  making  the  total  exnense  of  the  State  of 
Massachusetts  on  accoimt  of  interest  and  gold  premium  on  bonds 
issued  for  coast-defense  purposes,  as  evidenced  by  reimbursement 
heretofore  made,  $233,885.82. 

"The  expense  thus  incurred  by  the  State  of  Massachusetts  for 
interest  and  gold  premium  on  its  coast-defense  bonds  to  the  amount 
above  stated  is  of  the  same  character  as  that  paid  by  the  State  on 
its  bonds  issued  in  the  year  1862  and  reimbui^ed  under  the  act  of 
July  27,  1861,  as  shown  by  the  decision  of  the  Comptroller  of  the 
Treasury  dated  March  3,  1904." 

This  office  by  letter  of  January  17,  1911,  to  the  Secretary  of  the 
Treasury,  made  a  report  on  the  said  bill,  and  a  further  report  was 
made  thereon  by  letter  to  the  Secretary  of  the  Treasury  dated 
February  4, 1911,  as  follows: 

"  The  second  clause  of  the  bill  provides  for  reimbursing  the  State 
of  Massachusetts  the  money  paid  as  interest  and  for  coin  as  premium 
wherewith  it  paid  interest  on  bonds  issued  under  the  provisions  of 
the  act  of  the  State  legislature  approved  March  30,  1863,  for  the 
purpose  of  strengthening  the  harbors  and  fortifying  the  coast,  the 
principal  of  said  bonds  having  been  reimbursed  under  the  pro- 
visions of  the  act  of  Congress  approved  July  7, 1884  (28  Stat,  204). 

^^  The  claim  of  the  State  for  reimbursement  of  said  interest  and 
premium  on  gold  coin  was  disallowed  by  me  upon  the  ground  that 
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said  claim  having  been  settled  in  accordance  with  a  special  act  of 
Congress,  no  additional  allowance  could  be  made  by  the  accounting 
officers  unless  authorized  by  Congress.  This  was  in  accordance  with 
a  decision  of  Second  Comptroller  Butler  which  was  not  reviewable 
by  me,  that  the  cost  of  the  coast  defenses  allowed  under  the  act  of 
July  7,  1884,  supra^  did  not  come  under  the  provisions  of  the  act  of 
^  July  27, 1861  (12  Stat,  276).  There  has  therefore  been  no  authority 
*  of  law  for  the  reopening  of  said  claim.  It  therefore  rests  with 
Congress  whether  tne  said  interest  and  gold  premium  should  be 
allowed. 

"  I  see  no  reason  why  the  interest  necessarily  incurred  and  paid  by 
the  State  on  the  bonas  issued  for  the  coast  defense  should  not  be 
allowed  as  a  part  of  the  costs  incurred  by  the  State  in  accordance 
with  the  decision  of  the  Supreme  Court  in  the  New  York  case 
(160  U.  S.,  698),  which  allowed  the  interest  incurred  and  paid  by 
said  State  in  obtaining  the  money  for  which  reimbursement  was 
allowed  under  the  act  of  July  27,  1861  (12  Stat,  276),  and  joint 
resolution  of  March  8, 1862  (12  Stat,  615). 

"As  the  money  expended  for  coast  defense  was  secured  from  bonds 
issued  after  the  act  of  the  Massachusetts  Legislature  which  provided 
for  payment  in  cold  or  silver  coin  of  the  interest  and  principal  of 
all  bonds  hereafter  issued,  there  was  a  legal  contract  between  the 
State  and  the  holders  of  said  bonds  when  issued  for  the  payment  of 
principal  and  interest  in  coin.  The  additional  cost  of  said  coin  was 
therefore  a  part  of  the  costs  incurred  by  the  State  in  the  matter  of 
the  coast  deiense. 

"  Whether  the  State  of  Massachusetts  is  to  be  reimbursed  for  the 
money  expended  for  interest  and  gold  premium  on  the  coast-de- 
fense bonas  is  a  matter  for  the  determination  of  Congress.  I  am 
debarred  from  reopening  the  settlement  of  the  Second  Comptroller 
as  regards  this  interest  without  congressional  authority." 

Another  bill  (Senate  bill  No.  6691),  to  reimburse  the  State  for 
interest  and  premium  on  coin  with  which  to  pay  said  interest,  was 
introduced  in  the  Sixty-second  Congress,  third  session,  and  recom- 
mended for  favorable  action  by  Senate  Report  No.  1188,  February 
5, 1918. 

It  thus  appears  that  the  matter  has  received  some  attention  at  the 
hands  of  Congress  and  there  the  merits  of  the  claim  may  receive  the 
consideration  which  I  have  no  right  to  give  them. 


TEES  OF  JTTSTIGES  OF  THE  PEACE  FOK  SEBVIGES  TrVDEB  SECTIOIT  1014, 

BEYISED  STATTTTES. 

A  Justice  of  the  peace  who  acts  as  a  committing  officer  under  the  provisions 
of  section  1014,  Revised  Statutes,  is  entitled  to  the  fees  provided  by  sec- 
tion 21  of  the  act  of  May  28,  1806  (29  Stat,  184).  for  United  States  Com- 
missioners who  render  like  service  and  not  to  fees  for  like  services  pro- 
vided by  his  State  fee  bill  (1  CJomp.  Dec.,  54,  overruled). 

Decision  by  Comptroller  Downey,  March  26,  1914: 

Hinson  Thomas,  justice  of  the  peace  at  Globe,  Ariz.,  applied  De- 
cember 20,  1913,  for  a  revision  of  the  action  of  the  Auditor  for  the 
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State  and  Other  Departments  in  disallowing,  by  settlement  No. 
27774,  dated  December  4,  1913,  the  justice's  account,  amounting  to 
$95.80,  for  his  services  as  committing  magistrate  under  the  provisions 
of  section  1014,  Revised  Statutes,  during  the  absence  of  the  United 
States  commissioner  at  Globe. 

It  has  been  held  by  this  office  that  a  justice  of  the  peace  who  acts 
as  c(xnmitting  magistrate  under  the  section  above  cited  is  entitled 
to  the  fees  provided  by  law  in  his  State  for  like  services  to  the  State, 
and  not  to  the  fees  allowed  by  the  Federal  fee  bill  to  United  States 
commissioners  (1  Comp.  Dec.,  54).  This  decision  admits  the  doubt- 
ful nature  of  the  conclusion  reached,  and  is  based  largely  upon  a 
practice  of  many  years'  standing  at  the  time  it  was  rendered^  to  whidi 
20  years  have  since  been  added. 

A  practice  so  well  established  and  long  continued  should  not  be 
lightly  overturned,  but  if  the  ruling  is  clearly  wrong,  and  I  think 
it  is,  mere  long-continued  usage  will  not  serve  to  sustain  it,  particu- 
larly in  view  of  the  fact  that  it  imposes  a  complicated  and  difficult 
method  of  compensating  these  officers  in  place  of  the  comparatively 
simple  method  provided  by  the  ccMnmissioners'  fee  bill. 

Section  1014,  Revised  Statutes,  confers  upcMi  justices  of  the  peace 
authority  and  power  to  act  as  committing  officers  in  Federal  cases, 
in  the  same  manner  and  to  the  same  extent  that  like  authority  and 
power  is  thereby  conferred  on  United  States  commissioners.  When 
acting  under  the  section  justices  of  the  peace  are  by  virtue  of  the 
statute  Federal  officers  engaged  in  administering  Federal  laws. 
Their  c(Mnpensation  is  therefore  a  matter  to  be  determined  by  Fed- 
eral statute  and  not  by  State  fee  bills,  which  provide  fees  for  services 
rendered  to  the  State,  or  under  State  laws. 

Allowance  to  justices  of  the  peace  of  fees  provided  by  the  commis- 
sioners' fee  bill  is  objected  to  on  the  ground  that  said  fee  biU  ex- 
pressly limits  the  fees  set  forth  to  United  States  commissioners. 
This  is  true,  but  it  is  also  true  that  the  fees  provided  by  a  State  fee 
bill  do  not  extend  to  services  rendered  by  a  justice  in  his  capacity  as 
Federal  committing  magistrate. 

The  sundry  civil  appropriation  act  of  June  23,  1913  (38  Stat,  4, 
54) ,  provides : 

"  For  fees  of  United  States  commissioners  and  justices  of  the  peace 
acting  under  section  1014,  Revised  Statutes  of  the  United  States." 

This  appropriation  provides  in  terms  for  fees  of  justices  of  the 
peace  acting  under  the  section  named.  The  only  question  to  be  de- 
cided is  what  measure  of  ccwnpensation  shall  be  used.  Choice  lies 
between  a  Federal  fee  bill  for  United  States  conmiissioners  who  ren- 
der like  service  under  the  same  statutory  authority,  which  fee  bill  is 


Digitized 


by  Google 


DECISIONS  OF  THE  GOMPTBOLLEB.  693 

uniform  throughout  the  various  districts,  and  fee  biUs  for  justices 
of  the  peace  enacted  by  the  different  States,  which  are  not  designed 
to  cover  and  do  not  cover  services  rendered  in  the  capacity  of  Federal 
committing  officer,  and  which  are  different  in  the  different  States. 
Of  the  two,  the  Federal  fee  bill  is  clearly  the  more  applicable  and  will 
hereafter  be  used  as  the  lawful  measure  of  compensation  for  services 
rendered  by  justices  of  the  peace  under  this  section. 

It  is  further  objected  to  the  allowance  of  this  particular  account 
that  the  constitution  and  laws  of  Arizona  prohibit  justices  of  the 
peace  in  Arizona  from  receiving  any  fees  whatever  for  their 
services. 

The  Constitution  provides,  section  17,  article  22,  that  justices  of  a 
certain  class,  which  includes  this  justice,  "shall  be  paid  fixed  and 
definite  salaries,  and  they  shall  receive  no  fees  for  their  own  use." 

This  applies  to  justices  acting  in  their  official  capacities  as*  officers 
of  the  State  and  has  no  relation  to  the  fees  of  a  justice  of  the  peace 
who  is  acting  as  a  Federal  officer  by  virtue  of  the  Federal  statute. 

The  auditor's  action  in  disallowing  the  accoimt  is  overruled,  and 
so  much  of  the  amount  as  the  justice  is  entitled  to  under  the  terms 
of  the  commissioners'  fee  bill  will  be  allowed  on  revision. 

The  account  was  rendered  in  the  amount  of  $95.80,  and  that  amount 
was  disallowed  by  the  auditor.  It  was  approved  by  the  court  in  the 
amount  of  $85.80,  showing  a  deduction  of  $10.  Specific  items  dis- 
approved by  the  court  are  not  set  forth  in  the  order,  but  are  prob- 
ably to  be  found  in  cases  against  Juan  Lovato  and  John  Bishop,  in 
which  per  diem  fees  are  charged  for  days  upon  which  a  like  charge 
was  made  in  another  case.  The  court's  disapproval  is  conclusive,  and 
this  item  is  disallowed  on  revision. 

The  justice  has  charged  two  per  diems  for  hearing  and  deciding 
the  following  cases :  J.  K.  Wilks,  A.  Gronzales,  Manuel  Gutierrez,  and 
John  Curtis.  In  each  of  these  cases  the  account  shows  that  all  wit- 
nesses resided  at  Globe,  where  the  hearings  were  held,  and  necessity 
for  continuances  was  not  shown.  The  commissioners'  fee  bill  pro- 
vides: 

"That  not  more  than  one  per  diem  shall  be  allowed  in  a  case 
unless  the  account  shall  show  that  the  hearing  could  not  he  completed 
in  one  day^  when  one  additional  per  diem  may  be  specially  approved 
and  allowed  by  the  court." 

The  account  does  not  show  that  the  hearing  of  these  cases  could  not 
be  c(»npleted  in  one  day,  and  they  are  therefore  not  cases  in  which 
one  additional  per  diem  may  be  approved  and  allowed  by  the  court. 

The  additional  per  diems  in  these  cases,  amounting  to  $20,  are  dis- 
allowed on  revision. 
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SXTftA  COXPEVBATIOn. 

A  surgeon  holding  a  statutory  position  in  the  United  States  Public  Health 
Service  is  prohibited  by  section  1765,  Revised  Statutes,  from  receiving  any 
extra  compensation  from  the  United  States  Commission  on  Industrial 
Relations  while  detailed  there  for  duty. 

Commutation  of  actual  expenses  while  on  such  detail  is  unauthorised  and 
unlawful. 

Decision  by  Comptroller  Downey,  Karoh  96,  1914: 

The  Auditor  for  the  State  and  Other  Departments  transmitted 
for  approval,  disapproval,  or  modification  his  decision  of  March  20, 
1914,  as  follows: 

"  In  my  statement  of  the  account  of  R.  P.  Hitter,  disbursing  officer 
of  the  Commission  on  Industrial  Relations,  for  the  months  of  Novem- 
ber and  December,  1913,  I  suspended  the  payment,  per  voucher  109, 
to  B.  S:  Warren  of  $165,  a  per  diem  of  $5  in  lieu  of  subsistence  for 
the  entire  month  of  December.  The  suspension  carried  an  inquiry 
as  to  the  travel  status  of  this  employee  during  the  month  and  as 
to  his  pay  relations  as  to  the  commission. 

"  I  nave  received  response  from  the  disbursing  officer  under  date 
of  March  19,  1914,  which,  with  its  accompanying  exhibits,  I  inclose. 
It  appears  that  Surg.  B.  S.  Warren,  the  recipient  of  the  allowance 
to  which  exception  was  taken,  is  a  surgeon  in  the  United  States  Pub- 
lic Health  Service.  Surg.  Warren,  according  to  my  understanding,  is 
in  receipt  of  a  statutory  salary  as  such  surgeon.  On  December  1, 
1913,  he  was  formally  detailed  for  service  under  the  Industrial 
Relations  Commission. 

'^  To  the  detail  in  itself  I  am  able  to  take  no  exception.  It  is  in 
accord  both  with  the  decision  of  the  Comptroller  of  the  Treasury  of 
November  11,  1911^  copy  of  which  is  attached  to  Mr.  Ritter's  com- 
munication, and  with  a  leading  case  on  details,  the  Carden  case,  in 
14  Comp.  Dec,  294.  Under  authority  of  this  and  other  similar  deci- 
sions the  salary  of  the  detailed  employee  is  payable  from  the  appro- 
priation of  his  own  proper  department.  His  traveling  expenses, 
where  such  are  occasioned  by  the  detail,  are  payable  either  directiy 
or  by  appropriation  transfer  from  the  fund  of  the  department  or 
establishment  under  which  his  detail  is  performed.  But  the  pay- 
ment of  $5  per  diem  to  Surg.  Warren,  to  which  I  have  taken  excep- 
tion, was  not  a  reimbursement  of  Actual  expenses,  but  a  straight 
allowance  in  lieu  of  subsistence.  It  has  been  uniformly  held  that 
such  an  allowance  is  compensation.  This  was  your  recent  holding 
(decision  of  Feb.  20,  1914)  in  response  to  the  inquirjr  of  the  resident 
commissioner  of  the  Commission  on  Industrial  Relations.  The  deci- 
sions relating  to  details,  both  those  already  cited  and  all  others  which 
I  have  examined,  lay  down  expressly  the  rule  that  compensation  as 
distinguislied  from  reimbursement  of  actual  expenses  is  not  payable 
from  the  funds  of  the  department  or  establishment  in  benefit  of 
which  the  detail  is  made.  In  the  Carden  case,  for  instance,  the  lan- 
guage is:  ^This  latter  appropriation  (the  appropriation  of  the  de- 
partment under  which  the  officer  was  detailed;  is  a  lump  appropria- 
tion and  limits  the  expenditure  from  it  to  compensation  and  actual 
and  necessary  traveling  expenses.    Consequently  from  it  nothing  but 
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the  actual  and  necessary  traveling  expenses  of  such  captain  while  on 
such  detail  can  be  reimbursed.  STo  additional  compensation  can  be 
paid  him,  because  of  the  double  compensation  statutes.' 

"  It  seems  evident  that  Surg.  Warren  is  entitled  to  payment  from 
the  appropriation  in  support  of  the  Industrial  Relations  Commission 
(act  of  Aug.  23,  1912,  37  Stat.,  416)  in  reimbursement  of  his  actual 
traveling  expenses  incurred  while  under  this  detail  and  in  conse- 
quence thereof,  and  payment  of  such  expenses  upon  proper  vouchers 
would  not  be  questioned  by  me.  I  decide,  however,  that  the  officer 
is  not  entitled  to  payment  of  a  per  diem  in  lieu  of  subsistence  as 
distin^ished  from  reimbursement  of  actual  expenses  covering  the 
perio(&  of  his  service  on  detail  under  the  Industrial  Relations  Com- 
mission." 

It  is  understood  that  B.  S.  Warren  is  a  surgeon  in  the  United 
States  Public  Health  Service,  where  he  holds  a  distinct  statutory 
office  or  place  with  its  own  duties  and  with  its  own  compensation  fixed 
by  law.    (See  act  of  Aug.  14, 1912,  37  Stat,  309.) 

On  December  1,  1913,  upon  the  request  of  the  chairman  of  the 
United  States  Commission  on  Industrial  Relations,  and  with  the 
approval  of  the  Secretary  of  the  Treasury,  he  was  detailed  for  duty 
with  said  commission  for  the  investigation  of  industrial  sanitation 
and  hygiene  in  connection  with  the  work  of  the  commission. 

On  the  same  day,  by  order  of  the  commission,  he  was  advised 
tha1>— 

"  *  *  *  effective  this  date,  and  to  continue  while  you  are  on  duty 
with  the  commission,  your  compensation  for  expenses  will  be  at  the 
rate  of  $5  per  diem  continuously." 

While  so  on  duty  with  the  commission  he  does  not  seem  to  occupy 
another  distinct  place  created  by  law  or  regulation.  He  is  simply 
detailed  for  duty  with  said  commission  and  is  to  receive  his  regular 
salary  from  the  Treasury  Department,  and  the  commission  agreed  to 
pay  him  a  per  diem  of  $5  continuously  as  "compensation  for  ex- 
penses." If  this  means  that  his  living  expenses,  commonly  called  sub- 
sistence, as  distinguished  from  travel  expenses,  are  being  commuted 
at  the  rate  of  $5  per  day,  then  such  payments  are  not  only  unauthor- 
ized, but  are  unlawful.  The  act  of  August  23,  1912  (37  Stat.,  416), 
making  appropriation  for  this  commission,  makes  no  provision  for 
payment  of  per  diem  in  lieu  of  subsistence,  and  therefore  employees 
operating  under  it  are  entitled  only  to  actual  expenses  necessarily 
incurred  unless  such  per  diem  is  paid  expressly  as  a  part  of  com- 
pensation. The  unexpended  balance  of  this  appropriation  was  made 
available  for  the  fiscal  year  1914.     (38  Stat.,  225.) 

The  auditor  in  his  decision  states : 

"  It  has  been  uniformly  held  that  such  an  allowance  is  compensa- 
tion. This  was  your  recent  holding  (decision  of  Feb.  20,  1914)  in 
response  to  the  inquiry  of  the  resident  commissioner  of  the  Commis- 
sion on  Industrial  Relations." 
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This  construction  is  too  broadly  stated  and  is  not  justified  by  the 
decisions  referred  to.  It  has  been  uniformly  held  that,  unless  other- 
wise authorized  by  law,  one  employed  on  Government  business  away 
from  his  headquarters  is  entitled  to  be  paid  only  actual  expenses, 
and  commutation  thereof  is  unauthorized.  In  cases  where  a  per  diem 
in  lieu  of  subsistence  is  expressly  authorized  by  law  such  per  diem 
is  regarded  as  a  commutation  of  expenses,  as  distinguished  from  com- 
pensation; but  employees  whose  salaries  are  not  fixed  by  law  and 
are  paid  from  lump-sum  appropriations  may  be  paid  per  diems  in 
lieu  of  subsistence  when  such  per  diems  are  expressly  fixed  in  their 
contracts  of  employments  as  part  of  their  compensation.  In  sudi 
cases  said  allowances  are  regarded  as  compensation. 

In  the  case  now  under  consideration  Surg.  Warren  is  a  statutory 
employee  of  the  United  States  Public  Health  Service,  and  his  salary 
is  not  paid  from  a  lump-sum  appropriation.  No  distinct  office  or 
place  appears  to  have  been  created  for  him  by  the  commission  prior  to 
his  detail,  nor  does  he  appear  to  have  been  given  an  appointment  by 
the  commission  to  any  distinct  place  created  by  regulation.  The  per 
diem  of  $5  as  compensation  for  expenses  does  not  appear  to  have 
been  fixed  so  as  to  attach  to  any  given  place,  but  it  is  pers<»al  to  the 
employee.  As  Surg.  Warren  does  not  hold  two  separate  <^oes, 
places,  or  employments,  each  with  its  own  compensation  fixed  by  law 
or  by  regulation,  the  payment  to  him  of  additional  compensation  by 
the  commission  while  detailed  there  for  duty,  as  above  outlined,  is 
prohibited  by  section  1765,  Bevised  Statutes. 

The  auditor's  conclusion  that  "  the  officer  is  not  entitled  to  pay- 
ment of  a  per  diem  in  lieu  of  subsistence  as  distinguished  from  re- 
imbursement of  actual  expenses  covering  the  periods  of  his  service 
on  detail  under  the  Industrial  Belations  Onnmission,"  is  approved 
for  the  reasons  herein  set  forth. 


PAYXEHT  TO  OAKE  WAEDSH  IN  ALASKA  07  ALLOWAHGE  TOE  OTTZCZAL 
USE  07  HIS  OWN  TEAM. 

Where  the  compensation  of  an  employee  is  fixed  by  administrative  action  and 
not  by  law,  it  is  within  the  discretion  of  the  proper  adminlstratlYe  ofllcer 
to  allow  a  fixed  rate  of  pay  for  the  official  use  by  the  employee  of  his  own 
team  or  conveyance,  as  part  of  the  compensation  of  the  employee,  but  not 
as  a  commutation  of  travel  expense. 

ComptroUer  Downey  to  the  governor  of  Alaska,  Xaroh  86,  1914: 

By  reference  of  Assistant  Secretary  of  the  Treasury  Hamlin  I 
have  before  me  your  letter  of  February  12,  1914,  addressed  to  the 
Secretary  of  Agriculture,  as  follows: 
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^  In  connection  with  the  administration  of  the  Alaska  game  law 
by  this  oflSce,  I  have  the  honor  to  request  a  ruling  as  to  the  propriety 
and  legality  of  allowing  game  wardens  who  own  dog  teams  or  horses 
to  use  the  same  for  purposes  of  official  travel  withm  their  districts 
when  necessary,  and  to  be  advised  what  would  be  a  proper  compen- 
sation for  such  services. 

"The  usual  rates  of  hire  for  dog  teams  in  Alaska  range  from 
$5  to  $10  per  daj  for  the  team  and  $5  per  day  for  the  driver  in  the 
first  and  third  judicial  divisions  of  the  Territory,  and  from  $7.50 
to  $15  per  day  for  the  team  and  $5  per  day  for  the  driver  in  the 
second  and  fourth  judicial  divisions.  The  person  employing  the 
team  and  driver  is  also  expected  to  furnish  feed  for  the  team  and 
meals  and  lodging  for  the  driver.  Horse  hire  ranges  from  $3  to  $5 
per  day  in  the  fii^  and  third  divisions,  and  from  l5  to  $10  per  day 
in  the  second  and  fourth  divisions,  the  person  using  the  horse  being 
required  to  furnish  his  feed. 

"  If  game  wardens  may  properly  use  their  own  dog  teams  or  horses 
for  purposes  of  official  travel,  it  will  in  general  result  in  economy  of 
expenditures  particularly  where  a  dog  team  is  used,  since  the  game 
warden  will  act  as  his  own  driver,  whereas  if  the  team  is  hired  from 
some  other  person  a  driver  usually  acccanpanies  it  and  must  of 
course  be  paid  for  his  services. 

"  Each  of  the  game  wardens  employed  under  appointment  by  this 
office  is  allowed  an  expense  account,  which  must  be  kept  within  a 
specified  sum  per  month.  If  any  deduction  can  be  made  in  a  par- 
ticular line  of  expenditure,  it  will,  of  course,  add  to  the  amount  of 
travel  which  may  be  performed  in  a  given  month ;  and  as  the  dis- 
trict covered  by  each  game  warden  is  very  extensive,  the  amount  of 
travel  performed  is  an  important  factor  in  the  proper  enforcement 
of  the  law. 

"  In  connection  with  this  matter  I  deem  it  proper  to  add  that  I 
am  informed  it  is  the  practice  of  the  Department  of  Justice  to  per- 
mit United  States  deputy  marshals  in  Alaska  to  use  their  own  dogs 
and  horses  for  official  travel  purposes,  and  that  they  are  paid  for 
such  use  at  the  prevailing  rates  of  hire." 

Where  the  compensation  of  an  employee  is  specifically  fixed  by 
law,  and  the  law  provides  that  the  employee  shall  receive  actual 
traveling  expenses,  the  actual  expense  incurred  by  the  employee  in 
connection  with  the  use  of  his  own  team  or  conveyance  for  official 
travel  may  not  be  commuted  by  the  payment  to  him  of  a  fixed  sum 
for  the  use  of  his  team.  (Decision  of  Mar.  24,  1914,  to  disbursing 
clerk.  Interior  Department,  a  copy  of  which  is  inclosed.) 

Where  the  compensation  of  an  employee  is  not  fixed  by  law,  but 
is  fixed  by  administrative  action,  the  rule  is  different,  and  such 
employee  is  entitled  within  the  bounds  set  by  law,  to  whatever  com- 
pensation or  allowance  his  contract  of  employment  calls  for.  If, 
under  said  contract,  the  employee  is  entitled  only  to  a  certain  fixed 
compensation  and  to  actual  traveling  expenses  when  traveling  on 
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official  business,  the  rule  is  the  same  as  though  the  compensation  and 
allowance  had  been  fixed  by  statute. 

It  is  within  the  discretion  of  the  proper  administrative  officer  in 
fixing  the  terms  of  employment,  to  allow  a  fair  rate  of  payment  for 
the  official  use  of  the  employees'  own  team  or  conveyance,  not  as  a 
commutation  of  travel  expense,  but  as  a  part  of  the  compensation  or 
allowance  of  the  employee. 

The  accounting  officers  have  never  favored  the  practice  of  allow- 
ing a  fixed  rate  of  hire  for  the  use  by  an  officer  or  employee  of  his 
own  team;  but  have  acquiesced  in  such  an  arrangement  where  such 
use  was  strictly  a  matter  of  necessity,  or  where  it  resulted  in  sub- 
stantial benefit  to  the  Government  Hereafter  the  rule  will  be  as 
stated  in  this  decision  and  in  the  decision  hereinbefore  referred  to. 

Section  5  of  the  act  of  May  11, 1908  (35  Stat.^  104) ,  relating  to  the 
preservation  of  game  in  Alaska,  provides: 

"And  the  governor  of  Alaska  is  further  authorized  to  employ  game 
wardens,  to  make  regulations  for  the  registration  and  employment 
of  guides,  and  fix  the  rates  for  licensing  guides  and  rates  oi  compen- 
sation for  guiding." 

I  find  no  statute  fixing  the  compensation  of  game  wardens,  but  the 
current  appropriation  for  "  Protection  of  game  in  Alaska  "  (38  Stat., 
49)  provides: 

"  For  carrying  out  the  provisions  of  an  act  approved  May  eleventh, 
nineteen  hundr^  and  eight,  entitled  ^An  act  tor  the  protection  of 
game  in  Alaska  and  for  other  purposes,'  including  salanes,  traveling 
expenses  of  game  wardens,  and  all  other  necessary  expenses,  $15,000, 
to  be  expended  under  the  direction  of  the  governor  of  Alaska." 

Under  this  appropriation  game  wardens  are  entitled  to  actual 
traveling  expenses  only,  and  no  part  of  such  expenses  may  lawfully 
be  commuted  at  a  fixed  rate  of  pay  for  their  own  teams  or  convey- 
ances. It  is,  however,  within  your  discretion  in  fixing  the  compensa- 
tion of  game  wardens  to  allow  a  just  rate  of  pay,  as  a  part  of  sfich 
compensation^  for  official  use  of  their  own  conveyances,  and  conditions 
in  Alaska  as  set  forth  in  your  letter  seem  to  justify  such  an  arrange- 
ment. 

Whether  it  is  desirable  or  economical  to  fix  a  rate  of  pay  that  is  de- 
pendent upon  the  number  of  trips  and  the  time  that  the  conveyance  is 
actually  in  official  use,  or  a  fixed  sum  without  reference  to  the  extent 
to  which  the  conveyance  is  used  officially,  is  a  question  for  adminis- 
trative determination  in  view  of  the  particular  needs  and  conditions 
of  the  service. 
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TBAYSL  ALLOWAHCB  07   EHLISTEB  XEH  IN   THE   HAVT  WHO   EXTEND 

THEIK  EHLI8TMEHT8. 

An  enlisted  man  In  the  Navy  who  extends  his  enlistment  under  the  act  of 
August  22,  1912  (37  Stat,  331)  is  not  entitled  to  the  travel  allowance 
authorized  by  the  act  of  June  29, 1906  (34  Stat,  565),  until  he  is  discharged 
from  the  service  at  the  expiration  of  his  extended  enlistment 

Decision  in  19  Gomp.  Dec.,  542,  overruled. 

Comptroller  Downey  to  the  Secretary  of  the  Havy,  Xarch  28,  1914: 

By  your  indorsement  dated  March  23,  1914, 1  am  in  receipt  of  the 
following  letter  from  Asst  Paymaster  Smith  Hempstone,  United 
States  Navy: 

"  1.  The  Comptroller's  decision  is  respectfully  requested  in  the 
following  case. 

"2.  P.  Carino,  ward-room  steward,  enlisted  at  Cavite,  P.  I.,  on 
February  17,  1910.  On  December  4,  1913,  he  voluntarily  extended 
his  enlistment  for  one  year  from  the  date  of  expiration  of  original 
term  of  enlistment,  February  16, 1914. 

"3.  On  February  16  the  U.  S.  S.  Hcmmbaly  the  vessel  to  which 
Carino  is  attachea,  was  anchored  in  the  vicinity  of  the  Vivorilla 
Cays  off  the  eastern  coast  of  Honduras.^  The  only  possible  steamship 
connection  is  with  the  vessels  of  the  United  Fruit  Co.  plying  between 
New  Orleans  and  Colon. 

"4.  Should  Carino  be  credited  with  travel  allowances  from  New 
Orleans  to  San  Francisco?  Or  should  it  be  considered  that  the 
proper  route  would  be  via  Colon,  Panama  City,  and  San  Francisco? 
In  this  latter  case  no  travel  allowance  would  be  credited  as  trans- 
portation in  kind  would  be  furnished  if  the  travel  was  actually  per- 
formed." 

By  the  act  of  August  22,  1912  (37  Stat,  331),  enlistments  in  the 
Navy  may  be  extended  as  follows: 

"  That  the  term  of  enlistment  of  any  enlisted  man  in  the  Navy  may, 
by  his  voluntary  written  agreement,  under  such  regulations  as  may 
be  prescribed  by  the  Secretary  of  the  Navy  with  the  approval  of  the 
President,  be  extended  for  a  period  of  either  one,  two,  three,  or  four 
full  years  from  the  date  of  expiration  of  the  then  existing  four-year 
term  of  enlistment,  and  subsequent  to  said  date  such  enli^d  men  as 
extend  the  term  of  enlistment  as  authorized  in  this  section  shall  be 
entitled  to  and  shall  receive  the  same  pay  and  allowances  in  all 
respects  as  though  regularly  discharged  and  reenlisted  immediatelv 
upon  expiration  of  their  term  of  enlistment,  and  such  extension  shall 
not  operate  to  deprive  them  upon  discharge  at  the  termination  there- 
of of  any  right,  privilege,  or  benefit  to  which  they  would  be  entitled 
at  the  expiration  of  a  four-year  term  of  enlistment. 

"  That  section  1573  of  the  Revised  Statutes  of  the  United  States 
as  amended  by  section  16  of  an  act  entitled  'An  act  to  reorganize  and 
increase  the  efficiency  of  the  personnel  of  the  Navy  and  Marine  Corps 
of  the  United  States,'  approved  March  3,  1899,  oe,  and  the  same  is 
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hereby,  amended  to  read  as  follows: '  ♦  ♦  ♦  And  provided  further^ 
That  an  extension  of  the  period  of  enlistment  as  hereinbefore  author- 
ized, aggregating  four  years,  shall  be  held  and  considered  as  equiva- 
lent to  continuous  service  with  respect  to  all  rights,  privileges,  and 
benefits  granted  for  such  service  pursuant  to  law/ 

"  That  under  such  regulations  as  the  Secretary  of  the  Navy  may 
prescribe,  with  the  approval  of  the  President,  any  enlisted  man  may 
be  discharged  at  any  time  within  three  months  before  the  expiration 
of  his  term  of  enlistment  or  extended  enlistment  without  prejudice  to 
any  right,  privilege,  or  benefit  that  he  would  have  received,  except 
pay  and  allowances  for  the  unexpired  period  not  served,  or  to  which 
ne  would  thereafter  become  entitled,  had  he  served  his  full  term  of 
enlistment  or  extended  enlistment:  Provided^  That  nothing  in  this 
act  shall  be  held  to  reduce  or  increase  the  pay  and  allowances  of 
enlisted  men  of  the  Navy  now  authorized  pursuant  to  law." 

Under  this  statute  the  terms  of  enlistment  of  enlisted  men  of  the 
Navy  may  be  voluntarily  extended  by  them  one,  two,  three,  or  four 
years  from  the  date  of  expiration  of  their  existing  four-year  term  of 
enlistment. 

In  a  decision  of  this  office  to  the  Secretary  of  the  Navy  dated  Feb- 
ruary 20,  1913  (19  Comp.  Dea,  642),  construing  the  above  act,  it 
was  held,  quoting  the  syllabus : 

"  Enlisted  men  of  the  Navv  who  extend  their  enlistments  as  au- 
thorized in  the  act  of  August  22, 1912  (37  Stai.j  330),  are  entitled  to 
travel  allowance  at  the  expiration  of  the  original  enlistment  of  four 
years  from  the  place  where  they  were  serving  at  the  expiraticxi  of 
such  original  enlistment  period  to  the  place  oi  enlistment. 

"  Enlisted  men  of  the  Navy  who  extend  their  enlistments  as  au- 
thorized in  the  act,  auvrcu,  are  entitled  to  travel  allowance  at  the  ex- 
piration of  the  extended  term  and  discharge  thereunder  from  place 
of  said  discharge  to  the  place  where  they  would  have  been  discharged 
had  they  not  extended  their  enlistments." 

I  can  not  agree  with  the  construction  of  the  act  of  August  22, 1912, 
supra^  as  expressed  in  the  above  decision. 

The  act  provides  that  "  such  extension  shall  not  operate  to  deprive 
them  upon  discharge  at  the  termination  thereof  (extended  period) 
of  any  right,  privilege,  or  benefit  to  which  they  would  be  entitled  at 
the  expiration  of  a  four-year  term  of  enlistment." 

One  of  the  rights  to  which  an  enlisted  man  is  entitled  when  dis- 
charged is  to  be  returned,  at  Government  expense,  frcon  the  place 
where  he  is  discharged  to  the  place  where  he  enlisted. 

Prior  to  the  passage  of  the  act  of  June  29,  1906,  enlisted  men  of 
the  Navy,  when  discharged  from  the  service,  were  furnished  with 
transportation  in  kind  and  cash  in  lieu  of  subsistence  from  the  place 
of  discharge  to  place  of  enlistment. 

The  act  of  June  29, 1906  (34  Stet.,  656),  provides: 

"  That  hereafter  enlisted  men,  discharged  on  account  of  expira- 
tion of  enlistment,  shall  receive  in  lieu  of  transportation  and  sub- 
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sistence,  travel  allowance  of  4  cents  per  mile  from  place  of  discharge 
to  the  place  of  enlistment,  for  travel  in  the  United  States." 

This  allowance  of  4  cents  per  mile  is  given  to  an  enlisted  man  of 
the  Navy  when  discharged  on  accoimt  of  expiration  of  enlistmerU  to 
liquidate  the  Government's  liability  to  return  him  to  the  place  where 
he  enlisted. 

It  is  c(Hitemplated,  under  this  statute,  that  a  man  desiring  to  re- 
turn to  the  place  of  enlistment  after  he  is  discharged  will  have  to 
perform  travel,  but  the  act  does  not  require  that  the  travel  be  actu- 
ally performed  to  entitle  him  to  the  allowance.  What  the  act  does 
require  though,  is  that  the  party  be  discharged  on  account  of  the  ex- 
piration  of  enlistment  before  he  shall  be  entitled  to  travel  allowance. 
I  find  no  provision  in  the  act  of  August  22,  1912,  supra^  authorizing 
the  payment  of  travel  allowance  prior  to  discharge. 

When  an  enlisted  man  extends  his  then  e2;isting  four-year  term  of 
enlistment  he  agrees  to  postpone  his  right  to  be  sent  to  the  place 
where  he  enlisted  until  he  is  discharged  at  the  expiration  of  his  ex- 
tended enlistment.  As  regards  his  right  to  receive  travel  allowance 
he  is  in  the  same  positicm  as  if  he  had  originally  enlisted  for  a  period 
of  five,  six,  seven,  or  eight  years,  depending  upon  the  time  for  which 
he  extended  his  enlistment. 

The  facts  in  the  case  now  presented  for  my  decision  conclusively 
show  how  inapplicable  the  decision  of  February  20,  .1913,  supra^  is 
in  the  case  of  an  extended  enlistment. 

'  On  December  4,  1913,  the  date  P.  Carino  voluntarily  extended  his 
enlistment  for  one  year,  the  U.  S.  S.  Hwnmbal,  on  which  he  was  then 
serving,  was  at  the  United  States  navy  yard,  Portsmouth,  N.  H. 
On  February  16,  1914,  the  date  Carino's  original  four-year  term  of 
enlistment  expired,  this  vessel  was  in  the  vicinity  of  Vivorilla  Cays, 
off  the  eastern  coast  of  Spanish  Honduras,  about  2,000  miles  distant 
from  place  where  the  vessel  was  on  the  date  the  enlistment  was  ex- 
tended. If  Carino  had  not  extended  his  enlistment  it  is  safe  to  say 
that  he  would  have  been  transfeiTed  to  some  vessel  which  was  to  re- 
main in  the  vicinity  of  the  United  States  or  he  might  have  been  sent 
to  San  Francisco,  Cal.,  to  be  discharged. 

Under  the  decision  quoted,  Carino,  on  February  16,  1914,  was 
entitled  to  travel  allowance  of  4  cents  per  mile  for  the  travel  in  the 
United  States  involved  in  going  from  Vivorilla  Cays  to  San  Fran- 
cisco, and  on  February  16,  1916,  date  his  extended  enlistment  will 
expire,  he  would  be  entitled  to  travel  allowance  from  whatever  place 
he  may  be  at  that  time  to  Vivorilla  Cays. 

I  can  not  conceive  that  Congress,  by  the  act  of  August  22,  1912, 
supra^  intended  to  authorize  travel  allowance  under  such  circum- 
stances as  above  stated.  I  therefore  decide  that  when  an  enlisted 
man  in  the  Navy  under  the  provisions  of  the  act  of  August  22, 1912, 
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supra^  extends  his  then  existing  four-year  term  of  enlistment  he  is 
not  entitled  to  be  paid  the  traveling  allowance  authorized  by  the  act 
.of  June  29,  1906,  supra^  until  he  is  discharged  at  the  expiration  of 
his  extended  enlistment,  at  which  time  he  will  be  entitled  to  4  cents 
per  mile  for  travel  in  the  United  States  from  place  discharged  to 
the  place  where  he  originally  enlisted. 

The  decision  of  February  20,  1913  (19  Comp.  Dec.,  542),  and  my 
others,  in  so  far  as  they  are  in  conflict  with  this  decision,  are  hereby 
overruled. 

Accordingly,  you  are  advised  that  P.  Carino,  wardroom  steward, 
United  States  Navy,  should  not  be  credited  with  any  travel  allow- 
ance on  account  of  expiration  of  his  four-year  enlistment  on 
February  16,  1914. 

TEAN8P0ETATI0N  OF  BAOOAOE  07  ARWT  0F7ICEES  ON  CHAKOE  OF 

STATION. 

An  Army  officer  ordered  on  duty  without  troops  at  a  post  or  station  where  there 
are  no  public  quarters,  whose  baggage  upon  arrival  is  hauled  to  a  storage 
house  at  public  expense,  is  not  entitled  to  reimbursement  of  cost  of  hauling 
baggage  from  storage  to  quarters. 

Deoision  by  ComptroUer  Downey,  Karch  88,  1914. 

Capt.  Alexander  Greig,  jr..  Coast  Artillery  Ciorps,  applied  March 
21, 1914,  for  a  revision  of  the  action  of  the  Auditor  for  the  War  De- 
partment in  disallowing,  by  settlement  No.  37123,  dated  February  10, 
1914,  his  claim  for  reimbursement  of  an  amount  ($17.02)  refunded 
as  an  overpayment  for  transportation  of  household  goods  on  perma- 
nent change  of  station. 

The  auditor  disallowed  the  claim  for  reasons  stated  as  follows: 

"  It  appears  that  officer's  household  goods  were  hauled  from  rail- 
road station  to  storage  and  from  storage  to  residence  for  his  own 
convenience.  As  the  cost  of  one  haul  only  of  household  goods  in  a 
city  on  change  of  station  is  properly  payable  by  the  United  State?, 
the  cost  of  hauling  them  from  storage  to  residence  is  not  a  proper 
charge,  and  reimbursement  can  not  be  made  of  the  amount  rerunaed 
by  officer  as  an  overpayment." 

In  appealing  from  the  disallowance  of  the  auditor,  Capt.  Greig 
states  as  follows: 

"  On  April  5,  1913,  I  arrived  at  this  station  for  duty,  in  obedience 
to  War  Department  orders,  and  without  any  unnecessary  delay. 

"  On  that  day,  while  not  otherwise  engaged  on  official  business,  I 
visited  all  real-estate  agents  in  Kalei^h  and  was  informed  that  there 
were  but  two  vacant  houses  in  Raleigh.  Visited  these  in  company 
with  the  agents — one  a  very  large  mansion,  and  the  other  not  com- 
pleted. Had  I  engaged  either  place  it  would  have  been  necessary  to 
move  my  goods  again,  as  both  were  not  proper  quarters.  It  is  an  es- 
tablished fact  that  at  that  time  such  were  the  conditions  in  regard  to 
houses  in  Ealeigh.    For  three  weeks  previous  to  my  arrival  the 
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adjutant  ^neral  of  this  State  and  inspector  instructor  on  duty  here 
with  the  infantry  of  this  State  endeavored  to  find  a  house  for  me,, 
but  without  success. 

"  On  the  following  morning  (Sunday)  it  was  necessary  to  staii:  out 
to  conduct  the  annual  inspection  of  the  Coast  Artillery  Eeserves  of 
North  Carolina,  on  completion  of  which  I  returned  to  Raleigh  on 
April  16. 

''After  my  entering  upon  the  duty  of  conducting  the  annual  inspec- 
tion, my  goods  arrived  in  Raleigh,  and  upon  notice  from  the  rail- 
road authorities  a  State  officer  had  them  hauled  from  freight  depot 
to  storage,  as  no  vacant  house  could  be  found. 

"  On  my  return  from  inspection  duty  these  were  the  conditions  I 
found. 

"  For  a  month,  while  living  at  a  hotel,  I  looked  for  a  house  and 
found  one,  into  which  I  moved  as  soon  as  vacated,  although  die  house 
was  unsuitable." 

It  appears  that  on  March  20, 1913,  while  the  appellant  was  in  com- 
mand of  the  Ninety-sixth  Company,  Coast  Artillery  Corps,  with  sta- 
tion at  Fort  Warren,  Mass.,  the  following  orders  were  issued  from 
the  War  Department: 

"  Special  Orders,  War  Department, 

No.  65.  Washington^  March  20^  1913. 

"  13.  Capt  Alexander  Greig,  jr..  Coast  Artillery  Corps,  is  relieved 
from  assignment  to  the  Ninety-sixth  Company,  Coast  Artillery 
Corps,  placed  on  the  unassigned  list,  and  detailed  as  an  inspector 
instructor  of  the  Coast  Artillery  Reserves  of  the  State  of  North  Car- 
olina and  South  Carolina.  Capt.  Greig  will  proceed  to  Raleigh, 
N.  C,  take  station  at  that  place,  and  nppn  arrival  report  by  letter  to 
the  Chief,  Division  of  Militia  Affairs,  Washington,  D.  C.,  for  instruc- 
tions.   The  travel  directed  is  necessary  in  the  military  service." 

"By  order  of  the  Secretary  of  War: 

"  Leonard  Wood, 
"  Major  General^  Chief  of  Staff. 
"Official: 

"  Geo.  Andrews, 

"  The  Adjutant  General.'*'* 
The  orders  above  mentioned  involved  a  permanent  change  of  sta- 
tion on  the  appellant's  part,  and  under  the  Army  Regulations  he  was 
entitled  to  have  a  certain  allowance  of  baggage,  which  might  include 
household  goods,  transported  from  his  old  station  to  his  new  post  of 
duty,  at  public  expense,  provided  the  baggage  was  turned  over  to  the 
quartermaster  at  his  old  station  for  shipment  by  that  officer,  as  or- 
dinary freight.  Under  such  circumstances  the  expense  of  transport- 
ing an  officer's  baggage,  to  be  borne  by  the  Government,  includes,  in 
a  proper  case,  the  cost  of  hauling  the  baggage  from  the  depot,  dock, 
etc.,  of  the  carrier,  to  the  officer's  qua/rters  at  his  new  station. 

Where  an  officer  is  assigned  to  duty  without  troops,  as  was  the 
appellant  in  this  case,  and  such  duty  takes  him  to  a  post  or  station 
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where  there  are  no  public  quarters,  he  is  allowed  a  certain  sum^  vary- 
ing according  to  his  rank,  as  commutation  of  quarters,  and  from  this 
allowance  he  provides  himself  with  quarters. 

It  appears  that  the  appellant  was  assigned  to  a  stati(Xi  where  there 
were  no  public  quarters  and,  accordingly,  it  became  necessary  for 
him  to  provide  himself  with  quarters  from  his  allowance  therefor. 
He  states,  in  effect,  that  he  was  unable  to  procure  quarters  that  he 
deemed  suitable  for  more  than  a  month  after  his  arrival  at  his  new 
station,  Raleigh,  N.  C,  and  that  in  the  meantime  his  household  goods 
arrived  and  were  placed  in  storage  from  which  it  was  necessary  to 
haul  them  when  quarters  were  finally  procured,  thus  involving  a 
second  charge  for  hauling. 

It  is  presumed  that,  in  accordance  with  Army  Regulations,  the 
appellant's  household  goods  were  turned  over  to  the  quartermaster 
at  his  old  station,  for  transportation,  and  it  appears  that  shipment 
thereof  was  made  at  or  about  the  time  when  the  appellant  left  his  sta- 
tion for  Raleigh.  It  is  known,  however,  that  under  the  practice 
obtaining  in  the  Army  an  officer  on  changing  station  is  not  required 
to  ship  his  allowance  of  baggage,  or  rather  direct  the  shipment 
thereof,  immediately^  but  that,  on  the  contrary,  the  Quartermaster 
Corps  will  store  his  baggage  for  him  at  his  old  station  for  a  reason- 
able time,  sometimes  a  year,  and  this  without  cost  to  the  officer. 

It  is  needless  to  say  that  had  the  appellant,  in  pursuance  of  the 
practice  mentioned,  left  his  household  goods  stored  at  his  old  staticm, 
as  it  is  presumed  he  could  have  dcme,  until  he  had  procured  suitable 
quarters  at  Raleigh^  the  expense  of  the  extra  hauling  which  is  tlie 
subject  of  his  claim  would  not  have  been  incurred. 

However,  quite  aside  from  the  question  of  the  advisability  of  the 
appellant's  delaying  shipment  of  his  baggage  until  he  had  procured 
suitable  quarters,  I  am  unable  to  see  how  the  Government  can  prop- 
erly be  charged  with  the  cost  of  the  extra  hauling  in  this  case. 

The  Government  does  not,  and  can  not,  guarantee  that  an  officer 
assigned  to  duty  without  troops  and  ordered  to  a  station  where  there 
are  no  public  quarters  will  be  able  to  procure  quarters  that  will,  to 
the  particular  officer,  seem  suitable.  It  grants  him  an  allowance  with 
which  to  hire  quarters  and  leaves  the  selection  thereof  entirely  to 
him.  If,  when  his  allowance  of  baggage  arrives  at  his  station,  the 
officer  has  procured  no  quarters  to  which  it  can  be  delivered,  and  it 
becomes  necessary  to  place  the  baggage  in  storage,  the  Gk>vernment 
has  discharged  its  full  liability  to  him  when  it  delivers  the  baggage 
at  the  place  of  storage.  The  fact  that,  for  any  reason,  the  officer  has 
been  unable  to  procure  suitable  quarters  prior  to  the  arrival  of  his 
household  goods  is,  of  course,  unfortunate,  but  is  to  be  viewed  as 
incident  to  the  service  and  can  afford  no  basis  for  a  claim  for  extra 
hauling,  such  as  the  one  in  question. 

Digitized  by  VjOOQ IC 


DECISIONS  OP  THE  COMPTBOLLBB.  705 

TBAVSL  AILOWAKCES  07  THE  XEXBEES  07  THE  NUESB  C0EP8,  HAVY. 

The  members  of  the  Nurse  Ck)rps  of  the  Navy  are  entitled  to  the  same  trans- 
portation prlylleges  as  are  received  by  the  members  of  the  Nurse  Corps  of 
the  Army,  and  the  Secretary  of  the  Navy  is  authorized  to  Issue  such  regu- 
lations governing  the  transportation  of  Navy  nurses  and  their  baggage  as 
will  compensate  for  the  additional  facilities  afforded  for  the  transportation 
of  Army  nurses. 

Comptroller  Downey  to  the  Secretary  of  the  Navy,  Xarch  28,  1914: 

I  have  your  reference  of  March  21,  1914  (9160-4482-Ph)  request- 
ing my  decision  as  to  whether  the  schedule  of  traveling  allowances 
therein  proposed  may  be  made  to  apply  to  Navy  nurses  (female)  when 
traveling  under  orders.  This  schedule  was  prepared  at  a  conference 
between  two  representatives  of  the  War  Department  and  two  repre- 
sentatives of  your  own  department,  who  in  their  joint  report  suggested 
that  the  same  "  be  submitted  to  the  Comptroller  of  the  Treasury  with 
a  request  to  reconsider  his  decision  of  July  9,  1913,  and  with  the 
further  view  of  making  this  schedule  effective  for  the  Navy,  subject 
to  the  restrictions  outlined  therein.'' 

Said  decision  of  July  9,  1913  (66  MS.  Comp.  Dec,  73),  was  ren- 
dered upon  the  question  as  to  whether  it  would  be  legal  for  the  Navy 
Department  to  prescribe  maximum  traveling  allowances  for  the  mem- 
bers of  the  Nurse  Corps  (female)  of  the  Navy  other  and  differeTit 
from  those  prescribed  by  the  Army  Regulations  for  the  Nurse  Corps 
(female)  of  the  Army,  and  it  was  therein  held  : 

"The  act  of  May  13,  1908  (35  Stat.,  146),  establishing  the  Nurse 
Corps  (female)  in  the  Navy^  provides: 

" '  The  superintendent,  chief  nurses,  and  nurses  shall,  respectively, 
receive  the  same  pay,  allowances,  emoluments,  and  privileges  as  are 
or  may  hereafter  be  provided  by  or  in  pursuance  of  law  for  the 
Nurse  Corps  (female)  of  the  Army.' 

"  Provision  is  made  for  the  Nurse  Corps  (female)  of  the  Army  in 
the  act  of  February  2, 1901  (31  Stat,  753),  as  follows: 

" '  That  the  superintendent  and  nurses  shall  receive  transportation 
and  necessary  expenses  when  traveling  under  orders  •     *     *    *  ' 

"  The  items  or  classes  of  expenses  and  the  maximum  amounts  that 
mav  be  allowed  therefor  for  Army  nurses  when  traveling  under 
orcfcrs  are  those  that  are  prescribed  by  the  Army  Regulations,  and 
as  members  of  the  Nurse  Corps  (female)  of  the  Navy  are  entitled  to 
the  same  traveling  allowances  as  the  members  of  the  Nurse  Corps 
(female)  of  the  Army,  the  said  Army  Regulations  must  be  held  to 
apply  to  the  members  of  the  Nurse  Corps  (female)  of  the  Navy  when 
traveling  under  orders." 

After  a  careful  reconsideration  of  said  decision  I  find  no  error 
therein,  and  the  same  is  now  affirmed  as  the  correct  construction  of 
the  laws  applicable  to  the  question  then  before  me,  and  you  are  ad- 
vised that  the  regulations  prescribed  for  Army  nurses  (female)  are 
applicable  to  Navy  nurses  (female)  when  traveling  under  orders. 
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But  in  the  report  submitted  it  is  shown  that,  owing  to  the  difference 
in  facilities  afforded  in  the  two  services,  the  Navy  nurses  are  not 
receiving  the  same  allowances  as  Army  nurses  if  the  Army  Regular 
tions  are  strictly  applied  to  them. 

For  instance,  it  is  stated  that  there  are  available  at  Army  posts 
Government  conveyances  for  the  transportation  of  baggage  of  Army 
nurses,  and  it  is  customary  to  use  them  for  that  purpose.  Navy 
nurses,  on  the  contrary,  are  obliged  to  use  the  commercial  transfer 
companies,  as  naval  hospitals  maintain  no  conveyances  comparable 
to  the  post  quartermaster's  wagons  at  Army  posts.  In  view  of  these 
conditions  it  is  stated  that  the  reimbursement  for  actual  cost  of  bag- 
gage transfer,  limited  to  not  more  than  two  pieces  as  provided  in 
this  item,  would  not  be  a  greater  allowance  than  that  given  to 
Army  nurses.  In  each  case  their  baggage  would  be  transferred  with- 
out cost  to  them. 

And,  further,  it  is  stated  that  because  of  the  available  Government 
vehicles  at  Army  posts  Army  nurses  are  instructed  to  use,  and  do 
use,  these  vehicles  as  a  part  of  their  journey  in  going  from  the 
station  to  the  hospital  and  returning  from  the  hospital  to  the 
station.  Being  furnished  carriage  transportation  by  the  Govern- 
ment, there  is  no  occasion  for  insertion  of  a  provision  therefor  in  the 
Army  Regulations.  But  the  Navy  nurses  do  not  have  the  use  of 
such  vehicles,  for  none  are  maintained  at  naval  hospitals.  And  that 
under  these  circumstances  the  provision  for  "  actual  cost  of  cab, 
carriage,  or  taxi  hire  "  under  exceptional  circumstances,  when  street 
car  service  is  not  available,  would  not  give  Navy  nurses  more  than 
Army  nurses  are  receiving  under  existing  regulations. 

In  view  of  the  difference  in  the  facilities  afforded  in  the  two 
services  as  above  outlined,  the  following  items  in  the  proposed 
schedule  may  be  allowed  Navy  nurses  in  addition  to  those  expressly 
provided  by  the  Army  Regulations  : 

"  2.  Actual  cost  of  baggage  transfer  as  required  by  necessities  of 
the  journey ;  receipt  for  same  to  be  furnished ;  baggage  limited  to  not 
more  than  two  pieces. 

"  8.  Street-car  fare,  or,  under  exceptional  circumstances,  when 
street-car  service  is  not  available,  actual  cost  of  cab,  carriage,  or  taxi 
hire.  When  charge  is  made  for  cost  of  conveyance  other  than  street 
car,  full  explanation  of  necessity  therefor  must  be  made,  and  ap- 
proval of  the  Secretary  of  the  Navy  obtained  therefor." 

By  virtue  of  the  facilities  afforded  at  Army  hospitals,  the  Army 
nurses  receive  personal  transportation  and  transfer  of  baggage  with- 
out cost  to  them,  and  it  is  therefore  not  necessary  to  include  these 
items  in  the  Army  schedule  for  their  benefit.  But  the  Government 
has  furnished  no  such  facilities  at  naval  hospitals  for  the  benefit  of 
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Navy  nurses,  and  it  would  therefore  seem  that  the  allowance  of  the 
two  items  above  mentioned  would  not  more  than  place  them  on 
the  same  footing,  as  far  as  personal  transportation  and  transfer  of 
baggage  is  concerned,  as  Army  nurses,  and  grant  them  the  same 
allowances  in  this  respect  as  are  provided  for  the  Nurse  Corps  (fe- 
male) of  the  Army  within  the  meaning  of  the  statutes  above  quoted. 


CHECXAOE  AGAINST  TEAVEL  FAY  OP  ENLISTED  MEN  ON  ACC0T7NT  07 

INDEBTEDNESS. 

Checkage  against  the  travel  pay  of  a  discharged  enlisted  man  on  account  of 
Indebtedness  is  unauthorized. 

Decision  by  ComptroUer  Downey,  Xarch  31,  1914: 

The  Auditor  for  the  War  Department  submitted  for  approval,  dis- 
approval, or  modification,  his  decision  of  March  25, 1914^  as  follows: 

"  In  the  consideration  of  the  claim  of  Jesse  J.  Saylor,  late  private, 
Company  A,  Eighteenth  United  States  Infantnr,  for  travel  pay 
alleged  to  have  b^n  short  paid  on  his  discharge  oi  December  19, 1913, 
the  question  arises  as  to  what  effect  the  act  of  August  24,  1912  (37 
Stat^  676),  has  on  the  practice  of  paying  the  soldier  his  travel  pay  in 
full,  regardless  of  any  indebtedness  due  to  the  Government  or  to 
Government  instrumentalities,  such  as  post  exchanges,  company 
funds,  etc. 

"  The  practice  referred  to  is  set  forth  in  paragraph  1003  of  the 
Manual  of  the  Pay  Department  for  1910,  as  follows : 

" '  1003.  Indebtedness  on  account  of  court-martial  fines  is  not  an 
offset  against  a  man's  travel  pay. — (Comp.,  Aug.  26,  1901,  Cir.  6, 
A.  G.  O.,  1902.) 

" '  A  soldier  should  not  be  left  at  the  place  of  his  discharge  without 
the  means  of  procuring  his  transportation  to  place  of  enlistment,  and 
should  be  paid  for  travel  allowances  without  regard  to  his  indebted- 
ness to  the  United  States  for  clothing  overdrawn. — (8  Comp.,  624, 
Mar.  13,  1902 ;  case  Marine  Corps.) 

"  *  Overpayments  of  paj^  (including  allotments)  may  be  deducted 
from  travel  pay  if  there  is  not  sufficient  pay  or  clothing  money  due 
to  satisfy  such  overpayment— (Cir.  269,  P.  M.  G.  O.,  May  16, 1903.)' 

'^  Also  in  a  note  to  paragraph  944  of  the  same  manual,  which  reads 
as  follows: 

" '  Note. — ^Amounts  due  post  exchange  can  not  be  deducted  from 
travel  pay  in  the  settlement  of  final  statements.' 

"  The  practice  as  thus  set  forth  in  the  Paymaster's  Manual  appears 
to  be  founded  upon  decisions  of  the  Comptroller  of  the  Treasury. 
See  also  18  Comp.,  621,  and  decisions  there  cited.  There  is  no  statute 
known  to  this  office  which  prohibits  the  deduction  of  a  soldier's  in- 
debtedness to  the  United  States  from  his  travel  pay.  The  act  of 
August  24,  1912  (37  Stat.,  576),  mpra,  provides: 

"'That  hereafter  when  an  enlisted  man  is  discharged  from  the 
service,  except  by  way  of  punishment  for  an  offense,  he  shall  be  en- 
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titled  to  transportation  in  kind  and  subsistence  from  the  place  of  his 
discharge  to  the  place  of  his  enlistment,  or  to  such  other  place  within 
the  continental  Imiits  of  the  United  States  as  he  may  select,  to  which 
the  distance  is  no  greater  than  from  the  place  of  discharge  to  place 
of  enlistment;  but  if  the  distance  be  greater  he  may  be  furnished 
with  transportation  in  kind  and  subsistence  for  a  distance  equal  to 
that  from  place  of  discharge  to  place  of  enlistment,  or,  in  lieu  of 
such  transportation  and  subsistence,  he  shall,  if  he  so  elects,  receive 
2  cents  a  mile,  except  for  sea  travel,  from  the  place  of  his  discharge 
to  the  place  of  his  enlistment.' 

"This  statute  gives  to  the  soldier  the  right  to  elect  whether  he 
shall  receive  transportation  in  kind  and  subsistence  from  the  place 
of  his  discharge  to  the  place  of  his  enlistment,  or  whether  he  shall 
receive  2  cents  a  mile,  except  for  sea  travel,  for  such  distance.  In 
the  event  that  a  soldier  shall  elect  to  receive  transportation  in  kind 
and  subsistence,  it  would  appear  that  the  same  must  necessarily  be 
furnished  by  the  Government,  regardless  of  whether  such  soldier  is  or 
is  not  indebted  to  the  United  States-  If,  however,  the  soldier  does 
not  desire  to  return  to  his  place  of  enlistment,  there  does  not  appear 
to  be  any  good  and  sufficient  reason  why  he  should  not  reimburse  the 
Government  for  any  indebtedness  which  he  may  owe^  whether  it  be 
on  account  of  overpayments,  clothing  overdrawn,  or  indebtedness  to 
the  post  exchange.  The  decisions  referred  to  were  all  based  on  laws 
providing  for  the  payment  of  a  specific  mileage  or  for  transportation 
and  subsistence  in  kind  or  mileage  at  the  option  of  the  Government; 
and  for  that  reason  would  not  necessarily  govern  the  construction  of 
the  existing  law  relating  to  travel  pay. 

"  The  reasons  for  not  withholding  a  soldier's  indebtedness  to  the 
United  States  from  travel  pay  due  him  on  discharge  is  set  forth  in 
8  Comp.,  624,  but  the  reason  of  public  policy  does  not  apply  when 
the  soldier  may,  if  he  actually  desires  to  return  to  the  place  of  his 
enlistment,  receive  in  kind  the  necessary  transportation  and  sub- 
sistence. 

"  In  view  of  the  foregoing,  I  am  of  opinion  and  so  decide  that 
when  an  enlisted  man  is  discharged  from  the  service,  and  he  shall 
elect  to  receive  2  cents  a  mile  in  lieu  of  transportation  in  kind  and 
subsistence  for  travel  from  the  place  of  his  discharge  to  the  place 
of  his  enlistment,  such  travel  pay  is  subject  to  deduction  to  make 
good  any  indebtedness  of  such  solaier  to  the  United  States,  or  to  such 
instrumentalities  of  the  Government  as  shall  have  been  legally  estab- 
lished, such  as  post  exchanges  and  company  funds.  (See  case  of 
Wooff  V.  U.  5.,  decided  by  the  Court  of  Claims  Jan.  13, 1913.)" 

This  office  has  repeatedly  held  that  an  enlisted  man's  indebtedness 
to  the  United  States  was  not  a  proper  charge  against  the  travel  pay 
due  him  on  his  discharge  from  the  service.  These  decisions  were 
based  principally  upon  the  ground  of  public  policy.  They  were  ren- 
dered when  the  various  laws  relative  to  travel  pay  were  different 
from  the  present  law,  and  the  question  arises  whether  the  change  in 
the  law  necessitates  a  change  in  the  rule. 
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For  many  years  it  was  optional  with  the  Government  to  furnish 
the  soldier  with  transportation  from  the  place  of  discharge  to  the 
place  of  his  enlistment,  or  to  commute  it.  (See  sec.  1290  of  the  Re- 
vised Statutes.)  This  was  the  law  until  the  act  of  May  26, 1900  (31 
Stat,  210),  which  provided  for  a  straight  commutation  of  4  cents 
per  mile.  This  was  in  force  until  the  act  of  August  24,  1912  (37 
Stat,  576) ,  aupra^  which  makes  it  optional  with  the  soldier  to  receive 
transportation  in  kind  and  subsistence  from  the  place  of  his  discharge 
to  the  place  of  enlistment,  or  transportation  in  kind  to  any  other 
point  of  no  greater  distance,  or  2  cents  per  mile  instead  of  transporta- 
tion and  subsistence  in  kind. 

An  option  once  vested  in  the  Government  is  now  vested  in  the  dis- 
charged soldier.  The  Government  says  to  him,  first,  that  he  may 
have  transportation  in  kind  and  subsistence  to  the  place  of  his  en- 
listment, or,  second,  that  in  lieu  thereof  he  may  have  transportation 
to  any  other  point  of  no  greater  distance,  or,  third,  that  in  lieu  of 
either  he  may  have  2  cents  a  mile  for  the  first-named  distance. 

Out  of  transportation  in  kind  no  deduction  for  indebtedness  is  pos- 
sible, and  therefore  not  contemplated.  Of  what  comparative  value, 
then,  could  the  money  specifically  guaranteed  him  in  lieu  thereof  be 
if  it  might  in  turn  be  confiscated  for  indebtedness,  either  to  the  Gov- 
ernment proper  or  to  a  post  exchange?  It  may  well  be  said  that  if 
he  thus  comes  into  possession  of  the  means,  he  ought  to  pay  his 
debts,  but,  in  my  judgment,  there  is  no  authority  to  enforce  such  an 
application  of  it  by  deduction,  but  the  intent  of  the  law  is  directly 
to  the  contrary.  We  are  not  considering  pay  during  enlistment,  but 
something  given  the  discharged  man  by  law  at  the  termination  of  his 
period  of  service.  The  law  says  he  may  have  the  money,  measured 
by  the  number  of  miles  he  is  entitled  to  be  transported,  at  a  stipulated 
rate  per  mile,  if  he  so  elects,  and  there  are  no  conditions  except  that 
he  be  not  discharged  by  way  of  punishment  for  an  offense. 

Indebtedness  to  a  post  exchange  might  merit  some  separate  con- 
sideration if  the  general  conclusion  were  not  as  it  is. 


COlOCTrTATION  OF  aiTAETEES. 

Officers  of  the  Navy  on  duty  at  the  Naval  Academy  held,  under  circumstances 
stated,  not  entitled  to  commutation  of  quarters.    See  decision. 

Beolflon  by  ComptroUer  Downey,  Karoh  81,  1914: 

M.  M.  Bamsay,  pay  inspector.  United  States  Navy,  applied  March 
3,  1914,  for  revision  of  the  action  of  the  Auditor  for  the  Navy  De- 
partment in  settlements  Nos.  5536-D,  dated  January  13,  1914,  and 
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5652-D,  dated  February  18,  1914,  disallowing  the  following  items  in 
his  accounts  as  pay  officer  of  the  United  States  Naval  Academy : 

Certificate  No.  55S6-D. 
[Fourth  qaarter,  1913.] 

No.  240,  G.  B.  Mayo,  Lt  (J.  Q.)  Commutation  of  quarters  for  June  1, 
1918,  1  da.  @  |36  per  mo.  is  disallowed  Jan.  13,  1914,  per  Gomp.  Dec. 
dated  July  7  and  26,  1911,  Bu.  Memo.  125.  No  evidence  is  furnished 
that  quarters  relinquished  on  May  31,  1913,  were  required  for  assign- 
ment to  other  officers $1.20 

No.  248,  A.  A.  CJorwin,  Lt.  (J.  G.)  Commutation  of  quarters  for  June  1, 
1913,  1  da.  @  $36  per  mo.  disallowed  Jan.  13,  1914,  same  as  No.  240, 
above 1. 20 

No.  250,  A.  T.  Beauregard,  Lt  ( J.  G.)  Commutation  of  quarters  for  June 
1,  1913,  1  da.  @  $36  per  mo.  is  disallowed  Jan.  13,  1914,  same  as  No. 
240,  above -      1. 20 

No.  255,  D.  W.  Bagley,  Lt.  Commutation  of  quarters  for  June  1,  1913, 
1  da.  @  $48  per  mo.  disallowed  same  as  No.  240 1. 60 

No.  260,  E.  A.  Wolleson,  Lt.  ( J.  G.)    Commutation  of  quarters  June  1-5, 

1913,  5  da.  @  $36  per  mo.  disallowed  Jan.  13,  1914,  same  as  No.  240, 
above 6-  00 

Certificate  No,  5652-D. 
[First  quarter,  1014.1 

No.  334,  A.  T.  Beauregard,  Lt.  (J.  G.)  Sundry  credit  for  commutation 
of  quarters  Aug.  1-26,  26  days,  @  $36  per  mo.  disallowed  Feb.  18, 1914, 
same  as  No.  240,  4/13 ;  also  as  per  Naval  Instructions,  1913,  par.  4888.  $31. 20 

Xa,  836,  A.  A.  Corwin,  Lt.  (J.  G.)  Sundry  credit  for  commutation  of 
quarters  Aug.  1-26,  1913,  26  days,  @  $36  per  mo.  disallowed  Feb.  18, 

1914,  same  as  No.  240,  4/13 ;  also  as  per  Naval  Instructions,  1913,  par. 

4888 31. 20 

No.  360,  C.  B.  Mayo,  Lt  Sundry  credit  for  commutation  of  quarters  for 
Aug.  1-26,  26  da.  @  $48  per  mo.  disallowed  Feb.  18,  1914,  same  as 

No.  240,  4/13;  also  as  per  Naval  Instructions,  1913,  par.  4888 41.60 

No.  378,  D.  W.  Bagley,  Lt.  Sundry  credit  for  commutation  quarters 
from  Aug.  1-26,  1913,  26  da.  @  $48,  disallowed  Feb.  18,  1914,  same  as 
No.  240,  4/13 ;  also  as  per  Naval  Instructions,  1913,  par.  4888 41. 60 

The  appellant  states : 

"2.  The  officers,  above  mentioned,  on  May  31,  1913,  vacated  the 
public  quarters  assigned  them,  in  obedience  to  written  orders  of  the 
superintendent,  the  original  of  which  orders  were  forwarded  to 
the  Auditor  for  Navy  Department  with  my  returns  for  the  period 
involved. 

"  3.  The  superintendent  on  January  19,  1914,  in  reply  to  a  letter 
from  me,  stated  '  that  the  officers  occupying  the  quarters  in  question 
were  ordered  to  vacate  said  quarters  in  order  that  same  might  be  re- 

5 aired  during  the  repair  period  at  the  Naval  Academy,  which  is  frcxn 
une  1  to  October  1  of  each  year.'    (Copy  of  said  letter,  original  of 
which  was  forwarded  to  the  auditor^  is  transmitted  herewith.) 
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"  4.  The  officers  mentioned,  and  several  others  not  mentioned,  who 
occupied  quarters  in  the  same  building,  were  ordered  out,  as  stated 
by  the  superintendent,  in  order  that  said  quarters  might  be  repaired, 
which  could  not  be  done  while  they  were  occupied ;  these  officers  had 
no  choice  in  the  matter,  but  were  obliged  to  vacate,  as  ordered ;  and 
the  duties  they  were  performing,  or  were  about  to  perform,  had  no 
bearing  on  the  case. 

"  5.  The  auditor  has  disallowed  commutation  in  these  cases  for  the 
reason  that  '  No  evidence  is  furnished  that  quarters  relinquished  on 
May  31, 1913,  were  required  for  assignment  to  other  officers.'  As  the 
quarters  could  not  be  repaired  while  occupied,  they  could  not  be  as- 
signed to  other  officers  until  the  repairs  had  been  completed,  and  it 
appears,  therefore,  that  to  deprive  the  officers  in  question  of  commu- 
tation for  the  reason  stated,  would  work  a  hardship  to  those  officers. 

"  6.  The  quarters  vacated  on  May  31, 1913,  were,  by  superintendent, 
assi^ed  to  various  officers  immediately  upon  the  completion  of  the 
repair  period,  namely,  upon  October  1,  1913." 

The  appellant  fails  to  state  whether  the  same  officers  who  occupied 
quarters  in  the  officers'  mess  building  prior  to  the  "  repair  period  " 
were  reassigned  quarters  in  said  building  after  the  expiration  of  that 
period. 

It  appears  that  during  the  month  of  May,  1913,  and  prior  thereto 
the  officers  above  mentioned  were  on  duty  at  the  United  States  Naval 
Academy  and  were  assigned  to  and  occupied  public  quarters  in  the 
officers'  mess  building. 

On  May  H^  1913^  the  superintendent  issued  to  Lieuts.  Mayo,  Cor- 
win,  Beauregard,  and  Bagley  orders  as  follows : 

^^Report  on  June  2y  1913^  to  the  commanding  officer  of  the  Illinois 
for  special  temporary  duty  on  board  that  vessel  during  the  ensuing 
midshipmen's  summer  practice  cruise. 

"  2.  tjpon  the  completion  of  this  duty  return  to  the  Naval  Academy, 
Annapolis,  Md.,  and  resume  your  present  duties. 

"  3.  This  is  in  addition  to  your  present  duties." 

Similar  orders  were  issued  on  the  same  date  to  Lieut.  Wolleson 
directing  him  to  report  June  5, 1913^  on  the  U.  S.  S.  Georgia. 

On  May  28^  1913,  the  superintendent  directed  each  of  said  officers 
as  follows: 

"  On  Mwu  31^  1913^  you  will  relinquish  possession  of  the  quarters  at 
the  officers^  mess,  previously  assigned  you,  after  which  date  there 
wiU  be  no  quarters  at  this  station  available  for  your  use." 

The  said  officers  were  paid  commutation  of  quarters  thereafter, 
while  at  the  academy  (four  officers  for  one  day  and  one  officer  for 
five  days) ,  and  while  on  the  summer  cruise,  and  so  much  of  the  pay- 
ments therefor  as  were  made  by  appellant  were  disallowed  by  the 
auditor  as  stated  above. 

It  is  to  be' noted  that  these  officers  who  had  been  ordered  to  tem- 
porary sea  duty  were  ordered  to  vacate  the  quarters  they  had  been 
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occupying  jiiet  a  day  or  two  before  they  were  to  report  on  board 
the  vessels  to  which  they  had  been  assigned,  when  su<di  quarters  were 
not  required  for  assignment  to  other  officers.  Why  were  these  officers 
not  permitted  to  retain  their  quarters  during  their  temporary  ab- 
sence? 

The  reason  given  by  the  superintendent  for  the  issuance  of  the 
orders  to  vacate  said  quarters  is,  ^^  That  same  might  be  repaired  dur- 
ing the  repair  period  at  the  Naval  Academy,  which  is  from  June  1 
to  October  1,  each  year." 

In  reply  to  request  for  information  as  to  the  nature  and  extent  of 
the  repairs  in  question,  the  Superintendent  of  the  Naval  Academy  in 
his  letter  of  March  23, 1914,  states: 

"  I  have  to  inform  you  that  the  records  of  the  Naval  Academy  show 
the  following  repairs  made  to  officers'  mess  building  between  the  dates 
of  June  1  and  September  30, 1913 : 

June. 
2  and  3 Repairs  to  sink,  2  hours  each  day $1.52 

14 Repairs  to  waste  pipe,  2  hours .68 

17 Repairs  to  toilet,  2  hours .  44 

26 Repairs  to  pipes,  2  hours .44 

25 Repairs^  carpentry  work,  4  hours: — „— „—    1.52 

July. 

8  and  9 Repairs  to  coils»  4  hours  each  day 8.24 

24 Repairs  to  boiler  and  tank,  3  hours  each  day „,—    1.03 

August 

15, 18, 19 Repairs  to  stove  flues,  3  days 11. 24 

22-30 Repairs  to  toilets,  6|  days 17. 00 

28  and  29 Repairs  to  steam  pipes,  1  hour  each  day .  88 

26, 27, 28, 29 Laying  and  cleaning  carpets,  4  days 17. 28 

September. 

2,  S,  4 Repairs  to  steam  pipes,  1  hour  each  day 1. 32 

2,  S^i,  5, 6, 8 Repairs  to  plumbing  fixtures 10. 88 

9 ; Repairs  to  telephones,  2  hours .88 

24  and  26 Painting,  11  days 9. 53 

2, 4,  and  25 Gleaning  and  laying  carpets 13. 36 


Total  cost 91. 24  " 

Section  9  of  the  act  of  June  17, 1878  (20  Stat,  151),  -wtas  amended 
by  the  act  of  March  2, 1907  (34  Stat,  1168),  to  read  as  follows: 

"  That  at  all  posts  and  stations  where  there  are  public  quarters  be- 
longinfif  to  the  United  States  officers  may  be  furnished  with  quarters 
in  kind  in  such  public  quarters,  and  not  elsewhere,  by  the  Quarter- 
master's Dej>artment,  assigning  to  the  officers  of  each  grade,  respec- 
tively, such  number  of  rooms  as  is  stated  in  the  following  table, 
*  *  *  Provided  further^  That  at  places  where  there  are  no  public 
quarters  commutation  therefor  may  he  paid  by  the  Pay  Department 
to  the  officer  entitled  to  the  same  at  a  rate  not  exceeding  $12  per 
month  per  room.*^ 

The  act  of  February  27,  1893  (27  Stat,  480),  provides: 

"  That  hereafter  officers  (Army)  temporarily  absent  on  duty  in  the 
field  shall  not  lose  their  right  to  quarters  or  commutation  thereof  at 
their  permanent  station  while  so  temporarily  absent'' 
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The  above  provisions  were  made  applicable  to  commissioned  offi- 
cers of  the  Navy  by  the  acts  of  March  3,  1899  (30  Stat.,  1007),  and 
May  13,  1908  (35  Stat,  127),  and  it  has  been  held  that  officers  of  the 
Navy  on  duty  at  the  Naval  Academy,  where  they  are  properly  in 
receipt  of  commutation  of  quarters,  are  entitled  to  that  allowance 
while  absent  therefrom  on  special  temporary  duty  with  midshipmen 
during  their  summer  practice  cruise.  (See  42  MS.  C!omp.  Dec.,  40, 
July  8, 1907 ;  id,,  365,  366,  Aug.  3, 1907!) 

In  the  latter  decision,  referring  to  the  act  of  February  27,  1893, 
supra,  it  was  stated : 

"  This  statute  authorizes  the  payment  of  commutation  of  quarters 
to  naval  officers  who  are  entitled  to  that  allowance  during  tne  time 
they  are  temporarily  absent  on  duty  from  their  permanent  stations, 
provided  they  were  receiving  such  commutation  at  the  permanent  sta- 
tions, or  if  they  were  occupying  public  quarters,  it  gives  them  the 
right  to  retain  their  quarters  during  their  absence."  (See  also  10 
Comp.  Dec.,  40;  12  id,,  793;  14  id.,  154;  58  MS.  Comp.  Dec,  56,  July 
7, 1911 ;  id.,  343,  July  26, 1911  ]id,,  846,  Aug.  28, 1911.) 

It  will  be  observed  that  the  law  quoted,  supra,  directs  that  at  all 
stations  where  there  are  public  quarters  belonging  to  the  United 
States  officers  shall  be  fumisKed  with  quarters  in  kind  in  such  public 
quarters  and  not  elsewhere,  and  authorizes  the  payment  of  commuta- 
tion only  where  there  are  no  public  quarters. 

The  law  prescribes  under  what  circumstances  quarters  in  kind  shall 
be  furnished  and  under  what  circumstances  commutation  therefor 
shall  be  paid,  and  it  is  not  left  to  the  discretion  of  the  commanding 
officer  of  a  station. 

The  repairs  made  to  the  quarters  in  question  were  only  such  minor 
repairs  as  are  usually  and  ordinarily  made  from  time  to  time  to  pri- 
vate dwellings  and  apartments,  not  only  without  rendering  it  neces- 
sary for  the  occupants  to  vacate,  but  even  without  subjecting  them 
to  serious  inconvenience.  It  is  absurd  to  say  that  the  repairs  above 
enumerated  necessitated  the  vacation  by  these  officers  of  the  quarters 
in  question.  As  to  the  situation  June  1  to  5,  it  is  noticeable  Uiat  the 
only  work  done  during  that  period  and  up  to  the  14th  was  two  hours 
each  on  the  2d  and  3d,  repairing  sink. 

It  is  concluded  from  the  facts  stated  that  the  officers'  mess  building 
was  just  as  much  available  for  quarters  on  and  after  June  1,  1913, 
as  it  was  before  that  date.  This  being  true,  there  were  public  quar- 
ters at  the  Naval  Academy  available  for  these  officers  on  and  after 
June  1,  1913,  while  they  were  at  the  Naval  Academy  and  while  they 
were  temporarily  absent  therefrom.  The  payment  to  them  of  com- 
mutation of  quarters  during  this  period  was  therefore  contrary  to 
law. 
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DELAY  nr  THE  PILUNa  OF  XTKBEASONABLE  0EDEB8. 

Under  a  contract  requiring  that  one- third  of  certain  estimated  quantities  of 
wire  be  delivered  within  a  specified  time  and  the  remainder  "as  may  be 
required  "  within  30  days  from  receipt  of  order,  orders  for  the  remainder 
to  be  enforced  as  to  time  of  delivery,  must  be  reasonable,  and  the  reason- 
ableness of  any  order  will  be  measured  by  the  positive  agreemait  as  to 
time  for  delivery  of  one-tMrd  of  the  quantities. 

Decision  by  Comptroller  Downeyi  April  l,  1914: 

The  Hazard  Manufacturing  Co.  requested,  February  24,  1914,  a 
revision  of  the  action  of  the  Auditor  for  the  Navy  Department  in 
disallowing,  March  20,  1913,  its  claim  for  certain  sums  deducted  and 
withheld  by  the  Navy  Department  as  liquidated  damages  for  delays 
in  the  delivery  of  certain  materials  furnished  by  said  company  under 
contracts  Nos.  16628  and  16666,  dated,  respectively,  February  29, 
1912,  and  March  4,  1912. 

The  auditor  disallowed  the  claim  presented  on  the  ground  that 
the  deductions  were  made  strictly  in  accordance  with  the  contract 
terms. 

The  claim  presented  grows  out  of  the  two  separate  contracts  above 
noted  and  will  be  so  considered. 

CONTRACT  NO.  16628,  DATED  FEBRUARY  29,  1912. 

By  the  terms  of  this  contract  claimant  undertook  and  agreed  to 
furnish  and  deliver  at  the  navy  yard,  Brooklyn,  N.  Y.,  "  about  one- 
third  of  each  item  within  60  working  days  after  date  of  contract  and 
the  remainder  during  the  calendar  year  ending  December  31,  1912, 
as  may  be  required,  within  30  days  after  date  of  receipt  of  order," 
the  following  items  of  wire,  at  stated  prices  per  M  feet : 

1.  50,000  feet  4,000  C.  M.,  at  $24.04 $1,202.00 

2.  25, 000  feet  9, 000  C.  M.,  at  $45. 49 1,137.25 

3.  15, 000  feet  11, 000  C.  M.,  at  $45. 92 688. 80 

4.  10,000  feet  14,000  C.  M.,  at  $47.  70 477.00 

5.  10.000  feet  18.000  C.  M.,  at  $54.51 545.00 

6.  25, 000  feet  23. 000  C.  M.,  at  $67. 61 1, 690. 25 

7.  25,000  feet  30.000  C.  M.,  at  $68.46 1,711.50 

160, 000  feet  totaL 
and  300,000  feet  of  bell  wire,  at  $7.02  per  M  feet,  $2,106,  one-fourth 
in  45  days,  one-fourth  in  60  days,  one- fourth  in  90  days,  and  the  re- 
mainder in  120  days  from  date  of  contract 

As  to  the  quantities  mentioned,  items  1  to  7,  supra^  however,  it  was 
stipulated  that — 

"The  quantities  stated  above  for  each  item  are  estimated  only, 
and  are  merely  for  the  information  of  bidders  in  preparing  bids.  It 
shall  be  distinctly  understood  and  agreed  that  it  is  the  intention  of 
the  contract  that  the  contractor  shall  furnish  and  deliver  any  quan- 
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tities  of  the  above-mentioned  single  conductor  which  may  be  needed 
for  the  naval  service  at  the  place  named  during  the  remainder  of  the 
calendar  year  ending  December  31,  1912,  irrespective  of  the  esti- 
mated quantity  for  each  item  named  above." 

and  as  to  delivery,  it  was  agreed  that  time  was  an  essential  element 
of  the  contract,  and  that — 

"For  each  day's  delay,  Sundays  and  holidays  excepted  (and  ex- 
cepting also  such  delays  as  the  contracting  officer  should  find  to  have 
b€«n  due  to  certain  enumerated  causes)  until  satisfactory  delivery  or 
performance  shall  have  been  made," 

liquidated  damages  at  the  agreed  rate  of  one-tenth  of  1  per  cent  of 
the  contract  value  of  the  undelivered  articles  should  be  deducted, 
such  deductions,  however,  in  no  event  to  exceed  10  per  cent  of  such 
value. 

The  "  60  working  days  "  allowed  for  the  delivery  of  "  about  one- 
third  "  of  the  estimated  quantities  (for  the  delivery  of  which  no  spe- 
cial order  was  required  or  given)  expired  on  May  9, 1912.  Deliveries 
thereof  were  made  on  June  5  and  8,  1912,  the  Government  being  re- 
sponsible for  most  of  the  apparent  delay. 

Orders  for  quantities  additional  to  the  one-third  mentioned  were 
given  the  contractor  as  follows : 

March  16,  1912,  for  70,000  feet  of  different  items;  April  22,  1912, 
for  48,000  feet  of  item  1 ;  June  13,  1912,  for  4,000  feet  of  item  2,  and 
August  30, 1912,  for  25,000  feet  of  items  2  and  3,  which,  with  the  one- 
third  (53,332  feet)  delivered  without  order,  made  a  total  of  251,332 
feet  required  where  but  160,000  had  been  estimated;  and  where  by 
the  contract  terms,  one-third  of  the  estimated  quantities  (53,332  feet) 
was  to  be  delivered  within  60  working  days^  i.  e.,  by  May  9,  1912, 
yet  before  the  expiration  of  that  time,  the  contractor  had  been  ordered 
to  deliver  in  addition  to  said  one-third  more  than  the  full  estimated 
quantity,  i.  e.,  169fi00  feet  had  been  ordered  hy  April  30^  1912^  and 
though  the  contract  provided  for  the  delivery  of  such  orders  "  with- 
in 30  days  from  receipt  of  order,"  the  contractor  was  charged  with 
damages  as  though  the  orders  given  it  prior  to  May  9, 1912,  were  re- 
ceived by  it  on  May  9,  1912,  i.  e.,  it  was  allowed  30  days  not  "  from 
date  of  receipt  of  orders,"  as  provided  by  the  contract,  but  from  May 
9,  1912,  for  the  delivery  of  said  orders.  On  orders  given  after  May 
9,  1912,  the  contractor  was  charged  with  damages  for  all  delays  be- 
yond 30  days  from  receipt  of  order  that  were  not  excusable  and  ex- 
cused. 

Calculated  and  deducted  on  the  basis  indicated,  the  damages  de- 
ducted under  this  contract  amounted  to  a  total  of  $561.37.  Except 
in  two  cases,  where  more  than  10  per  cent  of  the  contract  value  of 
certain  items  was  deducted,  the  deductions  appear  to  have  been  cor- 
rectly calculated,  and  if  the  contract  is  to  be  construed  as  author- 
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izing  orders  at  amy  time^  for  cmy  qiumtity  of  wire^  the  deductions, 
except  for  $13.20  excess  over  10  per  cent  as  noted^  would  appear  to 
have  been  authorized  by  the  contract  terms. 

But  did  this  contract  contemplate  or  require  that  the  contractor 
fill  all  orders,  no  matter  how  large  nor  when  pven  it,  within  30  days 
from  date  of  receipt  of  such  orders? 

The  Navy  Department  impliedly  admits  that  such  was  not  the 
meaning  of  the  contract,  for  it  has  allowed  more  than  SO  days  for 
the  completion  of  all  orders  given  the  contractor  before  the  expira- 
tion of  the  60  working  days  allowed  by  the  contract  terms  for  the 
delivery  of  one-third  of  the  contract  materials,  and  if  the  contractor 
was  entitled  to  more  than  30  days  for  the  completion  of  tJiose  orders, 
why  was  it  not  entitled  to  more  than  30  days  for  the  completion  of 
other  similar  orders  for  quantities  as  large  or  larger?  The  contract 
provided  for  the  delivery  of  all  orders  within  30  days;  why  any 
exception  in  favor  of  orders  given  prior  to  May  9, 1912? 

We  do  not  have  to  seek  far  for  the  answer.  The  answer  evidently 
is  that  the  Navy  Department  recognized  the  fact  that  it  had  no  legal 
right  to  give  any  orders  at  all  until  after  the  60  working  days  allowed 
for  the  delivery  of  one-third  of  the  contract  quantities.  The  con- 
tractor had  agreed  to  deliver  one-third  of  the  contract  quantities, 
and  no  morey  within  said  60  working  days,  i.  e.,  by  May  9,  1912,  and 
in  placing  orders  before  that  time  the  Government  placed  orders 
that  were  unauthorized.  It  could  not  require  delivery  of  quantities 
so  ordered  "  within  30  days  "  because  the  contractor  had  not  agreed 
to  deliver  more  than  one-third  of  the  contract  articles  within  60 
working  days,  nor  any  other  quantity  within  30  days  thereafter. 

The  orders  so  placed  being  in  excess  of  deliveries  which  might  be 
required  if  the  contract  terms  were  to  be  applied  to  such  orders,  and 
the  presumption  being  that  the  officers  placing  the  orders  within  that 
period  knew  the  terms  of  the  contract,  it  must  be  assumed  that  they 
were  placed,  not  for  delivery  within  30  days  thereafter,  but  that  they 
were  to  be  regarded  as  placed  at  the  end  of  the  first  60-day  period 
for  delivery  within  30  days  thereafter.  The  method  of  assessing 
damages  sustains  this  view.  If  this,  the  seemingly  only  reasonable 
theory,  is  correct,  the  contractor  was  then  being  required  to  deliver 
169,000  feet  of  wire  within  30  days  after  the  expiration  of  the  60-day 
period  on  May  9. 

In  advertising  for  bids,  the  time  for  delivery  of  one-third  of  the 
contract  articles  (about  53,000  feet  of  wire)  was  fixed  at  "45  days," 
but  bidders  were  notified  in  that  connection  that  "  if  unable  to  make 
delivery  within  time  specified  (they  should)  state  actual  number  of 
days  required."  This  contractor,  in  submitting  its  bid,  fixed  "60 
working  days  "  as  the  actual  number  of  days  it  would  require  for  the 
manufacture  and  delivery  of  such  quantity.    That  would  be  and 
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was,  it  seems  to  me,  full,  ample,  and  sufficient  notice  that  for  the  fill- 
ing of  any  grdeVy  whenever  given,  approximating  one-third  of  the 
estimated  contract  quantity,  or  about  53,000  feet  of  wire,  it  would 
require  60  working  days  for  the  manufacture  and  delivery  thereof. 
If  it  would  and  did  require  60  working  days  for  the  delivery  of  the 
first  one-third  of  each  item,  how  could  it  be  supposed  that  one-half 
of  that  time  would  be  sufficient  for  the  delivery  of  three  times  that 
quantity?  All  the  items  of  wire  enumerated  were  to  be  specially 
manufactured  in  accordance  with  special  specifications  and  were  not 
of  a  kind  that  this  or  any  other  dealer  carries  in  stock ;  the  contractor 
had  no  assurance  whatever  that  it  would  be  asked  or  permitted  to 
deliver  any  certain  quantity  of  any  item  of  the  wire  over  and  above 
the  one-third  (53,000  feet). 

If  the  placing  of  the  orders  in  advance  of  the  date  from  which  the 
30  days  was  computed  was  intended  as  advance  notice  for  the  benefit 
of  the  contractor,  it  could  be  of  no  practical  value,  for  the  presump- 
tion is  that  no  more  than  the  first  one-third  could  be  manufactured 
within  the  60-day  period. 

And  here  it  may  well  be  said  that  the  "  rule  of  reason  "  must  be 
applied  in  the  interpretation  of  the  contract.  The  aggregate  quan- 
tities specified  were  "  estimated  only  "  for  the  information  of  bid- 
ders, and  it  was  stipulated  that  the  contractor  must  furnish  what- 
ever might  be  needed  during  the  year,  but  this  did  not  require  the 
contractor  to  furnish  an  absolutely  unlimited  quantity.  The  esti- 
mate as  to  quantity  could  be  of  no  value  as  information  to  bidders 
unless  it  was  at  least  reasonably  approximate.  And  so,  though  the 
contract  in  terms  would  have  permitted  the  ordering  of  an  unlim- 
ited quantity  for  delivery  in  30  days,  that  provision  must  be  regarded 
as  requiring  the  delivery  within  30  days  of  such  reasonable  quantity 
as  might  be  ordered. 

If  60  working  days  were  reasonably  required  for  the  manufacture 
and  delivery  of  one-third  of  the  estimated  quantities  (about  53,000 
feet  of  wire) — and  the  only  definite  quantity  and  time  fixed  by  the 
contract  had  to  do  with  this  one-third — ^then,  I  am  of  the  opinion 
that  the  manufacture  and  delivery  of  three  times  that  quantity  could 
not  reasonably  be  required  in  30  days. 

The  contract  properly  and  not  literally  interpreted  did  not  mean 
that  any  and  all  orders,  no  matter  when  given  or  for  what  quantities, 
should  be  delivered  within  30  days  from  receipt  thereof,  but  only 
that  reasonable  orders,  reasonably  given,  in  the  light  of  all  the  cir- 
cumstances, would  be  so  delivered  (19  Comp.  Dec,  525,  719;  62  MS. 
Comp.  Dec,  390,  July  28, 1912;  20  Comp.  Dec,  509). 

Considering  the  nimiber,  rapidity,  and  extent  of  the  orders  given 
this  contractor,  and  measuring  the  reasonableness  thereof  by  the 
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time  allowed  as  admittedly  reasonable  for  the  delivery  of  one-third 
of  the  estimated  quantity,  I  am  not  able  to  refute  the  contractor's 
contention  that  all  the  orders  referred  to  were  filled  within  a  reason- 
able time.  If  not  entirely  so,  the  fact  that  the  basis  of  the  charge 
for  nondelivery  must  be  held  to  be  unreasonable  and  that  I  have  no 
right  arbitrarily  to  create  a  different  basis  therefor  must  lead  to 
the  same  result.  I  am  obliged  to  conclude  that  no  deductions  what- 
ever should  have  been  made  for  any  delays  that  occurred  with  respect 
to  such  delivery.  It  was  properly  charged  with  damages  for  a 
slight  delay  with  respect  to  the  delivery  of  the  first  one-third  ($4.95) 
and  for  delays  in  the  delivery  of  the  bell  wire  ($30.77),  aggregating 
$35.72.  Except  for  such  items,  all  sums  deducted  on  account  of 
alleged  delays  will  now  be  allowed,  a  total  allowance  under  this  con- 
tract of  $525.65. 


About  the  same  contentions,  based  on  a  quite  similar  situation  as 
to  facts,  are  advanced  under  this  contract.  Its  terms,  except  as  to 
the  materials,  prices  therefor,  and  time  for  delivery  of  one-third  of 
the  estimated  quantities,  were  identical  with  the  earlier  contract, 
both  as  to  damages  for  delay  and  extent  of  orders  that  might  be 
given.  It  covered  10  items  of  various  sized  wire,  all  except  the  first 
of  which  was  to  be  delivered  one-third  in  90  working  days  (the  first 
item  was  to  be  delivered,  50,000  feet  in  90  working  days),  and  the 
balance  "  as  may  be  required,  etc.,"  within  30  days  from  receipt  of 
order. 

Item  1  called  for  an  estimated  quantity  of  350,000  feet  of  wire; 
item  2,  30,000  feet;  item  3,  25,000  feet;  item  4,  1,000  feet;  item  5, 
15,000  feet;  item  6,  5,000  feet;  item  7,  15,000  feet;  item  8,  1,000  feet; 
item  9,  1,000  feet;  and  item  10,  for  10,000  feet;  or  453,000  feet  in  all. 

In  addition  to  50,000  feet  of  item  1  and  one-third  of  the  remain- 
ing items  to  be  delivered  in  90  working  days,  orders  were  placed 
March  3,  1912  (one  item  of  this  order  was  for  260^000  feet  of  item 
1),  March  20,  1912,  May  15,  1912,  June  13,  1912,  November  6,  1912, 
and  December  24,  1912,  for  materials  which  made  the  total  of  most 
of  the  items  very  greatly  exceed  the  total  estimated  quantities.  The 
contractor  actually  delivered,  for  instance,  449,845  feet  of  item  1 
(100,000  feet  of  this  was  ordered  December  24,  1912),  65,580  feet  of 
item  2,  and  so  on.  It  delivered  600,053  feet  in  all,  on  orders  for 
somewhat  larger  quantities. 

The  "  90  working  days  "  expired  June  18,  1912.  There  were  some 
delays  in  the  delivery  of  the  materials  due  for  delivery  on  that  date, 
but  the  Government  being  responsible  for  most  of  such  delays,  only 
$18.70  in  damages  were  charged  or  deducted  on  such  account    Ad- 
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ditional  orders  given  prior  to  that  date  were  considered  as  due  for 
delivery  "  30  days  from  June  18,  1912,"  and  damages  for  delay  were 
computed  and  deducted  on  that  basis.  The  total  of  damages  de- 
ducted on  such  account  amounted  to  $581.47. 

I  need  not  further  recapitulate  or  recite  the  facts  of  this  case.  If 
the  orders  given  this  contractor  under  the  contract  first  noted  were 
unreasonable,  must  not  the  same  conclusion  be  applied  to  the  orders 
here  in  question?  Of  item  1,  60,000  feet  was  the  quantity  which  it 
was  agreed  could  reasonably  be  manufactured  and  delivered  in  90 
working  days,  and  the  contract  was  made  accordingly.  And  yet, 
the  first  order  called  for  250fi00  feet  (to  be  delivered  in  30  days). 
Further  elaboration  is  unnecessary. 

For  the  reasons  stated  in  the  consideration  of  the  earlier  contract, 
all  sums  deducted  under  this  contract  for  delays,  except  for  the  de- 
lays in  delivery  of  the  first  one-third  ($18.70),  will  be  allowed  on  this 
revision. 

The  auditor's  action  in  disallowing  $1,088.42  of  the  amount  claimed 
is  disaffirmed. 


CLE&XS'  FEES  FOB  XAXIHG  TBANSCBIPT  ON  APPEAL. 

A  clerk  to  a  United  States  District  Ck)urt  Is  entitled  under  section  2  of  the  act 
of  February  13,  1911  (36  Stat,  901),  to  his  legal  fee  for  making  a  type- 
written transcript  of  a  case  appealed  direct  to  the  Supreme  CJourt  of  the 
United  States  upon  writ  of  error,  where  there  was  no  printed  record  made 
of  the  case,  or  rule  regulating  the  same,  In  the  court  below. 

Decision  by  ComptroUer  Downey,  April  3,  1914: 

The  Attorney  General  applied  March  21, 1914,  for  a  revision  of  the 
action  of  the  Auditor  for  the  State  and  Other  Departments  in  allow- 
ing by  settlement  No.  25263,  dated  February  18,  1914,  an  item  in  the 
account  of  Richard  Jones,  clerk,  United  States  District  Court,  South- 
em  District  of  Alabama,  which  item  had  been  deducted  on  the  ad- 
ministrative examination  of  the  account  as  follows : 

Item  2,  p.  10,  case  4233 :  Charge  for  making  transcript  of  record  on  ap- 
peal (to  Supreme  Court)  (18  Comp.  Dec..  333) $13.65 

The  transcript  for  which  this  charge  is  made  is  a  typewritten  tran- 
script in  a  criminal  case  in  the  District  Court  of  the  United  States 
for  the  Southern  District  of  Alabama,  and  was  appealed  from  said 
court  direct  to  the  Supreme  Court  of  the  United  States  upon  writ  of 
error  sued  out  by  the  United  States  in  accordance  with  the  act  of 
November  2,  1907  (34  Stat.,  1246). 

Section  2  of  the  act  of  February  13, 1911  (36  Stat.,  901),  entitled  an 
act  to  diminish  the  expenses  of  proceedings  on  appeal  and  writ  of 
error  or  of  certiorari,  provides : 

^^Sec.  2.  That  in  any  cause  or  proceeding  wherein  the  final  judg- 
ment or  decree  is  sought  to  be  reviewed  on  appeal  to  or  by  writ  of 
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error  or  of  certiorari  from  the  Supreme  Court  of  the  United  States, 
in  which  the  record  has  been  printed  and  used  upon  the  hearing  in 
the  court  below  and  which  substantially  conforms  to  the  printed 
record  in  said  Supreme  Court,  if  there  have  been  at  the  time  of  filing 
the  record  in  the  court  below  twenty-five  copies  of  said  printed  record, 
in  addition  to  those  provided  in  the  preceding  section,  lodged  with 
the  clerk  of  the  court  below,  one  copy  thereof  shall  be  used  by  the 
clerk  of  the  court  below  in  the  preparation  and  as  a  part  of  the  tran- 
script of  the  record  of  the  court  below ;  and  no  fee  shall  be  allowed 
the  clerk  of  the  court  below  in  the  preparation  of  the  transcript  for 
such  part  thereof  as  is  included  in  said  printed  record  so  lodged  with 
him.  And  the  clerk  of  the  court  below  m  transmitting  the  transcript 
of  record  to  the  Supreme  Court  of  the  United  States  for  review  shall 
at  the  same  time  transmit  the  remaining  uncertified  copies  of  the 
printed  record  so  lodged  with  him,  which  shall  be  used  in  the  prepara- 
tion and  as  a  part  of  the  printed  record  in  the  Supreme  Court  of  the 
United  States,  and  the  clerk's  fee  for  preparing  the  record  for  the 
printer,  indexing  the  same,  supervising  the  printmg  and  binding  and 
distributing  the  copies  shall  be  at  such  rate  per  folio  thereof,  ex- 
clusive of  9ie  printed  record  so  furnished  by  the  clerk  of  the  court 
below,  as  the  Supreme  Court  of  the  United  States  mpy  from  time  to 
time  by  rule  prescribe;  and  no  written  or  typewritten  transcript  of 
'  so  much  of  the  record  as  shall  have  been  printed  as  herein  provided 
shall  be  required." 

The  auditor  allowed  the  item  upon  the  explanation  of  the  clerk 
to  the  suspensions. 

The  Attorney  General  disapproved  the  item,  citing  as  his  authority 
the  Maynard  case  (18  Comp.  Dec,  333),  which  is  a  construction  of 
section  1  of  the  act  of  February  13, 1911,  relative  to  appeals  to  United 
States  circuit  courts  of  appeals. 

The  present  case  does  not  come  within  the  scope  of  section  1  of  the 
act  of  February  1, 1913,  hence  the  Maynard  case  is  not  applicable  to 
the  question  now  imder  consideration. 

On  March  25^  1914,  this  office  directed  a  letter  to  the  clerk  asking 
him  to  state  if  the  record,  or  any  part  thereof,  was  printed  in  the 
District  Court  of  the  United  States  for  the  Southern  District  of 
Alabama,  and  on  March  30  reply  was  received  to  the  effect  that  no 
part  of  the  record  was  printed  in  that  court,  and  that  the  entire 
record  was  typewritten. 

Section  1,  rule  8,  of  the  Supreme  Court,  provides: 

"  The  clerk  of  the  court  to  which  any  writ  of  error  may  be  directed 
shall  make  return  of  the  same  by  transmitting  a  true  copy  of  the 
record,  and  of  the  assignment  of  errors,  and  oi  all  proceedings  with 
case,  under  his  hand  and  the  seal  of  the  court." 

There  being  no  printed  record  in  the  court  below,  the  clerk  made  a 
typewritten  transcript,  and  is  therefore  entitled  to  his  lawful  fee  for 
the  same  under  section  2  and  the  rule. 

The  action  of  the  auditor  is  affirmed. 
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The  transportation  involved  in  the  furnishing  of  articles  under  contract  at  a 
deidguated  point  is  not  Government  transportation  and  not  subject  to  land- 
grant  deduction. 

(Comptroller  Downey  to  the  Secretary  of  the  Treasury,  April  4,  1914: 

I  have  received  your  letter  of  March  28,  1914  (SA-F),  inclosing 
papers  relating  to  the  claim  of  the  Atchison,  Topeka  &  Santa  Fe 
Railway  Co.  Coast  Lines,  in  amount  $1,618.10,  for  freight  transpor- 
tation furnished  on  Treasury  Department  bill  of  lading  No.  38398, 
dated  February  14, 1913,  covering  a  shipment  of  post-ofSce  furniture 
from  York,  Pa.,  to  San  Diego,  Cal.,  for  the  new  Federal  building  at 
the  latter  point. 

You  request  my  opinion  whether  from  an  accounting  standpoint 
I  concur  in  the  views  on  the  case  as  expressed  by  the  Solicitor  of  the 
Treasury. 

In  your  letter  to  the  solicitor  of  March  21,  1914,  as  per  copy  in- 
closed, you  state — 

"  For  several  years  past  the  department  has  accepted  bids  for  the 
supplying  of  furniture  for  public  buildings,  conditioned  upon  its 
delivery  and  installation  in  the  buildings  for  which  intended  and 
the  payment  of  the  commercial  rate  of  freight  from  the  point  at 
whicn  shipped  to  the  point  of  destination,  the  freight  transportation 
to  be  effected  upon  Government  bills  of  lading. 

"The  bills  of  lading,  when  properly  accomplished,  were  referred 
to  the  department  for  settlement  through  the  various  accounting 
offices  of  the  different  railroad  companies.  The  Government,  by 
this  procedure,  in  making  payment  ot  the  railroad  bills,  secured  the 
benefit  of  land-^rant  deductions,  but  debited  the  entire  amount  of 
each  transportation  bill — ^that  is  to  say,  the  commercial  rate — ^to  the 
furniture  contractor. 

"The  point  has  now  been  raised  by  the  attorneys  that  under 
ruling  No.  36  of  the  Interstate  Commerce  Commission  the  Govern- 
ment is  not  entitled  to  anv  land-grant  deduction,  as  the  furniture 
shipped  on  Government  bills  of  lading  is  not  Government  property 
until  it  is  installed  in  the  building  for  which  intended,  and  hence 
that  under  these  conditions  the  transportation  companies  should  be 
paid  the  full  commercial  rates,  without  deduction. 

"The  department  would  be  pleased  to  receive  an  expression  of 
your  opinion  as  to  whether  the  procedure  which  has  been  heretofore 
followed  can  be  continued  without  contravention  of  the  interstate 
commerce  regulations,  and  whether  it  is  within  the  province  of  the 
department  to  insist  on  the  railroad  account,  which  is  attached  to  tbe 
papers  herewith,  being  made  out  in  the  usual  and  customary  maimer, 
showing  land-grant  deductions,  with  a  view  to  its  settlement  along 
the  lines  heretofore  followed. 

"  In  connection  herewith  it  may  be  stated  that  no  claim  for  dam- 
ages inures  with  reference  to  the  railroad  account,  as  the  damaged 
furniture  referred  to  in  the  list  attached  to  the  papers  has  either 
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been  replaced  with  new  articles  or  properly  repaired — all  expense 
connected  therewith  having  been  borne  oy  the  contractors,  Messrs. 
Jacob  Beitzel  &  Sons,  of  York,  Pa." 

The  ruling  of  the  Interstate  CSommerce  Commission  referred  to, 
being  rule  36  of  Conference  Rulings  Bulletin  No.  5,  is  as  follows : 

"  If  title  to  property,  such  as  postal  cards,  passes  to  the  Govern- 
ment at  the  pomt  of  manufacture^  the  carrier  may  agree  upon  a  rate 
to  be  applied  for  transporting  it  for  the  Government  to  another 
point,  without  filing  a  tariff  with  the  commission.  But  if  the  manu- 
facturer under  his  contract  is  required  to  deliver  to  the  Gt>vemment 
at  such  other  point,  the  transportation  must  be  under  the  published 
tariff  rate.  In  other  words,  if  the  shipment  is  made  directly  by  the 
Government,  this  rate  may  be  fixed  bv  the  carrier  without  posting 
and  filing  the  tariff,  but  not  otherwise." 

The  solicitor  in  his  opinion  of  March  24, 1914,  said : 

"Assuming  it  to  be  true,  as  I  have  no  doubt  it  is,  that  the  title  to 
the  furniture  remained  in  the  manufacturer  and  did  not  vest  in  the 
Government  until  it  was  transported  to  and  installed  in  the  new 
Federal  building  at  San  Diego,  Cal.,  then  the  transportation  company 
is  entitled  to  the  commercial  rate  and  the  Government  can  not  avail 
itself  of  any  land-grant  deduction.  In  other  words,  the  railroad  was 
not  transporting"  the  property  of  the  United  States  and  was,  of 
course,  not  bound  by  any  land-grant  concessions  or  deductions. 

"  The  difficulty  could  be  obviated,  but  possibly  not  advantageously, 
by  the  delivery  of  the  furniture  to  the  Government  at  the  place  of 
manufacture  on  such  terms  as  the  parties  might  agree  upon.  Then 
the  land-grant  privilege  would  be  available;  so  also  would  the  manu- 
facturer be  released  from  damages  attending  accidents  incident  to  the 
{)reparation  of  furniture,  which,  as  abundantly  demonstrated  by  the 
ist  of  damaged  articles  in  the  present  instance,  was  far  from  being 
inconsiderable. 

"  Therefore,  answering  your  inquiry  more  specifically,  I  must  ad- 
vise you  that  the  procedure  which  has  heretofore  been  followed  in 
your  department  can  not  be  continued  without  contravention  of  the 
mterstate  commerce  regulations;  or  possibly  without  trespassing  on 
ethical  grounds ;  and  I  would  not  advise  the  continuance  of  the  pres- 
ent method  of  stating  the  railroad  account  showing  land-grand  de- 
ductions." 

The  Second  Comptroller  in  a  decision  dated  August  19.  1889.  held 
that— 

"  The  allowance  for  the  transportation  of  property  belonging  to  or 
intended  for  the  use  of  the  United  States,  whether  paid  directly  to 
the  transportation  company  rendering  the  service  or  as  a  reimburse- 
ment or  as  a  part  of  the  purchase  price  of  such  property,  should  not 
exceed  the  amount  allowed  by  law  for  the  transportation  of  Govern- 
ment property."     (Digest  Second  Comp.  Dec.,  vol.  3,  sec.  1387.) 

In  a  decision  of  this  office  dated  October  13,  1904  (11  Comp.  Dec., 
174) ,  the  Comptroller  said : 

"  I  know  of  no  right  or  legal  authority  of  an  officer  of  the  Grovem- 
ment  to  include  in  a  Government  bill  of  lading  private  property  of 


Digitized 


by  Google 


DfiCISIONS  OF  THE   COMPTROLLEB.  723 

another  officer  or  person  in  which  the  Government  has  no  interest 
whatever  and  in  respect  to  which  it  has  no  duty  or  obligation." 

In  a  decision  of  June  26, 1908,  the  Comptroller  said : 

"It  is  an  established  principle  that  where  the  transportation  of 
property  is  properly  payable  from  appropriations  made  by  the  United 
States,  the  property  must  be  treated  for  the  time  and  purpose  as  the 
property  or  the  United  States.  The  principle  under  which  the  trans- 
portation is  properly  payable  by  the  United  States  would  require 
the  land-grant  deduction  to  apply  therefor." 

These  decisions,  among  others  of  like  import,  announce  the  prin- 
ciple governing  the  payment  of  transportation  charges  by  the  Gov- 
ernment and  apply  to  those  cases  where  the  cost  of  transportation  is 
payable  by  the  Government 

Where  the  Grovernment  purchses  property  which  it  requires  to  be 
delivered  at  a  certain  designated  point  and  assumes  no  interest 
therein  nor  obligation  thereto  until  such  delivery  is  accomplished, 
and  where  the  transportation  charges  are  not  payable  by  the  United 
States,  either  directly  or  as  a  reimbursement,  then  the  method  of 
shipment  or  the  cost  thereof  is  no  concern  of  the  Government. 

It  is  an  administrative  question  whether  the  Government  should 
purchase  property  delivered  at  initial  or  terminal  point  of  shipment. 
As  the  contractor  must  necessarily  pay  the  full  commercial  rate  for 
the  necessary  transportation,  which  would  evidently  be  taken  into 
consideration  by  him  when  making  a  contract*  for  delivery  at  a  des- 
ignated destination  and  the  Government  when  the  transportation 
required  may  be  furnished  in  whole  or  in  part  over  a  land-grant  rail- 
road would  be  entitled  to  a  deduction  therefrom,  it  would  appear 
generally  to  be  good  administration  for  the  Government  to  receive 
the  property  at  the  initial  point  and  thus  save  the  difference  in 
freight  charges.  But  the  wisdom  of  this  course  in  any  particular 
case  must  be  decided  by  the  administrative  officers.  When  the  con- 
tractor is  to  make  delivery  at  a  designated  point,  he  alone  is  charge- 
able with  the  cost  of  the  transportation  involved  therein,  and  as  the 
Government  is  not  concerned  in  said  transportation,  a  Government 
bill  of  lading  should  not  be  used  therefor. 

The  furniture  for  which  the  transportation  under  consideration 
was  provided  was  purchased  from  Jacob  Beitzel  &  Sons,  York,  Pa., 
for  the  United  States  post  office  and  customhouse  building  at  San 
Diego,  Cal.,  under  a  contract  consisting  of  "  the  invitation  for  bids, 
the  proposal,  the  letter  of  acceptance,  the  schedule,  the  drawings,  and 
the  specifications." 

The  letter  of  acceptance  by  the  Secretary  of  the  Treasury,  dated 
November  11,  1912,  specified  that  the  contractor  is  to  "  supply  and 
install,  in  complete  working  order,"  in  said  building  the  articles  of 
furniture  enumerated  in  attached  schedule,  and  provides  that — 
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"  Shipment  is  to  be  made  upon  Government  form  bill  of  lading, 
which  will  be  furnished  when  shipping  instructions  are  giv^i.^ 

The  use  of  a  Government  form  of  bill  of  lading  for  the  shipment 
of  property  other  than  Government  property  has  been  authorized 
in  a  few  rare  instanced,  as  for  example,  in  the  shipment  of  baggage 
of  an  Army  officer  in  excess  of  the  regulation  allowance  where  it  is 
shipped  with  that  allowance,  but  primarily  the  use  of  a  Government 
form  bill  of  lading  is  only  proper  for  the  shipment  of  property  of 
the  Government  or  property  in  relation  to  the  shipment  of  which 
some  duty  rests  on  the  Government. 

However,  it  seems  to  me  that  the  use  of  a  Government  form  bill 
of  lading  or  otherwise  is  not  conclusive  of  the  question.  The  simple 
fact  that  property  is  shipped  upon  a  Government  form  bill  of  lading 
can  not  change  the  character  or  the  ownership  of  the  property  and 
can  not  vest  in  the  Government  any  rights  with  reference  thereto 
which  it  does  not  otherwise  rightfully  possess.  If  the  property  is 
not  Government  property  or  property  which  the  Government  is  in 
some  way  obligated  to  transport,  that  is,  property  of  at  least  a  quasi- 
public  character,  there  would  seem  to  be  no  just  ground  for  assuming 
that  the  Government  was  entitled  to  any  special  rate  resulting  from 
land-grant  deductions,  which  are  given  to  it  in  connection  with  the 
shipment  of  Government  property. 

To  hold  that  in  a  case  like  this,  the  Government,  by  causing  the 
property  to  be  shipped  on  a  Government  bill  of  lading,  could  acquire 
a  right  to  land-grant  deduction  and  might  then  in  turn  charge  for 
the  transportation  of  the  property  against  the  contractor  the  full 
commercial  rates,  would  be  to  hold  tbat  the  Government  might  spec- 
ulate in  a  case  of  that  sort  at  the  expense  of  a  land-grant  railroad. 
I  am  quite  sure  the  law  did  not  ever  intend  to  vest  in  the  Govern- 
ment any  such  right. 

Unless  the  Government  shall  see  fit  to  so  change  its  method  of  pro- 
cedure as  that  it  will  accept  the  property  at  the  factory,  or  f .  o.  b. 
cars  at  the  factory,  so  that  it  shall  become  the  property  of  the  Gov- 
ernment and  not  the  property  of  the  contractor,  I  am  of  the  opinion 
that  the  property  in  its  shipment  must  bear  commercial  rates,  and  it 
follows,  for  obvious  reasons,  that  it  ought  to  be  shipped  by  the  con- 
tractor upon  regular  form  bill  of  lading  and  the  freight  paid  by  him. 


PAT  OF  THE  XniTIA  OF  A  STATE  WHILE  ENQAGED  IH  FIELD  OB  CAKP 
SERVICE  FOR  IHSTRTJCTIOIT. 

Decision  of  November  7,  1913  (20  Comp.  Dec.,  296),  suspended,  and  regolations 
defining  the  number  of  officers  and  enlisted  men  of  a  company  of  Organized 
Militia  necessary  to  be  In  attendance  to  constitute  *' field  or  camp  service 
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for  Instruction,"  recopnized,  In  view  of  certain  legislation  pending  in  Con- 
gress.   See  decision  for  conditions  under  whicli  suspension  of  former  de- 
cision Is  made. 
Pay  of  participants  in  rifle  pBactice.    Wright  case  further  distinguished. 

Comptroller  Downey  to  the  Secretary  of  War,  April  6,  1914: 

I  have  received  your  communications  of  the  30th  ultimo  and  2d 
instant,  respectively,  asking  a  further  consideration  of  my  decision 
of  November  7,  1913  (20  Comp.  Dec,  296),  wherein  it  was  held  that 
regulations  defining  the  number  of  officers  and  enlisted  men  of  a 
company  of  Organized  Militia  necessary  to  be  in  attendance  to  con- 
stitute actual  field  or  camp  service  for  instruction  were  unauthorized. 
The  views  expressed  in  the  decision  of  November  7,  1913,  were  fur- 
ther elaborated  in  the  letter  of  this  office  of  January  5,  1914,  ad- 
dressed to  you  in  response  to  your  request  of  December  12,  1913,  for 
a  reconsideration  of  the  decision  of  November  7, 1913. 

Your  present  request  apparently  grows  out  of  a  recent  decision  of 
this  office  in  the  accounts  of  CoL  James  L.  Wright,  disbursing  officer, 
Organized  Militia  of  Louisiana,  and  a  letter  under  date  of  the  24th 
ult,  addressed  to  Capt.  Charles  W,  Harris,  disbursing  officer,  Or- 
ganized Militia  of  Arizona,  in  explanation  of  the  scope  of  the  de- 
cision of  January  31, 1914,  in  the  Wright  case.  All  matters  presented 
in  your  present  request  were  very  fully  considered  in  the  decision  of 
November  7,  1913,  and  the  letter  of  January  5,  1914,  except  the  one 
of  the  intent  and  scope  of  the  decision  in  the  Wright  case. 

When  the  accounts  of  Col.  Wright  were  before  this  office  on  appeal 
(No.  23025)  credit  was  claimed  for  a  payment  of  $148.87  paid 
(voucher  2,  May,  1912)  to  a  rifle  team  of  the  Louisiana  Militia  com- 
posed of  10  commissioned  and  2  noncommissioned  officers  who  were 
represented  as  engaged  in  rifle  practice  at  Camp  Beauregard,  La., 
two  days,  November  29  and  30, 1911.  The  evidence  with  the  account 
indicated  that  the  officers  and  men  were. participants  in  rifle  practice 
under  the  authority  contained  in  the  act  of.  June  22,  1906  (34  Stat., 
449),  which  makes  no  provision  for  the  payment  of  pay  to  the 
officers  and  men  so  participating  (16  Comp.  Dec.,  62),  and  the  audi- 
tor's action  in  denying  credit  for  the  payment  was  affirmed  by  this 
office  for  the  reasons  above  stated. 

In  the  letter  to  Capt.  Harris  it  was  explained  that  the  action  taken 
by  this  office  on  Col.  Wright's  appeal  was  based  upon  the  particular 
facts  appearing  in  that  case.  As  was  said  in  the  letter,  the  decision 
in  the  Wright  case  was  not  intended  as  a  reversal  of  any  existing  prac- 
tice ;  that  if  the  exercises  at  any  particular  time  or  place  are  in  fact 
actiuil  field  or  camp  service  for  instruction  within  the  meaning  of 
section  14  of  the  act  of  January  21,  1908  (32  Stat,  777),  the  officers 
and  men  participating  therein  will  be  entitled  to  pay  as  provided  in 
said  act ;  but  if  the  exercises  at  any  particular  time  or  place  are  merely 
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rifle  practice  under  the  authority  of  the  act  of  June  22,  1906,  and 
which  is  not  actual  field  or  camp  service  for  instruction  within  the 
meaning  of  the  act  of  January  21,  1903,  the  officers  and  men  par- 
ticipating therein  will  not  be  entitled  to  pay  while  so  engaged.  I 
may  say  that  even  imder  Circular  No.  2,  referred  to  above,  wherein 
you  undertake  to  determine  what  shall  constitute  field  or  camp  serv- 
ice for  instruction,  the  team  which  Col.  Wright  paid  would  appear 
not  to  be  entitled  to  pay  thereunder.    The  circular  states : 

"  2.  To  constitute  field  or  camp  service  for  instruction  under  the 
foregoing  conditions,  there  must  oe  present  the  following  personnel : 

"  (6)  At  rifle  camps  of  instruction. 
"  Ck)mpany  of  Infantry — 

"  Minimum  strength  firing — 

"  Officers 2 

"  Enlisted  men 20 

"The  foregoing  proportion  will  be  necessary  to  entitle  the  pay- 
ment of  officers  and  enlisted  men  from  Federal  funds,  but  transpor- 
tation of  officers  and  transportation  and  subsistence  for  enlisted  men 
may  be  furnished  to  any  detachment  which  consists  of  1  or  more 
officers  and  10  or  more  enlisted  men.  These  may  belong  to  different 
organizations." 

The  team  which  Col.  Wright  paid  appears  to  have  been  composed 
of  10  commissioned  and  2  noncommissioned  officers,  and  unless  some 
other  part  of  the  circular  is  considered  applicable  in  the  case  the 
team  would  not  come  within  the  rule. 

It  is  now  stated  as  a  fact  for  the  first  time,  so  far  as  I  am  aware, 
that  the  rifle  team  which  Col.  Wright  paid  was  engaged  in  actual 
field  or  camp  service  for  instruction  on  November  29  and  30,  1911, 
the  two  days  for  which  he  paid  the  officers  and  men.  I  may  say 
that  if  this  information  had  been  before  this  office  when  the  accounts 
of  Col.  Wright  were  revised  it  would  have  resulted  in  the  allow- 
ance instead  of  the  disallowance  of  the  voucher  in  question.  This 
office  now  has  no  jurisdiction  to  consider  the  items  in  said  officer's 
accounts,  which  it  has  revised  and  disallowed,  because  it  is  under- 
stood that  Col.  Wright  has  applied  to  Congress  for  relief  thereon, 
and  the  matter  is  now  pending  there. 

My  predecessor  in  office  recognized  the  right  of  the  War  Depart- 
ment to  determine  what  shall  constitute  "  actual  field  or  camp  service 
for  instruction  "  within  the  meaning  of  section  14  of  the  act  of  Janu- 
ary 21,  1903,  and  I  have  not  dissented  from  such  holding.  But  that 
submission  to  the  department  for  determination  was  as  to  the  char- 
acter  of  the  service.  I  have  not  been  able,  however,  to  accept  the  in- 
terpretation placed  upon  the  law  by  the  War  Department — namely, 
that  it  has  the  right  to  define  the  number  of  officers  and  enlisted  men 
of  a  company  of  the  Organized  Militia  necessary  to  be  in  attendance 


Digitized 


by  Google 


DECISIOirS  OF  THE   COMPTROLLER,  727 

to  constitute  actual  field  or  camp  service  for  instruction  and  be  en- 
titled to  pay  for  participation  therein.  My  view  of  the  law  is  that 
when  it  has  been  determined  by  the  War  Department  that  any  par- 
ticular exercise  or  function  is  actual  field  or  camp  service  for  instruc- 
tion, it  is  so  for  every  portion  of  the  militia  participating  therein 
under  the  orders  or  authority  of  the  proper  State  officers^  and  every 
officer  and  enlisted  man  participating  therein  under  proper  orders 
or  authority  is  entitled  to  pay  for  such  participation.  The  law,  as 
it  seems  to  me,  so  conmiands,  and  I  can  see  no  escape  from  this  con- 
clusion. It  would  please  me  very  much  to  be  able  to  accept  the  in- 
terpretation which  your  department  places  upon  the  statute,  could 
I  see  my  way  clear  to  such  holding. 

In  this  connection  I  call  attention  again  to  the  two  concluding 
paragraphs  in  the  decision  of  November  7,  1913  (20  Comp.  Dec., 
296),  as  follows: 

"  I  do  not  question  the  desirahility^  possibly  the  necessity ^  for  some 
provision  looking  to  a  cure  of  alleged  defects  in  the  present  system 
which,  it  is  strongly  contended,  operate  to  defeat,  in  a  measure,  the 
real  purpose  of  the  legislation — viz,  the  promotion  of  the  efficiency 
of  the  militia — ^but  the  apparent  necessities  of  the  case  can  not  create 
law,  neither  can  they  justify  an  unfounded  construction  which  dele- 
gates a  power  not  conferred  by  Congress. 

"  I  do  not  doubt  the  wisdom  of  the  creation  of  some  central  author- 
ity to  promulgate  and  enforce  uniform  and  reasonable  regulations 
for  the  cure  of  existing  evils,  and  I  can  not  doubt  that  such  central 
authority  might  well  be  lodged  in  the  Secretary  of  War;  but  the 
power  so  to  do,  which,  in  my  judgment,  it  has  not  yet  exercised, 
rests  with  Congress ;  and  it  is  there  that  its  exercise,  if  desired,  must 
be  sought" 

These  expressions,  among  other  things,  were  tantamout  to  a  sug- 
gestion that  some  express  declaration  on  the  subject  be  procured  at 
the  hands  of  Congress,  since,  first,  it  is  always  desirable,  from  the 
standpoint  of  this  office,  to  be  relieved  of  the  necessity  of  construc- 
tion, and,  second,  it  is  not  pleasant  to  feel  in  duty  bound  to  stand 
by  a  construction  in  the  way  of  something  a  department,  with  equal 
fidelity  to  duty,  feels  that  it  ought  to  be  permitted  to  do.  Therefore 
I  will  welcome  a  declaration  by  Congress  on  the  subject,  and  if  that 
declaration  shall  authorize  regulations  of  the  kind  in  question  I  shall 
feel  that  it  is  a  wise  one. 

In  view  of  the  fact  that,  as  I  understand  it,  the  provision  in  the 
pending  bill  will  authorize  the  promulgation  of  regulations  such  as 
the  one  in  question,  and  that  the  probabilities  are  in  favor  of  the 
passage  of  the  bill  with  such  provision  therein,  certain  suggestions 
occur  to  me  as  worthy  of  consideration. 

Upon  the  passage  of  the  bill  with  the  provision  referred  to  in  it, 
the  regulation  in  question  or  one  along  similar  lines  could,  and  no 
doubt  would,  be  immediately  promulgated  with  authority. 
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The  time  of  the  passage  and  approval  of  the  bill  is  uncertain. 
Camps  of  instruction  for  the  Organized  Militia  are  usually  and  very 
generally  held  during  the  summer  months.  The  probability  fallows 
that  the  passage  of  the  act  and  the  promulgation  of  the  regulations 
might  so  shortly  precede  the  holding  of  many  of  the  camps  that 
State  authorities  and  militia  ofiEicers  would  have  but  meager,  if  any, 
notice  of  the  regulations  in  advance  of  their  camps,  resulting  prob- 
ably in  the  injustice  of  many  men  being  ordered  into  camp  by  the 
authorities  and  compelled  to  obey  the  orders  and  being  deprived  of 
pay  by  the  regulations. 

Under  these  circumstances,  to  avoid  not  only  confusion  but  possi- 
ble injustice,  and  to  enable  you  to  perfect  your  plans  for  the  summer 
camps  and  to  have  ample  time  to  give  opp<Mi;uiiity  for  conforming  to 
the  regulations,  I  have  concluded  to,  and  do  hereby,  suspend  the 
operation  of  the  decision  of  November  7,  1913,  and  recognize  the 
regulation  therein  in  question  or  any  regulation  along  similar  lines 
duly  promulgated  with  notice,  as  authorized. 

In  connection  with  this  action  on  my  part,  certain  further  sugges- 
tions are  submitted : 

(1)  Attention  of  the  authorities  of  the  States  should  be  so  spe- 
cifically called  to  the  regulations  and  their  effect  that  they  may  fully 
understand  the  resultant  situation  and  be  able  to  avoid  c(xnpelling 
the  attendance  in  camp  of  Inen  who  can  not  be  paid  theref  <»*. 

(2)  If  the  provisions  referred  to  in  the  pending  bill  shall  not  be 
enacted  into  law,  failure  so  to  enact  must  of  necessity  be  regarded  as 
adverse  action  by  Congress,  and  the  decision  of  November  7,  1913, 
will  again  become  operative. 

(3)  Payment  for  service  in  camps  hereafter  held  will  be  made 
under  the  regulations  only,  if  the  regulations  are  in  force,  with  pre- 
vious notice  thereof,  at  the  time  the  camp  is  held. 

(4)  Payments  for  camp  service  heretofore  made  imder  said  decision 
will  be  regarded  as  properly  made  if  otlierwise  correct. 

(5)  Payments  for  camp  service  heretofore  rendered  will  be  made 
under  said  decision  if  otherwise  authorized. 


laSTAXE  IN  BID  AHD  IN  COHTBACT. 

Where  the  price  named  in  a  bid  and  later  carried  into  a  contract  is  palpably  the 
result  of  a  mistake  and  it  Is  patent  that  the  minds  of  the  parties  never 
met  as  to  the  price  named,  the  contractor  will,  in  lieu  of  the  contract  price, 
be  aUowed  the  fair  value  of  the  articles  furnished  under  said  contract 

ComptroUer  Downey  to  the  Secretary  of  the  TreasTiry,  April  7,  1914: 

I  am  in  receipt  of  your  letter  of  the  30th  ultimo  requesting  that  I 
review  certain  papers  accompanying  the  same  and  give  you  "  an  ex- 
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pression  of  your  (my)  opinion  "  as  to  whether  a  certain  contractor 
may  be  relieved  from  the  consequences  of  an  alleged  mistake  made 
under  the  foll9wing  circumstances: 

Acting  imder  the  authority  conferred  upon  him  by  the  act  of 
June  17,  1910  (36  Stat,  531),  the  Secretary  of  the  Treasury,  March 
28, 1911,  advertised  for  bids  for  the  furnishing  of  miscellaneous  sup- 
plies, etc.,  for  the  use  of  tlie  several  departments  and  other  establish- 
ments of  the  Government  in  Washington  for  the  fiscal  year  ending 
June  30,  1912.  In  response  to  such  advertisement,  G.  Elias  &  Bro. 
submitted  a  proposal  to  furnish  and  deliver  as  required  by  such  de- 
partments or  establishments  during  said  fiscal  year  many  different 
kinds  and  varieties  of  lumber  and  mill  work^  the  proposal  covering, 
all  told,  some  300  items.  Some  of  the  items  were  quoted  at  so  much 
"  per  1,000  linear  feet,"  some  at  a  price  "  per  1,000  feet  b.  m.,"  others 
at  prices  "  per  100  feet,'*  some  at  so  much  "  each,"  and  others  at 
pric^  "  per  100  feet  in  c/1  (100  linear)  lots." 

Award  was  made  to  said  firm  in  due  course,  and  by  formal  contract 
of  July  17, 1911,  it  agreed  to  furnish  to  any  department  or  establish- 
ment of  the  Government  in  Washington  such  quantities  of  any  of 
the  materials  covered  thereby  as  might  be  required  at  the  price  and 
on  the  terms  covered  thereby. 

One  of  the  items  of  said  proposal  was  as  follows  : 

No.  7208.  Maple  doweling : 

(a)  i-lnch  diameter,  at  $0.01  per  100  feet 
(h)  i-inch  diameter,  at  $0.01  per  100  feet, 
(e)  i-incli  diameter,  at  $0.01  per  100  feet 
(d)  i-incli  diameter,  at  $0.01  per  100  feet 

and  the  contract  included  said  items  on  the  terms  so  proposed.  (See 
Schedule  of  awards  1912,  schedule  7,  item  7208.) 

August  7,  1911,  the  Government  Hospital  for  the  Insane  ordered 
1,200  feet  of  maple  doweling  covered  by  the  general  supply  con- 
tract then  in  force  as  above  indicated,  which  was  delivered  by  the 
contractor  in  due  course.  The  contractor  invoiced  the  same,  1,200 
feet  "  at  $1  per  C  feet/'  which  invoice  was  paid  as  rendered.  There- 
after the  disbursing  officer  discovered  the  fact  that  the  contract  price 
thereof  was  1  cent  per  100  feet^  instead  of  $1,  and  October  3,  1911,  he 
called  on  the  contractor  for  a  refund  of  $11.88,  which  the  contractor 
sent  him  on  October  4,  1911. 

The  contractor  then  wrote  the  Secretary  of  the  Treasury  (General 
Supply  Committee)  under  date  of  October  5, 1911,  that — 

"  Our  quotation  of  1  cent  per  100  linear  feet  on  your  schedule  is  an 
error  and  was  not  discovered  until  the  material  was  being  invoiced 
♦  *  *.  You  will  readily  see  that  there  was  no  intention  on  our  part 
to  sell  100  linear  feet  of  dowels  for  1  cent  per  100  feet    *    ♦    ♦." 

and  requested  that  the  Government  not  hold  them  to  their  proposal 
as  made  and  asked  that  the  $11.88  theretofore  returned  to  the  hos- 
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pital  for  the  insane  be  allowed  as  a  proper  balance  due  it  for  the 
1^00  feet  delivered  to  said  hospital. 

Nothing  appears  to  have  been  done  about  the  complaint  so  voiced ; 
at  least,  the  relief  prayed  was  not  granted,  and  the  matter  has  been 
in  controversy  or  under  consideration  in  one  form  or  another  ever 
since.  Thereafter  other  orders  for  doweling  were  given  said  con- 
tractor by  different  departments,  all  of  said  orders  being  filled  as 
directed,  as  follows: 

Treasury  Department,  600  feet;  War  Department,  500  feet;  and 
Navy  Department,  400  feet — ^a  total  of  2,700  feet  ordered  and  de- 
livered under  the  contract  in  question. 

It  appears  that  the  contractor  invoiced  all  deliveries  at  $1  per  100 
linear  feet  It  was  paid  for  the  same  (except  for  the  500  feet  de- 
livered to  the  War  Department)  at  the  rate  of  1  cent  per  100  feet — 
a  total  payment,  for  2,200  feet,  of  22  cents,  where  $22  was  claimed. 
The  600  feet  for  the  War  Department  has  not  been  paid  for  at  all ; 
why,  does  not  appear. 

The  contractor  has  taken  up  with  you  from  time  to  time  the  ques- 
tion whether  it  is  not  justly  entitled  to  pay  on  the  basis  claimed  by 
it,  i.  e.,  at  $1  per  100  feet,  or  1  cent  per  footy  for  the  doweling  in  qu^- 
tion,  and  you  now  submit  for  my  decision  the  question  as  to  its  rights, 
if  any,  thereto. 

A  price  of  1  cent  per  100  feet  for  maple  doweling  would  not  pay 
the  freight  and  handling  charges,  Buffalo  to  Washington,  much  less 
the  cost  of  manufacture,  etc.  There  could  have  been  and  was  no  in- 
ducement for  bidders  to  offer  to  furnish  any  item  or  items  at  a  loss 
in  the  hope  of  securing  a  general  award,  for  the  right  was  reserved 
to  accept  bids  as  to  some  items  and  reject  as  to  others.  Therefore 
the  bid  as  to  the  item  (No.  7208)  is  to  be  considered  as  though  it 
stood  alone,  and  so  considered,  I  do  not  think  there  can  be  any  pos- 
sible room  for  doubt  that  the  bid  as  submitted,  and  the  contract  as 
finally  executed  so  far  as  said  item  is  concerned,  was  the  result  of 
a  gross  mistake,  from  which  relief  may  be  granted. 

As  to  said  item,  there  was  no  meeting  of  the  minds  of  the  parties, 
and  hence  no  contract  covering  the  price  to  be  allowed,  and  for  the 
doweling  actually  delivered  thereunder  the  contractor  was  entitled 
to  be  paid,  not  the  price  mistakenly  named  therein,  but  the  fair  and 
reasonable  value  of  the  doweling  delivered,  which  upon  all  the  facts 
I  think  may  be  accepted  as  being  $1  per  100  feet. 

However,  but  600  feet  of  dowels  were  ordered  by  and  delivered  to 
the  Treasury  Department  under  said  contract,  and  only  as  to  that 
item  have  you  any  power  or  jurisdiction  to  cause  payment  to  be  made 
on  the  proper  basis.  If  funds  are  available  for  the  payment  in  ques- 
tion, you  may  properly  cause  payment  to  be  made  at  the  proper  rate 
for  the  600  feet  in  question ;  if  not,  the  matter  may  be  referred  to  the 
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auditor  for  settlement  and  certification  to  Congress.  Any  payment 
for  doweling  furnished  to  other  departments  than  the  Treasury  will 
have  to  come  through  the  department  receiving  the  doweling,  or  the 
proper  auditor  therefor. 

EZTBA  COMPENSATIOir. 

Section  1765,  Revised  Statutes  prohibits  the  payment  to  a  stenographer  to  dis- 
trict judge,  whose  compensation  Is  fixed  by  regulation,  of  extra  compensa- 
tion for  reporting  testimony  In  his  capacity  as  such  stenographer,  and  not 
under  special  employment.  The  act  of  August  24,  1912,  and  department 
circular  No.  349  prohibit  the  payment  for  transcript  of  the  testimony  thus 
taken. 

Decision  by  ComptroUer  Downey,  April  7,  1914: 

John  W.  Christy,  stenographer  to  District  Judge  John  A.  Mar- 
shal, Salt  Lake  City,  Utah,  for  the  December  quarter,  1912,  and  the 
June  quarter,  1913,  applied  March  30,  1914,  for  a  revision  of  the 
action  of  the  Auditor  for  the  State  and  Other  Departments  in  dis- 
allowing by  settlement  No.  23924,  dated  August  6,  1913,  his  claim  of 
$19.40  for  taking  and  transcribing  testimony  in  the  case  of  the 
United  States  v.  Roland  Lee^  November  12,  1912. 

This  claim  was  disallowed  by  the  auditor  upon  an  advance  decision 
to  the  United  States  marshal,  dated  May  26,  1913,  relative  to  this 
case.     (19  Comp.  Dec,  760.) 

The  claimant  states: 

"  My  contention  is  that  this  claim  does  not  come  within  the  pro- 
visions of  the  act  of  Congress  of  August  24, 1912  (37  Stat,  462),  be- 
cause I  had  never  been  appointed  and  was  not  an  official  stenogra- 
pher of  said  United  States  District  Court  for  the  District  of  Utah, 
either  by  statute  or  by  designation  by  said  district  court  or  by  any 
executive  department  of  the  Government  at  the  time  said  notes  were 
taken,  and  had  not,  and  never  have,  until  after  the  1st  day  of ^  June, 
1913,  rendered  any  previous  service  to  the  United  States  airectly  or 
indirectly  in  connection  with  the  same  subject  matter — i.  e.,  the  case 
of  United  States  v.  Roland  Lee — or  the  reporting  and  transcription 
of  any  other  case  in  which  the  United  States  was  a  party    *     *     *." 

On  November  12, 1912,  when  the  testimony  in  this  case  was  taken, 
Mr.  Christy  was  stenographer  to  the  district  judge,  at  $50  per  month. 
It  is  stated  as  a  fact,  however,  that  his  employment  in  this  capacity 
did  not  include  the  reporting  and  transcribing  of  testimony  given 
in  court,  but  that  he  had  previously  reported  and  transcribed  such 
testimony  for  individual  litigants  and  the  Government,  likewise. 
For  his  services  to  the  Government  in  reporting  testimony  he  made 
no  charge,  but  where  transcript  was  required  he  has  been  paid  spe- 
cially by  the  Government  for  such  transcript. 

No  transcript  was  required  in  this  case  when  it  was  first  reported, 
November  12,  1912.    Subsequent  thereto  a  second  trial  was  had,  and 
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it  became  necessary  to  transcribe  the  notes  taken  at  the  first  trial. 
Upon  request  of  the  United  States  attorney  the  Attorney  General, 
on  April  4,  1913,  granted  authority  to  employ  a  stenographer  to 
take  and  transcribe  the  testimony  on  behalf  of  the  Government  in 
the  case  of  United  States  v.  Roland  Lee  at  a  compensation  of  $5  for 
taking  the  same,  being  one  half  day's  attendance  and  15  cents  per 
folio  for  transcribing  such  portion  thereof  as  was  necessary,  pro- 
vided the  expense  did  not  exceed  $20. 

This  authority  was  granted  subject  to  the  provisi(Mis  contained  in 
department  circular  No.  349,  it  being  apparently  the  understanding 
of  the  department  that  authority  was  being  given  to  employ  a  stenog- 
rapher to  taJce  the  testimony  at  the  approaching  trial  and  transcribe 
the  same. 

On  May  12, 1913,  the  Attorney  General  wrote  the  United  States  at- 
tomey  at  Salt  Lake  City,  with  reference  to  this  claim,  in  part  as 
follows: 

**  ♦  ♦  ♦  If  he  (Christy)  had  taken  the  testimony  without  hav- 
ing been  informed  that  a  transcript  was  desired  and  afterwards 
made  a  transcript  at  your  request,  department  circular  No.  349  would 
undoubtedly  have  prevented  his  being  paid  anything  for  the  tran- 
script" 

The  United  States  marshal,  under  date  of  May  17,  1913,  states: 

^  He  did  the  work  wholly  of  his  own  voliticm,  as  he  was  in  the 
court  room  at  the  time  "  (referring  to  the  taking  of  the  testimony  in 
November). 

The  act  of  August  24,  1912  (37  Stat,  462),  provides  that  no  part 
of  any  appropriation  made  under  this  act  shall  be  used  for  the  pay- 
ment of  any  salary,  fee,  compensation,  or  allowance  in  any  form 
whatever  to  any  person  who  holds  any  other  office,  place,  position, 
or  appointment  under  the  United  States  Government,  or  any  depart- 
ment thereof,  or  to  any  one  hereafter  appointed,  designated,  or  em- 
ployed, who  within  one  year  next  preceding  the  date  of  his  appoint- 
ment has  held  any  other  office,  place,  or  position  under  the  Govern- 
ment. 

And  further  the  statute  specifically  provides  as  follows : 

"That  this  inhibition  shall  not  apply  except  in  cases  where  the 
persons  appointed,  designated,  employed,  or  paid  shall  have  pre- 
viously rendered  service  m  connecticwi  with  the  same  subject  matter.'' 

Claimant  held  an  appointment  under  the  United  States,  and  was 
compensated  from  the  appropriation  "  Miscellaneous  expenses.  United 
States  courts."  Likewise  he  previously  rendered  service  in  connec- 
tion with  the  same  subject  matter,  that  is,  he  was  stenographer  to  the 
judge  on  November  12,  1912,  on  which  date  he  took  the  testimony 
which  he  transcribed  on  or  about  April  11,  1913,  under  the  depart- 
mental authority  of  April  4. 
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Department  of  Justice  circular  No.  349,  after  quoting  a  portion  of 
the  act  of  August  24, 1912,  states : 

"  In  view  of  the  foregoing  it  will  be  necessary  for  you  to  ascertain, 
before  requestinff  authority  to  employ  any  person  payable  from  the 
appropriation  Miscellaneous  expenses,  United  States  courts  (expert 
witnesses,  stenographer  to  take  and  transcribe  testimony,  etc.), 
whether  the  person  intended  to  be  employed — 

"1.  Holds  any  office,  place,  position,  or  appointment  under  the 
Grovemment,  or  any  department  thereof^  in  connection  with  the  same 
subject  matter. 

'^  2.  Has  held,  within  one  year  next  preceding  the  date  of  the  in- 
tended employment,  any  office,  place,  position,  or  appointment  under 
the  Government,  or  any  department  thereof,  in  connection  with  the 
same  subject  matter. 

"Any  affirmative  answer  to  either  of  these  questions  would  prevent 
his  employment 

"  Respectfully, 

"  George  W.  Wickersham, 

'^ Attorney  General.'*^ 

Attention  is  particularly  directed  to  the  fact  that  the  authority  of 
the  department  was  granted  on  April  4  "  to  take  and  transcribe  the 
testimony"  {in  futwro  plainly  implied),  while  the  claim  submitted 
for  payment  is,  on  its  face,  for  "  reporting"  (the  case)  in  shorthand 
on  November  12,  arde. 

Therefore  section  1765,  Revised  Statutes,  would  prohibit  the  pay- 
ment to  Mr.  Christy  of  the  $5  fear  one-half  day's  work  in  reporting  the 
testimony,  even  if  he  were  then  employed  to  do  so,  and  the  act  of 
August  24,  1912,  and  department  circular  No.  349,  supra^  prohibits 
the  payment  of  the  $14.40  for  transcript  of  testimony  of  first  trial, 
i.  e.,  96  folios  at  15  cents  per  folio. 

The  action  of  the  auditor  and  the- decision  of  May  26,  1913,  are 
affirmed. 


LOHOEVITT  PAT  OF  A  COXXISSIOHED  077ICEB  OF  THE  ABKT  ON  ACCOirHT 
OF  HIS  SEBVICS  A8  AH  EHUSTED  XAH  XH  THE  AXXT. 

In  computing  longevity  pay  of  commissioned  officers  of  the  Army  under  section 
15  of  the  act  of  July  5,  183S  (5  Stat,  25S),  service  as  an  enlisted  man  of 
the  Regular  Army  is  not  service ''  in  the  Army  of  the  United  States  **  within 
the  meaning  of  the  said  act  of  July  5,  1838.  Decision  in  16  Comp.  Dec, 
887,  Is  overruled. 

Deoitlon  hj  Comptroller  Downey,  April  8,  1914: 

Harry  ThroU,  public  administrator,  St.  Louis,  Mo.,  appealed  Jan- 
uary 23,  1913,  from  the  action  of  the  Auditor  for  the  War  Depart- 
ment in  settlement  No.  91743,  dated  January  8,  1913,  wherein  the 
auditor  refused  to  recognize  him  as  the  person  entitled  to  receive  the 
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amount  stated  to  be  due  for  longevity  pay  and  allowances  in  the  case 
of  Thomas  Hendrickson,  deceased,  formerly  major,  United  States 
Army. 

By  said  settlement  tJie  auditor  found  due  on  accoimt  of  longevity 
pay  and  allowances  the  sum  of  $8,018.61,  and  directed  payment  of  the 
amount  allowed  to  Henry  F.  Stevenson,  administrator  of  officer's 
estate,  at  Indianapolis,  Ind.,  who  appears  to  be  the  administrator 
appointed  at  the  request  or  with  the  consent  of  the  deceased  officer's 
grandchildren. 

Under  date  of  February  27,  1914,  Harry  ThroU,  public  adminis- 
trator, informed  this  office  that  the  letters  granted  to  him  were,  on 
February  20, 1914,  vacated  and  closed,  and  through  his  counsel  asked 
leave  to  withdraw  his  appeal.  In  view  of  what  appears  by  the  cer- 
tified copy  of  the  proceedings  of  the  court  of  probate  at  St,  Louis, 
which  has  been  filed,  his  request  is  granted  and  his  appeal  stands 
vacated  and  dismissed  upon  the  books  of  this  office. 

Prior  to  tiiie  expiration  of  one  year  from  the  date  of  the  auditors 
settlement  the  case  was  entered  upon  the  books  of  this  office  for  re- 
vision, on  motion  of  the  Comptroller,  in  the  interest  of  the  United 
States,  should  such  action  thereafter  be  deemed  necessary.  For  rea- 
sons hereafter  appearing  I  consider  such  action  necessary,  and  re- 
vision of  the  account  upon  my  own  motion  will  be  made  under  the 
same  appeal  number  under  which  the  above-described  appeal  was 
filed. 

By  his  above-numbered  settlement,  made  January  8,  1913,  the 
auditor  allowed  Henry  F.  Stevenson,  administrator  of  the  estate  of 
the  deceased  officer,  Thomas  Hendrickson,  the  sum  of  $8,018.61,  the 
account  being  stated  as  follows : 

Credits : 
Longevity  increase  pay  for  enlisted  service — 

Pay  from  Aug.  14/38  to  Feb.  23/39=  (2.  R)  194  d.,  at  40  cents $77. 60 

Pay  from  Feb.  24/39  to  Aug.  13/43=  (3.  R)  1,632  d.,  at  60  cents.-  979.  20 

Pay  from  Aug.  14/43  to  Feb.  23/44=  (2.  R)  194  d.,  at  40  cents 77. 60 

Pay  from  Feb.  24/44  to  Aug.  13/48=  (3.  R)  1,633  d..  at  60  cents.-  979. 80 

Pay  from  Aug.  14/48  to  Feb.  23/49=  (2.  R)  194  d.,  at  40  cents 77. 60 

Pay  from  Feb.  24/49  to  Aug.  13/53=  (3.  R)  1,632  d.,  at  60  cents..  979. 20 

Pay  from  Aug.  14/53  to  Feb.  23/54=  (2.  R)  194  d.,  at  40  cents 77.  60 

Pay  from  Feb.  24/54  to  June  30/56=  (3.  R)  858  d.,  at  60  cents 514. 80 

Pay  from  July  1/56  to  Aug.  13/58=  (3.  R)  774  d.,  at  90  cents 696. 60 

Pay  from  Aug.  14/58  to  Feb.  23/59=  (2.  R)  194  d.,  at  60  cents 116. 40 

Pay  from  Feb.  24/59  to  Aug.  13/63=  (3.  R)  1,632  d.,  at  90  cents..  1,468. 80 
Pay  from  Aug.  14/63  to  Feb.  23/64=  (2.  R)  194  d.,  less  30  not  on 

duty,  at  60  cents 98.40 

Pay  from  Feb.  24/64  to  July  31/66=  (3.  R)  889  d.,  at  90  cents 800. 10 

Pay  from  Sept  11/66  to  Oct  5/66=  (3.  R)  25  d.,  at  $1.50 37. 50 

Pay  from  Oct.  6/66  to  Aug.  13/68=  (3.  R)  678  d.,  at  90  cents 610. 20 

Pay  from  Aug.  14/68  to  Feb.  23/69=  (2.  R)  194  d.,  at  60  cents 116. 40 

Pay  from  Feb.  24/69  to  July  14/70=  (3.  R)  506  d.,  at  90  cents 455. 40 

Short  paid  for  March,  1865 7. 47 

8,170.67 
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Debits: 

Pay  orerpald  for  July,  1870 $21. 61 

Taxes 111.  37 

Long,  ration  overpaid  Aug.  1  to  13/43,  at  20  cents 2. 60 

Long,  ration  overpaid  Aug.  1  to  13/48,  at  20  cents 2. 60 

Long,  ration  overpaid  Aug.  1  to  13/53,  at  20  cents 2. 60 

Long,  ration  overpaid  Aug.  1  to  13/58,  at  30  cents 3. 90 

Long,  ration  overpaid  Aug.  1  to  13/63,  at  30  cents  net 3. 78 

Long,  ration  overpaid  Aug.  1  to  13/68,  at  30  cents  net 3. 70 

152. 16 

Net  amount  due  claimant 8, 018. 51 

The  auditor's  settlement  is  based  upon  the  allowance  of  credit  for 
service  as  an  enlisted  man  in  computing  pay  and  allowances  as  a 
commissioned  officer  for  length  of  service  under  section  15  of  the  act 
of  July  5,  1838,  hereinafter  set  out. 

The  military  records  show  that  Thomas  Hendrickson  served  as  an 
enlisted  man  in  the  Army  from  December  13, 1819,  to  July  18, 1821 ; 
from  July  20, 1823,  to  July  20, 1828;  and  from  July  28, 1828,  to  June 
10,  1836.  He  was  appointed  a  second  lieutenant  in  the  Army  July 
31,  1838,  and  accepted  the  appointment  August  14, 1838;  he  was  pro- 
moted to  first  lieutenant  December  3,  1840;  to  captain  January  27, 
1853 ;  to  major  June  27, 1862 ;  and  he  was  retired  from  active  service 
as  major  August  31,  1863.  He  died  in  the  service  on  the  retired  list 
October  24,  1878,  at  St  Louis,  Mo. 

Upon  this  record,  recognizing  enlisted  service  as  service  in  the 
Army  within  the  meaning  of  the  act  of  July  5,  1838,  the  auditor 
found  that  the  officer's  fifteenth  year  of  service  ended  February  23, 
1839,  and  that  his  sixteenth  year  of  service,  or  third  longevity  in- 
crease, began  February  24,  1839.  Likewise  the  auditor  found  that 
the  officer's  fourth  longevity  increase  began  February  24,  1844;  his 
fifth  February  24,  1849;  his  sixth  February  24,  1854;  his  seventh 
February  24, 1859;  his  eighth  February  24,  1864;  and  his  ninth  Feb- 
ruary 24,  1869. 

Section  15  of  the  act  of  July  5, 1838  (5  Stat,  258),  provides— 

"  That  every  conmiissioned  officer  of  the  line  or  staff,  exclusive  of 

general  officers,  shall  be  entitled  to  receive  one  additional  ration  per 
iem  for  every  five  years  he  may  have  served  or  shall  serve  in  the 
Army  of  the  United  States." 

Section  1  of  the  act  of  March  2, 1867  (14  Stat.,  434),  provides— 

"That  in  computing  the  length  of  service  of  any  officer  of  the 
Army,  in  order  to  determine  what  allowance  and  payment  of  addi- 
tional or  longevity  rations  he  is  entitled  to,  and  also  in  fixing  the 
relative  rank  to  be  given  to  an  officer  as  between  himself  and  others 
having  the  same  grade  and  date  of  appointment  and  commission, 
there  shall  be  taken  into  account  and  credited  to  such  officer  what- 
ever time  he  may  have  actually  served,  whether  continuously  or  at 
different  periods,  as  a  commissioned  officer  of  the  United  States, 
either  in  the  Regular  Army,  or,  since  the  19th  day  of  April,  1861, 
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in  the  Volunteer  service,  either  under  appointment  or  commission 
from  the  governor  of  a  State,  or  from  the  President  of  the  United 
States;    ♦    ♦    *." 

Section  7  of  the  act  of  June  18, 1878  (20  Stat.,  150),  provides— 

'^  That  on  and  after  the  passage  of  this  act,  all  officers  of  the  Army 
of  the  United  States  who  have  served  as  officers  in  the  Volunteer 
forces  during  the  War  of  the  Rebellion,  or  as  enlisted  men  in  the 
armies  of  the  United  States,  Regular  or  Volunteer,  shall  be,  and  are 
hereby,  credited  with  the  full  time  they  may  have  served  as  such 
officers  and  as  such  enlisted  men  in  computing  their  service  for  lon- 
gevity pay  and  retirement." 

The  Second  Comptroller  of  the  Treasury  decided  July  24,  1838 
(Second  Comp.  Dec.,  vol.  6,  p.  672),  immediately  following  the  pas- 
sage of  the  act  of  July  5, 1838,  that  service  as  an  enlisted  man  in  the 
Army  should  not  be  considered  in  fixing  the  basis  for  the  payment 
of  the  additional  ration  provided  for  by  the  act  of  July  6,  1838, 
supra.  Under  such  decision  the  practice  obtaining  in  the  accounting 
offices  and  in  the  Pay  Department  of  the  Army  was  uniform  and 
unbroken  until  the  passage  of  the  act  of  Jime  18,  1878,  suprUj  and 
thereafter  until  the  decision  in  the  Colli/ns  casej  infra,  except  for  a 
very  limited  period  under  Second  Comptroller  Butler's  decision  of 
May  8,  1889  (Second  Comp.  Dec.,  vol.  67,  p.  406),  which  was  over- 
ruled by  the  decision  of  Second  Comptroller  Gilkeson  of  June  20, 
1890  f  Second  Comp.  Dec.,  vol.  59,  p.  175). 

In  15  Comp.  Dec,  220,  it  was  held,  quoting  the  syllabus,  that — 

"  In  computing  longevity  pay  of  officers  of  the  Army  under  section 
15  of  the  act  of  July  5,  1838,  service  as  a  commissioned  officer,  non- 
commissioned officer,  and  private  of  volunteers  brought  into  service 
under  the  act  of  July  22, 1861,  and  as  an  enlisted  man  of  the  Regular 
Army  is  not  service  '  in  the  Army  of  the  United  States '  within  the 
meaning  of  the  said  act  of  July  5, 1838." 

The  United  States  Supreme  Court  in  the  case  of  United  States  v. 
Tyler  (105  U.  S.,  244)  affirmed  the  judgment  of  the  Court  of  Claims 
(16  Ct.  Cls.,  223)  in  which  the  question  of  giving  Tyler  credit  for 
his  enlisted  service  in  the  Civil  War  in  computing  his  longevity  pay 
prior  to  June  18,  1878,  was  directly  involved.  The  Court  of  Claims 
in  computing  longevity  pay  for  service  prior  to  June  18,  1878,  did 
not  count  his  service  as  an  enlisted  man,  but  in  computing  Icmgevity 
pay  for  service  on  and  after  June  18,  1878,  the  court  gave  him  the 
full  benefit  of  all  prior  service  as  an  enlisted  man;  in  odier  w(»rds, 
prior  to  the  passage  of  the  act  of  June  18,  1878,  so  far  as  longevity 
pay  was  concerned,  Tyler  was  on  the  footing  of  a  person  who  had 
never  served  as  an  enlisted  man,  but  on  and  after  said  date  he  was 
given  the  full  benefit  of  all  prior  service  as  an  enlisted  man.  This 
action  was  equivalent  to  a  decision  by  the  courts  that  Tyler's  service 
in  the  Army  other  than  that  as  a  commissioned  officer  could  not  be 
counted  in  computing  his  longevity  pay  prior  to  June  18, 1878. 
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The  decisions  of  the  Second  Comptroller  of  July  24,  1838,  and  of 
this  office  in  15  Comp.  Dec.,  220,  continued  in  force  and  were  the 
rule  in  the  accounting  offices  and  pay  department  of  the  Army  (ex- 
cept for  the  limited  period  indicated)  until  June  30, 1910,  when  they 
were  overruled  by  Assistant  Comptroller  Mitchell,  who  in  his  deci- 
sion of  that  date  in  the  case  of  Joseph  B.  Collins  (16  Comp.  Dec., 
887),  held,  quoting  the  syllabus,  that — 

"  Service  as  an  enlisted  man  in  the  Regular  Army  is  service  in  the 
Army  within  the  meaning  of  the  act  of  July  5,  1838  (5  Stat.,  258), 
and  such  service  both  before  and  after  the  passage  of  the  act  of  June 
18,  1878  (20  Stat.,  150),  should  be  counted  in  computing  the  service 
of  conmiissioned  officers  (exclusive  of  general  officers)  of  the  Army 
for  the  purpose  of  longevity  pay  and  allowances." 

As  a  reason  for  his  holding  in  the  Collins  case,  Assistant  Comp- 
troller Mitchell  relied  entirely  upon  the  case  (No.  20810)  of  James 
Stewart  v.  Urdted  States  decided  by  the  Court  of  Claims  February 
23, 1899,  which  was  referred  to  the  court  by  Congress  by  special  act 
of  February  19,  1897  (29  Stat,  869),  which  was  "An  act  for  the  re- 
lief of  James  Stewart." 

It  appears  that  Stewart  served  as  an  enlisted  man  in  the  Regular 
Army  from  October  29, 1851,  to  November  21, 1861 ;  was  promoted  to 
be  second  lieutenant  in  the  Army  November  22, 1861,  to  first  lieuten- 
ant July  3,  1863,  to  captain  November  22,  1866,  and  was  placed  on 
the  retired  list  March  20, 1879.  Upon  such  service  the  court  decided 
as  a  conclusion  of  law,  and  gave  judgment  accordingly,  that  claim- 
ant was  entitled  to  recover  the  difference  of  longevity  pay  and  allow- 
ances beginning  November  22,  1861  (over  10  years'  service  as  an  en- 
listed man  at  that  time) ,  and  ending  June  17, 1878. 

There  was  no  discussion  of  any  law  by  the  court  in  the  Stewart 
case.  A  reference  to  the  "  Findings  of  fact "  and  "  Conclusion  of 
law  "  discloses  the  fact  that  no  reference  in  terms  was  made  therein 
to  either  the  act  of  March  2, 1867,  or  the  act  of  June  18, 1878^  supra. 
Only  by  inference  can  the  act  of  June  18, 1878,  be  said  to  be  referred 
to  and  taken  into  consideration  in  the  decision,  and  that  is  because 
the  allowance  made  by  the  court  stopped  with  June  17,  1878.  (See 
16  Comp.  Dec.,  889.)  Every  commissioned  officer  in  service  after 
June  17,  1878,  has  been  given  credit  for  his  enlisted  service  in  com- 
puting his  pay  on  and  after  June  18,  1878,  as  provided  by  the  act  of 
that  date.  I  do  not  think  the  findings  in  the  Stewart  case  were  a 
sufficient  warrant  for  overturning  a  practice  under  a  construction  of 
the  act  of  July  5,  1838,  which  had  prevailed  for  a  period  of  more 
than  70  years,  especially  in  view  of  the  decision  of  the  United  States 
Supreme  Court  in  the  Tyler  case^  supra.  When  Congress  passed 
the  acts  of  March  2,  1867,  and  June  18,  1878,  supra,  they  must  have 
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been  familiar  with  the  construction  placed  upon  the  act  of  July  5, 
1838,  by  the  accounting  officers  of  the  Treasury,  to  the  effect  that 
service  as  an  enlisted  man  in  the  Army  was  not  service  in  the  Army 
within  the  meaning  of  said  act  of  July  5, 1838.  If  Congress  had  be- 
lieved at  the  time  of  the  passage  of  either  of  said  acts  that  the  con- 
struction so  placed  upon  the  act  of  1838  was  wrong,  it  would  have 
been  a  very  simple  matter  to  have  given  a  legislative  interpretation 
of  the  act  to  correct  the  wrong.  Congress  not  only  did  not  under- 
take to  correct  the  wrong  if  there  was  one,  but  in  the  act  of  March 
2,  1867,  especially,  they  provided  specifically  that  it  was  service  as 
a  conwussioned  officer  in  the  Kegular  Army  that  should  be  counted, 
except  that  after  April  19^  1861,  service  as  a  commissioned  officer 
in  volunteers  should  also  be  counted.  This  act  comes  pretty  near,  if 
indeed  it  is  not  actually  the  case,  being  a  legislative  construction  of 
the  act  of  July  6,  1838.  It  certainly  provides  that  it  is  only  service 
as  a  comndsdoned  officer  that  can  be  counted  in  determining  what 
allowance  and  payment  of  additional  or  longevity  rations  an  officer 
is  entitled  to  receive  on  and  after  March  2,  1867.  I  believe  that  the 
character  of  service  specifically  provided  for  in  the  act  of  March 
2, 1867  (except  in  volunteers) ,  is  the  character  of  service  contemplated 
by  the  act  of  July  5,  1838,  namely,  service  as  a  conunissioned  officer 
in  the  Regular  Army  and  that  alone. 

In  arriving  at  this  belief  I  have  not  overlooked  the  decision  of  the 
United  States  Supreme  Court  of  March  11,  1889  (130  U.  S.,  80),  in 
the  case  of  United  States  v.  Watson^  but  as  stated  by  Second  Comp- 
troller Gilkeson  in  his  decision  of  June  20,  1890,  the  act  of  March  2, 
1867,  was  not  brought  to  the  attention  of  the  court  in  that  case. 

In  his  decision  of  May  8,  1889,  referred  to  above.  Second  Comp- 
troller Butler  held  that  in  computing  longevity  rations  for  service 
between  March  2, 1867,  and  July  14, 1870,  both  inclusive,  service  only 
as  a  comrrdssioned  officer  of  the  Regular  Army,  or  of  Volunteers  after 
April  19, 1861,  shall  be  counted,  and  that  service  as  an  enlisted  man 
or  as  a  cadet  and  service  in  Volunteers  prior  to  April  19,  1861,  are 
excluded. 

In  the  enactment  of  the  law  of  Jime  18, 1878,  as  stated  above.  Con- 
gress must  have  been  familiar  with  the  construction  placed  upon  the 
act  of  1838  by  the  accounting  officers,  and  if  considered  to  be  wrong 
they  could  easily  have  corrected  it  by  suitable  language  therein  to 
that  end.  AU  Congress  did  by  said  act  was  to  provide  that  on  and 
after  its  passage  officers  should  be  credited  with  the  full  time  they 
may  have  served  as  officers  and  enlisted  men  in  computing  their 
service  for  longevity  pay.  That  act  has  never  been  considered  as 
retroactive  in  the  sense  of  going  back  40  years  to  the  act  of  1838  and 
giving  to  an  officer  additional  pay  for  the  services  rendered  prior  to 
1878.    The  act  of  June  18,  1878,  provided  that  all  service  an  officer 
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had,  whether  as  a  commissioned  officer  or  as  an  enlisted  man  prior  to 
the  date  of  the  act,  should  be  considered  in  ccHnputing  the  longevity 
pay  he  was  entitled  to  have  in  future.  If  Congress  had  considered 
that  service  as  an  enlisted  man  was  service  in  the  Army  within  the 
meaning  of  the  act  of  July  5, 1838,  and  the  later  act  of  July  15, 1870 
(16  Stat,  320),  which  is  section  1262,  Bevised  Statutes,  the  provi- 
sion in  the  act  of  June  18,  1878,  relating  to  enlisted  service  in  the 
Regular  Army  would  have  been  superfluous  and  unnecessary,  but  it 
seems  to  me  evident  that  Congress  did  not  so  consider  it  and  were 
legislating  with  the  thought  distinctly  in  mind  that  service  as  an  en- 
listed man  was  not  service  in  the  Aimy  as  contemplated  by  the  acts 
of  July  5,  1838,  and  July  15, 1870. 

Upon  a  review  and  consideration  of  all  these  laws  I  am  led  irre- 
sistibly to  the  conclusion  that  there  is  much  reason  for  the  view  that 
both  the  acts  of  March  2,  1867,  and  June  18,  1878,  were  a  legislative 
recognition  and  sanction  of  the  construction  placed  upon  the  act  of 
1838  by  the  accounting  officers  of  the  Government.  The  construc- 
tion placed  upon  the  act  of  1838,  to  the  effect  that  said  act  contem- 
plated that  only  service  as  a  commissioned  officer  should  be  counted 
was,  for  a  period  of  nearly  50  years,  down  to  the  time  (1886)  that 
Watson  brought  his  suit  in  the  Court  of  Claims  asking  that  service 
as  a  cadet  at  the  military  academy  be  counted  in  computing  his 
longevity  pay,  acquiesced  in  by  Congress  and  the  officers  of  the 
Army  themselves,  though  many  of  the  latter  had  large  pecuniary  in- 
terests and  the  Court  of  Claims  was  open  to  them  to  bring  suit.  Under 
such  circumstances  it  is  my  judgment  that  if  the  class  of  claims  rep- 
resented by  the  auditor's  present  settlement  is  to  continue  to  be  al- 
lowed, it  should  be  by  the  specific  authorization  and  direction  of 
Congress.  There  is  too  great  doubt  as  to  the  scope  of  the  act  of 
1838  and  the  decisions  of  the  courts  relied  upon  in  support  of  the 
contention  that  service  as  an  enlisted  man  is  service  in  the  Army 
within  the  meaning  of  it,  to  warrant  a  continuance  of  the  practice 
established  by  Assistant  Comptroller  Mitchell's  decision  of  Jime  30, 
1910,  in  the  Collins  case,  and  accordingly  said  decision  should  be,  and 
is  hereby,  overruled.  The  practice  established  by  the  decision  of 
July  24,  1838,  which  was  followed,  with  but  the  slight  interruption 
noted  above,  from  that  date  to  June  30,  1910,  is  restored,  and  settle- 
ment of  claims  to  which  it  is  applicable  will  be  made  in  accordance 
with  it. 

The  question  whether  cadet  service  is  service  in  the  Army  within 
the  meaning  of  the  act  of  July  5, 1838,  is  not  involved  in  the  auditor's 
settlement  upon  which  this  decision  is  founded. 

Upon  a  revision  of  the  above-described  accoimt,  upon  my  own 
motion,  in  the  interest  of  the  United  States,  I  find  a  difference  in 
favor  of  the  United  States  of  $8,018.51, 
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PAYICEUT  07  XOHEY  WHERE  THEHS  A&S  HO  HSUiS  OE  CEEBITOXB  OV  A 
DECEASED  0F7ICEE  OH  EHLISTED  ICAH  07  THE  AXMY. 

Money  due  from  the  United  States  on  account  of  the  service  of  a  deceased 
officer  or  enlisted  man  of  the  Army  will  not  be  paid  to  an  administrator 
who  has  no  interest,  either  as  heir  or  creditor  or  representing  heirs  or 
creditors,  in  the  estate  of  the  deceased  officer  or  enlisted  man.  If  there 
are  no  heirs  or  creditors  living  the  money  will  remain  in  the  Treasury. 

Decision  by  Comptroller  Downey,  April  8,  1914: 

John  H.  Arent  appealed  March  13,  1914,  from  the  action  of  the 
Auditor  for  the  War  Department  in  settlement  No.  419311,  dated  No- 
vember 4,  1913.  He  claimed  arrears  of  pay  and  allowances  and  par- 
ticularly longevity  pay  and  allowances  as  the  administrator  of  the 
estate  of  Maurice  Maloney,  formerly  an  enlisted  man  and  commis- 
sioned officer  in  the  Unitwi  States  Army,  serving  during  his  service 
in  the  latter  capacity  qs  lieutenant^  captain,  major,  and  lieutenant 
coIodbL 

The  auditor  disallowed  the  claim  because — 

^As  the  letters  of  administration  are  not  shown  to  have  been  taken  out  in 
behalf  of  an  heir  of  said  officer,  no  settlement  can  be  made  in  behalf  of  said 
claimant.*' 

In  a  memorandum  statement  with  the  papers  of  the  case  the  audi- 
tor figures  out  that  there  is  due  for  arrears  of  pay  and  allowances 
and  for  longevity  allowances  the  sum  of  $4,729.76. 

The  military  records  show  that  Maurice  Maloney  served  as  an 
enlisted  man  in  the  Army  from  November  5,  1836,  to  December  27, 
1846.  He  accepted  an  appointment  as  commissioned  officer  in  the 
Army  December  28,  1846,  and  he  remained  continuously  in  the  serv- 
ice in  various  grades  on  the  active  and  retired  list  until  he  died 
January  8,  1872.  He  was  retired  from  active  service  December  15, 
1870,  holding  the  grade  of  lieutenant  colonel  at  the  time. 

It  is  shown  in  evidence  that  no  heirs  of  the  deceased  officer  are  now 
living.  The  officer  was  survived  by  a  widow,  who  has  since  died. 
There  were  no  other  heirs  surviving  at  the  time  of  death  and  there 
are  ncMie  now. 

It  appears  that  on  December  30, 1912,  in  Brown  County,  Wis.,  1^ 
ters  of  administration  upon  the  officer's  estate  were  granted  to  appel- 
lant, who  is  a  nephew  of  the  officer's  widow  and  not  a  blood  relation 
of  the  officer.  These  letters  were  granted  upon  the  petition  of  one 
Raymond  Dickinson,  another  nephew  of  officer's  widow  and  not  a 
blood  relation  of  the  officer.  It  is  not  alleged  that  there  are  any 
debts  for  which  the  officer's  estate  is  liable. 

It  has  long  been  the  rule  in  the  accounting  officers  that  money  due 
from  the  United  States  will  not  be  paid  to  an  administrator  who 
has  no  interest  in  the  estate  of  the  deceased  person  whom  he  repre- 
sents either  as  heir  or  creditor  or  acting  for  heirs  or  creditors. 
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The  Second  Comptroller  of  the  Treasury  in  decisions  cited  in 
volume  1^  Digest  Second  Comp.  Dec.,  sees.  832  and  833,  said : 

"Administrators  can  be  recognized  only  when  they  are  appointed  by  consent 
of  heirs,  eridence  of  which  must  be  furnished  the  accounting  officers,  or  in 
default  of  heirs,  when  they  are  bona  fide  creditors,  in  which  case  payment  is 
aUowed  only  to  the  amount  of  duly  probated  accounts  against  decedent  Money 
due  from  the  United  States  can  not  be  paid  to  an  administrator  who  has  no 
interest  in  the  estate  of  the  deceased  either  as  heir  or  creditor.  If  no  heirs  or 
creditors  apply  the  money  will  remain  in  the  Treasury."  (See  also  17  MS. 
Comp.  Dec.,  1146,  dated  May  31,  1901.) 

I  know  of  no  case  where  payment  has  been  made  to  an  adminis- 
trator when  it  appeared  upon  the  face  of  the  papers,  as  in  this  case, 
that  the  officer  or  enlisted  man  had  no  lawful  heirs  living,  or  where  it 
appeared  that  there  were  no  bona  fide  creditors.  I  approve  of  the 
rule  which  has  always  been  followed  in  the  accounting  officers  so  far 
as  I  know,  but  in  this  case  now  before  me  it  is  unnecessary  to  enlarge 
upon  this  feature  of  the  case  because  it  would  appear  that  there  is 
nothing  due  the  deceased  officer,  Maurice  Malcmey.  Additional  lon- 
gevity rations  are  not  due  for  the  reasons  appearing  in  my  decision 
of  this  date  in  the  case  of  Thomas  Hendrickson,  which  see.  There 
would  appear  to  be  nothing  due  for  arrears  of  pay  and  allowances 
for  the  reason  that  there  are  debts  exceeding  such  pay  and  allow- 
ances. 

The  action  of  the  auditor  in  disallowing  this  claim  is  affirmed. 


IdLSAOS  TO  HAVAL  OFPICEKS  FOK  TRAVEL  ZN  THE  TTKITED  STATES  ON 

NAVAL  VESSELS. 

TraTel  by  a  naval  officer  on  a  naval  vessel  on  public  business  under  orders, 
"  from  point  to  point  within  the  United  States,*'  is  travel  for  which  the  act 
of  March  ^,  1001  (31  Stat,  1029),  confers  a  right  to  mileage;  and  this 
right  is  not  defeated  by  article  1107,  Navy  Regulations,  1909,  in  conflict 
with  it,  by  the  recognition  by  Congress  of  a  former  conflicting  regulation 
as  a  regulation  of  the  Navy  Department,  or  by  a  long-continued  practice 
in  conflict  therewith. 

The  right  of  a  naval  officer  to  the  mileage  authorized  by  the  act  of  March  3, 
1901,  supra,  is  not  one  resting  upon  a  contract,  express  or  implied,  and  can- 
not be  waived, 

tThe  duties  of  the  Ck>mpt roller  are  not  merely  ministerial,  and  when  a  statu- 
tory right  has  been  invoked  by  a  claimant  in  the  method  prescribed  there- 
for by  law  it  is  his  duty  as  between  the  Government  and  the  claimant  to 
determine  that  right  under  the  law  as  he  finds  it,  although  he  may  find  it 
adverse  to  the  Government 

(See  6S  MS.  0>mp.  Dec.,  451,  1344.) 

Bedsion  by  Comptroller  Downey,  April  16,  1914: 

On  December  3,  1913,  the  Auditor  for  the  Navy  Department,  by 
settlement  No.  12183,  disallowed  the  claim  of  Martin  J.  Clancy, 
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chief  machinist,  United  States  Navy,  for  mileage  for  travel  under 
orders  of  March  29, 1909,  from  Norfolk,  Va.,  to  Newport  News,  Va.; 
under  orders  of  April  19,  1909,  from  Newport  News  to  Norfolk  and 
return;  and  under  orders  of  May  25,  1909,  from  Newport  News  to 
Norfolk  and  return;  all  of  which  travel  was  performed  on  Govern- 
ment vessels.  The  reason  for  the  disallowance  was  stated  as  fol- 
lows: 

"  It  appears  from  the  statement  made  by  his  attorneys,  King  & 
King,  that  the  travel  in  each  case  was  performed  on  a  Government 
conveyance,  and  without  expense  to  the  claimant. 

" '  No  person  in  the  naval  service  shall  be  paid  mileage  for  travel 
performed  by  Government  conveyance.'  (Art  1107,  Navy  Regula- 
tions, 1909;  see  also  6  Comp.  Dec.,  781.)'* 

On  January  20, 1914,  on  the  application  of  claimant,  the  settlement 
of  the  auditor  was  revised  and  mileage  allowed  therefor,  the  reason 
for  the  allowance  being  stated  to  be  that  he  possessed  a  statutory 
right  to  the  mileage,  that  it  was  not  defeated  by  the  fact  that  in  its 
performance  he  traveled  on  Government  vessels,  and  that  article 
1107,  Navy  Regulations,  1909,  to  the  contrary,  being  in  conflict  with 
such  right,  was  inoperative. 

On  February  11,  1914,  the  Secretary  of  the  Navy  requested  a  re- 
opening of  the  revision,  conceding  the  decision  to  be  correct  had  the 
regulation  not  been  in  existence,  and  therefore  that  he  possessed  a 
statutory  right  to  the  mileage,  but  contending  that  the  regulation 
was  not  in  conflict  with  the  statute  and  a  valid  one,  that  the  right  to 
the  mileage  was  one  which  could  be  waived,  and  that  the  voluntary 
acceptance  by  claimant  of  transportation  on  a  Government  convey- 
ance with  knowledge  of  the  regulation  constituted  a  waiver  of  the 
right,  citing  as  authority  for  his  contention  the  case  of  Andrews  v. 
United  States  (47  Ct.  Cls.,  51),  in  which  the  question  of  mileage  was 
not  directly  involved,  but  in  which  it  had  been  held  that  an  officer 
could  waive  his  right  to  statutory  compensdtion  for  services  not  ren- 
dered. 

On  March  5,  1914,  the  request  was  complied  with  and  the  Secre- 
tary advised  that  the  statutory  right  of  an  officer  to  compensation  for 
services  rendered  was  not  one  which  could  be  waived,  or  of  which 
he  could  be  divested  by  regulation,  or  by  any  bargain  or  agreement 
with  the  head  of  a  department,  that  the  similar  statutory  right  of 
claimant  to  rrdlea^/e  was  not  one  of  which  he  could  be  divested  by 
regulation,  that  his  acceptance  of  the  transportation  furnished  to 
him  on  vessels  belonging  to  the  Government  did  not  operate  as  a 
waiver  of  his  right  to  the  mileage,  and  that  a  reopening  must  there- 
fore be  denied,  reference  being  made  to  the  decisions  of  the  courts 
on  the  subject  of  the  waiver  of  the  statutory  rights  to  compensation 
and  mileage. 
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On  March  16, 1914,  the  Court  of  Claims  unanimously  reversed  its 
decision  in  the  case  of  Andrews  v.  United  States^  relied  upon  in 
the  application  for  a  reopening  as  authority  for  the  waiver  of  mile- 
age, and  found  that  "  upon  further  and  more  mature  consideration 
of  the  legal  question  involved  " — which  legal  question  was  the  power 
of  an  officer  to  waive  his  right  to  statutory  compensation — it  had 
come  to  the  conclusion  that  an  "  error  was  conunitted  by  the  court 
upon  the  former  trial,  and  that  judgment  should  have  been  rendered 
in  favor  of  the  claimant."  {Andrews  v.  United  States^  No.  30785, 
Mar.  16, 1914.) 

On  March  21,  1914,  the  Secretary  of  the  Navy  again  requested  a 
reopening  of  the  revision,  contending  that  the  question  of  the  right 
of  an  officer  to  waive  his  statutory  right  to  compensation  and  the 
authorities  bearing  upon  the  question,  had  no  application  to  the 
question  of  his  right  for  a  valid  consideration  to  waive  his  right  to 
mileage;  that  the  matter  had  not  been  fully  considered  by  the  Comp- 
troller, as  no  reference  had  been  made  in  the  decisions  to*  the  history 
of  the  regulation  under  which  it  was  contended  that  the  right  to 
mileage  had  been  waived,  nor  to  the  act  of  1862,  approving  a  regu- 
lation of  similar  purport  promulgated  in  1841,  nor  to  the  previous 
statutes  since  1835  on  the  subject  of  mileage,  nor  to  the  decisions  of 
the  courts  in  which  the  regulatioir  had  been  "  expressly  or  impliedly  " 
sustained;  that  the  Comptroller  as  an  executive  officer  was  without 
authority  to  "  annul "  the  regulation  or  decide  contrary  to  its  terms 
or  the  long-continued  practice  thereunder;  that  the  regulation  can 
be  sustained  under  the  doctrine  of  waiver  or  estoppel^  and  aside  from 
the  question  of  waiver,  it  has  all  the  force  and  effect  of  law  and 
should  be  read  into  the  mileage  statute  with  which  it  is  not  incon- 
sistent^ 

The  identity  of  the  right  of  a  naval  officer  to  mileage  with  that  of 
his  right  to  compensation,  in  that  both  are  wholly  under  the  control 
of  Congress,  are  equally  statutory  in  character,  and  do  not  rest 
upon  any  contract,  express  or  implied,  is  clearly  brought  out  in  the 
decision  of  the  Supreme  Court  in  United  States  v.  McDonald  (128 
U.S.,  471,  473). 

In  that  case  a  portion  of  the  travel  had  been  performed  while  the 
actual  expense  statute  of  1874  was  in  effect,  and  the  remainder  after 
it  had  been  superseded  in  its  application  to  naval  officers  by  the 
mileage  statute  of  1876,  and  mileage  was  claimed  for  the  portion 
performed  while  the  act  of  1876  was  in  effect.  The  Government  con- 
tended that  the  right  to  travel  expense  was  a  contract  right,  and 
the  rule  as  to  contracts  being  that  the  terms  under  which  the  con- 
tract was  undertaken  should  control  as  to  payment,  that  he  was  only 
entitled  to  actual  expenses  for  the  entire  journey.    The  court  held 


Digitized 


by  Google 


744  DECISIONS  OP  THE  COMPTBOLLBB. 

his  rights  to  be  determined  by  the  particular  statute  in  effect  at  the 
time  each  portion  of  the  travel  was  performed,  and  that  he  was 
entitled  to  the  mileage  claimed,  affirming  the  decision  of  the  Court  of 
Claims  to  that  effect,  and  said: 

"  It  is  contended  on  behalf  of  the  United  States  that  the  order . 
was  made  and  the  travel  undertaken  while  the  law  of  1874  was  in 
force,  and  therefore  with  the  understanding  that  only  actual  travel- 
ing expenses  should  be  paid,  and  that  the  rule  as  to  payment  under 
a  contract  is  that  the  terms  under  which  the  contract  is  undertaken 
shall  control  the  amount  to  be  paid.  The  reply  to  this  is  that  the 
claim  of  this  officer  rests  not  upon  any  contract,  expressed  or  implied, 
with  the  Grovernment,  but  upon  the  acts  of  Congress  which  provide 
for  his  compensation.  The  case  cited  by  the  Assistant  Attorney 
General  in  support  of  his  contention,  WasMngton^  etc.^  Packet  Com- 
vany  v.  Sicktes  (10  How.,  419),  was  a  suit  upon  a  special  contract 
between  private  parties. 

"The  compensation  paid  to  public  officers  of  the  United  States 
for  their  services,  or  for  traveling  expenses  incidental  thereto,  is 
always  under  the  control  of  Congress,  except  in  the  cases  of  the  sal- 
aries of  the  President  and  the  judges  of  the  courts  of  the  United 
States.  As  said  by  this  court,  in  Embry  v.  Vmted  States  (100  U.  S., 
680,  685),  *  all  agree  that  Congress  has  full  control  of  salaries,  except 
those  of  the  President  and  judges  of  the  courts  of  the  United  States. 
The  amount  fixed  at  any  one  time  may  be  added  to  or  taken  from  at 
will.  No  officer  except  the  Presid^t  or  a  judge  of  a  court  of  the 
United  States  can  claim  a  contract  right  to  any  particular  amount 
of  unearned  compensation.' 

"  The  act  of  June  30,  1876,  having  repealed  that  of  June  16,  1874, 
so  far  as  it  applied  to  the  traveling  expenses  of  officers  of  the  Navy, 
became  operative  upon  the  date  of  its  approval,  and  thereafter  tfie 
traveling  expenses  were  regulated  and  defined  by  its  provisions. 
♦  ♦  ♦^'  (See  McDonald  v.  Urdted  States,  23  Ct.  Cls.,  104;  acts  of 
June  16, 1874, 18  Stat,  72,  and  June  30, 1876, 19  Stat,  65.) 

The  rights  of  an  officer  to  compensation  and  to  mileage  being  thus 
identified  as  wholly  within  the  control  of  Congress  and  equally  stat- 
utory in  character,  and  neither  resting  upon  any  contract,  express  or 
implied,  it  follows  that  the  decisions  of  the  courts  to  the  effect  that 
an  officer  can  not  waive  his  right  to  statutory  compensation,  or  be 
estopped  from  enforcing  it,  referred  to  in  the  previous  decision  to 
the  Secretary,  are,  by  analogy,  equally  applicable  to  the  question  of 
the  waiver  by  an  officer  of  his  statutory  right  to  mdleage.  It  is  again 
concluded  that  Chief  Machinist  Clancy  did  not  and  could  not  waive 
a  right  to  mileage  for  the  travel  in  question. 

Whether  he  possessed  a  right  to  mileage  for  the  travel  remains  to 
be  considered. 

The  right  to  mileage  must,  in  each  instance,  be  determined  by  the 
statute  in  effect  at  the  time  the  travel  is  performed.  The  statute  in 
effect  at  the  time  of  the  performance  of  the  travel  by  Chief  Machinist 
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Clancy  was  the  act  of  March  3,  1901  (31  Stat.,  1029),  which  pro- 
vides : 

"  That  in  lieu  of  travelinff  expenses  and  all  allowances  whatsoever 
connected  therewith,  including  transportation  of  bag]?a^e,  officers 
of  the  Navy  traveling  from  point  to  point  within  the  United  States 
under  orders  shall  hereafter  receive  mileage  at  the  rate  of  8  cents 
per  mile,  distance  to  be  computed  by  the  shortest  usually  traveled 
route:  *  *  ♦  Actual  expenses  only  shall  be  paid  for  travel  un- 
der orders  outside  the  limits  of  the  United  States  in  North  Amer- 
ica   *    ♦    ♦." 

This  statute  superseded  all  previous  naval  statutes  on  the  subject 
of  mileage,  and  is  clear  and  explicit  in  its  terms.  It  provides  that 
naval  officers  for  travel  from  "point  to  point  within  the  United 
States  under  orders  shall "  thereafter  "  receive  mileage  at  the  rate  of 
8  cents  per  mile,"  to  be  computed  "  by  the  shortest  usually  traveled 
route."  It  does  not  specify  the  kind  of  conveyance  to  be  used  for  the 
travel  or  restrict  the  officer  to  a  particular  kind. 

Travel  by  water  from  one  place  in  the  United  States  to  another, 
as  the  travel  from  San  Francisco  to  New  York  via  Panama,  referred 
to  by  the  Secretary,  is  travel  "  from  point  to  point  within  the  United 
States  "  within  the  meaning  of  the  mileage  statute,  and  travel  for 
which,  under  the  statute,  mileage  is  payable  by  the  nearest  travel 
route.  (United  States  v.  Hutchms^  151  U.  S.,  642;  Hutchms  v. 
Urdted  States,  27  Ct.  Cls.,  137.) 

Public  business  is  the  foundation  upon  which  the  right  to  mileage 
rests.  (Perrimond  v.  United  States,  19  Ct.  Cls.,  509,  511 ;  Du  Base  v. 
United  States,  id.,  514,  515 ;  act  of  June  30,  1876, 19  Stat.j  65.)  And 
travel  under  proper  orders  is  equally  on  public  business  whether  per- 
formed in  a  naval  vessel  or  any  other  conveyance. 

This  right  to  mileage  for  travel  on  public  business  "  under  orders  " 
is  conferred  by  statute  "  in  lieu  of  traveling  expenses  and  all  allow- 
ances whatsoever  connected  therewith."  The  expense  of  subsistence 
is  a  traveling  expense  or  allowance  connected  therewith  which  the 
officer  must  bear^  whether  the  travel  be  performed  in  a  naval  vessel, 
an  Army  transport,  or  a  merchant  vessel,  and  one  for  which  were  the 
travel  outside  the  limits  of  the  United  States  he  would  be  reim- 
bursed as  an  actual  expense. 

To  hold,  therefore,  that  an  officer  is  not  entitled  to  mileage  for 
travel  on  public  business  under  orders  within  the  limits  of  the  United 
States  if  performed  on  a  naval  vessel  is  to  hold  that  mileage  in  such 
cases  is  not  payable  for  travel "  from  point  to  point  within  the  United 
States  under  orders,"  and  that  it  is  not  "  in  lieu  of  traveling  expenses 
and  all  allowances  whatsoever  connected  therewith,"  contrary  to  the 
express  provisions  of  the  statute. 

The  right  to  mileage  does  not  depend  upon  whether  the  traveling 
expenses  in  lieu  of  which  it  is  conferred  equal  the  mileage.    Upon 
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this  point  the  Supreme  Court  in  discussing  the  subject  of  mileage  to 
public  oflScers  has  said : 

"  The  allowance  of  mileage  to  officers  of  the  United  States,  par- 
ticularly in  the  military  and  naval  service,  when  traveling  in  the 
service  of  the  Government  is  fixed  at  an  arbitrary  sum,  not  only  on 
account  of  auditing  the  petty  items  which  constitute  the  bulk  of 
traveling  expenses,  out  for  the  reason  that  officers  travel  in  different 
styles;  and  expenses  which  in  one  case  might  seem  entirely  reason- 
able might  in  another  be  deemed  to  be  unreasonable.  There  are 
different  standards  of  traveling  as  of  living,  and  while  the  milea^ 
in  one  case  may  more  than  cover  the  actual  expenses,  in  another  it 
may  fall  short  of  it.  It  would  be  obviously  unjust  to  allow  one 
officer  a  certain  sum  for  traveling  from  New  York  to  Chicago,  and 
another  double  that  sum,  and  yet  their  actual  expenses  may  differ 
as  widely  as  that  The  object  of  the  statute  is  to  fix  a  certain  allow- 
ance, out  of  which  the  officer  may  m^ke  a  saving  or  not  as  he  chooses, 
or  is  able."     ( TJmted  States  v.  Sndth,  158  U.  S.,  349.) 

The  regulation  that — 

"  No  person  in  the  naval  service  shall  be  paid  mileage  for  travel 
performed  by  Government  conveyance," 

precludes  the  payment  of  mileage  to  an  c^cer  traveling  on  public 
business  under  orders  in  lieu  of  his  actual  expense  of  subsistence, 
which  is  a  traveling  expense  or  allowance  connected  therewith,  is  in 
direct  conflict  with  the  mileage  statute  of  March  3, 1901,  and  can  not 
be  upheld. 

There  being  such  direct  conflict  between  the  statute  and  the  regu- 
lation, the  fact  that  a  regulation  similar  in  substance  constituted  one 
of  the  regulations  "  recognized  "  by  Congress  in  1862  "  as  the  regula- 
tions of  the  Navy  Department,"  subject  to  such  "  alterations  "  as  the 
Secretary  might  thereafter  adopt,  with  the  approval  of  the  Presi- 
dent, is  immaterial.  (Navy  Regulations,  1841,  art.  417 ;  act  of  July 
14,  1862,  12  Stat,  565.)  Many  alterations  were  thereafter  made  in 
the  regulation,  the  prohibition  as  to  the  payment  of  mileage  to  a 
person  proceeding  "in  a  public  vessel  or  conveyance"  being  en- 
larged in  the  editions  of  1865  and  1870  to  include  all  travel  not 
"  performed  free  of  Government  transportation  or  expense ;"  changed 
to  apply  to  that  not  performed  "  at  the  sole  expense  of  the  officer  and 
without  Government  transportation  "  in  the  edition  of  1876,  wh^er 
furnished  with  "  passes,  passage  tickets,  or  transportation  in  any 
way  or  kind;"  reduced  to  apply  only  to  travel  not  performed  by  an 
officer  "  at  his  own  expense  "  in  the  editions  of  1896  and  1900,  and 
therefore  eliminated  in  its  application  to  travel  performed  on  naval 
vessels  or  Army  transports  where  the  travel  is  at  the  expense  of  the 
officer  for  subsistence,  thereby  breaking  its  continuity;  and  restored 
and  changed  in  the  editions  of  1905  and  1909  to  apply  to  travel  "  by 
Government  conveyance."    In  the  meantime  the  right  to  mileage  was 
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abolished,  actual  expenses  substituted,  the  right  to  mileage  recon- 
ferred,  then  assimilated  to  that  of  Army  officers,  and  eventually 
separated  from  that  of  Army  officers  and  enacted  in  the  form  in 
which  found  in  the  act  of  March  3,  1901,  BwprcL  That  a  regulation 
so  "  recognized  "  or  approved  is  not  law  if  in  conflict  with  a  statute 
has  been  held  by  the  Supreme  Court  in  Urdted  States  v.  Symonds 
(120  U.  S.,  46^  49),  where  said: 

"  The  authority  of  the  Secretary  to  issue  orders,  regulations,  and 
instructions,  with  the  approval  of  the  President,  in  reference  to  mat- 
ters connected  with  the  naval  establishment,  is  subject  to  the  condi- 
tion, necessarily  implied,  that  they  must  be  consistent  with  the  stat- 
utes which  have  been  enacted  hy  Congress  in  reference  to  the  Navy. 
He  may,  with  the  approval  or  the  President,  establish  regulations 
in  execution  of,  or  supplementary  to,  but  not  in  conflict  with,  the 
statutes  defining  his  powers  or  conferring  rights  upon  others.  The 
contrary  has  never  been  held  by  this  court.  What  we  now  say  is 
entirely  consistent  with  Gratiot  v.  United  States.  4  How.,  80,  and 
Ex  parte  Reed  (100  U.  S.,  13),  upon  which  the  Government  relies. 
Referring  in  the  first  case  to  certain  Army  regulations,  and  in  the 
other  to  certain  Navy  regulations,  which  had  been  approved  by  Con- 
gress, the  court  observea  that  they  had  the  force  of  law.  See  also 
Smith  v.  Whitney  (116  U.  S.,  181).  In  neither  case,  however,  was 
it  held  that  such  regulations,  when  in  conflict  with  the  acts  of  Con- 
gress, could  be  upfield.^'* 

Nor  can  any  long-continued  practice  under  the  regulation  divest 
an  officer  of  the  right  to  mileage  conferred  by  the  act  of  March  3, 
1901.  Such  a  practice  was  relied  upon  as  defeating  the  right  of  a 
naval  officer  to  mileage  under  the  act  of  June  30,  1876,  authorizing 
mileage  to  naval  officers  at  eight  cents  per  mile  for  travel  on  public 
business  under  orders  "in  lieu  of  their  actual  expenses"  without 
specifically  excepting  travel  abroad.  The  practice  since  the  original 
mileage  statute  of  1835,  as  shown  by  the  regulations  of  the  Navy 
Department,  circulars  of  the  Treasury  Department,  and  action  of  the 
accounting  officers,  had  been  to  allow  actual  expenses  only  for  travel 
abroad,  notwithstanding  each  of  these  statutes  had  in  general  terms 
authorized  mileage  to  officers  in  the  place  of  traveling  expenses. 

The  Supreme  Court  found  the  practice  to  be  contrary  to  both  the 
statutes  of  1835  and  1876,  and  said : 

"  The  operative  words  in  the  act  of  1876  are '  the  sum  of  eight  cents 
per  mile  snail  be  allowed,'  and  in  the  act  of  1835, '  for  which  ten  cents 
per  mile  shall  be  allowed.'  In  Temple's  case  it  was  said  the  lan- 
guage of  the  act  of  1876  was  so  clear  and  explicit  as  not  to  be  open 
to  construction,  and  to  our  minds  the  same  is  true  of  the  act  of  1835. 
Under  both  acts  all  traveling  expenses  are  to  be  paid  by  mileage, 
and  there  is  not  in  either  of  them  any  indication  of  an  intention  of 
Congi'ess  to  make  a  distinction  between  travel  by  sea  or  on  land,  in 
foreign  countries  or  in  the  United  States.  As  was  remarked  by  Mr. 
Justice  Woods,  'the  practice  *  *  *  finds  no  higher  warrant 
or  sanction  in  the  act  of  1835  than  in  the  act  of  1876.' 


Digitized 


by  Google 


T48  DECISIOKS  OP  THE  COMPTEOLLEB. 

''  Such  being  the  case,  it  matters  -not  what  the  practice  of  the  de- 
partments may  have  been  or  how  long  continued,  for  it  can  only  be 
resorted  to  in  aid  of  interpretation,  and  '  it  is  not  allowable  to  inter- 
pret what  has  no  "need  or  interpretation.'  If  there  were  ambiguity 
or  doubt,  then  such  a  practice,  begun  so  early  and  continued  so  long, 
would  be  in  the  highest  degree  persuasive,  if  not  absolutely  control- 
ling in  its  effect.  But  with  language  clear  and  precise  and  with  its 
meaning  evident  there  is  no  room  for  construction,  and  consequently 
no  need-of  anything  to  give  it  aid.  The  cases  to  this  effect  are  nu- 
merous. Edwards^  Lessee  v.  Darby  (12  Wheat.,  206) ;  Urdted  States 
V.  Temple^  supra;  Swift  Co,  v.  Umted  States  (105  U.  S.,  691) ;  Bug- 
gies V.  Illinois  (108  U.  S.,  526)."  (United  States  v.  Graham,  110 
U.  S.,  219,  221;  see  also  United  States  v.  Temple,  105  U.  S.,  219.) 

While  the  statute  of  1901  now  specifically  excepts  mileage  for 
travel  outside  of  the  United  States,  it  is  just  as  positive  in  its  sub- 
stitution of  the  right  to  mileage  for  that  of  travel  expenses  where  the 
travel  is  **  from  point  to  point  within  the  United  States  "  as  the  pre- 
vious statutes  of  1835  and  1876  construed  by  the  court,  and  more  so, 
as  such  right  is  not  only  in  lieu  of  that  to  traveling  expenses,  but  to 
"all  allowances  whatsoever  connected  therewith,"  and  there  is  no 
more  indication  in  it  of  an  intention  to  make  a  distinction  between 
travel  in  a  Government  vessel  and  any  other  kind  of  a  conveyance 
than  there  was  in  those  statutes  to  except  travel  abroad. 

It  is  true  the  court  in  the  above  case  of  Urdted  States  v.  GraJutm, 
and  in  the  similar  preceding  case  of  United  States  v.  Temple,  did 
state  as  a  fact  that  the  travel  was  not  performed  in  a  Government 
conveyance,  thereby  indicating  that  the  question  of  mileage  for  travel 
so  performed  was  not  before  it  Its  action  in  making  such  a  state- 
ment did  not  "  expressly  or  impliedly  "  pass  upon  the  question  of  the 
right  of  an  officer  to  mileage  under  those  statutes  had  the  travel  been 
so  performed,  but  was  simply  notice  that  the  question  was  not  in- 
volved. Nor  am  I  aware  of  any  decision  previous  to  this  case  upon 
the  claim  of  a  navcd  officer  for  mileage  where  the  travel  was  in  fact 
performed  by  Government  conveyance.  The  dedsion  in  this  case 
does  not,  therefore,  conflict  with  any  previous  decision,  and  the  de- 
cisions of  the  courts,  in  their  application  by  analogy  to  such  a  daim 
as  shown,  uphold  the  conclusion  reached. 

That  the  regulation  is  in  conflict  with  the  statute,  and  that  a  regu- 
lation in  conflict  with  a  statute  can  not  be  read  into  the  statute,  has 
been  shown.  The  early  Army  mileage  statutes,  differing  from 
those  of  the  Navy,  in  conferring  the  right  to  mileage  for  travel 
under  orders  specifically  excluded  therefrom  such  travel  when  per* 
formed  **  on  a  conveyance  belonging  to  or  chartered  by  the  United 
States,"  and  without  any  express  repeal  of  such  clause  subsequent 
mileage  statutes  were  construed  both  by  the  court  and  the  account- 
ing officers  as  entitling  Army  officers  to  mileage  where  the  travel 
was  performed  on  Government  vessels  upon  which  free  transporta- 
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tion  was  not  furnished,  subject  to  a  deduction  for  the  transportation 
in  kind  thus  furnished,  the  fact  that  it  was  performed  in  such  a  con- 
veyance not  placing  it  outside  of  the  purview  of  such  statutes.  (3 
Comp  Dec.,  210;  6  id.^  70;  6  id.,  622;  Mueller  v.  United  States,  41 
Ct  CI.,  240.)  Less  warrant  is  seen  for  not  reading  such  express 
statutory  restriction  into  such  subsequent  Army  mileage  statutes 
than  for  not  reading  into  the  Navy  mileage  statute  of  1901  a  pro- 
vision which  never  was  embodied  in  any  previous  naval  mileage 
statute  and  whidi  existed  in  the  form  of  a  regulation  only. 

That  the  duties  of  the  Comptroller  are  not  merely  ministerial,  and 
as  to  the  scope  of  his  authority  in  their  performance,  see  Umted 
States  V.  Lynch  (137  U.  S.,  280). 

It  is  concluded  that  Chief  Machinist  Clancy  possessed  a  statutory 
right  to  mileage  and  was  properly  allowed  the  same. 

I  realize  fully  the  importance  and  effect  of  this  decision.  When 
transportation  is  by  a  Government  vessel,  mileage  should  not  be 
paid,  or  at  least  not  the  same  mileage  as  when  traveling  otherwise ; 
but  what  should  or  should  riot  be  the  practice  can  have  but  little,  if 
any,  place  in  the  determination  of  a  question  by  an  officer  whose  duty 
it  is  to  determine  the  law  as  he  finds  it  and  who  can  not  legislate. 
Duties  devolve  on  this  office  which  must  be  honestly  discharged  as 
contemplated  by  the  law.'  I  have  not  sought  the  opportunity  to 
determine  this  question.  The  duty  to  determine  it  follows  as  a  result 
of  the  invoking  of  a  statutory  right  by  a  claimant. 

Upon  adverse  determination  of  a  claim  against  the  Government 
the  law  gives  the  claimant  a  right  to  an  appeal  to  the  Comptroller. 
As  between  that  claimant  and  the  Government  the  Comptroller  has 
not  then  the  sole  duty  of  standing  between  the  claimant  and  the 
Public  Treasury.  It  is  his  duty  to  protect  the  Treasury  against  ille- 
gal demands,  but  it  is  equally  his  duty  to  determine  honestly  the 
rights  of  the  claimant  under  the  law  as  he  finds  it.  It  is  the  proper 
presentation  of  a  claim  after  the  prescribed  method  which  has  re- 
quired this  decision,  and  I  have  rendered  it  as  I  believe  the  law 
demands.  Other  action  on  my  part  would  have  required  a  yielding 
to  motives  which  have  no  proper  place  in  official  decisions  of  this 
character. 

If  it  be  true  that  there  be  other  authorities  whidi  might  be  called 
upon  to  determine  the  question  involved,  that  does  not  change  the 
fact  that  in  this  ca^  the  question  was  properly  before  me  for  deter- 
mination, the  claimant  had  a  right  under  the  law  to  have  it  deter- 
mined at  my  hands,  and  I  had  neither  right  nor  inclination  to  shirk 
a  duty. 

Eealizing  myself,  as  do  you,  the  importance  of  the  question  in- 
volved, I  take  the  liberty  in  this  connection  of  suggesting  the  desira- 
bility of  a  submission  of  the  matter  by  you  to  Congress  for  appro- 
priate action.    It  is  there  the  remedy  may  be  effectively  applied. 
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In  order  that  previous  mileage  statutes  and  regulations  may  not 
appear  to  have  been  overlooked,  reference  is  made  to  the  following: 

"  Naval  mileage  statutes  of  March  3,  1835  (4  Stat.,  757)  ;  July  17, 
1862  (12  Stat,  595) ;  July  15,  1870  (16  Stat.,  332) ;  June  16,  1874 
(18  Stat.,  72) ;  March  3,  1875  (18  Stat.,  452) ;  sec.  1566,  Eec. 
Stat.;  June  30,  1876  (19  Stat,  65);  July  7,  1898  (30  Stat,  708); 
March  3,  1899  (30  Stat.,  1007) ;  June  7,  1900  (31  Stat,  685) ;  and 
March  3, 1901  (31  Stat,  1029). 

"  Naval  regulations,  Ked  Book,  1832,  p.  20,  sec.  1 ;  Naval  Regula- 
tions, 1841,  art  417;  id.,  1865,  art  1141;  i^f.,  1870,  art  1488;  id.,  1876, 
pp.  120,  121;  id.,  1893,  art  1218-1;  id.,  1896,  art.  1220-3;  id.,  1900, 
art.  1230-1 ;  id.,  1905,  art.  1231-1 ;  id.,  1909,  art.  1107-1. 

"Army  mileage  statutes  of  July  17,  1862  (12  Stat,  594) ;  July  15, 
1870  (16  Stat,  320);  June  16,  1874  (18  Stat,  72);  sec  1273,  Kev. 
Stat.;  July  24,  1876  (19  Stat,  100) ;  June  30,  1886  (24  Stat,  95); 
February  9,  1887  (24  Stat,  396) ;  August  6,  1894  (28  Stat,  236) ; 
March  15,  1898  (30  Stat,  321) ;  March  3,  1899  (30  Stat,  1068) ; 
Mav  26,  1900  (31  Stat.,  210) ;  March  2,  1901  (31  Stat,  901-903) ; 
and  June  12,  1906  (34  Stat,  246,  247)." 

A  reopening  is  accordingly  denied. 


TRANSPOKTATION  OF  A  PAKTY  AS  AN  EKTITT  OK  AS  HfBIVIPirALS 

DISTINGinSHED. 

The  distinction  between  party  senrice  and  individual  service  furnished  a  num- 
ber of  passengers  traveling  together  is  that  in  party  service  the  passengers 
travel  as  an  entity,  while  in  individual  service  each  person  travels  as  a 
separate  entity. 

Decision  by  Comptroller  Downey,  April  20,  1914: 

The  El  Paso  &  Southwestern  System  applied  April  11,  1914,  for 
a  revision  of  the  action  of  the  Auditor  for  the  War  Department  in 
disallowing  $477.50  by  settlement  No.  18760,  dated  April  19,  1913, 
on  its  claim  for  passenger  service  furnished  in  September,  1912, 
from  Fort  Bliss,  Tex.,  to  Hachita,  N.  Mex.,  per  transportation 
requests  Nos.  247301,  247249,  and  101794  for  22,  297,  and  63  men, 
respectively. 

The  said  transportation  was  furnished  upon  said  requests  which 
called  for  first-class  transportation  without  the  issuance  of  tickets 
therefor.  The  company  claimed  for  the  service  the  authorized  indi- 
vidual rate  of  $5  per  capita ;  the  auditor  allowed  the  party  rate  of 
$3.75  per  capita,  and  disallowed  the  difference,  under  the  company's 
"  Local  passenger  tariff  of  first-class,  one-day,  and  roimd-trip  party 
fares,"  which  provides  for  "One-way  continuous-passage  fares  for 
parties  of  ten  (10)  or  more  adults  *  *  *  traveling  together  on 
one  ticket,  where  cash  is  paid  on  delivery  of  ticket." 

The  company  on  appeal  contends  that  "  party  ticket  was  not  re- 
quested, party  ticket  was  not  furnished,  and  the  party  did  not  travel 
together  on  a  party  ticket,"  and  that  individual  fares  should  be  paid 
in  accordance  with  a  decision  of  this  office  of  November  13,  1912  (63 
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MS.  Comp.  Dec.,  683),  in  which  individual  rates  were  authorized 
for  the  transportation  of  21  men  where  a  party  ticket  was  not  re- 
quested and  21  tickets  were  issued. 

In  my  decision  of  August  15,  1913  (20  Comp.  Dec,  77),  I  held 
that— 

"  Where  transportation  is  requested  by  the  Government  for  a 
number  of  persons  without  speciiying  party  ticket  and  one  ticket  is 
issued  for  the  entire  party,  the  rate  to  be  paid  therefor  is  the  rate 
charged  the  public  for  a  like  party  traveling  on  one  ticket." 

In  the  present  case  no  tickets  were  issued,  either  party  or  individ- 
ual, by  which  the  class  of  transportation  is  to  be  determined. 

But  the  transportation  was  furnished  on  a  single  request  for  more 
than  10  persons  traveling  together  under  the  substantial  conditions 
of  party  service,  and  was  in  all  respects  the  same  kind  of  service  that 
was  furnished  the  public  on  a  party  ticket. 

The  substantial  difference  between  party  service  and  individual 
service  is  that  in  the  former  case  the  entire  number  of  passengers 
travel  together  as  an  entity,  while  in  the  latter  case  each  individual 
is  a  separate  entity  to  be  dealt  with  by  the  company  for  which  a 
separate  ticket  is  furnished  and  accounted  for  by  the  conductor. 

It  is  but  a  mere  quibble  that  party  rates  are  not  applicable  in  this 
case  because  party  tickets  were  not  requested  or  furnished  and  that 
the  travel  was  not  on  a  party  ticket.  The  service  was  substantially  a 
party  service,  for  which  party  rates  are  applicable.  The  cash  con- 
dition clause  in  the  party  tariff  does  not  affect  the  rate  to  be  charged 
the  Government  for  the  service.  See  my  decision  of  August  15, 
1913,  supra. 

The  action  of  the  auditor  in  allowing  the  party  rates  for  the  serv- 
ice under  consideration  is  affirmed. 


TKAVSL  ALLOWANCE  OF  NAVAL  PBISONE&  ON  DISCHAKOE. 

An  enlisted  man  of  the  Navy  who  violated  his  contract  of  enUstment  by  sepa- 
rating himself  from  the  service  by  desertion  or  otherwise,  and  remained 
absent  until  after  the  end  of  the  term  for  which  he  enlisted,  but  thereafter 
surrendered  himself  to  the  naval  authorities,  can  be  held  for  trial  and 
punishment  only,  and  he  is  not  entitled  to  the  travel  allowance  authorized 
by  the  act  of  June  29,  1906  (34  Stat,  555),  even  though  the  discharge  by 
the  commanding  officer  states  that  he  *^  Is  discharged  by  reason  of  expira- 
tion of  enlistment" 

ComptroUer  Downey  to  the  Secretary  of  the  Navy^  April  21»  1914: 

I  have  received  your  letter  of  the  2d  instant,  requesting  recon- 
sideration of  my  decision  of  February  10, 1914^  in  the  case  of  Charles 
F.  Elliott,  in  which  you  state : 

"The  department  is  in  receipt  of  your  decision,  dated  February 
10, 1914,  in  the  case  of  Charles  F.  Elliott,  coal  passer,  U.  S.  Navy. 
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"From  the  records  of  the  Department  the  following  appear  to 
be  the  facts  in  this  case :  Elliott  enlisted  in  the  Nav^  on  January  4, 
1908,  for  a  term  of  four  years.  His  enlistment  expired  on  January 
3,  1912.  He  was  declared  a  deserter  on  March  7,  1908.  'He  sur- 
rendered to  the  recruiting  authorities  at  St.  Louis  on  September  20, 
1913,  and  he  was  delivered  on  board  the  Receiving  Ship,  Navy  Yard, 
Norfolk^  Va.,  on  September  24, 1918. 

"  The  Bureau  of  If  avigation  directed  the  removal  of  the  mark  of 
desertion  on  Elliott's  record  October  8,  1913.  On  October  22,  1913, 
he  was  checked  $72.60,  sentenced  to  solitary  confinement  for  30  days 
and  extra  police  duty  for  60  days  by  summary  court-martial.  He 
was  discharged  January  19,  1914,  his  accounts  at  that  time  being 
$71.86  overpaid.  The  entry  on  the  enlistment  record  of  Elliott  is 
'discharged  by  reason  of  expiration  of  enlistment'  under  date  of 
January  19,  1914.  The  sentence  of  the  summary  court-martial  in 
Elliott's  case  was^  approved  by  the  senior  officer  present  on  October 
20, 1913,  from  which  time  the  sentence  took  effect.  The  time  of  com- 
pletion of  the  solitary  confinement  adjudged  in  this  case  was  there- 
fore completed  November  18. 1913.  Elliott  was  then  by  the  terms  of 
his  sentence  required  to  pertorm  extra  police  duties  for  a  period  of 
60  days;  he  can  not.  however,  be  considered  as  a  priscmer  within 
the  strict  meaning  or  that  word.  He  was,  during  that  period,  serv- 
ing under  a  sentence  of  a  court-martial  yet  the  sentence  to  extra 
police  duties  means  that  he  shall  perform  police  dutjr  in  addition  to 
such  other  duties  that  might  be  assigned  him  by  his  commanding 
officer.  The  commanding  officer  mi^t  in  his  discretion  give  him 
liberty  after  he  had  performed  a  sufficient  amount  of  extra  police 
duty  during  the  day.  The  expiration  of  the  60  days  extra  police 
duty  was  on  January  17,  1914,  and  Elliott  was  discharged  on  Janu- 
ary 19,  1914. 

"Article  K.  3603,  Navy  Regulations  and  Naval  Instructions,  1913, 
provides:  'Any  person  serving  in  the  Navy  may,  when  within  the 
United  States,  be  discharged  for  one  of  the  following  reasons,  6w^ 
not  otherwise^  except  by  authority  of  the  department:  (a)  Upon  the 
expiration  of  his  term  of  service,  whether  enlisted  within  or  without 
the  United  States;  (6)  At  any  time  within  three  months  before  ex- 
piration of  its  term  of  enlistment  or  extended  enlistment  as  provided 
m  Article  R.  3601  (1),  or  when  the  ship  is  about  to  sail  with  the 
probability  of  not  returning  to  the  United  States  before  the  expira- 
tion of  the  enlistment  of  tne  man  concerned;  (c)  by  sentence  of  a 
general  court-martial;  {d)  by  sentence  of  a  summary  court-martial, 
if  the  man  is  serving  in  his  first  enlistment.' 

The  sentence  of  the  summary  court-martial  in  Elliott's  case  did 
not  provide  for  a  discharg-e.  his  enlistment  had  expired,  no  special 
action  had  been  taken  by  tne  department,  and  therefore  the  com- 
manding officer  under  whose  jurisdiction  Elliott  was,  dischwged 
him  by  reason  of  expiration  of  enlistment  Under  the  rules  and 
regulations  above  quoted  the  commanding  officer  had  no  alternative. 
Suppose  for  instance  a  man  ccxnmits  an  offense  shortly  before  the 
expiration  of  his  enlistment.  Suppose  that  he  is  convicted  by  a 
summary  court-martial  and  sentenced  to  30  days'  confinement  with 
no  provision  for  discharffe,  and  the  sentence  is  approved  by  the 
senior  officer  present  2  days  before  the  expiration  of  the  enlist- 
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ment  of  the  man.  Thus  in  that  case  the  man  would  serve  2  days 
confinement  during  his  enlistment  and  the  28  days  remaining  after 
his  enlistment  expired.  Upon  the  completion  of  the  confinement  his 
commanding  officer  would  have  to  discharge  him  *  by  reason  of  ex- 
piration of  enlistment '  as  there  would  be  no  other  legal  authority  or 
reason  to  discharge  him.  The  principle  involved  in  this  case  is  the 
same  as  in  the  case  of  Elliott,  the  variation  being  in  degree  only. 
It  is  true  that  the  question  as  to  the  pay  received  by  the  man  during 
the  period  he  is  held  over  is  properly  a  question  for  the  decision  by 
the  officers  of  the  Treasury  JOepartment.  It  is  also  true  that  the 
nature  of  the  man's  discharge  is  properly  a  question  to  be  decided 
by  the  officers  of  this  department  The  decisions  by  each  department 
on  questions  within  its  jurisdiction  are  final  and  binding  on  the 
other.  In  view  of  the  fact  that  the  court-martial  sentence  did  not 
provide  for  discharge  it  is  the  opinion  of  the  department  that  upon 
completing  the  period  of  confinement  adjudged  in  his  case,  Elliott 
then  resumed  his  status  in  the  service,  and  that  his  discharge  by  rea- 
son of  expiration  of  enlistment  was  proper  and  leml. 

"  *  It  is  well  settled  that  until  a  soldier's  discharge  is  issued  and 
delivered  to  him,  or  until  such  action  is  taken  as  to  make  him  legally 
chargeable  with  notice  of  his  discharge,  he  remains  in  the  service  and 
is  entitled  to  all  the  emoluments  arising  therefrom,  unless  they  are 
forfeited  in  pursuance  of  law  or  by  a  sentence  of  a  court-martial.' 
(2  Comp.  Dec.,  95.) 

"A  man  held  beyond  the  expiration  of  his  term  of  enlistment 
should  be  entitled  to  transportation  the  same  as  though  he  had  been 
discharged  on  the  day  that  his  enlistment  expired. 

"*The  man  retained  after  expiration  of  term  is  not  in  service 
strictlv  as  the  law  provides,  but,  not  being  released  from  service,  he 
is  still  entitled  to  pay  and  allowances,  and  the  rate  to  be  allowed 
would  seem  to  be  uie  rate  he  was  receiving  at  expiration  of  term, 
and  he  would  seem  to  be  entitled  to  receive  travel  pay  at  the  same 
rate  as  he  would  had  he  been  discharged  at  the  expiration  of  term, 
as  he  should  have  been.'     (7  Comp.  Dec.,  392.) 

"  In  view  of  all  the  circumstances  of  the  case,  it  appears  that  it 
would  have  been  desirable  had  the  oourt-martial  adjudged  a  sentence 
providing  for  a  disdiarge;  however,  such  discharge  was  not  pro- 
vided, and  the  entry  appears  on  his  record  that  he  was  discharged 
*  by  reason  of  expiration  of  enlistment';  this  entry  was  in  accordance 
with  fact  and  was  made  by  a  proper  officer  under  this  department, 
and  the  Navy  Department,  under  the  President,  is  charged  with  the 
administrative  duties  of  the  Navy.  The  provision  of  travel  allow- 
ance in  such  cases  is  as  follows: 

" '  That  hereafter  enlisted  men  discharged  on  account  of  expira- 
tion of  enlistment  shall  receive  in  lieu  of  transportation  and  sub- 
sistence travel  allowances  of  4  cents  per  mile  from  the  place  of  dis- 
charge to  the  place  of  enlistment  for  travel  in  the  United  Statea' 
(34  Stat.,  555.) 

"  It  was  stated  in  your  decision  that '  Upon  the  facts  stated,  I  am  of 
the  opinion  that  Elliott  was  not  discharged  on  account  of  the  expira- 
tion of  his  enlistment  as  meant  by  this  statute  to  entitle  him  to  travel 
allowance  of  4  cents  per  mile,'  but  rather  that,  as  his  term  of  enlist- 
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ment  had  expired  and  he  was  discharged  after  the  execution  of  the 
sentence  because  there  was  no  authority  to  hold  him  longer,  the 
charge  of  his  transportation  should  be  in  accordance  with  the  pro- 
visions of  law  re  discharged  court-martial  prisoners. 

"The  law  which  provides  for  the  transportation  of  discharged 
court-martial  prisoners  is  as  follows : 

" '  That  the  Secretary  of  the  Navy  is  hereafter  authorized  to  trans- 
port to  their  homes  or  places  of  enlistment,  as  he  may  desi^ate,  all 
discharged  naval  prisoners ;  the  expense  of  such  transportation  ^all 
be  paid  out  of  any  money  that  may  be  to  the  credit  of  prisoners 
when  discharged;  where  there  is  no  such  money,  the  expense  shall 
be  paid  out  of  money  received  from  fines  and  forreitures  imposed  by 
naval  courts-martial:  Provided  further^  That  the  Secretary  of  the 
Navy  is  hereby  authorized  to  furnish  naval  prisoners  upon  discharge 
suitable  civilian  clothing  in  case,  and  only  where,  said  discharge 
prisoners  would  otherwise  be  unprovided  with  suitable  clothing  to 
meet  their  immediate  needs.'     (35  Stat,  756.) 

"  Congress  vested  in  the  Secretary  or  the  Navy  this  authority  to 
provide  for  the  transportation  of  discharged  prisoners  and  the  fur- 
nishing to  them  of  suitable  civilian  clothing.  Pursuant  to  the  au- 
thority so  vested  provisions  for  the  carrying  out  of  this  authority 
were  promulgated  and  are  contained  in  the  Kules  and  Regulations 
for  the  Government  of  United  States  Naval  Prisons,  Prison  Ships, 
and  Disciplinary  Barracks.  The  provisions  embodied  in  these  rules 
and  regulations  contemplated  and  provide  that  transportation  and 
clothing  under  this  law  shall  only  be  extended  to  naval  general 
court-martial  prisoners  who  have  served  a  period  of  confinement  in 
a  naval  prison  and  who  have  been  discharged  pursuant  to  a  sentence 
adjudged  by  a  general  court-martial.  It  has  never  been  construed 
that  men  discharged  pursuant  to  a  sentence  of  a  summary  court-mar- 
tial, whether  within  or  without  their  enlistment,  were  entitled  to  a 
suit  of  civilian  clothing  and  transportation  home. 

"  It  is  not  the  desire  of  the  department  that  benefits  so  provided 
under  the  law  supra  should  be  extended  further  than  as  provided  in 
the  rules  and  regulations  above  referred  to.  Elliott  does  not  come 
within  these  rules  and  regulations,  and  it  is  therefore  requested  that 
you  reconsider  your  decision  of  February  10,  1914,  relative  to  this 
case." 

The  decision  was  asked  for  by  Gteorge  C.  Schafer,  pay  officer  of 
the  receiving  ship  at  Norfolk,  by  letter  dated  January  20,  1914, 
through  official  channels,  and  was  referred  by  the  Secretary  of  the 
Navy  February  5,  requesting  my  decision. 

The  record  of  Elliott  was  given  as  stated  in  your  letter  quoted, 
and  the  questions  presented  were : 

"  Is  this  man  entitled  to  travel  allowance  or  transportation  in 
kind ;  and  if  so,  is  he  entitled  to  same  irrespective  of  his  indebtedne^ 
to  the  Government? " 

The  law  giving  the  travel  allowance  (34  Stat.,  555)  is  as  follows: 

"  That  hereafter  enlisted  men  discharged  on  account  of  expiration 
of  enlistment  shall  receive  in  lieu  of  transportation  and  subsistence 


Digitized 


by  Google 


DECISIONS  OF  THE  COMPTBOLLEB.  755 

travel  allowance  of  4  cents  per  mile  from  the  place  of  discharge  to 
the  place  of  enlistment,  for  travel  in  the  United  States*" 

It  was  said  in  the  decision — 

"  Upon  the  facts  stated,  I  am  of  opinion  that  Elliott  was  not  dis- 
charged on  account  of  the  expiration  of  his  enlistment  as  meant  by 
this  statute  to  entitle  him  to  the  travel  allowance  of  4  cents  per 
mUe.    *     ♦    * 

"  Elliott  was  transported  from  St  Louis  to  Norfolk  at  public  ex- 
pense, and  he  shouldf  be  transported  back  to  St.  Louis  by  authority 
of  the  following  provision  in  the  naval  appropriation  act  of  March 
3,  1909  (35  Stat,  756) : 

"  *  That  the  Secretary  of  the  Navy  is  hereafter  authorized  to  trans- 
port to  their  homes  or  places  of  enlistment,  as  he  may  designate,  all 
discharged  naval  prisoners;  the  expense  of  such  transportation  shall 
be  paid  out  of  any  money  that  may  be  to  the  credit  of  the  prisoners 
when  discharged;  where  there  is  no  such  money,  the  expense  shall 
be  paid  out  of  money  received  from  iSnes  and  forfeitures  imposed 
by  naval,  courts-martial.' " 

This  provision  is  for  the  transportation  of  "  all  discharged  naval 
prisoners."  There  is  no  limitation  in  the  law  to  general  court-mar- 
tial prisoners ;  neither  do  I  find  anything  in  "  Eules  and  Eegulations 
for  Naval  Prisons  "  to  indicate  that  the  transportation  is  so  limited. 
It  is  well  understood  that  one  of  the  principal  objects  of  such  pro- 
visions is  to  send  the  discharged  prisoners  to  their  homes  or  where 
they  were  taken  into  the  service  in  order  to  avoid  turning  them  loose 
on  the  community  in  which  they  are  when  discharged;  and  this 
probably  influenced  Congress  in  using  in  the  act  the  very  compre- 
hensive word  "  all."  This  man  must  have  been  a  prisoner  when  serv- 
ing the  sentence  of  the  court,  as  well  while  doing  extra  police  duties 
for  60  days  as  while  under  the  80  days'  confinement  He  was  in  cus- 
tody and  under  restraint  and  held  for  punishment  solely,  and  there 
was  no  authority  to  hold  him  for  any  other  purpose. 

It  is  not  the  duty  nor  a  right  of  the  Comptroller  to  direct  or  to 
advise  a  commanding  officer  as  to  the  character  of  discharges  he 
shall  issue.  That  officer  must  be  governed  by  the  orders  and  regu- 
lations of  the  department,  and  I  have  no  word  of  criticism  of  him  for 
so  doing.  But  when  it  becomes  the  duty  of  the  Comptroller  to  decide 
"a  question  as  to  pay  or  allowances  he  must  be  governed  by  the  law 
and  the  facts  in  the  case  applicable  thereto;  and  a  declaration  in  a 
discharge,  so  written  because  there  was  no  alternative,  can  not  change 
the  facts  of  the  case.  The  holding  in  this  case  was  not  as  to  the 
character  of  the  discharge  from  a  naval  standpoint.  With  that  I 
have  nothing  to  do.  Since  some  reason  must  be  assigned  for  the 
discharge,  the  commanding  officer  apparently  could  do  nothing  else 
than  discharge  by  reason  of  expiration  of  enlistment.  But  the  stat- 
ute in  question  is  a  statute  prescribing  a  travel  allowa/nce  to  be  paidy 
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and  it  is  within  the  province  of  this  office  to  hold  that  for  the  pur- 
poses of  such  paymerU  the  discharge  in  question  was  not  a  discharge 
on  account  of  expiration  of  enlistment  within  the  meamng  of  that 
statute.  Even  though  in  terms  a  discharge  by  reason  of  expiration 
of  enlistment  and  properly  so  from  a  naval  standpoint,  it  may,  for 
the  purposes  of  this  office,  upon  the  facts  stated,  be  regarded  other* 
wise.  And  it  is  certainly  competent  for  the  Comptroller  to  hold  that 
a  man,  under  given  conditions,  is  not  entitled  to  the  travel  allow- 
ance provided  by  statute  in  case  of  a  discharge  on  account  of  expi- 
ration of  enlistment. 

The  question  suggested  in  the  supposed  case  which  you  state  of  a 
man  convicted  before  the  termination  of  enlistment  but  serving  part 
of  the  sentence  after  has  already  been  decided  by  this  office  (20 
Comp.  Dec.,  74) ,  and  it  was  held  that  in  such  a  case  the  travel  allow- 
ance may  be  paid.  In  such  a  case  the  service  under  the  sentence  is 
continuous  with  the  service  under  the  enlistment.  But  the  status  of 
Elliott  is  very  different.  The  term  he  agreed  to  serve  had  expired 
long  before  he  was  tried  by  the  court-martial.  There  was  no  conti- 
nuity between  service  under  his  enlistment  and  under  sentence  of 
the  court-martial.  By  his  enlistment  he  pledged  himself  to  serve 
in  the  Navy  from  January  4,  1908,  to  January  3,  1912,  a  term  of 
four  years ;  but,  in  violation  of  this  contract,  he  left  the  service  two 
months  after  enlistment,  and  after  the  expiration  of  the  term  he 
could  be  held  in  the  service  for  trial  and  punishment  only.  There  is 
no  law,  or  even  regulation,  which  requires  an  enlisted  man  of  the 
Navy  to  make  good  any  time  lost  by  desertion  or  absence  without 
leave,  as  there  is  for  the  Army. 

It  was  said  by  the  Attorney  General  in  what  is  evidently  a  very 
carefully  considered  opinion  (16  Att.  Gen.,  152,  161)  as  to  the  status 
of  a  soldier  in  a  similar  condition  to  that  of  Elliott 

"  Enlistments  in  our  service  are  required  to  be  *  for  the  term  of 
five  years.'  (Rev.  Stat.,  sec.  1119.)  Bv  his  contract  of  enlistment  the 
soldier  engages  to  serve  in  the  Army  lor  five  years  from  the  day  on 
which  he  enlists,  unless  sooner  discharged  by  proper  authcwriiy. 
This  engagement  binds  the  soldier  for  a  specific  term  of  service,  be- 

f inning  at  a  certain  time  and  running  thence  continuously  day  after 
ay  until  the  end  is  reached,  the  last  day  of  the  term  being  as  much ' 
fixed  as  the  first.  Consequently,  unless  there  exists  some  law  when 
the  contract  is  entered  into  providing  for  a  contingent  prolongation 
of  the  term  beyond  the  period  fixed  hj  the  latter,  and  the  contin- 
gency happens  within  the  term  (see  for  instances  or  such  a  provision 
sections  4  and  7  of  the  British  enlistment  act  of  1867),  or  unless  the 
soldier  before  the  term  is  up  consents  to  an  extension  thereof,  with 
the  last  dajr  of  the  term  his  engagement  necessarily  expires,  and  with 
the  expiration  of  his  engagement  the  obligation  to  serve  thereby  im- 
posed IS  also  at  an  end.   -^d  this  would  seem  to  result  as  well  where 
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there  has  been  an.  infraction  of  the  contract  by  desertion  or  other- 
wise as  where  it  is  fully  performed."  • 

*  *  *  *  «  «  • 

The  Attorney  General  referring  to  the  law  requiring  enlisted  men 
in  the  Army  to  make  good  time  lost  by  desertion  says — 

"That  provision  is  the  only  one  falling  under  my  notice  which 
imposes.a  liability  upon  the  deserter  to  perform  service  beyond  the 
term  of  his  enlistment ;  and  enough  has  been  said  to  show  that  it  does 
not,  by  its  own  force  simply,  prolong  the  term  of  service  originally 
contracted*  or,  what  is  the  same  thing,  prevent  the  termination  of 
the  soldier's  engagement  at  the  time  originally  fixed.  "  Thus  it  seems 
that  in  our  military  service  the  contract  of  enlistment  must  in  all 
cases,  even  in  that  of  desertion,  be  regarded  as  having  expired 
when  tiie  last  day  of  the  term  of  enlistment  therein  fixed  has 
elapsed.    ♦    ♦    **''' 

If  the  Attorney  General's  opinion  is  correct,  and  I  believe  it  is, 
there  was  no  authority  to  hold  Elliott  except  for  trial  and  punish- 
ment ;  no  authority  to  hold  him  for  naval  service  in  the  absence  of 
any  law  directing  that  an  enlisted  man  of  the  Navy  shall  make  good 
time  lost  by  reason  of  absence  from  the  service.  If  Elliott  could  not 
be  held  for  naval  service  he  could  not  earn  pay  and  allowances. 
This  travel  pay  is  by  the  terms  of  the  law  "  a  travel  dUowcmce?^ 
And  it  is  a  liberal  one,  as  the  man  who  is  entitled  to  it  receives  it 
whether  he  makes  any  travel  or  not.  (13  Comp.  Dec,  50.)  I  do  not 
agree  that  this  allowance  is  for  a  man  with  the  record  of  Elliott  who 
was  so  false  to  the  obligation  he  entered  into,  viz,  to  serve  faithfully 
in  the  Navy  for  4  years.  He  served  but  2  months  of  the  48  and 
then  left  the  service,  repudiating  his  contract.  Why  the  charge  of 
desertion  was  removed  as  and  when  it  was  I  do  not  know,  but  it  is 
noticeable  that  it  is  not  stated  that  he  was  erroneously  declared  a 
deserter  and  that  he  was  in  fact  in  actual  desertion  for  more  than 
five  years. 

From  September  20,  1913,  the  day  he  surrendered  himself,  he  was 
in  tiie  service  for  trial  and  punishment.  His  surrender  may  not  be 
presumed  to  have  been  for  the  purpose  of  resuming  service^  since 
the  period  of  his  enlistment  had  expired,  but  was  no  doubt  for  the 
purpose  of  taking  his  punishment  and  terminating  his  life  as  a 
fugitive.  He  was  tried  by  court-martial,  convicted,  and  served  his 
sentence.  He  was  in  fact  a  naval  prisoner  and  there  could  hardly 
be  found  a  more  appropriate  case  for  the  operation  of  the  act  of 
March  3,  1909  (35  Stat.,  756),  in  furnishing  transportation  to  his 
home  or  place  of  enlistment  as  the  Secretary  of  the  Navy  might 
designate  instead  of  the  4  cents  per  mile  which  he  might  use  in  travel 
or  not  as  he  chose. 
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If  this  man  had  delivered  himself  at  the  receiving  ship  at  Norfolk, 
after  the  lapse  of  five  and  a  half  years,  and  asked  for  a  discharge 
and  the  naval  authorities  had  determined  not  to  try  him  for  any 
offense,  and  the  commanding  officer,  in  the  absence  of  other  cause  for 
discharge  provided  by  regulations,  discharged  him  nominally  "by 
reason  of  expiration  of  enlistment,"  it  could  hardly  be  held,  under 
the  conditions,  that  he  was  entitled  to  the  travel  allowance  of  4  cents 
per  mile  to  St.  Louis,  the  place  of  his  enlistment.  It  would  not  be  a 
discharge  by  reason  of  expiration  of  his  enlistment  as  meant  by  the 
travel-allowance  law.  It  would  be  contrary  to  the  spirit  of  the  law 
and  the  policy  of  the  Government 

The  Government  encourages  enlistment  in  the  Navy.  Its  object 
is  not  simply  to  procure  an  enlistment,  but  it  is  to  procure  the  serv- 
ices of  the  man  for  the  prescribed  period.  It  rewards  faithful 
service  and  encourages  and  rewards  reenlistment  and  continued 
service.  One  of  its  allowances,  in  addition  to  regular  pay,  is  the 
travel  allowance  in  question  on  expiration  of  enlistment,  and  that 
this  may  be  of  the  more  value  to  the  man  who  has  earned  it,  it  is 
paid  him  in  money,  so  that  he  may  use  it  as  he  sees  fit  and  have  the 
benefit  of  it  whether  he  performs  the  travel  or  not.  There  can  be  no 
doubt  that  it  was  intended  for  a  man  who  had  fulfilled  the  terms  of 
his  enlistment  and  was  discharged  by  reason  thereof.  It  was  not 
intended  for  the  man  who  had  served  two  months  and  who  was 
brought  back  at  Government  expense  five  and  a  half  years  thereafter 
that  he  might  be  punished  for  his  misdeeds.  And  in  my  judgment 
the  necessary  use,  by  the  discharging  officer  of  the  words  "because 
of  expiration  of  enlistment "  can  not  change  the  facts,  for  pay  pur- 
poses, from  the  standpoint  of  this  office. 

A  letter  from  the  Judge  Advocate  General,  dated  April  4,  1914. 
referred  by  you,  calls  my  attention  to  a  palpable  error  in  the  decision 
in  that  it  states  that  Elliott  should  be  transported  back  to  St.  Louis. 
Properly  it  should  have  read  "  to  his  home  or  place  of  enlistment, 
as  the  Secretary  of  the  Navy  may  designate."  The  mistake  arose 
largely  from  the  fact  that  Elliott  was  enlisted  at  St.  Louis  in  1908, 
and  in  September  last  surrendered  himself  at  St.  Louis,  leading  natu- 
rally but  erroneously  to  the  assumption  that  St.  Louis  was  his  home 
as  well  as  the  place  of  his  enlistment. 

Leaving  to  you  the  determination,  within  your  discretion,  of  the 
question  as  to  whether  you  will  furnish  this  man  transportation, 
either  to  his  home  or  to  the  place  of  his  enlistment,  I  limit  my  deci- 
sion to  the  holding  that  he  is  not  entitled  to  the  travel  allowance  of 
4  cents  per  mile  within  the  meaning  of  the  statute  providing  for  such 
allowance  to  enlisted  men  discharged  because  of  expiration  of  enlist- 
ment. 
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AGCOUKTINO  FOB  CLEBX8'  FEES  IN  PAUPEB  BAHXBXTPT  GASES. 

The  clerk's  filing  fee  on  the  petition  of  a  voluntary  bankrupt  who  makes  the 
poverty  affidavit  provided  for  by  section  51  of  the  bankruptcy  act  Is  earned, 
due,  and  payable  when  the  petition  is  filed,  and  If  subsequently  collected  by 
the  clerk  must  be  returned  and  accounted  for  as  of  the  date  of  the  filing 
of  the  petition. 

Decision  by  ComptrolleT  Downey,  April  21,  1914: 

Bums  P.  Hodgman,  clerk  of  the  United  States  District  Court  for 
the  District  of  New  Hampshire,  applied  March  30, 1914,  for  a  revision 
of  the  action  of  the  Auditor  for  the  State  and  other  Departments  in 
charging  him  by  settlement  No.  25431,  dated  March  25,  1914,  in  his 
account  for  excess  of  emoluments  for  the  calendar  year  1913  with 
certain  filing  fees  amounting  to  $150  in  bankruptcy  cases  in  which 
the  petition  was  filed  during  the  calendar  year  1912,  but  because  of 
the  filing  of  poverty  affidavit  the  fee  was  not  collected  until  the  fol- 
lowing calendar  year. 

The  derk  reported  these  fees  in  his  emolument  returns  for  the  cal- 
endar year  1912  as  earned,  but  not  collected  because  of  the  filing  of 
poverty  affidavits.  His  net  earning  for  that  year  did  not  exceed  the 
maximum  allowed  by  law  and  therefore  no  account  charging  him 
with  these  fees  has  been  stated  by  the  auditor.  The  clerk  contends 
that  these  fees  were  earned  during  the  calendar  year  1912,  though 
not  collected  during  that  year,  and  are  therefore  fees  and  emoluments 
of  that  year,  and  that  they  should  not  have  been  charged  to  him  as 
fees  and  emoluments  of  the  calendar  year  1913. 

Section  51  of  the  bankruptcy  act  of  July  1,  1898  (30  Stat.,  558), 
requires  the  clerks  to  account  for  the  fee  paid  in  each  bankruptcy 
case,  as  for  other  fees  received  by  them,  and  provides  that  clerks 
shall  "  collect  the  fees  of  the  clerk,  referee,  and  trustee  in  each  case 
instituted  before  filing  the  petition,  except  the  petition  of  a  proposed 
voluntary  bankrupt  which  is  accompanied  by  an  affidavit  stating  that 
the  petitioner  is  without  and  can  not  obtain  the  money  with  which  to 
pay  these  fees." 

Because  the  fee  is  a  filing  fee  and  the  clerk  is  required  to  collect  it 
before  filing  the  petition  this  office  has  held  that,  in  case  no  poverty 
affidavit  is  filed,  the  fee  is  earned  when  the  petition  is  filed  and  must 
be  accounted  for  as  of  that  date,  though  not  collected  until  some  sub- 
sequent date.     (14  Comp.  Dec.,  210.) 

The  statute  quoted  merely  relieves  the  clerk  of  the  duty  of  col- 
lecting these  fees  in  advance  of  the  filing  of  the  petitions.  It  does 
not  relieve  the  petitioners  of  liability  for  the  fees  which  were  earned, 
due,  and  payable  as  soon  as  the  petitions  were  filed.  It  is  true  that 
the  clerk  could  not  be  held  to  account  for  the  fees  until  they  were 
collected  (7  Comp.  Dec.,  708),  but  it  is  also  true  that  the  fees  were 
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earned  and  due  when  the  petitions  were  filed,  and  became  fees  of  the 
clerk's  ofSce  at  that  time. 

It  has  been  suggested  that  the  statute  exempts  the  petitioners  from 
payment  of  these  fees.  If  this  be  true,  it  is  not  easy  to  understand 
why  payment  was  subsequently  exacted  or  why  the  petitioners  con- 
sented to  pay  the  fees.  The  proper  construction  of  the  statute 
merely  exempts  petitioners  from  payment  in  advance,  but  does  not 
relieve  them  finally  from  payment  of  fees  which  were  earned  and 
due  as  soon  as  the  clerk  rendered  the  service. 

A  derk  of  court  is  required  to  make  semiannual  returns  of  "  all 
fees  and  emoluments  of  his  oflSce  of  every  name  and  "character  "  (32 
Stat.,  475)..  Section  843,  Revised  Statutes,  provides  that  the  clerk's 
allowance  for  personal  compensation  for  each  calendar  year  shall 
be  made  from  the  fees  and  emoluments  of  that  year  and  not  other- 
wise. 

The  fees  now  in  question  are  fees  and  emoluments  of  the  calendar 
year  1912  and  should  not  have  been  charged  to  the  derk  as  fees  and 
emoluments  of  1913.  The  auditor's  action  in  so  charging  them  is 
overruled. 


T&AVEIIHO    EXPENSES— <;ONSTBTrCTIOH    OF    STATTTTE— STTBSISTEHCE 
EXPENSES  DEPnrED. 

Certain  proyislon  of  urgent  deficiency  act  of  April  6,  1914,  relative  to  subsist- 
ence, etc.,  while  traveling,  construed. 
Subsistence  expenses  defined. 

ComptroUer  Downey  to  the  Secretary  of  the  Treasury,  April  22,  1914: 

I  am  in  receipt  of  the  letter  of  Assistant  Secretary  C.  S.  Hamlin, 
dated  the  17th  instant  and  reading  as  follows : 

"  I  have  to  invite  your  attention  to  the  following  provision  in  the 
urgent  deficiency  law  of  April  6, 1914: 

"  *  On  and  after  July  &rsL  nineteen  hundred  and  fourteen,  unless 
otherwise  expressly  provided  by  law,  no  officer  or  employee  of  the 
United  States  shall  be  allowea  or  paid  any  sum  in  excess  of  ex- 
penses actually  incurred  for  subsistence  while  traveling  on  duty  out- 
side of  the  District  of  Columbia  and  away  from  his  designated  post 
of  duty,  nor  any  sum  for  such  expenses  actually  incurred  in  excess 
of  $5  per  day;  nor  shall  any  allowance  or  reimbursement  for  sub- 
sistence be  paid  to  any  officer  or  employee  in  any  branch  of  the  pub- 
lic service  of  the  United  States  in  the  District  of  Columbia  unless 
absent  from  his  designated  post  of  duty  outside  of  the  District  of 
Columbia,  and  then  only  for  the  period  of  time  actually  engaged  in 
the  discharge  of  official  duties.' 

"  Your  opinion  is  respectfully  requested  as  to  whether  under  the 
above  provision  expenses  for  traveling,  such  as  railroad  fare,  Pull- 
man charges,  street-car  fares,  cab  hire,  etc.,  must  be  regarded  as  a 
part  of  and  included  in  the  maximum  of  $5  per  day  aflowable  for 
expenses  actually  incurred  for  subsistence,  or  whether  such  traveling 
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expenses  may  be  treated  as  an  expense  in  addition  to  the  maximum 
of  $5  per  day  for  subsistence. 

"  May  I  ask  also  what  character  of  expenses  are  specifically  charge- 
able as  subsistence?" 

Under  the  provisions  of  the  act  of  July  31,  1894  (28  Stat,  208),  I 
have  jurisdiction  to  render  an  advance  decision  to  the  head  of  an 
executive  department  only  on  a  question  involving  a  payment  to  be 
made  by  or  under  him.  As  the  legislation  in  question,  by  its  terms, 
does  not  become  effective  until  July  1,  1914,  it  will  be  seen  that  the 
questions  submitted  for  decision  involve  no  payment  to  be  made, 
and,  accordingly,  I  have  no  jurisdiction  to  render  an  advance  de- 
cision thereon.  However,  I  infer  that  what  is  desired  is  an  advisory 
opimon  on  the  matters  in  question,  and  I  will  comply  with  your 
request  on  that  basis. 

The  principal  question  involved  in  the  submission  is  whether  the 
meaning  of  the  legislation  quoted,  supra^  is  that  on  and  after  July  1, 
1914,  unless  otherwise  expressly  provided  by  law,  the  entire  daily 
expenses  for  which  an  officer  or  employee  of  the  Government  trav- 
eling on  official  business  shall  be  entitled  to  reimbursement  shall  be 
an  amount  not  exceeding  $5,  or  whether  the  meaning  of  the  legisla- 
tion is  that  the  expenses  for  subsistence  alone  shall  not  exceed  $5 
per  day,  no  reference  whatever  being  had  to  expenses  for  transpor- 
tation. The  determination  of  this  question  involves  the  construction 
of  the  first  clause  of  the  statute  quoted,  which  clause  reads  as  follows: 

"On  and  after  July  first,  nineteen  hundred  and  fourteen,  unless 
otherwise  expressly  provided  by  law,  no  officer  or  employee  of  the 
United  States  shall  be  allowed  or  paid  any  sum  in  excess  of  expenses 
actually  incurred  for  subsistence  while  traveling  on  duty  outside  of 
the  District  of  Columbia  and  away  from  his  designated  post  of  duty, 
nor  any  sum  tor  such  expenses  actually  incurred  in  excess  of  $5  per 
day." 

If  we  are  to  be  guided  in  the  construction  of  this  clause  by  the 
punctuation  alone,  it  would  appear  that  the  clause  must  be  construed 
as  limiting  to  $5  per  day  the  amount  of  daily  expenses,  including  the 
cost  of  transportation,  for  which  an  officer  or  employee  of  the  Gov- 
ernment traveling  on  official  business  would  be  entitled  to  reimburse- 
ment unless  otherwise  expressly  provided  by  law.  In  view  of  the 
vast  amount  of  necessary  travel  involved  in  the  proper  prosecution 
of  the  multifarious  projects  and  activities  of  the  Government,  much 
of  which  travel  is  not  expressly  provided  for  by  law  and  involves  a 
daily  expense  for  transportation  alone  far  in  excess  of  $5,  it  is  ob- 
vious that,  if  the  clause  is  to  be  so  construed,  the  proper  administra- 
tion of  all  branches  of  the  Government  would  be  seriously  crippled. 
If  such  was  the  intent  of  Congress  in  enacting  the  legislation  in  ques- 
tion, effect  must  be  given  thereto ;  but  we  are  not  necessarily  bound 
to  accept,  in  our  determination  of  the  construction  of  the  clause  in 
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question,  such  an  artificial  guide  as  punctuation.  In  fact,  it  has  been 
frequently  stated  by  the  courts  that  punctuation  is  no  part  of  a  stat- 
ute (Haw/mock  v.  Loan  and  Trust  Co.^  105  U.  S.,  77;  Albright  v. 
Payne^  43  Ohio  St.,  8,  and  many  others).  In  Ewmg  v.  Burnet^  11 
Pet.,  41,  the  court  said : 

"  Punctuation  is  a  most  fallible  standard  by  which  to  interpret  a 
writing;  it  may  be  resorted  to  when  all  other  means  fail;  but  the 
court  will  first  take  the  instrument  by  its  four  corners,  in  order  to 
ascertain  its  true  meaning.  If  that  is  apparent  on  judicially  in- 
specting it,  the  punctuation  will  not  be  sunered  to  change  it." 

I  think  we  inay  safely  disregard  the  punctuation  in  the  present 
case  if  there  are  at  hand  more  reliable  means  of  ascertaining  the 
intent  of  Congress  in  enacting  the  legislation  in  question. 

It  is  a  settled  rule  of  statutory  construction  that  when  the  meaning 
of  a  statute  is  clear  and  its  provisions  are  susceptible  of  but  one  inter- 
pretation, that  interpretation  must  be  accepted  as  the  law,  but  that 
an  interpretation  of  a  statute  which  must  lead  to  consequences  which 
are  mischievous  is  inadmissible  if  the  statute  is  susceptible  of  an- 
other interpretation  by  which  such  consequences  can  be  avoided.  It 
is  apparent  from  what  has  been  said  that  if  the  construction  of  the 
legislation  quoted,  supra,  as  warranted  by  the  punctuation  thereof, 
is  adopted,  the  effect  would  be  mischievous,  and  we  are  accordingly 
justified  in  endeavoring  to  find  another  construction  of  the  statute 
which  will  not  operate  to  cripple  the  activities  of  the  Government 
and,  at  the  same  time,  will  do  no  violence  to  the  true  intent  of 
Congress. 

It  is  well  established  that  when  the  meaning  of  a  statute  is  un- 
certain the  history  of  the  enactment  of  the  statute,  and  also  the  de- 
bates had  thereon  by  the  legislators,  may  be  availed  of  to  ascertain 
its  true  meaning.  It  appears  that  the  legislation  now  under  con- 
sideration was  incorporated  in  the  urgent  deficiency  bill  in  the  form 
of  an  amendment  under  the  heading,  Commision  on  Industrial  Be- 
lations,  while  the  bill  was  being  debated  on  the  floor  of  the  House. 
Being  introduced  in  the  form  of  an  amendment,  it  necessarily  did 
not  receive  the  consideration  it  would  have  received  had  it  been  in- 
corporated in  the  bill  while  the  same  was  before  the  committee  hav- 
ing it  in  charge.  With  respect  to  the  intent  of  the  legislators  in  en- 
acting the  legislation,  the  debates  had  thereon  in  the  House  are  quite 
valuable  in  throwing  light  thereon.  As  reported  in  the  Congres- 
sional Record  of  February  21,  1914,  the  author  of  the  amendment 
explained  the  meaning  thereof  on  the  floor  of  the  House  as  follows: 

"  Mr.  FiTZGERAU).  The  object  of  this  amendment,  Mr.  Chairman, 
is  to  correct  what  is  believed  to  be  an  abuse.  It  provides  that  unless 
specific  authority  is  given  by  law,  no  sum  shall  be  allowed  for  sub- 
sistence in  excess  of  the  amount  actually  expended,  nor,  in  any  event, 
in  excess  of  $5  per  day  unless  there  is  a  special  provision  of  law 


Digitized  by 


Google 


DECISIONS  OF   THB  GOMPTBOLLEB.  763 

authorizing  it,  and  that  the  allowance  shall  be  made  only  when  the 
person  to  whom  the  allowance  is  made  is  absent  from  the  headquar- 
ters to  which  he  is  assigned  to  duty.  This  provision  is  designed  to 
eliminate  an  abuse  that  should  not  exist" 

As  shown  by  the  Congressional  Record  of  February  23,  1914,  fur- 
ther debate  on  the  amendment  was  had  as  follows: 

"  Mr.  Mann.  Mr.  Chairman,  I  move  to  strike  out  the  first  word 
of  the  pending  paragraph  simply  for  the  purpose  of  calling  the 
attention  of  the  gentleman  from  New  York  [Mr.  Fitzeerald]  to  the 
amendment  which  was  agreed  to  Saturday  night,  to  me  paragraph 
in  reference  to  the  payment  of  traveling  expenses  and  subsistence  of 
the  members  of  the  Committee  on  Industrial  Relations.  Apparently, 
the  way  the  language  reads,  if  it  were  not  violently  construed,  it 
would  forbid  the  payment  of  any  traveling  expenses  whatever  except 
not  to  exceed  $5  a  day  for  subsistence.  Of  course^  that  was  not  the 
^purpose.  It  may  be  tnat  if  it  should  get  into  the  law  in  this  shape, 
it  would  be  construed  to  apply  only  to  subsistence.  I  will  ask  the 
gentleman  to  reexamine  the  matter,  so  that  to-morrow,  if  the  gentle- 
man desires  to  shift  the  language  of  the  amendment,  he  may  do  so." 

No  further  record  of  debate  on  the  legislation  in  question  has  been 
found.  The  bill  in  which  it  was  incorporated  became  a  law  on 
April  6, 1914,  without  the  amendment  having  been  changed. 

However,  in  view  of  the  plainly  expressed  construction  applied  to 
the  legislation  on  the  floor  of  the  House,  which  construction,  it  must 
be  presumed,  was  in  the  minds  of  the  legislators  when  they  enacted 
the  same,  and  for  other  reasons  hereinbefore  stated,  I  think  we  are 
entirely  justified  in  rejecting  the  construction  of  the  clause  in  ques- 
tion indicated  by  the  punctuation  and  in  holding  that  the  meaning 
of  the  clause  is  that  no  officer  or  employee  of  the  Government  while 
traveling  on  duty  outside  of  the  District  of  Columbia  and  away  from 
his  designated  post  of  duty  shall  be  allowed  any  sum  for  subsistence 
in  excess  of  the  expense  actually  incurred  therefor,  nor  any  sum  for 
such  expenses  so  incurred  in  excess  of  $5  per  day.  So  construed,  the 
clause,  with  a  change  of  position  of  the  words  "  for  subsistence,"  will 
read  as  follows: 

"  On  and  after  July  first,  nineteen  hundred  and  fourteen,  unless 
otherwise  expressly  provided  by  law,  no  officer  or  employee  of  the 
United  States  shall  be  allowed  or  paid  any  sum  for  subsistence  in 
excess  of  expenses  actually  incurred  while  traveling  on  duty  outside 
of  the  District  of  Columoia  and  away  from  his  designated  post  of 
duty,  nor  any  sum  for  such  expenses  actually  incurred  in  excess  of 
$5  per  day." 

The  legislation  so  construed  will  have  no  effect  whatever  on  ex- 
penses other  than  for  subsistence. 

The  principal  question  involved  in  the  submission  having  thus 
been  disposed  of,  there  remains  to  be  considered  the  other  questions 
raised  in  the  submission,  (1)  whether,  under  the  legislation,  supra^ 
expenses  for  traveling,  such  as  railroad  fare,  Pullman  charges,  street- 
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car  fares,  cab  hire,  etc.,  must  be  regarded  as  a  part  of  and  included 
in  the  maximum  of  $5  per  day  allowable  for  expenses  actually  in- 
curred for  subsistence,  and  (2)  what  character  of  expenses  is  spe- 
cifically chargeable  as  subsistence.  These  questions  will  be  answoed 
in  inverse  order. 

It  is  impossible  to  ^ve  a  more  specific  answer  to  the  general  ques- 
ticm  as  to  the  character  of  the  expenses  which  are  properly  diai^ge- 
able  as  subsistence  than  to  say  that  all  expenses  that  can  reasonably 
be  included  under  the  heads  board  and  lodging  are  proper  expenses 
to  be  charged  as  subsistence,  and  that  all  other  expenses  of  travel  can 
not  properly  be  so  diarged.  Whenever  a  question  arises  as  to 
whether  any  particular  item  should  or  should  not  be  charged  as  an 
exp^Qse  of  subsistence  the  question  as  to  the  particular  iton  should 
be  submitted  for  decision. 

In  view  of  the  answer  given  to  question  numbered  (2)  above,  it 
is  apparent  that  none  of  the  items  in  question  numbered  (1),  sudi 
as  railroad  fare,  Pullman  dbarges,  etc.,  is  i>roperly  chargeable  as 
subsistence,  all  those  items  being  expenses  of  transportation. 


ACCOUVTIHO  TOR  CLERKS'  FEES  IX  HATUKAIIZATIOH  CASES. 

A  clerk  of  a  United  States  district  coart  \a  not  required  by  law  to  inclnde  in 
hlB  emolument  returns  to  the  Attorney  General  which  he  makes  under  the 
act  of  June  28,  1902  (32  Stat,  475),  that  portion  of  his  fees  in  naturaliza- 
tion cases  which  he  is  permitted  by  the  naturalization  act  of  June  29,  1906 
(34  Stat,  6(X)),  to  collect  and  retain  for  his  own  use  and  benefit 

Beeision  by  Comptroller  Dowaey,  April  27,  1914: 

The  Auditor  for  the  State  and  Other  Departments  has  submitted 
for  approval,  disapproval,  or  modification  his  decision  of  April  7, 
1914,  as  follows: 

"  In  the  emolument  returns  of  Alexander  L.  Blow,  clerk  of  the 
United  States  District  Court  for  the  Eastern  District  of  North  Caro- 
lina, for  the  fractional  calendar  year  1913,  there  appears  his  earning 
in  naturalization  proceedings. 

**  Section  13,  act  of  June  29, 1906  (34  Stat  L.,  600),  reads  in  part 
as  follows : 

" '  The  clerk  of  any  court  collecting  such  fees  is  hereby  authorized 
to  retain  one-half  of  the  fees  collected  by  him  in  such  naturalization 
proceedings;  the  remaining  one-half  or  the  naturalization  fees  in 
each  case  collected  by  such  clerks,  respectively^  ishall  be  aooounted 
for  in  their  quarterly  accounts  which  they  are  hereby  required  to 
render  the  Bureau  or  Immigration  and  Naturalizati<m.' 

"The  act  of  June  28,  1902  (32  Stat.  L.,  475)^  provides  amonff 
other  things  that  the  clerks  of  the  United  States  district  courts  shaU 
account  for  all  fees  and  emoluments  of  their  offices. 
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"  ^And  the  word  emoluments  shall  be  understood  as  including  all 
amounts  received  in  connection  with  the  admission  of  attorneys  to 
practice  in  the  court,  all  amounts  received  for  services  in  naturaliza- 
tion proceedings,  whether  rendered  as  clerk,  as  commissioner,  or  in 
any  other  capacity,  and  all  other  amounts  received  for  services  in 
any  waxf  connected  with  the  clerk's  oflS^ce.' 

^  It  is  a  well-known  principle  in  the  construing  of  a  statute  that 
a  later  act  does  not  repeal  by  implication  a  former  act  unless  the 
prior  act  is  repugnant  to  the  later  act.  '  Dwarris  on  Statutes,'  pages 
30  and  31,  says; 

"  *And  it  is  a  general  rule  that  subsequent  statutes  which  add  ac- 
cumulative penalties  and  institute  new  methods  of  proceeding,  do  not 
repeal  former  penalties  and  methods  of  proceeding  ordained  by  pre- 
ceding statutes,  without  negative  words*  Nor  hath  a  latter  act  of 
Parliament  ever  been  construed  to  repeal  a  prior  act.  unless  there  be 
a  contrariety  or  repugnancy  in  them. 

"  Bouvier  defines  repeal  as  the  abrogation  or  destruction  of  a  law 
by  a  legislative  act  A  repeal  is  express,  as  when  it  is  literally  de- 
clared by  a  subsequent  law ;  or  is  implied,  when  a  new  law  contains 
provision  contrary  to  or  irreconcilable  with  those  of  the  former  law. 

"  It  has  been  the  practice  of  the  auditing  office  not  to  include  such 
earnings  in  the  clerk's  emoluments. 

"The  act  of  June  28,  1902,  undoubtedly  meant  that  the  clerk 
should  account  for  all  moneys  coming  into  his  hands,  no  matter  in 
what  capacity.  The  act  of  June  29,  1906  merely  allows  him  to  re- 
tain, as  clerk  of  the  court,  one-half  the  fees  received  in  connection 
with  the  naturalization  proceedings  not  to  exceed  $3,000  for  any  fis- 
cal year,  to  defray  any  office  expense  incident  to  the  service  per- 
formed. This  act  does  not  release  him.  of  his  accountability  for  the 
sum  retained.  The  act  of  June  28,  1902,  especially  requires  him  to 
account  for  these  fees.  . 

"  It  is  the  opinion  of  this  office,  and  I  so  decide^  that  Congress 
meant  that  clerks  of  the  United  States  district  courts  should  nave 
as  complete  compensation  for  their  services  the  net  sum  of  $3,500, 
except  those  clerks  otherwise  provided  for  by  law. 

"  You  are,  therefore,  requested  to  modify  the  present  practice  to 
conform  with  the  above  if,  in  your  opinion,  the  present  practice  is 
erroneous.^' 

The  act  of  June  29, 1906,  supra^  provides  a  special  system  of  col- 
lecting and  accounting  for  fees  of  clerks  in  naturalization  cases.  In 
comm(»i  with  the  clerks  of  State  courts  the  clerks  of  United  States 
district  courts  are  authorized  by  the  statute  to  retain  one-half  of  the 
fees  received  in  naturalization  cases  to  an  amount  not  exceeding 
$3,000  per  annum.  They  are  required  to  account  to  the  Bureau  of 
Naturalization  for  the  remaining  half  and  for  all  fees  in  excess  of 
$6,000  per  annum. 

It  is  clear  that  this  provision  is  not  entirely  consistent  with  that 
part  of  the  act  of  June  28,  1902,  which  requires  clerks  of  United 
States  district  courts  to  return  to  the  Attomev  General  and  accoimt 
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for  "all  amounts  received  for  services  in  naturalization  proceed- 
ings." 

The  auditor  holds  that  the  later  act  repeals  the  former  only  to  the 
extent  of  irreconcilable  repugnancy  in  the  provisions  of  the  two 
statutes,  and  that  the  provision  which  authorizes  the  clerks  to  retain 
a  part  of  the  fees  m  natiuralization  cases  is  not  necessarily  in  con- 
flict with  the  provision  of  the  earlier  statute  which  requires  him  to 
return  and  account  for  all  of  the  fees  and  emoluments  of  office, 
including  fees  in  naturalization  cases. 

The  reasoning  is  sound,  but  the  rule  that  a  later  statute  does  not 
repeal  by  implication  an  earlier  statute  on  the  same  subject  matter, 
except  to  the  extent  of  irreconcilable  conflict  between  the  two  laws 
is  subject  to  this  exception,  that  "  though  a  subsequent  statute  be  not 
repugnant  in  all  its  provisions  to  a  former,  yet,  if  it  was  clearly 
intended  to  prescribe  the  only  rule  which  should  govern,  it  repeals 
the  former  statute."  (Sutherland  on  Statutory  Gonstruction,  sec. 
154,  and  authorities  cited  therein.) 

Formerly  fees  of  clerks  in  naturalization  cases  were  not  regulated 
by  the  fee  bill  prescribed  by  law  for  clerks'  services  in  other  cases, 
but  were  fixed  by  the  courts  in  their  discretion,  and  clerks  were  not 
required  to  return  or  account  for  such  fees. ,  {United  States  v.  1131^ 
'120  U.  S.,  169.)  The  act  of  1902,  supra,  requires  an  account 
for  these  fees,  but  does  not  undertake  to  regulate  the  amounts  which 
shall  be  collected.  The  act  of  1906,  supra,  deals  with  the  whole  sub- 
ject of  the  naturalization  of  aliens,  prescribes  the  fees  which  the 
clerk  shall  collect,  and  also  prescribes  a  separate  method  of  account- 
ing for  such  fees,  and  was,  I  think,  clearly  intended  to  supersede  all 
former  legislation  on  this  subject. 

In  a  case  reported  in  15  Comp.  Dec,  295,  the  following  lan- 
guage was  used  by  this  office : 

"  It  is  well  to  remark  that  the  act  of  June  28,  1902,  supra,  was 
amended  by  the  act  of  June  29,  1906,  supra,  only  to  the  extent  of 
providing  a  new  system  of  accounting  for  such  fees  as  were  properly 
collected  under  the  naturalization  law,  but  it  was  not  intended  by 
Congress  to  relieve  a  clerk  of  a  Federal  court  from  accounting  in  his 
regular  emolument  return  for  any  fees  collected  in  excess  of  those 
prescribed  by  the  naturalization  act." 

This  implies  that  a  clerk  is  relieved  from  accounting  for  naturali- 
zation fees  to  the  prescribed  amount,  and  such  seems  to  be  the  proper 
construction  of  the  statute. 

Decisions  of  this  office  of  September  25,  1913,  and  December  12, 
1913,  bear  on  the  question. 

In  the  latter  decision  reference  is  made  to  the  former,  and  it  i^ 
said: 

"  Clerks  of  courts  are  permitted  by  law  to  retain  one-half  of  the 
fees  earned  by  them  in  naturalization  cases,  to  an  amount  not  ex- 
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ceeding  $3,000,  thus  retained,  in  any  one  year.  They  are  entitled  to 
apply  the  money  which  they  are  thus  permitted  to  retain  to  their 
own  use  and  benefit  as  soon  as  it  is  earned  and  collected;  provided 
that  they  do  not  so  apply  any  sum  in  excess  of  the  rate  of  $3,000  per 
annum  for  the  time  they  have  served  when  the  money  is  withdrawn 
for  their  personal  account." 

The  auditor's  decision  is  accordingly  disapproved. 


BEWABBS  70B  BELIYEBT  07  KAVAL  DESEBTEBS. 

Payment  of  a  reward  for  the  deUvery  of  a  deserter  to  the  naval  authorities  is 
not  authorized  where  no  reward  was  offered  prior  to  such  delivery.  How- 
ever, in  such  a  case  the  necessary  expenses  incurred  In  such  delivery  by  the 
person  making  the  same  may  foe  paid  If  approved  by  the  proper  adminis- 
trative authority. 
Comptroller  Downey  to  Paymaster  George  0.  Sohafer,  April  2d,  1914: 

I  am  in  receipt  of  your  submission  of  the  23d  instant,  in  which  you 
request  to  be  advised  as  to  whether  payment  may  properly  be  made 
of  a  reward  of  $50  to  Aaron  W.  Cunningham,  sheriff  of  Montague 
County,  Tex.,  for  the  delivery  to  the  naval  authorities  of  one  W.  H. 
Goolsby,  a  naval  deserter. 

It  appears  from  papers  received  with  your  submission  that  Goolsby 
enlisted  in  the  Navy  in  June,  1912,  and  deserted  therefrom  in  August, 
1912 ;  that  he  surrendered  to  Sheriff  Cunningham  on  April  15,  1914 ; 
and  that,  on  the  following  day,  he  was  delivered  by  that  oificer  to 
the  naval  recruiting  station  at  Dallas,  Tex.  It  further  appears  that 
the  naval  authorities  have  directed  that  Goolsby  be  sent  to  the  re- 
ceiving ship  at  .Norfolk,  Va.,  and  that  a  reward  of  $50  be  paid  to 
Sheriff  Cunningham. 

Your  reasons  for  questioning  the  correctness  of  the  proposed  pay- 
ment of  the  reward  in  this  case  are  not  set  forth  in  your  submission, 
nor  does  the  submission  contain  sufficient  facts  upon  which  to  predi- 
cate a  positive  answer  to  your  question. 

In  view  of  the  frequency  with  "which  such  questions  are  presented, 
it  is  evidently  desirable  to  formulate,  if  possible,  some  conclusions 
which  may  be  fairly  applicable  to  all  cases. 

There  is  no  reward  for  the  apprehension  or  delivery  of  a  deserter 
by  operation  of  law. 

There  is  now,  has  heretofore  been,  and  in  all  probability  will  be 
hereafter,  an  appropriation  under  the  Bureau  of  Navigation  which 
is  available,  among  other  things,  for  "  apprehension  and  delivery  of 
deserters  and  stragglers." 

These  appropriations  have  been  regarded,  and  properly  so,  as 
available  for  the  payment  of  "  rewards "  for  the  apprehension  and 
delivery  of  deserters  and  stragglers,  the  reward  being  held  to  cover 
the  expenses  incurred. 
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The  naval  r^ulations  in  effect  at  the  time  of  Goolsby's  delivery  to 
the  naval  authorities  provide : 

"A  reward  not  exceeding  fifty  dollars  may  be  offered  by  a  com- 
manding oflBcer  for  the  delivery  of  a  deserter  and  one  not  exceeding 
twenty-five  dollars  for  the  delivery  of  a  stragg;ler  into  the  custody 
of  the  naval  authorities  at  such  place  and  within  such  time  as  may 
be  prescribed  in  general  or  specific  instructions  issued  by  the  de- 
partment (Bureau  of  Navigation),  or,  in  the  case  of  a  marine,  by 
the  commandant  of  the  corps.  This  reward  paid  for  the  delivery 
of  a  deserter  or  straggler,  in  no  case  exceeding  fiiftjr  dollars  or 
twenty-five  dollars,  respectively,  shall  be  checked  against  the  ac- 
counts of  such  deserter  or  straggler  and  shall  be  in  full  satisfaction 
of  all  expenses  for  arresting,  keeping,  and  delivering  such  deserter 
or  straggler  other  than  the  expense  of  telegraphing.  In  extraordi- 
nary cases,  where,  by  reason  of  the  distance  to  be  traveled,  the 
amount  of  such  reward  will  not  compensate,  transportation  may  be 
fumidied,  upon  the  order  of  the  Navy  Department  (Bureau  of 
Navigation)  or  commandant  of  the  Marine  Corps^  as  the  case  may 
be,  to  the  civil  officer  from  the  place  of  arrest  to  the  place  of  de- 
livery and  the  return  of  such  officer,  in  addition  to  the  reward  of 
fifty  dollars  or  twenty-five  dollars,  as  the  case  may  be." 

It  will  be  noticed  that  the  regulations,  supra^  do  not  provide  for 
the  payment  of  a  reward  in  all  cases  but  simply  that  a  reward  may 
be  offered  for  the  delivery  of  a  deserter.  Nor  do  they  provide  that 
a  reward  shall  be  offered  in  aU  cases.  It  is  plainly  apparent,  then, 
that  whenever  such  a  reward  is  offered,  the  acceptance  of  the  offer, 
as  manifested  by  the  delivery  of  the  deserter  into  the  hands  of  the 
naval  authorities  at  the  designated  place,  fixes  the  obligation  of  the 
Government  to  pay,  as  if  on  a  contract  obligation  to  pay  for  & 
service  rendered. 

It  becomes  pertinent  in  this  connection  next  to  inquire  whether  a 
"  reward  "  in  the  authorized  amount  may  be  paid  for  the  apprehen- 
sion and  delivery  of  a  deserter  when  in  that  particular  case  no 
reward  has  been  offered. 

I  think  the  impression  prevails  with  peace  officers  generally  over 
the  country  that  there  is  a  standing  reward  in  all  cases,  and  compli- 
cations and  misunderstandings  might  be  avoided  if  that  were  the 
case.  Under  existing  conditions  there  would  be  much  resultant 
equity  in  a  holding  that  the  prescribed  reward  might  be  paid  whether 
specifically  offered  or  not,  but  after  careful  consideration  of  the 
question  I  must  conclude  that  former  holdings  on  that  question  are 
correct,  and  that  a  "  reward,"  as  such^  can  not  properly  be  paid  in  a 
case  where  none  was  "  offered  "  beforehand. 

Acceptance  in  the  manner  indicated  above  of  the  offer  of  a  reward 
of  the  character  in  question  creates  an  obligation  to  pay,  but  it  does 
not  follow  that  delivery  of  a  deserter  to  the  naval  authorities  when 
no  rev^ard  has  been  offered  can  create  any  such  obligation.    It  is 
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settled  that  no  person  by  his  voluntary  act  can  constitute  himself  a 
creditor  of  the  Government. 

It  may,  with  some  apparent  reason,  be  urged  that  even  though  by 
delivery  of  a  deserter,  when  no  reward  has  been  offered,  no  obligation 
to  pay  a  reward  can  be  created,  there  might  still  exist  in  the  consti- 
tuted authorities  a  discretion  to  pay  one  if  they  saw  fit  A  desirable 
condition,  no  doubt,  but  a  proposition  on  which  an  adverse  conclu- 
sion must  be  reached  because,  if  for  no  other  reason,  such  a  pay- 
ment as  a  reward  would  be  a  pure  gratuity. 

But  it  does  not  follow  that  no  payment  may  be  made  in  cases 
where  no  reward  has  been  offered.  An  appropriation  being  avail- 
able for  the  expenses  of  apprehending  and  delivering  deserters,  there 
may  be  a  payment  of  expenses  on  a  reimbursement  basis,  not  as  the 
payment  of  an  obligation  in  such  a  case  but  still  an  authorized  pay- 
ment, if  with  proper  approval,  and  free  from  the  objection  last  above 
stated  to  the  payment  of  a  reward  as  such. 

These  conclusions  are  in  line  with  former  holdings  of  this  office, 
which  are  thus  fully  stated  for  guidance  in  the  determination  of 
such  questions  in  the  future. 

Referring  to  the  specific  case  you  present^  it  will  be  apparent  from 
what  has  been  said  that  the  propriety  or  otherwise  of  the  payment  of 
a  reward  of  $50  by  you  must  depend  upon  whether  such  a  reward 
was  offered  prior  to  the  delivery  of  the  deserter  to  the  naval  au- 
thorities. If  a  reward  was  not  offered,  there  may  be  a  payment  of 
expenses  incurred  on  proper  approval. 


TBAKSPO&TATION  OF  STAXPED  ENVELOPES  AKD  NEWSPAPER  WRAPPERS. 

Where  the  GoTemment  Is  the  only  shipper  of  an  article,  the  rate  charged 
therefor  should  he  a  reasonable  rate  in  view  of  rates  applicable  on  analo- 
gous shipments. 

A  carrier  may  establish  a  scale  of  charges  graduated  reasonably,  according  to 
value,  the  increase  in  rates  being  a  measure  of  the  additional  Insurance  risk 
assumed  by  the  carrier  for  the  Increased  valuation. 

The  determination  of  a  reasonable  rate  is  a  matter  properly  within  the  Juris- 
diction of  the  Interstate  Commerce  Ck>mmlssion. 

Deoision  by  ComptroUer  Downey,  April  29,  1914: 

The  Michigan  Central  Baih*oad  Co.  applied  March  28,  1914,  for 
a  revision  of  the  action  of  the  Auditor  for  the  Post  Office  Depart- 
ment in  disallowing  $74.60  by  settlement  No.  1775,  dated  July  10, 
1913. 

The  auditor  reported  April  21, 1914,  on  said  case  as  follows: 

"  The  Michigan  Central  Railroad  Co.  submitted  bills  Nos.  421,  602, 
559,  135,  and  146  for  three  times  first-class  rate,  viz,  $119.21,  for 
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shipments  in  less  than  carload  lots  of  stamped  envelopes  and  news- 
paper wrappers  from  Dayton,  Ohio,  to  Detroit  Mich.,  in  the  calendar 
year  1912.  The  amounts  claimed  by  the  company  were  allowed  by 
the  Post  Office  Department. 

'^As  there  is  no  published  tariff  covering  such  shipments  this 
office  allowed  $44.61,  the  amount  due  at  the  first-class  rate  on  analo- 
gous shipments,  such  as  fine  stationery,  etc.,  and  disallowed  $74.60 
July  10,  1913,  certificate  No.  1775,  as  shown  in  the  following  state- 
ment: 


BlU  No. 

Claimed. 

Allowed. 

Certificate. 

Dis- 
aUow«d. 

421 

130.26 
12.24 
29.19 
10.00 
14.99 
22.63 

$10.09 
4.08 
14.60 
3.33 
6.00 
7.61 

No.1064,  Oct.  19, 1912 

saoii? 

421 

do 

8wl6 

002 

No.  1938.  Jan.  18, 1913 

14.60 

669 

No.  1505,  Deo.  13, 1912 

6.67 

135 

No.  684,  Sept.  11, 1912 

9.99 

146 

do 

16.08 

119.21 

44.61 

74.60 

*'  The  disallowances  were  made  under  the  Comptroller's  decision 
of  October  2,  1912,  XIX  Comp.  Dec.,  208.  that  where  the  Govern- 
ment is  the  only  shipper  of  an  article  tne  rate  charged  therefor 
should  be  a  reasonable  rate  in  view  of  rates  applicable  on  analogous 
shipments." 

The  company's  contention  for  the  amount  originally  claimed  is  set 
forth  in  its  application  for  revision  of  the  auditor's  action,  as  fol- 
lows: 

"  This  traffic  is  not  classified  at  the  present  time,  the  Government 
being  the  only  shipper  of  such  articles ;  but  the  Dayton  freight  com- 
mittee having  held  that  three  times  first  class  on  such  commodities 
in  less  than  carloads  being  fairly  reasonable  that  settlement  on  any 
other  basis  should  not  be  made  by  the  Government,  and  in  conse- 
quence the  initial  carriers  to  the  movements  in  question  are  unable  to 
reduce  their  charge  and  look  to  the  delivering  carrier,  the  Michigan 
Central  Eailroad,  for  settlement  on  basis  of  three  times  first  class. 

"  It  is  the  contention  of  the  carriers  that  stamped  envelopes  and 
newspaper  wrappers  are  not  analogous  to  fine  commercial  envelopes 
or  other  stationery  which  take  first-class  L.  C.  L.,  in  that  the  placing 
of  postage  stamps  on  the  former  greatly  increases  their  value,  and 
in  consequence  there  is  no  analogy  between  such  stamped  envelopes 
and  newspaper  wrappers  and  ordinary  commercial  envelopes  and 
stationery. 

"L.  C.  L.  shipments  of  stamped  envelopes  and  newspaper  wrap- 
pers are  more  liable  to  loss  from  depredation  than  when  shipped  in 
carloads,  and  in  the  event  of  a  loss  by  theft  the  carrier  would  be  held 
liable  for  the  face  value  thereof,  which  would  greatly  exceed  in  cur- 
rency any  loss  in  like  bulk  of  commercial  stationery. 

"  Carloads  of  said  commodities  take  first-class  rate  with  a  mini- 
mum of  26,000  pounds,  and  are  transported  in  sealed  cars,  bulk  being 
unbroken  to  destination.  Owing  to  the  recognized  face  value 
thereof  there  does  not  appear  to  be  any  doubt  that  the  transportation 
lines  should  receive  a  higher  rate  when  shipped  in  less  quantities. 
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which  necessitates  the  transfer  from  car  to  car  at  junction  points  and 
involves  consequent  exposure  to  loss  by  depredation  or  otherwise, 
and  it  is  respectfully  requested  that  said  settlements  be  carefully 
reviewed  and  additional  allowance  be  ordered  in  the  sums  claimed. 

The  services  under  consideration  were  rendered  December,  1911, 
to  August,  1912.  The  shipments  consisted  of  stamped  envelopes  and 
stamped  newspaper  wrappers,  of  which  the  Government  is  the  only 
shipper  and  for  which  no  rate  is  provided  by  tariffs.  The  shipments 
being  in  less  than  carload  lots,  the  claimant  contends  that  three  times 
the  first-class  rate  should  be  charged  therefor  in  view  of  the  value 
of  the  property  and  the  liability  involved  in  case  of  loss. 

Where  the  Government  is  the  only  shipper  of  an  article,  the  rate 
charged  therefor  should  be  a  reasonable  rate  in  view  of  rates  appli- 
cable on  analogous  shipments.  See  decision  of  this  ofSce  October 
2,  1912  (19  Comp.  Dec,  208). 

At  the  time  of  this  shipment  the  rate  applicable  on  ordinary  en- 
velopes was  the  second-class  rate  for  less-than-carload  shipments 
and  fifth-class  rate  for  carloads  which  between  Dayton,  Ohio,  and 
Detroit,  Mich,,  were  29^  cents  and  12J  cents  per  100  pounds,  respec- 
tively, while  stationery,  generally,  took  the  first-class  rate  of  34 
cents  per  100  pounds  for  less-than-carload  shipments,  with  no  special 
rate  for  carloads.  The  rate  claimed  on  these  shipments — ^three  times 
first  class — ^was  $1.02,  while  the  auditor  allowed  the  first-class  rate — 
34  cents.  Whatever  excess  over  the  second-class  rate  of  29^  cents 
per  100  pounds  is  allowed  for  these  shipments  is  an  allowance  for 
the  increased  liability  of  the  carrier  resulting  from  the  value  of  the 
stamps  on  the  envelopes.  The  newspaper  wrappers  stamped  and 
gummed  may  be  considered  analogous  to  envelopes. 

The  Interstate  Commerce  Commission  has  held  that  a  carrier  may 
lawfully  establish  a  scale  of  charges  applicable  to  a  specific  cc«n- 
modity  and  graduated  reasonably  according  to  value,  and  that  a 
certain  differential  between  rates  which  leave  the  carrier's  liability 
unlimited  and  rates  which  provide  for  a  limited  liability  is  obvi- 
ously proper,  but  the  differential  should  exactly  measure  the  addi- 
tional insurance  risk  which  the  carrier  assumes  when  the  liability  is 
unlimited.  (See  Opinion  No.  933,  in  the  matter  of  released  rates, 
announced  May  14, 1908.) 

In  the  case  of  proved  destruction  of  Government  envelopes  in 
transit,  the  carrier's  liability  is  limited  to  their  intrinsic  value,  being 
the  cost  of  the  stod^  and  tiie  manufacture  and  other  incidental  ex- 
penses, such  as  transportation  charges,  included  in  the  actual  cost 
to  the  United  States.  In  case  of  loss  by  theft,  however,  the  carrier 
is  held  for  the  full  face  value  thereof. 

In  view  of  this  increased  liability  of  the  carrier  from  loss  by 
theft,  it  would  appear  reasonable  that  the  carrier  should  be  entitled 
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to  a  higher  rate  for  stamped  than  for  ordinary  envelopes.  The 
determination  of  a  reasonable  rate  therefor  would  appear  to  be 
properly  within  the  jurisdiction  of  the  Interstate  Commerce  Com- 
mission. In  the  absence  of  any  ruling  by  the  commission  I  am 
inclined  to  sustain  the  auditor  in  the  allowance  of  the  first-class 
rate,  being  the  rate  applicable  on  high-grade  stationery,  to  which 
the  shipments  under  consideration  are  more  nearly  analogous  than 
to  any  other  commodity. 

I  suggest^  however,  that  if  the  carriers  are  not  satisfied  with  this 
rating  the  matter  be  taken  up  with  the  Interstate  Commerce  Com- 
mission, which  may  thoroughly  investigate  the  question  and  deter- 
mine what,  in  justice  to  the  carriers  and  the  Government,  would  be 
a  reasonable  charge  for  the  service  involved. 

If  the  'matter  should  be  taken  before  the  commission,  I  suggest 
further  that  imtil  a  decision  thereon  is  announced  the  transporta- 
tion charges  in  such  cases  as  may  be  settled  in  the  meantime  be 
allowed  at  the  first-class  rate,  with  the  understanding  that  should 
any  increase  be  authorized  by  the  commission  the  same  may  be 
allowed  when  the  decision  thereon  is  rendered. 

The  action  of  the  auditor  in  the  case  imder  consideration  is 
affirmed. 


COXPEHSATION  OF  EHPLOYEES. 

Act  of  June  30,  1906,  construed,  particularly  as  to  the  month  of  February. 

See  decision. 
13  Oomp.  Dec,  205,  and  subsequent  decisions  following  it,  overruled  in  so  far 

as  in  conflict  herewith. 
Deolsion  by  ComptroUer  Bowaey,  April  20, 1914: 

Marie  L.  Font,  clerk,  class  3,  office  of  the  Auditor  for  the  War 
Department,  applied  April  30,  1914,  for  a  revision  of  the  action  of 
the  Auditor  for  the  Treasury  Department  in  settlement  No.  37705, 
dated  April  17,  1914,  disallowing  her  claim  for  pay  amounting  to 
$8.88  as  an  excess  deduction  from  her  salary  for  the  month  of  Feb- 
ruary, 1914,  for  absence  during  that  month  on  leave  granted  without 
pay. 

It  appears  that  claimant  was  in  a  pay  status  in  February,  from 
the  1st  to  10.40  a.  m.  of  the  24th ;  that  she  was  absent  on  autiiorized 
leave  without  pay  for  30  days  from  10.40  a.  m.  of  February  24, 
and  returned  to  duty  on  March  27, 1914. 

The  settlement  of  the  auditor  covers  her  pay  for  the  month  of 
February  only. 

For  her  absence  in  February  on  leave  without  pay  fnxn  10.40 
a.  m.,  February  24  to  28,  there  was  deducted  from  her  salary  for  the 
month  of  February  &Jf  days'  pay,  $30.04,  thereby  treating  February 
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for  the  purpose  of  such  deduction  as  consisting  of  30  days  and  the 
constructive  days  of  February  29  and  80  as  days  of  absence  with- 
out pay. 

Claimant  contends  that  the  deduction,  should  have  been  confined 
to  one  day's  pay  for  each  actual  day  of  absence  without  pay  in  Feb- 
ruary, which  for  the  period  from  10.40  a.  m.,  February  24  to  and  in- 
cluding February  28,  would  be  4^  days,  that  no  deduction  should 
have  been  made  for  constructive  days  of  absence  as  of  February  29 
and  80,  and  that  she  is  entitled  to  the  two  days'  pay,  $8.88,  deducted 
for  constructive  absence  on  the  29th  and  30th. 

The  auditor's  reason  for  disallowing  her  claim  was  as  follows: 

"  If  you  had  been  in  a  pay  status  either  on  February  28  or  March 
1^  you  would  undoubtedly  have  been  entitled  to  pay  for  the  construc- 
tive davs  of  February  29  and  30  contemplated  by  the  act  of  June  30, 
3.906,  the  presumption  being  that  you  would  have  been  present  on 
those  days  (29th  and  30th)  if  you  had  been  present  on  either  Feb- 
ruary 28  or  March  1.  But  you  were  in  a  no-pay  status  from  Feb- 
ruary 24  at  10.40  a.  m.  until  March  26,  inclusive,  and  therefore  en- 
titled to  no  rights  or  benefits  for  those  constructive  days,  as  you 
apparently  were  not  charged  with  those  days  in  your  no-pay.  status 
during  leave." 

Like  some  other  questions  which  reach  this  office  this  one  seems 
never  to  have  been  settled  so  as  to  stay  settled.  After  a  further 
careful  consideration  I  am  forced  to  conclude  that  this  is  so  on 
the  principle  that  a  question  is  never  settled  until  it  is  settled  right. 

Soon  after  the  passage  of  the  act  of  June  30, 1906,  the  then  C<»np- 
troUer  put  a  construction  on  the  act  which  has  been  the  guide  ever 
since,  and  with  which  subsequent  decisions  have  been  made  to  con- 
form for  the  most  part,  but  a  careful  reconsideration  of  the  ques- 
tion leads  me  to  conclude  that  in  one  respect,  at  least,  that  decision 
was  wrong,  and  later  decisions  which  have  followed  it  are  nec- 
essarily to  be  so  classed. 

Under  the  circumstances  I  have  concluded  not  only  to  decide  the 
case  now  presented,  but  also,  in  doing  so^  to  endeavor  to  formulate 
such  rules  of  construction  as  will  permit  the  determination  thereby 
of  all  questions  as  to  pay  or  deductions  therefrom  in  the  month  of 
February. 

The  act  of  June  30, 1906  (34  Stat.,  763),  provides  certain  rules  for 
the  division  of  time  and  computation  of  pay  for  services  rendered, 
viz: 

1.  Annual  compensation  shall  be  divided  into  twelve  equal  instal- 
ments, one  for  each  calendar  month. 

2.  In  paying  for  a  fractional  part  of  a  month  one-thirtieth  of  a 
monthly  instalment  or  of  a  monthly  compensation  shall  be  the  daily 
rate  of  pay. 

8.  Every  month  shall  be  held  to  consist  of  thirty  days. 
4b  The  thirty-first  day  of  a  thirty-one-day  month  shall  be  ex- 
cluded from  computation. 
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5.  February  shall  be  treated  as  if  it  actually  had  thirty  days. 

6.  One  entering  the  service  during  a  thirty-one-day  month  and 
serving  until  the  end  thereof  shall  m  paid  from  the  date  of  entry 
to  the  thirtieth  inclusive. 

7.  One  entering  the  service  during  February  and  serving  until 
the  end  thereof  snail  be  paid  a  month's  pay  less  as  many  thirtieths 
as  there  were  days  elapsed  prior  to  date  oi  entry. 

8.  One  day's  absence  on  the  thirty-first  of  a  mcmth  diall  forfeit 
a  day's  pay. 

The  law  is  apparently  so  plain  that  at  first  blush  it  would  seem 
there  should  be  no  difiiculty  in  its  application,  and,  as  to  many  ques- 
tions, that  is  true,  but  conditions  arise  in  the  mcmth  of  February 
which,  ever  since  the  passage  of  the  act,  have  caused  differences  of 
opinion  and  controversy.  It  is  desirable  that  such  conclusions  be 
reached  as  will  obviate  future  difficulty,  if  possible. 

The  act  theoretically^  and  for  its  purposes,  adds  two  days  to  the 
month  of  February  three  years  out  of  four;  one  day  the  other  year. 
The  day  eliminated  from  a  31-day  month  is  the  last,  not  the  first 
or  an  intervening  day.  The  days  theoretically  added  to  the  mcHith 
of  February  must  be  regarded  not  as  prefixing  or  intervening  be- 
tween other  days,  or  as  of  some  indefinite  location,  but  as  added 
thereto — ^a  theoretical  twenty-ninth  and  thirtieth  day. 

The  theory  of  the  law  is  the  determination  of  the  days  for  which 
an  employee  is  to  be  paid,  not  the  deduction  from  pay.  The  result 
in  most  cases  is  the  same,  but  occasionally  the  traveling  of  the  wrong 
road  may  lead  to  error. 

The  method  of  computation  in  case  of  one  entering  the  service 
during  February  is  specifically  stated  in  the  law.  Beginning  serv- 
ice, for  example,  with  the  sixteenth  day  and  serving  the  remainder 
of  the  month,  the  15  elapsed  days  are  deducted  from  30,  not  as  days, 
but  as  an  equivalent  number  of  thirtieths,  and  for  thirteen  actual 
days  in  the  service  payment  is  made  of  )?/^cen-thirtieths  of  a  monthly 
installment. 

Conversely,  one  severing  his  connection  with  the  Service  at  the 
end  of  the  fifteenth  day  is  entitled  to  pay  for  15  days  at  fifteen- 
thirtieths  of  a  monthly  installment,  and  necessarily,  and  generally 
without  question^  claims  no  benefit  from  the  theoretically  added 
days,  but  loses  the  other  y^/^^^n^thirtieths  of  a  monthly  installment 
for  failure  to  serve  during  the  remaining  thirteen  days.  Thus  in 
one  instance  the  employee  has  the  best  of  it,  in  the  other  the  Gov- 
ernment. But  it  is  a  fair  game  of  give  and  take,  and  final  results 
are  right. 

Difficulties  in  the  application  of  the  principle  seem  to  arise  when 
we  shift  the  point  of  division  from  between  the  fifteenth  and  six- 
teenth, as  illustrated,  to  between  the  twenty-seventh  and  twenty- 
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eighth,  and  particularly  in  a  case  of  absence  from  duty  on  the 
twenty-eighth  or  antecedent  days,  including  the  twenty-eighth. 

If  one  begins  his  service  with  the  twenty-eighth  day  of  February, 
not  a  leap  year,  he  must  receive  for  what  is  in  fact  one  day's  service, 
/Arc^-thirtieths  of  a  monthly  installment.  This  is  not  theoretical  or 
a  matter  of  construction,  but  is  plainly  the  law ;  a  monthly  install- 
ment less  twenty-seven  thirtieths  for  27  prior  days.  The  employee 
has  the  best  of  this.  If  we  reverse  the  situation  must  we  not  bal- 
ance the  account?  If  the  employee  has  served  27  days  and  retires 
from  the  service  he  should  be  .paid  twenty-seven  thirtieths  of  a 
monthly  installment,  and  the  Government  will  retain  the  three- 
thirtieths  for  the  one  actual  day  he  did  not  serve. 

This  conclusion  being  true — ^and  its  correctness  can  hardly  be 
questioned— =-it  is  apparent  that  the  theoretical  twenty-ninth  and  thir- 
tieth days  do  not  in  any  way  attach  themselves  to  or  confer  any 
benefit  on  service  performed  on  any  days  previous  to  the  twenty- 
eighth,  but  that  they  confer  all  their  benefit  on  a  service  performed 
on  that  day.  We  can  not  convert  them  into  actual  days.  There  can 
be  no  actual  service  to  correspond  to  them.  They  are  theoretical  and 
used  as  a  basis  of  computation  only,  and  as  such,  and  by  virtue  of 
the  express  provision  of  the  statute,  they  must  attach  themselves  to 
and  become  practically  a  part  of  the  twenty-eighth  day. 

And  in  the  case  last  cited,  a  termination  of  service  after  the  twenty- 
seventh,  we  may  apply  the  suggestion  that  the  law  aims  to  determine 
time  for  which  an  employee  is  to  be  paid  and  not  deductions,  for  in 
this  illustrative  instance  we  determine  that  pay  is  due  for  27  days  and 
to  the  amount  of  twenty-seven  thirtieths  of  an  installment  and  the 
three-thirtieths  take  care  of  themselves. 

With  the  theory  as  to  the  two  added  days  determined  as  above 
stated,  a  theory  which  necessarily  results  from  conclusions  forced  by 
the  law  in  the  stated  illustrative  cases — ^the  result  in  case  of  an 
absence  from  duty  on  the  twenty-eighth  day  of  February  only  is 
plainly  apparent;  that  is,  the  employee  was  on  duty  27  days,  and  if 
not  absent  with  pay — ^that  is,  in  a  pay  status  on  the  twenty-eighth — 
can  be  paid  only  twenty-seven  thirtieths  of  a  monthly  installment. 
Resultantly,  the  28th  day  of  February  necessarily  counts  as  three 
days,  or  in  leap  year  the  29th  as  two  days. 

As  a  final  proposition,  and  one  which  should  be  conclusive,  it  may 
be  said  that  there  is  no  possible  reason  to  be  urged  why  an  employee 
of  the  Government  should  receive  three-thirtieths  of  a  month's  wages 
for  working  one  day  on  the  28th  of  February  and  forfeit  to  the  Gov- 
ernment but  one-thirtieth  if  he  does  not  work.  A  rule  which  works 
one  way  in  the  interest  of  the  employee  should  work  the  other  way 
in  the  interest  of  the  Government. 
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The  first  decision  of  this  office  on  this  question  (13  Comp.  Dec, 
205)  was  in  conflict  herewith  on  this  point  Other  decisions,  to  a 
quite  recent  date,  have  followed  that  precedent. 

As  the  matter  now  presents  itself  to  me,  I  believe  they  were  wrong 
and  discriminated  against  the  Government,  and  I  deem  it  my  duty 
to  overrule  all  former  decisions  to  the  extent  that  they  are  in  ocmflict 
herewith. 

The  action  of  the  audit(Hr  in  disallowing  the  claim  now  before  me 
was  right,  although  his  statement  of  the  reasons  therefor  is  not  fully 
approved. 

PAYXENT  FOB  PEBSONAL  SEBVIGES  IH  EXECUTIVE   BEPABTXEVTS   AT 

WASHIHOTON,  D.  C. 

The  appropriation  "Protecting  interests  of  the  United  States  in  lands  and 
waters,  District  of  Oolambia/'  is  available  for  expenditure  only  upon  the 
direction  and  approval  of  the  Attorney  General  for  such  purposes  as  he  may 
deem  necessary  for  carrying  out  the  provisions  of  the  act  of  April  27, 1912 
(37  Stat,  93,  94). 

Where  the  Attorney  General  under  this  authority  employs  a  stenographer  who 
renders  service  solely  In  connection  with  the  subject  matter  of  this  act, 
such  service  is  not  a  departmental  service,  and  the  employment  is  not  a 
violation  of  the  act  of  August  5,  1882  (22  Stat.,  255). 

Decision  by  Comptroller  Downey,  May  4,  1914: 

The  Auditor  for  the  State  and  Other  Departments  reported  for 
approval,  disapproval,  or  modification  his  decision  of  April  30,  1914, 
as  follows : 

"  This  office  has  before  it  for  settlement  two  vouchers  in  the  account 
of  J.  H.  Mackey,  disbursing  clerk,  Department  of  Justice,  for  the 
month  of  December,  1913,  representing  payments  made  by  the  said 
disbursing  clerk  to  Mary  A.  E.  Murrav  for  personal  services  at 
Washin^on,  D.  C,  during  November  ana  December,  1913,  from  the 
appropriation  for  '  Protecting  interests  of  United  States  in  lands  and 
waters,  District  of  Columbia/ 

"  Section  6  of  the  above  act  appropriates  the  money  for  the  pur- 
poses of  the  act  and  reads  as  follows: 

" '  That  for  carrying  out  the  provisions  of  this  act,  there  is  hereby 
appropriated,  out  of  any  moneys  in  the  Treasury  not  otherwise  ap- 
propriated, tne  sum  of  twenty-five  thousand  dollflirs,  to  be  expended 
only  upon  the  direction  and  approval  of  the  Attomejr  General  for 
such  purposes  as  he  may  deem  necessary.'  (Act  of  April  27, 1912, 37 
Stat.,  93-94.) 

"According  to  official  notice  received  by  this  office  from  the  ap- 
pointment clerk.  Department  of  Justice,  Miss  Murray  held  a  position 
as  clerk,  with  salary  payable  from  the  above  stated  appr<^riation, 
during  the  time  covered  by  the  vouchers  involved.  Her  record  ap- 
pears as  follows : 

" '  Notice  No.  358— Clk.,  office  of  A.  G. ;  appt.  July  15/12  for  temp 
service,  vice  Carl  Johnson,  temp,  promoted;  salary  $75  per  month; 
e.  o.  d.  July  15/12,  oath  July  15/12. 
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"  *  Notice  No.  368 — Services  will  terminate  close  of  Sept.  15,  1912. 

"  *  Notice  No.  370 — Services  terminated  close  of  Sept.  15/12  and 
Miss  Mun'ay  appt.  clerk  at  $75  per  month,  app'n  "  Investigating  title 
of  U.  S.  to  lands  in  D.  C,"  temporary  for  one  month. 

"*  Notice  No.  374 — Commencing  Oct.  16/12,  salary  will  be  paid 
from  app'n  for  "  Protecting  title  of  U.  S.  to  lands  in  D.  C."  Em- 
ployment to  continue  until  further  notice. 

" '  Notice  No.  512— Resigned,  effective  close  of  Mar.  31, 1914.' 

"  Personal  services  and  payment  therefor  have  not  been  specifically 
provided  for  or  authorizea  by  the  act  of  April  27, 1912,  above,  grant- 
ing the  appropriation.  I  am,  therefore,  of  the  opinion,  and  so  decide, 
that  these  payments  are  in  violation  of  section  4  of  the  act  of  August 
5,1882  (22  Stat.,  255)." 

The  act  of  Congress  making  the  foregoing  appropriation  is 
entitled — 

"An  act  providing  for  the  protection  of  the  interests  of  the  United 
States  in  lands  and  waters  comprising  any  part  of  the  Potomac  River, 
the  Anacostia  River  or  Eastern  Branch,  and  Rock  Creek  and  lands 
adjacent  thereto." 

By  it  authority  was  conferred  upon  the  Attorney  General  to  insti- 
tute proceedings  "  for  the  purpose  of  establishing  and  making  clear 
the  title  of  the  United  States  "  in  said  lands  and  waters  in  the  District 
of  Columbia.  The  appropriation  was  made  available  to  be  expended 
only  upon  the  direction  and  approval  of  the  Attorney  General  for 
such  purposes  as  he  may  deem  necessary  for  carrying  out  the  provi- 
sions of  said  act.  The  act  itself  does  not  specifically  provide  for  the 
employment  of  and  payment  for  personal  services  at  the  seat  of 
government. 

The  act  of  August  5,  1882  (22  Stat.,  256),  is  very  explicit  and 
stringent.  Having  been  in  force  so  long  as  it  has  and  been  so  often 
the  subject  of  discussion  and  decision,  it  is  somewhat  strange  that  we 
yet  have  to  consider  frequently  the  question  of  its  violation.  The 
difficulties  are  added  to  by  the  fact  that  Congress  so  frequently  passes 
acts  which  leave  open  the  question  whether  it  was  intended  by  the 
granting  of  a  broad  discretionary  power  to  take  the  particular  case 
out  of  the  operation  of  the  statute  in  question. 

The  statute  prohibits  the  employment  of  personal  services  in  any 
of  the  executive  departments  except  at  such  rates  and  in  such  numbers 
as  may  be  specifically  appropriated  for  and  prohibits  payment  for 
personal  service  in  any  executive  department  from  any  contingent 
appropriation  or  from  any  appropriation  for  any  specific  or  general 
purpose  unless  the  employment  is  authorized  and  payment  specifically 
provided  for  in  the  law  making  the  appropriation. 

The  specific  purpose  of  the  appropriation  in  question  is  the  carry- 
ing out  of  the  provisions  of  an  act  directing  the  institution  by  the 
Attorney  General  of  a  suit  or  suits  "  in  the  nature  of  a  bill  in  equity  " 
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to  protect  the  interests  of  the  United  States  in  certain  lands  and 
waters. 

The  appropriated  fund  for  such  purpose  is  to  be  expended  under 
the  direction  of  the  Attorney  General  "  for  such  purposes  (in  carry- 
ing out  the  provisions  of  the  act)  as  he  may  deem  necessary." 

The  noticeably  broad  discretion  conferred  on  the  Attorney  General, 
without  limitation  or  specification,  gives  rise  to  the  assumption  that 
Congress  probably  could  not  anticipate  the  nature  or  amount  of  the 
necessary  expenses  and  was  willing  to  trust  the  discretion  of  the 
Attorney  General.  However,  it  must  be  concluded  that  this  dis- 
cretion, broad  as  it  is,  is  not  sufficiently  specific  to  take  any  personal 
employments  in  the  Department  of  Justice  out  of  the  provisions  of 
the  act  of  1882,  and  we  are  left  to  determine  on  another  basis  whether 
the  employment  now  in  question  was  prohibited  by  that  act. 

The  act  of  April  27, 1912,  provides  for  the  ascertaining  of  the  value 
of  any  determined  right  in  said  lands  or  waters  adverse  to  the  United 
States,  but  it  does  not  provide  for  payment  therefor  out  of  the  appro- 
priation made.  It  was  of  course  not  contemplated  that  the  Attorney 
General  or  any  of  his  assistants  or  any  of  his  regular  office  force  was 
to  be  paid  out  of  the  appropriation  made  for  any  services  rendered  in 
the  matter  by  them.  But  it  must  have  been  contemplated  that  ex- 
penses would  necessarily  be  incurred,  and  in  all  probability  such 
expenses  would  involve  personal  services  of  a  special  character. 

Personal  services  could  not  be  procured  from  this  appropriation  to 
be  rendered  in  the  Department  of  Justice  under  such  circumstances 
as  that  those  rendering  them  became  in  any  way  or  to  any  extent  an 
addition  to  or  a  part  of  the  force  of  the  department  or  engaged  in 
any  degree  on  its  regular  work,  but  it  does  not  necessarily  follow 
that  if  personal  services  were  necessarily  procured  by  the  Attorney 
General  solely  in  connection  with  the  purposes  of  the  act  in  question 
he  could  not  avail  himself  of  such  services,  for  convenience  sake,  in 
the  Department  of  Justice  in  a  purely  physical  sense.  Where  the 
services  in  question  were  rendered  does  not  appear,  but  if,  in  the 
exercise  of  the  broad  discretion  conferred  on  him  by  Congress,  he 
found  the  employment  of  a  stenographer,  for  example,  upon  this 
particular  work  necessary,  and  could  properly  employ  that  stenog- 
rapher so  long  as  the  service  was  rendered  in  the  court  room  or  at 
some  other  point,  it  would  be  an  unnecessarily  narrow  construction 
to  say  that  when  convenience  and  necessity  demanded  he  might  not 
have  the  services  of  that  stenographer  in  his  own  office  in  connection 
with  that  particular  work  or  in  that  of  one  of  his  assistants  engaged 
thereon.  The  propriety  or  otherwise  of  the  employment  is  not  to 
be  determined  by  the  place  where  the  employee  may  be  physically 
present  so  much  as  by  the  question  of  whether  the  service  rendered 
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is  purely  and  solely  in  connection  with  the  subject  matter  of  the 
authority  conferred  and  not  a  departmental  service.  When  so  con- 
fined it  is  an  employment  authorized  by  the  act  within  the  discretion 
conferred  on  the  Attorney  General.  If  not  so  confined  it  is  a  viola- 
tion of  the  act  of  1882  and  necessarily  unauthorized.  Wliere  such 
distinctions  must  be  drawn  in  reconciling  legislative  provisions  we 
must  give  weight  to  the  assumption  that  the  head  of  the  department 
involved  will,  in  good  faith,  regard  the  prohibitions  of  the  law  and, 
in  the  absence  of  a  showing  to  the  contrary,  we  must  assume  that  he 
will  discharge  his  duties  in  accordance  therewith  and  not  in  violation 
thereof.  The  vouchers  submitted  show  that  the  employee  in  question 
is  a  stenographer  and  that  the  services  for  which  she  was  paid  from 
this  appropriation  were  rendered  "  in  connection  with  suits  for  the 
protection  of  the  title  of  the  United  States  to  lands  in  the  District  of 
Columbia."  They  are  certified  by  "A.  C.  Gauss,  special  assistant  to 
the  Attorney  General,"  but  are  not  approved  by  the  Attorney  Greneral 
nor  accompanied  by  any  certification  that  the  employment  was  au- 
thorized by  him  as  a  necessary  expense  in  the  carrying  out  of  the 
provisions  of  the  act  in  question. 

When  approved  for  payment  by  the  Attorney  General  out  of  this 
appropriation,  and  within  the  holding  of  this  decision,  they  may 
properly  be  passed  to  the  credit  of  the  disbureing  officer. 

Some  of  the  facts  appearing  only  inferentially,  it  may  be  added 
that  if  this  employment  was  authorized  by  the  Attorney  General  as 
necessary  in  carrying  out  the  provisions  of  the  act  in  question  and 
was  not  an  employment  in  the  department  in  any  sense,  the  discre- 
tion  given  the  Attorney  General  is  sufficient  for  the  purpose  and  other 
questions  discussed  are  irrelevant. 

The  decision  of  the  auditor  is  not  approved,  but  is  modified  in 
accordance  herewith. 


T&AVELIHa  ALI.OWA]irGE&— BATHS. 

A  charge  for  bath,  when  actuaUy  Incurred.  Is  aUowable  under  Treasury  Depart- 
ment Circular  No.  50  of  October  21,  1912,  if  it  is  included  within  and  is  a 
part  of  the  maximum  dally  allowance  for  lodging  and  subsistence. 

When  such  charges  appear  regularly  or  daily  in  accounts  of  Government 
oflteials  the  matter  should  be  so  regulated  in  the  various  departments  as 
to  place  the  accounting  officers  in  possession  of  some  evidence  that  this 
regularity  of  expenditure  has  in  fact  always  occurred. 

Beeision  by  GomptroUer  Downey,  May  4,  1914: 

The  Secretary  of  the  Treasury  on  April  22,  1914,  requested  a  re- 
vision of  the  action  of  the  Auditor  for  the  Treasury  Department  in 
settlement  No.  7837,  dated  March  17,  1914,  of  the  accounts  of  S.  B. 
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Jacobs,  disbursing  clerk,  Treasury  Department,  in  disallowing  pay- 
ment of  $2  for  baths  on  voucher  No.  30  of  C.  C.  Wall,  special  agent, 
while  en  route  New  York  to  Savannah,  October  23  to  26, 1913,  via  the 
Ocean  Steamship  Co.,  of  Savannah  Line. 

This  trip  was  made  under  instructions  issued  October  11,  1913, 
by  direction  of  the  Secretary  of  the  Treasury,  which  assigned  Mr. 
Wall  to  the  charge  of  the  seventh  special  agency  customs  collection 
district,,  with  official  station  at  Savannah,  Ga.,  from  and  after  arrival 
at  that  port.  He  was  also  directed  to  assume  charge  on  or  before 
November  1,  1913. 

The  item  was  disallowed  under  the  decision  of  June  14,  1913,  to 
the  disbursing  clerk.  Treasury  Department  (65  MS.  Comp.  Dec, 
1405),  upon  a  somewhat  similar  question  wherein  it  was  said : 

"  You  are  advised  that  you  will  not  be  authorized  to  pay  the  charges 
in  question  made  for  baths,  unless  the  provisions  of  me  circular  are 
extended  by  the  Secretary  of  the  Treasury  to  include  the  same  in  this 
particular  case." 

On  October  11,  1913,  the  regulations  of  the  Treasury  Department 
(Circular  No.  50  of  October  21, 1912)  were  amended  as  follows: 

"  Baths. — ^Where  it  is  impracticable  to  procure  lodging  with  bath 
attached,  or  with  privilege  of  bath,  separate  charges  or  vouchers 
may  be  submitted  for  baths,  provided  that  the  expense  thereof  is  in- 
cluded within  and  is  a  part  of  the  maximum  daily  allowance  for  lodg- 
ing and  subsistence." 

This  amendment  to  the  regulations  was  made  prior  to  the  dates 
for  which  the  charges  ^in  question  were  made  and  was  therefore  in 
full  force  and  effect  at  that  time.  The  only  question,  therefore,  arises 
because  of  the  apparent  fact  that  while  the  charge  is  for  ^^  baths  en 
route,"  the  expenditure  seems  to  have  been  not  specifically  for  baths  but 
because  of  an  additional  charge,  over  and  above  the  accommodations 
available  on  transportation  request,  for  a  room  "with  bath  privilege.'' 
If  this  be  true,  the  fault  with  the  charge  is  that  it  is  not  correctly 
made  and,  if  stated  otherwise  than  according  to  the  facts,  that  alone 
should  require  a  disallowance,  but  I  am  not  sufficiently  in  possession 
of  facts  to  justify  such  a  course  and  the  item  wiU  be  allowed  as  within 
the  amended  regulations. 

In  this  connection  some  matters  present  themselves  suggesting  the 
prevalence  of  similar  practices  in  the  public  service  generally  which 
should  receive  the  attention  of  those  in  authority. 

In  the  first  place,  it  appears  in  this  case  that  this  special  agent  was 
directed  to  preceed  to  Savannah,  Ga.,  and  take  charge  of  that  dis- 
trict. He  could  have  made  the  trip  from  New  York  by  rail  in  a 
little  less  than  24  hours.  He  went  by  steamer,  and  according  to  his 
expense  account  was  traveling  on  the  23d,  24th,  25th,  and  26th  of  the 
month.    If  the  time  was  his  own  and  the  expense  was  no  monf  and 
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he  was  not  sooner  needed  there,  no  well-founded  complaint  could  be 
made;  but  for  these  extra  three  days  on  the  steamer  he  was  paid 
$10  per  day.  One  day  consumed  in  travel  would  have  left  the 
other  three  days  available  for  service  at  his  post.  The  law  contem- 
plates Government  travel  by  the  shortest  usually  traveled  route. 
This  has  reference  primarily  to  the  question  of  travel  expense,  but 
where  an  employee  is  being  paid  for  service  the  consumption  of  un- 
necessary time  in  travel  is  not  justified.  I  am  not  disposed  to  open 
up  this  account  at  this  time,  but  I  suggest  that  where  an  officer,  for 
his  own  convenience  or  pleasure,  does  as  this  agent  did  the  extra  time 
consumed  should  be  at  his  own  expense,  and  payment  of  compensa- 
tion therefor  is  not  justified. 

Another  prevalent  practice  giving  rise  to  suspicion  of  abuse  of 
privilege  is  called  to  my  attention  not  only  by  expense  vouchers  now 
before  me,  but  by  many  others  which  have  recently  come  under  my 
observation.  The  question  in  this  case  is  upon  a  charge  for  ^'  baths,'' 
presumably  four  at  50  cents  each.  Another  voucher  presented  by 
the  same  agent  contains  an  item,  ^^  bath,  50^,"  every  day  with  notice- 
able regularity.  Other  vouchers  recently  before  me  have  contained 
the  same  item  with  unbroken  regularity  for  every  day  of  the  month 
without  regard  to  surrounding  circumstances  or  conditions,  and  irre- 
spective of  the  fact  that  in  at  least  some  localities  they  are  '^  cheaper.'' 
And  this  applies  to  travel  vouchers  in  all  branches  of  the  service. 

In  no  case  are  these  charges  ever  supported  by  subvouchers. 

It  is  said  that  ^'  cleanliness  is  next  to  Godliness,"  and  far  be  it  from 
me  to  advocate  a  vast  "  army  of  the  imwashed  "  in  the  Government 
service,  but  the  prevalence  of  this  item  uninterruptedly  in  expense 
accounts  imder  all  varying  conditions  and  always  at  the  maximum 
figure  has  attracted  the  attention  of  the  accounting  officers  generally 
and  given  rise  to  the  fear  that  possibly  the  Government  is  unneces- 
sarily putting  temptation  in  the  way  of  its  officers, 

A  single  item  of  this  kind  is  a  very  small  matter,  but  multiplied 
regularly  by  the  days  and  multiplied  again  by  the  number  of  men 
rendering  such  accounts  the  acorn  develops  into  the  oak  with  rapidity. 

Even  then  the  accounting  officers  could  find  no  fault  if,  when  called 
upon  to  audit  and  allow  these  regularly  recurring  items,  they  could 
have  proper  assurance  that  from  the  first  to  the  thirty-first  not  a  sin- 
gle bath  had  ever  been  missed  and  that  the  price  actually  paid  never 
varied. 

These  things  are  said  that  the  occasion  may  be  made  apparent  for 
treatment  of  the  matter  by  regulation  in  the  various  departments, 
to  the  extent  at  least  that  the  accounting  officers  may  have  some  evi- 
dence that  this  indicated  and  remarkable  regularity  of  expenditure 
has  in  fact  always  occurred. 
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00XPEN8ATI0H  OF  INSPECTORS  OF  CVSTOXS. 

Payment  of  compensation  of  $5  per  diem  to  an  ini^)ector  of  customs  at  the 
port  of  New  York  from  August  16,  1910,  to  August  16,  1912,  is  not  required 
by  law. 

Inferentially,  as  to  compoisation  of  $6  per  diem  during  same  period,  but,  held, 
question  not  f6r  decision. 

Deeision  by  Comptroller  Downey,  Xay  7,  1914: 

James.  T.  Penfield,  by  his  attorneys,  filed  on  April  10,  1914,  an 
application  for  revision  of  the  action  of  the  Auditor  for  the  Treas- 
ury Department  in  settlement  No.  6891,  of  March  20,  1914,  in  dis- 
allowing his  claim  for  additional  compensation,  as  follows: 

"  Under  date  of  March  11,  1914,  we  filed  a  claim  of  Mr.  James  T. 
Penfield  with  the  Auditor  for  the  Treasury  Department  for  $732, 
additional  compensation  for  the  period  from  August  16,  1910^  to 
August  16, 1912,  and  under  date  of  March  13, 1914,  we  filed  a  supple- 
mental claim  for  the  same  party  for  an  additional  sum  of  $732,  both 
of  which  were  disallowed  oy  the  auditor  under  dates  of  March  20 
and  March  25,  respectively. 

"  Under  section  6  of  the  act  of  July  31, 1894,  we  desire  to  request  a 
review  of  the  above  disallowance,  and  in  support  of  this  request  we 
inclose  herewith  a  memoranda  brief." 

The  application  for  revision  shows  that  two  separate  claims  were 
filed  by  the  applicant's  attorneys  for  additional  pay  of  $732  in  each 
claim. 

A  brief  filed  in  the  case  sets  forth  that  the  claimant  was  appointed 
an  inspector  of  customs  at  the  port  of  New  York  August  16,  1910, 
at  a  compensation  of  $4  per  diem,  and  served  from  date  of  appoint- 
ment until  August  16,  1912,  both  dates  inclusive,  covering  a  period 
of  732  days.  He  was  paid  for  the  period  at  $4  per  diem.  He  claimed 
that  under  the  act  of  December  16, 1902  (32  Stat.,  753),  the  statutory 
pay  of  inspectors  of  customs  at  the  port  of  New  York  was  $5  per 
diem,  and  that  such  rate  was  not  reduced  by  subsequent  legislaticxi. 
Wherefore  in  original  claim,  filed  March  11,  1914,  he  claimed  $1  per 
diem  additional  compensation,  amounting  to  $732. 

This  claim  was  acted  upon  and  disallowed  by  the  Auditor  for  the 
Treasury  Department  March  20,  1914. 

A  supplemental  claim  for  further  additional  amount  of  $732  was 
filed  March  13,  1914,  upon  the  allegation  that  section  2  of  the  act  of 
March  4,  1909  (35  Stat.,  1065),  increased  the  pay  of  inspectors  of 
customs  at  the  port  of  New  York  to  $6  per  diem. 

Formal  action  on  the  supplemental  claim  does  not  appear  to  have 
been  taken  by  the  auditor.  The  auditor's  action  on  the  original  claim 
of  March  11,  1914,  settled  and  disallowed  March  20,  1914,  appears 
to  be  (dove  subject  to  revision  by  the  Comptroller. 

The  legislation  affecting  the  pay  of  inspectors  of  customs  appears 
as  follows : 
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Section  2,  act  of  March  21, 1799  (1  Stat.,  706) ,  fixed  pay  of  inspectors 
of  customs  at  $2  per  diem,  and  the  act  of  April  26,  1816  (3  Stat., 
306) ,  increased  the  pay  50  per  cent,  making  it  $3  per  diem.  On  these 
two  acts  is  based  section  2733  of  the  Bevised  Statutes. 

The  act  of  April  29,  1864  (13  Stat.,  61),  provided: 

"  That  the  Secretary  of  the  Treasury  be,  and  he  hereby  is,  author- 
ized to  increase  the  compensation  of  inspectors  of  customs  in  such 
ports  as  he  may  think  it  advisable  so  to  do,  and  may  designate,  by 
adding  to  the  present  compensation  of  said  officers  a  sum  not  exceea- 
ing  one  dollar  per  day.  But  the  increase  hereby  authorized  shall 
not  extend  beyond  July  first,  eighteen  hundred  and  sixty-five." 

Section  5  of  the  act  of  March  2,  1865  (id.,  460),  extended  the 
effectiveness  of  the  preceding  authorization  to  July  1,  1866;  and 
again,  section  9,  act  of  July  23, 1866  (14  Stat.,  208),  extended  author- 
ized increases  without  limitation^  that  act  referring  to  the  act  of 
April  29, 1864,  as  "  the  act  (of  that  date)  inc*«asing  the  compensation 
of  inspectors  of  custc«ns  in  certain  ports." 

By  letter  of  June  6, 1864  (Book  19,  H,  Secretary's  Files),  the  Sec- 
retary of  the  Treasury  advised  the  collector  of  New  York  that  the 
pay  of  inspectors  of  customs  would  be  $4  per  diem. 

The  act  of  1864,  supra^  continued  in  force  by  said  acts  of  1865  and 
1866,  constituted  the  basis  of  section  2737,  Revised  Statutes,  and 
under  their  provisions  the  pay  of  all  inspectors  of  customs  at  the 
port  of  New  York  appears  to  have  been  continued  at  $4  per  diem  until 
after  the  passage  of  the  act  of  December  16,  1902  (32  Stat.,  753), 
although  it  was  provided  in  the  deficiency  act  of  March  3,  1881  (21 
Stat.,  429) ,  "  that  hereafter  the  Secretary  of  the  Treasury  may  ap- 
point inspectors  of  customs  at  a  compensation  less  than  $3  per  day 
when,  in  his  judgment,  the  public  service  will  permit'^ 

The  act  of  December  16,  1902,  aupra^  provided : 

"That  the  Secretarjr  of  the  Treasury  is  herdby  authorized  to 
increase  the  compensation  of  inspectors  of  customs  at  the  port  of 
New  York  as  he  may  think  advisable  and  proper  by  adding  to  their 
present  compensation  a  sum  not  exceeding  one  dollar  per  day,  which 
additional  compensation  shaU  be  for  work  now  performed  by  them 
at  unusual  hours,  for  which  no  compensation  is  now  allowed,  and 
shall  include  work  performed  by  said  inspectors  at  night  in  exam- 
ining passengers'  baggage,  and  also  as  reimbursement  for  expenses 
incurred  by  them  for  meals  and  transportation  while  in  the  discharge 
or  performance  of  their  official  duties." 

Whether  the  language  of  this  act  is  permissive  in  form  is  to  be  so 
construed  or  as  mandatory  must  necessarily  be  for  consideration. 
However  that  may  be,  the  fact  is  that  on  January  5,  1903,  the  Sec- 
retary of  the  Treasury  advised  the  collector  of  the  port  of  New  York 
that  the  pay  of  inspectors  was  increased  to  $5  per  diem.  (Book  No. 
10,  Vol.  1,  N.  Y.  Customs.) 
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Upon  the  question  as  to  the  proper  construction  of  the  act^  we  have 
for  such  consideration  as  it  may  be  entitled  a  legislative  declaration  in 
the  deficiency  act  of  June  30, 1906  (34  Stat,  634,  636),  as  follows: 

"  To  pay  the  inspectors  of  customs  of  the  port  of  New  York  the 
difference  "between  the  per  diem  salary  of  four  dollars  paid  them  dur- 
ing the  months  of  October,  November,  and  December,  nineteen  hun- 
dred and  five,  and  their  ^proper  per  diem  salary  for  the  same  period 
(five  dollars  per  diem)  m  accordance  with  the  act  of  Congress  ap- 
proved December  sixteenth,  nineteen  hundred  and  two.  thirty-one 
thousand  dollars,  or  so  much  thereof  as  may  be  necessary/' 

It  appears  as  indicating  the  occasion  for  this  legislaticm  that  in 
1905  the  per  diem  pay  of  inspectors  of  customs  at  the  port  of  New 
York  was  reduced  from  $5  to  $4  by  administrative  action,  effecting 
reduction  in  payment  accordingly  for  the  months  of  October,  Novem- 
ber, and  December,  1905. 

No  further  change  appears  to  have  been  made  by  law  or,  so  far  as 
I  am  informed,  by  administrative  action,  affecting  the  pay  of  in- 
spectors of  customs  at  the  port  of  New  York  until  March  4,  1909, 
the  date  of  approval  of  '^An  act  fixing  the  compensation  of  certain 
officials  in  the  customs  service  and  for  other  purposes  "  (35  Stat., 
1065),  section  2  of  which  provides: 

"  That  the  Secretary  tof  the  Treasury  be,  and  he  is  hereby,  author- 
ized to  increase  and  fix  the  compensation  of  inspectors  of  customs  as 
he  may  think  advisable,  not  to  exceed  in  any  case  the  rate  of  six  dol- 
lars per  diem,  and  in  all  cases  where  the  maximum  compensation  is 
Eaid  no  allowance  shall  be  made  for  meals  or  other  expenses  incurred 
y  inspectors  when  required  to  work  at  unusual  hours. 

This  act  differs  from  the  act  of  December  16,  1902,  supra^  in  its 
application,  as  an  earlier  act  applies  only  to  the  port  of  New  Yoric, 
while  the  later  act  is  general  in  its  application,  except  section  5,  which 
applies  to  the  port  of  San  Francisco. 

Sections  1,  3,  4,  and  6  provide,  each,  that  the  Secretary  of  the 
Treasury  be  authorized  to  "increase  and  fix  the  compensation''  of 
the  officers  and  employees  of  the  customs  service  therein  named, 
respectively,  within  the  limitations  fixed  in  the  several  sections. 

There  is  in  the  act  no  specific  indication  of  contemplated  reduction 
in  rates  of  payment,  but  in  each  succeeding  section  the  Secretary 
is  authorized  to  increase  and  fix  the  rate  of  pay  as  he  may  think 
advisable.  The  scope  of  the  word  "  fix  "  in  the  connection  in  which 
used  is  thus  of  interest. 

The  question  properly  before  me  is  whether,  for  service  rendered 
as  an  inspector  at  New  York,  from  August  16,  1910,  to  August  16, 
19l2,  claimant  was  entitled,  as  a  matter  of  law,  to  $5  per  day  instead 
of  $4  as  paid.  The  supplemental  claim,  so-called,  on  the  basis  of  $6 
per  day  as  statutory  pay  instead  of  $4  paid,  was  not  acted  on  by  the 
auditor  because,  as  he  states,  the  original  claim  having  been  di^al- 
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lowed,  no  settlement  of  the  supplemental  claim  was  thought  neces- 
sary. The  auditor  having  disallowed  the  first  claim  he  must  neces- 
sarily have  disallowed  the  supplemental  claim,  but  not  having  in 
fact  acted  on  it,  it  is  not  before  this  office  for  action  but  must  be 
more  or  less  involved  in  the  general  consideration  of  the  question. 

I  have  formally  reviewed  the  legislation  in  point.  Conclusions 
thereon  must  follow  and  be  applied  to  the  facts. 

The  claimant  in  this  case  was  appointed  an  inspector  on  the  16th 
day  of  August,  1910,  at  a  compensation  of  $4  per  day  and  served  two 
years,  when  he  resigned.  He  was  paid  $1  per  day  during  the  period 
of  service. 

The  act  of  March  4, 1909,  was  in  force  at  the  time  of  his  appoint- 
ment, but  consideration  of  some  previous  legislation  will  possibly  aid 
in  a  solution  of  the  question,  and  reasoning  forward  rather  than 
backward  may  the  better  tend  to  a  correct  conclusion. 

Section  2733  of  the  Bevised  Statutes,  which  had  its  foundation  in 
the  acts  of  1799  and  1816,  fixed  the  pay  of  inspectors  at  $3  per  day. 

Section  2737,  predicated  on  the  acts  of  1864,  1865,  and  1866,  pro- 
vided that  the  Secretary  of  the  Treasury — 

"  ♦  *  *  may  increase  the  compensation  of  inspectors  of  customs 
in  such  ports  as  he  may  think  it  advisable  so  to  do,  and  may  designate, 
by  adding  to  the  present  compensation  of  such  officers  a  sum  not 
exceeding  $1  per  day." 

This  provision  is  similar  in  form  to  subsequent  enactments  with 
which  we  must  deal  in  that  the  language  used  is  permissive  or  authori- 
tative in  character  and  in  that  the  authorized  increase  is  not  in  a 
fixed  sum,  but  is  within  a  maximum  limitation  indicated  in  the 
various  acts  by  the  words  ^  not  exceeding  "  or  other  words  of  like 
import. 

If  the  theory  upon  which  this  claim  is  predicated  is  correct,  its 
application  at  an  earlier  date  would  require  the  holding  that  section 
2737  of  the  act  upon  which  it  was  predicated  flawed  the  compensation 
of  inspectors  at  $4  per  day. 

While  these  statutes,  secti^is  2788  and  2737,  constituted  the  law  on 
the  subject,  Congress,  by  the  act  of  March  3,  1881,  authorized  the 
Secretary  of  the  Treasury  to  appoint  inspectors  at  less  than  $3  per 
day.  This  provision  might  be  effective  even  if  the  statutory  salary 
was  theretofore  $4  per  day;  but  if  such  had  been  the  case.  Congress 
would  no  doubt  have  authorized  appointments  at  less  than  $4  per 
day,  and  the  granting  of  authority  to  appoint  at  less  than  $3  per 
day  clearly  indicates  that  Congress  regarded  the  statutory  salary  at 
that  time  as  $3.  Without  regard  to  the  question  as  to  the  force  to  be 
given  such  a  legislative  interpretation  of  the  law  and  for  present 
purposes  disregarding  it,  I  think  the  conclusion  must  be  reached 
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that  the  statutory  salary  was  $3  per  day,  as  provided  in  section  2733, 
and  that  section  2737  merely  authorized  the  payment  of  increased 
compensation  in  the  discretion  of  the  Secretary.  The  fact  that  the 
language  authorizing  increased  compensation  is  coupled  with  the 
words  "  not  exceeding  "  would  seem  to  be  conclusive.  The  authority 
was  there  to  increase  compensation  by  50  cents  a  day  just  as  much  as 
it  was  there  to  increase  compensation  by  $1  a  day,  and  such  fact  is 
fatal  to  the  conclusion  that  the  section  fixed  the  statutory  salary  at  $4. 

It  follows,  then,  that  at  the  time  of  the  passage  of  the  act  of 
December  16, 1902,  the  statutory  salary  of  inspectors  was  $3  per  day 
with  authority  in  the  Secretary  of  the  Treasury  to  increase  compensa- 
tion by  not  exceeding  $1  per  day,  and  with  authority  in  him  also  to 
appoint  inspectors  at  less  than  $3  per  day. 

With  this  as  the  existent  condition,  Congress,  by  the  act  of  Decem- 
ber 16,  1902,  "  authorized  "  the  Secretary  of  the  Treasury  to  increase 
the  compensation  of  inspectors  at  the  port  of  New  York  "  as  he  may 
think  advisable  and  proper  "  by  adding  to  their  present  compensa- 
tion^ not  exceeding  $1  per  day,  and  in  the  act  the  reasons  for  and 
purposes  of  the  authorized  increased  compensation  are  stated. 

There  is  nothing  in  this  act  which  requires,  iji  its  proper  applica- 
tion, the  conclusion  that  it  contemplates  an  increase  of  a  salary 
already  fixed  by  statute  at  $4.  It  may  be  as  fully  and  completely 
applied  to  the  conditions  indicated  above. 

Its  application  was  limited  to  the  port  of  New  York.  It  was  again 
permissive  in  character.  It  again  invoked  the  discretion  of  the 
Secretary.  It  was  again  not  in  a  fixed  amount,  but  within  a  maxi- 
mum limit.  If,  under  it,  an  increase  of  a  four-doUar-a-day  compen- 
sation was  authorized,  it  was  an  increase  of  a  four-doUar-per-day 
actual  compensation  paid  under  authority  to  pay  and  not  an  increase 
of  a  four-doUar-per-day  statutory  compensation.  It  was  in  effect  an  * 
extension  of  ih%  authority  of  section  2737,  limited  to  a  particular  port. 

Much  importance  seems  to  be  attached  to  the  fact  that  in  the  de- 
ficiency act  of  June  30,  1906  (34  Stat.,  636),  an  appropriation  was 
made  by  Congress  to  pay  the  inspectcwrs  of  customs  of  the  port  of 
New  York  the  difference  between  the  per  diem  salary  of  $4  paid 
them  during  the  months  stated  and  ^'  their  proper  per  diem  salary 
for  the  same  period  ($5  per  diem)  in  accordance  with  the  act  of 
Congress  approved  December  16,  1902." 

This  is  in  the  nature  of  a  legislative  interpretation  of  the  law. 
Its  weight  and  conclusive  character  or  otherwise  are  for  consideration. 

Primarily,  the  legislative  body  is  not  charged  with  the  duty  of 
interpreting  the  law.  Its  duty  is  to  make  the  law.  It  is  the  province 
of  the  courts  to  interpret  it.  When  the  attempted  interpretation  is 
so  framed  as  to  amount  in  fact  to  an  amendment  of  the  law  it  must 
be  so  regarded,  and  in  that  event  must  be  conclusive,  since  the  law 
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then  becomes  not  as  theretofore  written  but  as  amended.  It  is  well 
settled  that  the  legislative  declaration  as  to  what  the  law  is  or  has 
been  can  not  prevail  in  the  determination  of  any  rights  existent 
before  the  declaration,  but,  for  the  future,  an  express  declaration 
as  to  the  meaning  of  the  law,  if  so  intended,  is  regarded  as  a  legis- 
lative act  which,  in  effect,  fixes  the  law,  as  declared,  in  its  subsequent 
operation.  On  this  point  it  was  said  in  KosJikonong  v.  Burton  (104 
U.  S.,  679),  that  "  the  utmost  effect  to  be  given  to  a  subsequent  legis- 
lative declaration  as  to  what  was  the  proper  meaning  of  the  statutes 
which  had  thus  been  the  subject  of  judicial  construction  would  be 
to  regard  it  as  an  alteration  of  the  existing  law  in  its  application  to 
future  transactions,  especially  where,  as  was  the  case  in  the  act  of 
1868,  that  declaration  was  accompanied  by  a  distinct  provision,  in 
terms,  changing  the  preexisting  law.'' 

The  declaration  in  question  was  in  a  clause  of  an  appropriation  act 
making  provision  by  appropriation  for  additional  payment  for 
services  already  rendered  and  the  interpretation,  if  such  it  was,  of 
the  act  of  1902  is  found  solely  in  the  use  of  the  words  "  proper  com- 
pensation "  in  connection  with  the  stated  per  diem,  the  unpaid  por- 
tion of  which  was  to  be  paid  by  the  appropriation.  Was  the  use  of 
these  words  under  these  circumstances  sufficient  to  amount  to  an  alter- 
ation or  amendment  of  existing  law  in  its  application  to  future 
payments? 

The  declarations  of  the  courts,  since  they  are  so  frequently  made  in 
terms  of  application  to  the  facts  of  the  particular  case,  are  not  in  all 
instances  easy  of  application  to  the  case  in  hand.  The  general  tend- 
ency seems  to  be  to  the  conclusion  that  when  the  declaration,  for  its 
particular  purposes,  is  in  the  nature  of  an  expression  of  the  legislative 
opinion  as  to  the  meaning  of  another  act,  it  is  in  the  nature  of  an 
attempt  to  exercise  judicial  powers  and  in  no  sense  conclusive.  More 
is  required  and  that  is  apparently  an  intent  to  declare  the  law  for 
the  future  so  that  the  dedaration  becomes  in  effect  an  amendment 
and  evidences  the  intention  to  make  the  law  for  the  future  as  declared. 
Without  this  manifest  intention  to  make  the  law  for  the  future  as 
declared,  it  has  been  held  (8  Minn.,  441)  that  "  the  opinion  of  a  sub- 
sequent legislature  upon  the  meaning  of  a  statute  is  entitled  to  no 
more  weight  than  that  of  the  same  men  in  a  private  capacity."  Predi- 
cating the  statements  involved  on  cases  cited,  a  well-known  reference 
work  (36  Cyc.,  1143)  concludes  that — 

"After  all  it  must  be  remembered  that  the  courts  are  the  final 
arbiters  as  to  the  proper  construction  of  statutes;  and  in  discharging 
this  important  function  they  are  at  liberty  to  disregard  a  legislative 
construction,  which,  in  their  judgment,  is  not  a  correct  exposition  of 
the  original  act." 

In  my  judgment  the  interpretation  put  on  the  act  of  1902  by  Con- 
gress in  the  act  of  1906  was  not  a  correct  interpretation  of  that  act; 
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was  no  more,  in  any  event,  than  the  expression  of  an  opinion,  and 
leaves  the  law  as  it  was  theretofore  for  interpretation  as  those  whose 
duty  it  is  to  interpret  may  think  proper. 

Reverting  to  the  conclusion  reached  above  as.  to  the  situation  after 
the  passage  of  the  act  of  1902,  unaffected  by  the  act  of  1906  just  dis- 
cussed, the  effect  of  the  act  of  March  4, 1909,  is  for  consideration. 

This  act  authorized  the  Secretary  of  the  Treasury  to  "  increase  and 
-fix  the  compensation  of  inspectors  of  customs,  as  he  may  think  advis- 
able, not  to  exceed  in  any  case  the  rate  of  $6  per  diem,"  and  provided 
that  where  the  maxirrmm  compensation  is  paid  no  allowance  shall  be 
made,  etc. 

All  that  was  said  about  the  application  of  the  act  of  1902  under 
a  statute  fixing  the  salary  at  $3  per  day  and  a  later  statute  authorizing 
an  increase,  is  applicable  to  this  later  act,  and  the  reader  may  make 
the  application  without  the  necessity  of  repetition.  Additional  con- 
siderations add  to  the  weight  of  the  argument. 

One  of  these  is  the  use  of  the  word  "  fix  "  not  used  in  the  act  of 
1902.  Does  it  necessarily  mean  only  authority  to  /Ea?  an  increased 
salary?  I  think  not.  The  statutory  salary,  if  there  remained  a 
statutory  salary,  was  $3  per  diem  under  section  2733,  with  two  subse- 
quent authorizations  to  increase  it  within  certain  limits  and  within 
the  discretion  of  the  Secretary,  and  one  authorization  to  appoint  at 
a  lesser  salary  under  certain  conditions,  and  this  act  authorized  a 
further  increase  and  gave  a  power  to  fix,  an  act  which  must  be 
deemed  to  have  been  passed  with  full  knowledge  of  and  in  contem- 
plation of  all  law  then  in  force  on  the  subject. 

The  act  of  1881  having  application  only  to  appointments  to  he 
made  at  less  than  $3,  the  effect  of  the  act  of  1909,  so  far  as  inspectors 
in  the  service  not  appointed  under  the  act  of  1881  were  concerned, 
was  to  authorize  discretionary  increases  not  exceeding  a  maximum 
of  $6  and  to  authorize  a  -fixing  of  salaries  '^  as  he  (the  Secretary  of 
the  Treasury)  m^y  think  advisable  "  within  the  limits  provided  by 
any  and  all  the  laws  then  in  force. 

And  again,  as  claimant's  theory  as  to  the  act  of  1902  was  incon- 
sistent with  the  use  of  the  words  "  not  exceeding,"  so  is  his  theory 
that  the  act  of  1909  fixes  a  statutory  salary  of  $6  inconsistent  with 
the  use  of  the  words  "  not  to  exceed,"  and,  as  if  further  to  nullify 
the  contention,  conditions  are  prescribed  in  cases  where  the  maximum 
compensation  is  paid,  forcing  the  conclusion  that  the  law  does  not 
require  the  payment  of  the  maximum  compensation,  but  unquestion- 
ably contemplates  that  in  some  cases  it  will  not  be  paid. 

Further  discussion  of  the  question  would  but  serve  to  prolong  the 
argument  to  no  good  purpose.  I  am  quite  confident  that  the  law  does 
not  justify  claimant's  contention. 

The  disallowance  by  the  auditor  is  affirmed. 
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HEAT  AHB  LIOHT  ALLOWAHCE  OF  AH  OFFXCSB  WHO  0CCVFIE8  AH  APABT- 
XEKT  JOIHTLT  WITH  A  GITILIAH. 

A  commissioned  officer  occupying  jointly  an  apartment  with  a  civilian  is 
entitled  to  heat  and  light  allowances  for  the  number  of  rooms,  within  the 
authorised  allowance,  actually  and  exclusively  occupied  by  him,  excluding 
such  rooms  as  are  occupied  Jointly  with  the  civilian. 

Beoision  by  Comptroller  Bowaey,  Xay  8,  1914: 
I  have  your  letter  of  April  18, 1914,  as  follows: 

"  I  respectfully  request  a  reconsideration  of  the  method  of  calculat- 
ing the  amount  of  heat  and  light  allowed  under  item  2  of  your  deci- 
sion of  April  14,  1914,  appeal  No.  23579.  You  base  your  allowance 
on  a  previous  decision  by  your  office,  viz,  20  Comj).  Dec.,  266. 

"  In  said  decision  you  state  '  *  *  *  and  if  these  four  rooms 
were  occupied  by  the  two  officers  exclusively  as  their  quarters,  their 
heat  and  light  allowance  should  be  computed  upon  the  same  basis  as 
if  they  had  each  exclusively  occupied  two  rooms  as  quarters.' 

"  Since  I  occupied  one-half  of  a  five-room  apartment,  under  the 
above  I  would  be  entitled  to  the  heat  and  light  allowance  for  two 
and  one-half  rooms. 

^  In  calculating  the  amount  you  took  one-half  of  the  allowance  for 
five  rooms;  heat,  $3;  liffht,  $1.80. 

^^  The  regulations  in  force  at  the  time  payment  was  made  allowed 
1  cord  of  wood  for  both  two  and  three  rooms,  so  that  the  allowance 
for  two  and  one-half  rooms  would  be  1  cord  of  wood,  or  $4.  The 
same  regulations  allowed  1  cord  of  wood  if  only  one  room  was  occu- 
pied, and  it  is  not  believed  that  you  intended  to  allow  less  heat  for 
two  and  one-half  rooms  than  if  only  one  room  had  been  occupied. 

"  The  amount  allowed  for  light  would  be  the  same  by  either  method 
of  calculation. 

"  It  is  requested  that  said  decision  be  modified  by  allowing  heat  and 
light  for  two  and  one-half  rooms,  viz,  heat,  $4;  light,  $1.80;  total, 
$5.80." 

The  request  for  a  reconsideration  will  be  granted,  not  alone,  how- 
ever, for  the  purpose  of  considering  the  question  raised  by  the  request, 
but  for  the  purpose  of  giving  further  consideration  to  another  matter 
involved  in  the  case  and  presenting  itself  still  more  forcibly  in 
another  case  now  before  me. 

The  contention  now  is  that  the  appealing  officer  should  have  a 
greater  allowance  than  one-half  of  the  heat  and  light  allowance  for 
five  rooms,  the  number  he  and  the  civilian  jointly  occupied,  since 
the  allowance  for  two  and  a  half  rooms  is  more  than  one-half  the 
allowance  for  five  rooms.  Reference  is  made  to  a  decision  of  October 
22,  1913,  in  which,  considering  the  joint  occupancy  of  four  rooms  by 
two  officers,  it  was  said  that  their  allowance  should  be  computed  on 
the  same  basis  as  if  they  each  occupied  two  rooms.  However  inad- 
vertent the  language  may  have  been,  since  it  is  apparent  that  advan- 
tage is  to  be  taken  of  it,  the  plain  intent  was  to  allow  to  the  joint 
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occupants  of  the  four  rooms  the  heat  and  light  for  four  rooms,  and 
two  was  spoken  of  in  the  sense  that  it  is  one-half  of  four  and  with 
no  intention  that  two  halves  should  receive  a  construction  making 
them  exceed  the  whole.  In  that  case  all  the  rooms  occupied  by  the 
two  officers  were  properly  heated  and  lighted,  for  which  they  paid 
as  a  part  of  the  rent.  It  was  not,  and  probably  could  not  be,  said  that 
when  they  were  paid  the  heat  and  light  allowance  for  four  rooms 
jointly,  or  separately  to  the  amount  of  one-half  thereof,  they  were  not 
fully  reimbursed  for  all  expenditure  for  heat  and  light,  and  more 
than  that  the  law  does  not  contemplate. 

In  the  case  in  hand  the  contention  is  not  that  by  a  payment  of  one- 
half  of  the  heat  and  light  allowance  for  five  rooms  occupied  jointly 
full  reimbursement  will  not  be  made,  but  it  is  evidently  a  contention 
for  a  construction  which  will  do  more  than  that  It  is  this  unwar- 
ranted contention,  a  contention  for  a  half  which  is  more  than  a  half, 
a  contention  which  is  contrary  to  the  underlying  principle  governing 
such  allowances,  which  seems  to  require  a  reconsideration  of  the  whole 
question.  I  would  be  content  with  a  fairly  liberal  construction  of 
the  law  and  regulations  in  these  matters,  and  in  many  cases  this  office 
has  made  allowances  in  an  effort  to  do  justice  where  technically  the 
allowances  might  well  have  been  refused,  but  I  can  not  consent  that 
the  plain  intent  of  the  law  is  to  be  disregarded. 

It  is  the  purpose  of  the  law,  and  the  only  purpose,  to  properly 
heat  and  light  for  an  officer  his  authorized  number  of  rooms.  To 
this  end  regulations  have  provided  the  quantity  of  fuel  and  lighting 
medium  which  may  be  fumidied.  There  is  no  provision  or  authority 
in  the  law  for  any  plan  for  paying  the  money  value  thereof  to  an 
officer  when  he  doesn't  use  it  There  is  no  provision  .for  commuta- 
tion of  heat  and  light. 

When  officers  occupy  public  quarters  and  fuel  and  light  may  be 
furnished  in  kind  there  is  but  little  difficulty  and,  incidentally,  it 
may  be  said  that  allowances  by  regulation  are  then  of  minor  im- 
portance. When  officers  are  not  in  public  quarters  and  fuel  and 
light,  as  in  many  cases,  can  not  be  furnished  in  kind  by  the  Govern- 
ment, it  has  become  necessary  to  authorize  payment  to  the  landlord 
who  furnishes  them.  When  heat  is  not  furnished  from  a  separate 
plant  and  the  means  of  lighting  is  not  measured  by  a  separate  meter 
and  in  consequence  payment  can  not  be  made  on  the  basis  of  the 
actual  quantities  furnished,  it  might  correctly  be  said  that  there  was 
no  authority  for  any  payment,  but  to  avoid  depriving  officers  so 
situated  of  that  to  which  they  would  otherwise  be  entitled  this  office 
has  approved  payment  on  the  basis  of  the  regulation  allowance  for 
the  number  of  rooms  actually  and  exclusively  occupied.  This  prac- 
tice b,  in  effect,  a  commutation,  but  so  long  as  it  is  practically  on  a 
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reimbursement  basis  it  serves  the  ends  of  justice  and  gives  what  the 
law  intended  should  be  given.  But  this  practice,  countenanced  under 
apparent  necessity,  involves  the  limit  for  which  there  is  no  justifica- 
tion and  can  not  be  extended. 

I  have  thus  again  suggested  these  things,  none  of  which  are  new, 
because  they  call  attention  to  principles  involved  which  bear  not  only 
on  the  question  presented  by  this  application  for  reconsideration,  but 
on  another  question  not  heretofore  settled  but  now  presenting  itself 
not  only  in  this  case  but  in  others  pending. 

In  the  decision  upon  which  this  case  was  originally  predicated  the 
joint  occupancy  of  an  apartment  was  by  two  officers,  each  of  whom 
was  entitled  to  heat  and  light  In  this  case  one  of  the  joint  occu- 
pants is  a  civilian  who  is  not  entitled  to  any  such  allowance  at  the 
hands  of  the  Government.  This  case,  standing  alone,  might  not  seem 
to  present  a  situation  calling  for  extended  consideration,  but  another, 
now  pending,  is  so  involved  as  to-. illustrate  the  oossible  difficulties 
and  the  principle  is  the  same. 

It  has  been  held  in  another  class  of  cases  that  heat  and  light  allow- 
ances could  not  be  predicated  on  rooms  occupied  in  common  by  the 
officers  entitled  and  others,  with  particular  reference  to  joint  occu- 
pancy with  other  members  or  guests  of  rooms  in  clubs,  hotels,  and  like 
places,  but  that  the  rooms  for  which  heat  and  light  may  be  furnished 
must  be  exclusively  occupied.  This  is  not  because  there  would  of 
necessity  be  any  wrong  in  paying  for  heat  and  light  necessary  for  an 
officer's  use  in  a  room  jointly  occupied  by  him  and  civilians,  but  be- 
cause the  amount  furnished  him  is  impossible  of  ascertainment,  and 
it  may  not  be  known  that  payment  is  not  being  made  for  the  benefit 
of  those  not  entitled  thereto. 

Where,  as  indicated  above,  heat  is  not  furnished  by  a  separate 
plant,  and  light  not  measured  by  a  separate  meter,  in  consequence 
of  which  heat  and  light  furnished  can  not  be  paid  for  on  an  accurate 
basis,  the  conditions  are  generally  those  to  which  an  officer  must  ac- 
commodate himself  and  beyond  his  control,  and  because  thereof  the 
prevailing  practice  has  been  approved  to  the  end  that  he  may  not  be 
made  to  suffer  because  of  conditions  which  are  not  of  his  own  making. 

But  when  he,  of  his  own  choice,  and  presumably  for  his  own  bene- 
fit, brings  about  conditions  which  make  it  impossible  to  determine 
that  any  payment  made  is  made  exclusively  for  his  benefit  and  that 
no  part  thereof  is  for  the  benefit  of  a  civilian  not  entitled  thereto, 
the  fault  is  his  own  and  the  consequences  of  his  own  bringing  about. 

I  have  referred  to  another  case  now  pending  before  me.  That  case 
is  not  for  decision  here,  but  it  forcibly  illustrates  the  difficulties  which 
occupancy  with  civilians  may  bring  about,  for  in  that  case  there  is 
no  basis  for  even  a  well-founded  guess  as  to  the  proper  payment  for 
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heat  and  light  for  the  exclusive  use  of  the  officers  entitled  thereto, 
and  the  accounting  officers  are  not  justified  in  resorting  to  guesswork 
in  the  settlement  of  claims  against  the  Grovernment. 

In  the  case  now  under  consideration  there  was  no  statement  of  indi- 
vidual occupancy  of  any  of  the  rooms  and,  predicated  on  the  state- 
ment of  joint  occupancy  of  all,  the  authorized  settlement  was  on  the 
basis  of  one-half  the  heat  and  light  for  all.  This  must  necessarily 
involve  a  partial  payment  by  the  Government  for  a  nonseparable 
service  the  benefits  of  which  is  shared  by  the  civilian.  It  is  not  un- 
reasonable to  assume  that  as  a  matter  of  fact  there  was  to  some  extent 
a  separate  occupancy ;  at  least  as  to  bedrooms  that  is  probable,  and 
it  is  not  thought  that  the  officer  meant  to  certify  to  actual  joint  occu- 
pancy of  each  room.  But  if  there  was  to  any  extent  exclusive  occu- 
pancy determination  of  proper  allowance  on  that  basis  would  be  mere 
guesswork.  At  the  best,  in  any  event,  payment  of  one-half  the  heat 
and  light  furnished  may  be  commensurate  only  with  that  furnished 
for  the  officer's  use,  or  it  may  involve  a  payment  for  that  used  by  the 
civilian.  Whether  in  such  cases  the  expense  to  the  Grovernment  is 
more  or  less  than  under  exclusive  occupancy  can  not  determine  the 
question  as  to  the  proper  payment 

It  will  be  apparent  that  joint  occupancy  exclusively  by  oficera  enti- 
tled to  heat  and  light  does  not  present  the  same  difficulty.  There  is  no 
question  of  resulting  benefits  to  one  not  entitled.  If  fuel  and  light 
is  fumi^ed  in  kind  there  can  be  no  difficulty  so  long  as  the  amount 
furnished  does  not  exceed  the  authorized  allowance.  If  payment  is 
made  to  a  landlord  or  a  light  company,  or  both,  for  heat  and  light 
actually  furnished  to  officers,  it  is  equally  unobjectionable.  No  bene- 
fit is  conferred  on  one  not  entitled.  If  payment  must,  as  in  some 
cases,  be  otherwise  made,  it  may  be  made  on  the  basis  of  the  total 
number  of  rooms  occupied  by  both  or  all  within  the  total  limit 
and  the  benefits  equally  apportioned  or  in  proportion  to  authorized 
number  of  rooms. 

So  far  as  the  present  case  is  concerned  it  will  be  permitted  to  stand 
on  the  allowance  made  in  the  former  decision,  and  in  other  similar 
cases  where  payments  have  been  made  on  the  same  basis  they  will  be 
approved,  but  for  the  future,  in  case  of  joint  occupancy  by  officer  and 
civilian,  I  am  convinced  that  difficulties  can  be  avoided  and  improper 
payments  prevented  only  by  a  holding  that  in  such  cases  no  payment 
will  be  authorized  except  upon  the  basis  of  such  rooms,  within  the 
limit,  as  may  be  shown  by  certification  to  have  been  occupied  by  the 
officer  exclusively,  excluding  from  the  basis  of  allowance  any  and  all 
rooms  in  the  occupancy  of  which  a  civilian  participates,  except  that 
occupancy  by  a  domestic  or  personal  servant  of  the  officer  will  be 
deemed  occupancy  by  the  officer. 
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LIQHT  AIXOWAKCS  FOB  aUABTEBS  OF  ABXY  0FFICEB8. 

Where  an  Army  officer,  entitled  to  commntatlon  of  quarters,  occupies  quarters 
other  than  public,  either  jointly  or  in  common  with  a  civilian,  and  the 
Illuminating  supplies  consumed  are  measured  by  a  separate  meter,  pay- 
ment is  authorized  only  for  such  an  amount  as  is  consumed  in  lighting 
the  rooms  actually  and  exclusiyely  occupied  by  such  officer. 

Comptroller  Downey  to  the  Secretary  of  War,  Kay  8,  1914: 

By  your  indorsement  of  March  28,  1914,  my  decision  is  requested 
upon  the  question  presented  by  the  department  quartermaster,  head- 
quarters central  department,  as  follows: 

"  1.  Inclosed  herewith  is  a  certified  account  in  favor  of  the  Kansas 
City  Electric  Light  Co.,  Kansas  City,  Mo.,  for  supplying  electric 
current  (light)  to  a  private  residence  rented  and  occupied  as  quarters 
bv  Capt.  K.  S.  Thomas,  Corps  of  Engineers,  and  First  Lieut.  Frank 
Thorp,  Fifth  Field  Artillery,  during  the  period  from  November  8, 
1913,  to  March  2,  1914,  and  amounting  to  $42.68.  There  is  also  in- 
closed the  original  file  of  correspondence,  which  indicates  that  these 
quartcfrs  are  also  occupied  by  a  civilian  who  shares  the  living  ex- 
penses and  receives  equal  benefit  from  the  electric  light  here  in 
question. 

"  2.  Under  the  circumstances  cited  it  is  requested  that  this  account 
be  submitted  to  the  Comptroller  of  the  Treasury  for  an  advance 
decision  as  to  whether  the  same  is  properly  payable  by  the  United 
States  under  the  light  allowance  of  the  commissioned  oflScers  as 
published  in  paragraph  1057,  A.  R.,  1913.  If  the  same  is  payable 
only  in  part,  it  is  requested  that  the  proper  division  be  indicated.'' 

The  statement  of  facts  submitted  by  Capt.  Thomas  is  as  follows : 

"  2.  The  following  are  the  facts  in  my  case : 

"(a)  Lieut.  Fraii  Thorp,  jr..  Fifth  Field  Artillery,  and  I  occupy 
a  house  at  4971  Womall  Road,  in  Kansas  City,  Mo.,  a  city  in  which 
no  public  quarters  are  available. 

"(b)  Lieut.  Thorj)  and  I  share  equally  the  rent  and  the  living 
expenses  and  are  jointly  responsible  for  the  heatiijg  and  lighting 
of  the  house. 

"(c)  We  have  living  with  us  a  civilian  who  occupies  a  portion  of 
one  bedroom,  who  does  not  share  in  the  cost  of  rent,  heat,  or  light, 
and  who  pays  board  at  a  fixed  sum,  which  is  generally  less  than  the 
pro  rata  share  of  the  living  expenses. 

"(d)  The  house  consists  of  the  following  rooms: 
3  bedrooms. 
1  study. 
1  sitting  room. 
1  dining  room. 
1  kitchen. 

7  rooms. 
"  This  makes  seven  rooms,  exclusive  of  bathrooms,  hallways,  closets, 
pantry,  cellar,  and  porches." 

The  correspondence  in  this  case  did  not  sufficiently  develop  facts 
to  warrant  a  decision  on  the  question  presented  without  resorting 
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too  much  to  conjecture.  Facts  which  were  stated  gave  room  for 
some  assumptions  which  may  not  be  correct  and  hence,  if  used  as  the 
basis  of  the  decision,  might  have  resulted  in  an  incorrect  conclusion. 
Therefore  on  April  4,  1914,  additional  information  was  requested 
by  letter  as  to  the  occupancy  of  these  rooms  in  order  to  ascertain 
the  number  actually  and  exclusively  occupied  by  these  officers. 
In  his  reply  of  April  18, 1914,  Capt.  Thomas  states^ 

"4.  The  three  bedrooms  in  the  house  are  occupied,  one  by  Capt. 
Thomas,  one,  an  extra  large  upstairs  bedroom,  by  Lieut.  Thorp  and 
Mr.  Noland  (the  civilian),  and  the  other  by  the  housekeeper,  whose 
salary  is  paid  by  Capt.  Thomas  and  Lieut.  Thorp. 

"  5.  In  regard  to  the  last  paragraph  of  the  letter  of  the  Comp- 
troller, it  is  not  clear  as  to  what  constitutes  the  occupancy  of  the 
rooms  mentioned.  We  hold  that  these  rooms — ^namely,  the  study, 
sitting  room,  dining  room,  and  kitchen — are  occupied  exclusively  by 
Capt.  Thomas  and  Lieut.  Thorpj  as  these  quarters  are  fiunished  by 
them  and  the  rent  for  the  house  is  paid  by  them  exclusively.  It  has 
manifestly  not  been  practicable  nor  desirable  to  forbid  the  ci\rilian 
occupant,  Mr.  Noland!,  from  sitting  in  these  rooms  and  from  eating  at 
our  table." 

These  officers  appear  to  be  on  duty  at  Kansas  City,  Mo.,  under 
competent  orders,  entitling  them  to  commutation  of  quarters,  and 
the  residence  occupied  by  them  has  4^  own  individual  .heating 
plant,  and  the  gas  and  electric  current  consumed  for  lighting  are 
registered  by  separate  meters.  Under  these  circumstances  the  Grov- 
emment  is  liable  for  payment  of  electric  current  necessary  to  light 
only  the  rooms  or  rooms  actvMly  and  exclusively  occupied  by  these 
officers. 

The  submission  inclucjles  a  certificate  from  Capt  Thomas  that  he 
occupies  quarters  consisting  of  four  rooms,  exclusive  of  bathrooms, 
storerooms,  or  rooms  used  in  corwmon  with  other  guests  or  teTumtSy 
and  also  a  certificate  from  Lieut.  Thorp  that  he  so  occupies  three 
rooms.  The  two  officers  therefore  certify  that  they  exclusively 
occupy  seven  rooms  of  this  seven-room  house,  but  from  the  statement 
now  furnished  by  Capt.  Thomas  it  is  clear  that  this  certification  is 
erroneous.  Assuming  that  the  occupancy  of  the  housekeeper,  a  do- 
mestic servant,  is  to  be  regarded  as  occupancy  byjthe  officers,  it  clearly 
appears  that  the  civilian  participated  in  the  occupancy  of  one  bed- 
room and  had  the  benefit  also  of  the  common  use  of  the  study,  sitting 
room,  dining  room,  and  kitchen.  Light  furnished  must  have  been  for 
the  benefit  of  all  occupants,  except  for  the  bedrooms  exclusively  occu- 
pied, and  is  inseparable.  The  contradictory  statements  called  forth 
by  attempts  to  justify  the  payment  of  this  voucher  are  as  much  an 
undesirable  result  of  the  practice  as  is  the  confusion  and  uncertainty 
resulting  otherwise. 

In  cases  where  officers  occupied  apartments  at  clubs  or  hotels  it  has 
been  decided  that  the  heat  and  light  allowance  is  not  payable  by  the 
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Government  for  "  rooms  used  in  common  with  other  guests  or  ten- 
ants."    (66  MS.  Comp.  Dec,  471,  July  30,  1913;  id.,  742,  Aug.  18, 
1913;  20  Comp.  Dec,  83;  id.,  153.) 
Capt.  Thomas  also  states : 

^'  In  fact,  should  Lieut.  Thorp  and  I  live  together  without  the 
presence  of  the  civilian  friend,  the  amount  of  fuel  and  light  and  of 
electricity  consumed  would  be  the  same  as  at  present." 

Granting  the  possible  truth  of  this  statement,  it  is  speculative,  is 
not  the  statement  of  an  existent  fact,  and  does  not  alSFect  the  fact  that 
the  civilian  had  the  benefit  of  light  for  which  the  Government  is 
asked  to  pay.  Whether  the  expense  was  more  or  less  than  or  just  the 
same  as  under  other  circumstances  can  not  determine  the  question  as 
to  the  propriety  or  otherwise  of  the  payment. 

This  case  is  referred  to  in  a  decision  of  this  date  on  the  appeal  of 
Pay  Inspector  Dent,  United  States  Navy,  as  illustrating  the  diffi- 
culties arising  from  joint  occupancy  by  officers  and  civilians. 

There  is  no  authority  for  the  conferring  of  benefits  on  civilians 
through  payments  authorized  by  the  Government  for  the  benefit  of 
its  Army  and  Navy  officers,  and  it  will  not  do  to  countenance  it  be- 
cause the  amount  may  be  small  or  because,  perchance,  the  expense  to 
the  Government  is  no  more.  Such  benefits  are  for  those  to  whom 
they  are  given  by  the  law  and  they  should  not  jeopardize  their  own 
interest  by  sharing  the  benefits  with  one  not  entitled.  If  they  do  so 
for  their  own  pleasure  or  profit,  or  from  any  other  motive,  the  condi- 
tion is  of  their  own  creation  and  its  consequence  the  results  of  their 
own  acts. 

In  the  present  case  it  is  plainly  apparent  that  there  is  no  way  to 
determine  accurately  just  how  much  of  the  benefit  conferred  by  the 
light  company,  for  which  payment  is  asked,  was  conferred  on  the 
civilian.  And  the  necessity  of  determining  that  question  is  not  elimi- 
nated by  the  fact  that  the  officers  may,  in  a  sense,  have  furnished 
him  with  light,  for  the  Government  does  not  furnish  its  officers  fuel 
or  light  to  sell  to  some  one  else.  And  the  accounting  officers  should 
not  be  called  on  and  have  no  right  to  guess  as  to  a  proper  payment 
to  be  made. 

In  the  other  case  of  to-day,  referred  to  above,  the  authorization 
heretofore  made  was,  upon  reconsideration,  permitted  to  stand,  but 
it  was  there  said  that: 

"  In  case  of  joint  occupancy  by  officer  and  civilian,  I  am  convinced 
that  difficulties  can  be  avoided  and  improper  payments  prevented 
only  by  a  holding  that  in  said  cases  no  payment  will  be  authorized 
except  upon  the  oasis  of  such  rooms,  within  the  limit,  as  may  be 
shown  by  certification  to  have  been  occupied  by  the  officer  exclusively, 
excluding  from  the  basis  of  allowance  any  and  all  rooms  in  the  oc- 
cupancy of  which  civilians  participate,  except  that  occupancy  by  a 
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domestic  or  personal  servant  of  the  officer  will  be  deemed  occupancy 
by  the  officer." 

In  this  case  the  voucher  is  an  entirety,  covering  light  furnished  for 
all  the  rooms,  can  not  be  paid  without  of  a  certainty  paying  for  scxne 
service  for  the  benefit  of  the  civilian,  can  not  be  separated  for  pur- 
poses of  payment,  and  it  must  therefore  be  concluded  that  payment 
of  the  voucher  as  presented  is  not  authorized. 

If  a  separate  voucher  shall  be  presented  for  such  light  as  was  fur- 
nished for  rooms  certified  to  have  been  occupied  by  the  officers  exclu- 
sively, in  compliance  with  the  above-quoted  holding,  payment  thereof 
may  properly  be  made  within  the  authorized  allowance. 


DTBIVIDTrAL  AATE  USED  AS  PAETT  EATE. 

The  individaal  rate  is  to  be  applied  tor  the  transportation  of  a  number  of  per- 
sons on  one  ticket,  in  the  absence  of  a  party  rate  therefor,  and  said  rate 
may  be  nsed  In  combination  with  a  party  rate  to  make  a  through  party  rate 
not  otherwise  provided  for. 

The  Government  is  entitled  to  the  rate  and  service  requested,  and  a  raUroad 
company  is  not  entitled  to  increased  compensation  for  furnishing  a  differoit 
service. 

Beolsion  by  Comptroller  Downey,  Xay  9,  1914: 

The  Chicago,  Rock  Island  &  Pacific  Railway  Co.  applied  April  24, 
1914,  for  a  revision  of  the  action  of  the  Auditor  for  the  War  De- 
partment in  disallowing  $34.49  by  settlement  No.  20803,  dated  March 
25, 1914. 

The  facts  of  the  case,  with  the  contention  of  the  claimant  as  pre- 
sented by  it,  are  as  follows : 

"On  December  29,  1913,  transportation  request  No.  319987,  for 
16  enlisted  men  from  Leavenworth,  Kans.,  to  El  Paso.  Tex.,  was 
presented  by  the  Government  to  the  local  ticket  agent  of  tne  Chicago, 
Kock  Island  &  Pacific  Railway  Co.  at  the  first  above  mentioned  place. 
This  request  had  indorsed  on  face  '  partv  rate.'  The  said  local  ticket 
agent  filled  in  on  the  end  of  the  request  $396.80,  which  sum  was  based 
on  an  individual  rate  of  55  cents  from  Leavenworth  to  Kansas  City 
and  a  party  rate  of  $24.25  per  capita  from  Kansas  City  to  El  Paso. 

"The  tariffs  applicable  to  the  route  these  enlisted  men  traveled 
did  not  make  provision  for  a  party  rate  from  Fort  Leavenworth  to 
Kansas  City,  nor  from  Fort  Leavenworth  to  El  Paso,  but  there  was 
in  effect  a  party  rate  of  $24.25  })er  capita  from  Kansas  City  to  EI 
Paso.  The  proper  rate  per  capita  from  Fort  Leavenworth  to  El 
Paso,  as  authorized,  was  $27.75. 

"  For  the  transportation  of  the  said  16  men  this  company  presented 
claim  for  $361.76,  based  on  the  individual  authorized  rate  of  $27.75, 
less  $5.14,  land-grant  deduction,  making  $22.61  per  capita.  In  pass- 
ing upon  this  claim,  the  Auditor  of  the  War  Department  held  that 
the  transportation  in  question  should  be  paid  for  by  the  Government 
as  follows:  ^Combination  of  the  individual  rate  of  55  cents  from 
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Leavenworth  to  Kansas  City,  plus  the  party  rate  of  $24.25  per 
capita  from  Kansas  City  to  £1  ^aso,  which  rate,  with  its  land-grant 
deduction,  is  $19.9044.^  Computed  on  this  basis,  the  amount  due 
this  company  is  $327.27.  or  a  deiBcit  of  only  $34.49. 

"  However,  it  is  not  tne  size  of  the  claim,  but  it  is  the  jpoint  of  law 
involved,  which  prompts  this  letter.  If  a  party  of  the  traveling 
public  had,  at  the  time  in  question,  reouested  our  best  rate  for  a 
party  of  16  from  Leavenworth  to  El  Paso,  the  only  lawful  rate 
applicable  to  that  movement  would  have  been  the  rate  upon  which 
we  now  insist  settlement  should  be  made.  The  Interstate  Commerce 
Commission  has  ruled  that  it  is  unlawful  for  a  railwav  company  to 
combine  a  regular  individual  and  a  party  rate  on  a  through  move- 
ment without  authorization  therefor  appearing  in  the  tanfF.  Ap- 
plyingthis  ruling  to  the  facts  here,  a  party  rate  from  Kansas  City 
to  El  Faso  is  applicable  to  a  through  movement  between  those  two 
points,  but  that  party  rate  can  not  be  used  in  a  combination  of  two 
or  more  local  rates  on  a  movement  originating  at  Leavenworth  or 
some  other  place  before  Kansas  City  is  reached.  Of  course,  our  local 
ticket  agent  would  not  be  authorized  to  waive  any  of  the  provisions 
of  the  tariffs  on  file  with  the  Interstate  Commerce  CcHnmission  and 
posted  in  his  station. 

"Our  contention  is  that  this  claim  is  based  upon  the  law  as  is  the 
decision  of  the  Comptroller  of  the  Treasury  based,  which  decision  is 
contained  in  T-C,  PA.,  Military  Circular  Letter  107,  dated  March 
8,  1913.  The  said  decision  is  dated  February  25,  1913  (19  Comp. 
Dec.,  545),  and  refers  to  a  movement  of  50  enlisted  men  moving 
from  Columbus,  Ohio,  November  12,  1912,  to  Fort  Sill,  Okla.,  via  B. 
&  O.  SW.,  C.  &  A.  and  C.  R.  I.  &  P.  We  respectfully  request  that 
the  Auditor  of  the  War  Department  be  instructed  to  allow  this  claim 
in  fullx  as  presented." 

The  decision  of  this  office,  just  referred  to,  applies  a  combination 
of  party  rates  to  make  a  through  party  rate  where  such  combination 
is  authorized  by  tariffs  filed  with  the  Interstate  Commerce  Com- 
mission. 

In  a  decision  dated  October  2,  1913  (20  Comp.  Dec,  204),  I  held 
that: 

"  Where  a  number  of  persons  are  furnished  through  transporta- 
tion on  a  single  ticket  and  no  party  rate  is  published  for  said  through 
service,  the  lawful  party  rate  therefor  is  the  aj?gregate  of  the  lawftil 
intermediate  party  rates  available  for  the  different  portions  of  the 
through  service." 

This  decision  was  in  accordance  with  section  4  of  the  interstate 
ccmimerce  act  as  amended  by  the  act  of  June  18, 1910  (36  Stat,  547), 
which  provides  that  it  shall  be  unlawful  for  any  common  carrier 
subject  to  the  provisions  of  the  act  to  charge  any  greater  compensa- 
tion as  a  through  rate  than  the  aggregate  of  the  intermediate  rates. 

In  the  present  case  the  Government  requested  a  party  rate  ticket 
for  16  persons  from  Leavenworth,  Kans.,  to  El  Paso,  Tex.,  and  was 
furnished  a  through  ticket  for  the  entire  party.  There  was  a  through 
individual  rate  from  Leavenwo^^K  to  £1  Paso^  but  no  through  party 
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rate,  and  no  authorized  party  rate  from  Leavenworth  to  be  used  in 
conjunction  with  other  party  rates.  But  a  party  rate  was  available 
from  Kansas  City  to  El  Paso,  and  if  a  party  ticket  was  furnished 
between  Leavenworth  and  Kansas  City  the  individual  rate  would  be 
applied  therefor.  Outside  the  Government  service  any  number  of 
persons  desiring  to  secure  the  benefit  of  party  rates  from  Leaven- 
worth to  El  Paso  would  procure  transportation  either  as  a  party  or 
as  individuals  to  Kansas  City,  the  rate  being  the  same  in  either  case, 
and  from  thence  a  party  ticket  to  destination.  The  Government  re- 
quested party  rate  ticket  from  Leavenworth  to  El  Paso  and  was  fur- 
nished through  transportation  on  a  single  ticket.  The  question  for 
determination  is  the  rate  properly  applicable  therefor.  The  service 
rendered  was  a.  party  service,  all  the  members  traveling  together  on 
a  single  ticket  There  being  no  through  party  rates  the  through  rate 
is  to  be  determined  on  a  combination  of  intermediate  party  rates  iii 
the  same  way  that  a  through  individual  rate  would  be  determined  on 
the  basis  of  the  combination  of  intermediate  individual  rates  where 
there  is  no  published  through  individual  rate. 
The  Interstate  Commerce  Commission  has  held  that — 

"A  carrier  may  apply  to  through  tickets  fares  to  or  from  points  to 
or  from  which  no  joint  fare  is  published  by  using  lawfully  published 
bases,  locals,  or  proportionals  in  connection  with  other  lawfully 
published  tariflfs." 

When  a  rate  is  not  specifically  named  for  a  kind  or  class  of  service 
the  rate  that  under  the  tariffs  would  be  applied  for  that  particular 
service  should  be  considered  the  rate  therefor.  Thus  in  the  absence 
of  a  second-class  rate  the  first-class  rate  would  be  applied  for  second- 
class  service  and  in  the  absence  of  a  specific  party  rate  the  individual 
rate  would  be  applied  for  party  service. 

The  party  rate  from  Leavenworth  to  Kansas  City,  which  is  the 
individual  rate  in  the  absence  of  a  party  rate,  plus  the  party  rate 
from  Kansas  City  to  El  Paso,  would  make  the  through  party  rate 
from  Leavenworth  to  El  Paso. 

It  appears  that  under  the  amended  section  4  of  the  interstate  com- 
merce act,  suprcL,  that  any  charge  for  party  service  in  excess  of  said 
combination  would  be  unlawful.  Under  the  provisions  of  said  section 
it  would  appear  to  be  incumbent  upon  the  carriers  to  make  provision 
for  the  said  combination. 

It  appears,  however,  that  without  tariff  authority  therefor  a  rail- 
road company  may  not  furnish  a  through  rate  to  tiie  general  public 
based  on  a  combination  of  individual  and  party  fares  in  accordance 
with  conference  ruling  No.  268  of  the  Interstate  Commerce  Commis- 
sion, which  is  as  follows : 

"  The  tariffs  of  certain  carriers  provide  a  10-party  fare  from  A  to 
B,  but  no  such  fare  from  B  to  Q    Upon  inquiry  whether  it  would 
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be  legal  to  ticket  a  party  of  10  from  A  to  C  on  the  basis  of  the  party 
fare  from  A  to  B  and  the  individual  fares  from  B  to  C  when  such 
combination  makes  less  than  the  joint  through  individual  fare  from 
A  to  C :  Held^  That  while  a  party  of  10,  acting  on  their  own  initiative, 
would  have  the  right  to  use  the  party  fare  from  A  to  B  and  to  pur- 
chase such  transportation  as  is  available  from  B  to  C,  the  carriers 
may  not  tid^et  them  through  from  A  to  C  on  such  combination  and 
thus  defeat  their  own  published  through  fare." 

But  in  this  case  the  Government  asked  for  a  party-rate  ticket,  and 
the  company,  instead  of  furnishing  two  tickets  by  which  the  said  rate 
would  have  been  legally  available,  actually  furnished  a  single  ticket 
for  the  entire  party  for  the  through  transportation,  noting  the  rate 
therefor  on  the  request  for  the  transportation  at  a  combination  of 
rates  on  Kansas  City,  and  which  would  have  been  the  correct  rate 
for  the  transportation  had  one  ticket  been  furnished  to  Kansas  City 
and  another  one  thence  to  El  Paso. 

The  transportation  thus  furnished  the  Government  would  not  have 
been  authorized  for  the  general  public;  but  through  party  service 
having  been  furnished  the  Government  for  which  there  is  no  through 
party  rate,  the  rate  must  be  determined  on  a  combination  of  the  party 
rates  applicable  for  different  parts  of  the  through  service. 

The  regular  party  rate  from  Kansas  City  to  El  Paso  added  to  tJie 
authorized  party  rate  from  Leavenworth  to  Kansas  City  makes  the 
through  party  rate.  No  special  party  rate  having  been  published 
between  Leavenworth  and  Kansas  City,  the  individual  rate  is  the 
rate  applicable  for  a  party.  The  combination  rate  for  the  class  of 
service  requested  and  furnished,  in  the  absence  of  a  through  rate 
therefor,  should  be  allowed. 

The  Government  had  the  right  to  the  party  service  and  rates  re- 
quested, and  it  was  the  duty  of  the  railroad  company  to  comply  with 
said  request  and,  if  necessary  therefor,  to  issue  two  tickets  instead  of 
one. 

If  the  company  failed  to  furnish  the  service  requested  it  is  not 
thereby  entitled  to  any  increased  compensation  and  thus  permitted 
to  take  advantage  of  its  own  wrong  or  neglect.  Furthermore,  the 
service  under  consideration  was  rendered  by  the  Bock  Island  Lines, 
to  which  the  business  was  given  under  their  agreement  to  accept  the 
net  rates  determined  by  the  route  of  longest  land  grant. 

The  rate  to  be  paid  for  the  service  is,  therefore,  what  it  would 
have  cost  the  Government  had  the  party  service  requested  been  fur- 
nished by  the  land-grant  route.  The  claimant  in  taking  up  the  re- 
quest and  furnishing  the  service  is  therefore  only  entitled  to  the 
amount  required  to  be  paid  by  the  Government  had  party  service 
been  furnished  by  the  land-gnant  route  even  though  two  tickets  had 
been  necessary  to  secure  the  same. 
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Aside  from  all  other  questions  equity  should  estop  the  railroad 
company  from  demanding  any  higher  rate.  Had  the  agent  at  Leaven- 
worth, instead  of  furnishing  through  party  transportation  refused 
to  do  so  and  stated  the  reason  therefor,  transportation  at  individual 
rates  would  no  doubt  have  been  procured  to  Kansas  City  and  party 
transportation  thence  to  El  Paso.  By  his  act  in  issuing  the  through 
party  transportation  he  apparently  eliminated  any  necessity  for 
the  other  procedure  in  order  to  secure  the  lowest  rate,  and  if  he 
was  in  error  the  railroad  company  ought  not  be  permitted  to  take 
advantage  of  it  at  an  added  and  unnecessary  expense  to  the  Govern- 
ment. 

The  action  of  the  auditor  is  therefore  affirmed. 


EZPEK8E8  OF  17HITED  STATES  KABSHAL  IH  EXECiniHQ  DEATH  8EH- 
TEHCE,  FOB  OUABD  HIBE,  AND  IH  PBEYENTIHa  YIOLATIOH  OF  HSV- 
TBALITT  LAWS. 

Expenses  Incurred  by  a  United  States  marshal  In  connection  with  execution  of 
a  death  sentence  for  hangman's  fee,  erection  of  scaffold,  and  burial  of  pris- 
oner, when  duly  authorized  by  the  Attorney  General,  are  proper  charges 
against  the  appropriation  ''  Miscellaneous  expenses.  United  States  courts.** 
(6  Comp.  Dec.,  126,  overruled.) 

Guards  who  are  employed  by  the  marshal  in  transporting  prisoners  are  en- 
titled to  reimbursement  for  expenses  actually  and  necessarily  incurred  in 
returning  by  the  least  expensive  practicable  route  to  the  place  where  th^ 
entered  upon  service.  If  they  elect  to  return  to  their  homes  they  may 
be  paid  expenses  actually  incurred  in  doing  so,  not  to  exceed  the  expense 
which  would  have  been  incurred  in  returning  to  the  point  of  entry  upon 
service  as  above  stated.  Where  the  return  expense  is  estimated  payment 
may  not  exceed  the  amount  which  would  have  been  due  if  actual  expenses 
had  been  paid. 

Expenses  incurred  by  the  marshal's  deputy  while  engaged  under  due  authority 
in  preventing  violations  of  United  States  laws  are  proper  charges  against 
the  appropriation  *'  Salaries,  fees,  and  expenses,  United  States  marshals." 

Deoision  by  ComptroUer  Downey,  Hay  13>  1914: 

C.  A.  Overlock,  United  States  marshal  for  the  district  of  Arizona, 
applied  April  27,  1914,  for  a  revision  of  the  action  of  the  Auditor 
for  the  State  and  Other  Departments  in  disallowing,  by  settlement 
No.  5,755,  dated  March  26,  1914,  certain  items  in  his  account  fewr  the 
quarter  ending  June  30, 1913,  amounting  to  $317.20,  as  follows : 
2.  Item  of  expense  incurred  by  the  marshal  in  executing  death  sentence 
upon  one  John  B.  Goodwin : 

Erecting  of  scaffold  and  inclosure $100.00 

Hangman's  compensation 25.00 

Expenses  of  burial  of  body 4&00 

Beerection  of  scaffold 75.00 

Drawing  plans  for  scaffold 10.00 

258.00 
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The  items  were  paid  by  the  marshal  and  charged  to  the  appropria- 
tion for  miscellaneous  expenses,  United  States  courts,  under  specific 
authority  from  the  Attorney  General.  They  were  disallowed  by  the 
auditor  as  a  charge  against  this  appropriation  under  the  ruling  in 
6  Comp.  Dec,  126,  to  the  effect  that  the  expense  of  assistants  em- 
ployed by  a  marshal  in  executing  death  sentences  is  properly  charge- 
able to  the  appropriation  for  salaries,  fees,  and  expenses  of  marshals 
and  not  to  the  appropriation  for  miscellaneous  expenses. 

Such  employments  are  not  unusual,  and  when  properly  authorized, 
as  in  this  case,  the  resulting  expense  is  a  just  and  lawful  charge 
against  the  United  States.  The  question  now  presented  is  therefore 
entirely  one  of  using  the  respective  appropriations  for  this  purpose. 

The  appropriation  for  salaries,  fees,  and  expenses  of  marshals 
provides  for  such  ordinary  expenses  of  the  marshal's  office  as  are 
necessarily  incident  to  the  discharge  of  his  official  duties.  The  ap- 
propriation for  miscellaneous  expenses.  United  States  courts,  pro- 
vides for  such  miscellaneous  expenses  of  the  courts  and  their  officers, 
including  the  marshal,  as  may  be  authorized  by  the  Attorney  General, 
and  includes  expenses  of  a  miscellaneous  character  incurred  by  the 
marshal  such  as  are  not  necessarily  incident  to  the  discharge  of  offi- 
cial duty,  and  are  not  properly  chargeable  to  the  United  States  unless 
specially  authorized  as  a  charge  against  this  appropriation. 

I  find  no  Federal  statute  which  authorizes  the  employment  of 
hangman  or  assistant  to  the  marshal  in  executing  a  death  sentence, 
or  which  provides  for  payment  of  compensation  for  such  services. 
The  employment  and  compensation  of  such  hangman  or  assistant  is 
a  matter  which  should  be  left  within  the  discretion  of  the  adminis- 
trative head  of  this  branch  of  the  service,  and  no  compensation  should 
be  paid  or  allowed  unless  specially  authorized  by  the  Attorney 
General. 

The  hangman's  compensation  in  this  case,  having  been  duly  author- 
ized, is  a  proper  charge  as  it  appears  in  the  account,  and  is  therefore 
allowed  on  revision. 

The  other  items  of  expense  were  properly  paid  and  charged 
as  miscellaneous  expenses  of  the  court,  and  are  accordingly  allowed 
on  revision.  It  appears  that  the  expense  of  reerecting  the  scaffold 
was  made  necessary  by  a  reprieve,  and  was  specially  authorized  by  the 
Attorney  General. 

2,  Estimated  expenses  of  E.  P.  Dnpen,  S.  J.  Ilayhnrst,  and  Garland 
CJoffey,  guards  employed  in  transporting  prisoners  from  Phoenix, 
Ariz.,  to  the  United  States  Penitentiary  at  Atlanta,  Ga.,  for  the  re- 
turn trip,  in  excess  of  expense  which  would  have  been  incurred  by 
them  in  returning  to  their  homes  elsewhere  than  at  Phoenix.  Items 
24,  25,  27  of  the  statement  of  disallowances |29. 70 
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Twenty  prisoners  in  cliarge  of  the  marshal  and  nine  guards  were 
transported  on  this  trip.  The  marshal  and  nearly  all  of  the  guards, 
after  delivering  the  prisoners  at  the  penitentiary,  continued  their 
journey  to  other  points  north  and  east.  The  estimated  expense  of 
the  return  trip  from  Atlanta  to  Phoenix  was  paid  to  each  guard, 
including  the  three  above  mentioned. 

Dupen  resided  at  Bisbee,  Ariz.,  and  Hayhurst  and  Coffey  at  Doug- 
las, Ariz.  The  fare  from  Atlanta  to  each  of  these  towns  is  less 
than  the  fare  from  Atlanta  to  Phoenix,  and  the  difference  in  these 
fares  is  represented  by  the  above  disallowance.  Dupen  actually 
returned  to  Phoenix  and  the  other  two  guards  did  not.  Prior  to  com- 
mencing the  trip  to  Atlanta  from  Phoenix  each  of  these  guards 
went  to  Phoenix  at  his  own  expense. 

The  statements  of  fact  seem  to  indicate  that  these  guards  were  not 
called  from  their  homes  to  Phoenix  to  serve  as  guards,  but  that  they 
were  in  Phoenix  when  employed  and  entered  upon  service  at  that 
point.  They  were  entitled  to  reimbursement  for  expenses  actually 
and  necessarily  incurred  in  returning  by  the  least  expensive  practica- 
ble route  to  that  point.  Two  of  them  elected  to  return  to  their  homes 
at  Douglas  instead  of  returning  to  Phoenix,  and  therefore  did  not 
actually  incur  the  expense  of  the  return  trip  from  Douglas  to  Phoenix. 
Had  actual  expenses  been  paid  to  them  they  could  not  lawfully  have 
been  paid  any  amount  in  excess  of  the  expenses  of  the  return  trip  to 
Douglas.    Estimated  expenses  must  be  calculated  upon  this  basis. 

Dupen  returned  to  Phoenix  and  is  therefore  entitled  to  the  amount 
paid  him  by  the  marshal.  The  disallowance  against  him  is  allowed 
on  revision.  The  other  two  guards  did  not  return  to  Phoenix  and  are 
therefore  entitled  to  expenses  to  Douglas  only.  The  disallowance 
against  them  is  affirmed. 

3.  Expenses  incurred  by  Deputy  A.  A  Hopkins  in  investigating  and  pre- 
venting violation  of  neutrality  laws,  and  charged  to  appropriation 
for  salaries,  fees,  and  expenses  of  marshals:  Item  31,  $26.50; 
item  32,  $3 $29. 50 

Item  31  represents  traveling  expenses  incurred  by  this  deputy  in 
going  to  and  returning  from  Naco,  Ariz.,  and  his  expenses  of  sub- 
sistence at  Naco  from  April  5  to  April  13,  1913.  At  the  request  of 
the  Army  officer  in  command  at  Douglas  and  Naco  the  deputy  ac- 
companied said  officer  to  the  latter  plac«  to  aid  in  preventing  viola- 
tions of  the  neutrality  laws. 

The  appropiiation  for  salaries,  fees,  and  expenses  of  marshals  is 
not  available  for  the  payment  of  expenses  of  investigations  of  crime 
and  collection  of  evidence.  (5  Comp.  Dec.,  266,  Decision  of  May  3, 
1911,  in  Compton's  case;  57  MS.  Comp.  Dec,  616.) 

Prevention  of  crime  is  another  matter  and  stands  on  a  different 
footing.  A  marshal  and  his  deputies  have  the  same  powers  in  execut- 
ing the  laws  of  the  United  States  that  a  sheriff  and  his  deputies  have 
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in  executing  the  State  laws.  (Sec.  788,  R.  S.)  It  is  unquestionably 
the  duty  of  these  officers  to  prevent  violations  of  the  respective  laws 
by  all  lawful  and  proper  means  in  their  possession.  The  preven- 
tion of  crime  is  as  vital  a  function  of  the  Department  of  Justice  and 
of  the  court  officers  as  is  its  detection  and  punishment  after  it  has 
been  committed. 

The  employment  of  this  deputy  in  the  work  of  preventing  viola- 
tions of  neutrality  laws  was  duly  authorized  by  the  Attorney  General, 
the  items  of  expense  charged  are  proper  and  lawful,  and  are  accord- 
ingly allowed  on  revision. 

xnriinjx  chaboe  for  ioxed  speclaj.  traik. 

Where  a  raUroad  company  furnishes  transportation  for  freight  and  passengers 
on  the  same  special  train,  without  a  special  contract  therefor,  the  regular 
freight  and  passenger  rates  are  applicable  for  the  service,  subject  to  the 
authorized  minimum  for  a  special  train. 

Decision  by  Comptroller  Downey,  Xay  14,  1914: 

The  El  Paso  &  Southwestern  system  applied,  May  2, 1914,  for  a  re- 
vision of  the  action  of  the  Auditor  for  the  War  Department  in  dis- 
allowing $123.80  by  settlement  No.  18847,  dated  May  8, 1913. 

The  company  claimed  $50  for  the  transportation  per  request  No. 
101773,  August  27, 1912,  of  62  men  from  Fort  Bliss,  Tex.,  to  El  Paso, 
Tex.,  as  the  authorized  rate  for  a  special  train.  Circular  289  providing 
for  special  train  on  the  basis  of  50  party  fares  "  and  a  further  mini- 
mum of  $50  for  each  movement." 

It  appears  that  this  detachment  was  en  route  to  Marfa,  Tex.,  and, 
that  B/L  323  was  issued  August  27,  1912,  to  cover  the  through 
transportation  of  the  property,  which  consisted  of  one  car  forage 
and  ammunition,  one  car  equipment  and  subsistence  stores,  one  car 
wagons,  and  three  cars  horses.  The  troop  and  property  were  moved 
together  in  one  special  train,  separate  requests  being  issued  for  the 
men  to  and  from  El  Paso. 

It  appears  that  the  revenue  on  the  freight  accruing  to  the  claimant 
exceeds  $50,  which  makes  the  full  minimum  charge  for  a  special 
train.  The  auditor,  therefore,  allowed  the  regular  rate  of  10  cents 
each  for  62  passengers,  or  $6.20. 

Had  a  separate  special  train  with  locomotive  and  train  crew  been 
required  for  the  transportation  of  the  passengers,  the  company 
would  have  been  entitled  to  its  minimum  of  $50.  But  when  the 
minimum  charge  on  a  train  has  been  earned  there  appears  no  reason 
for  an  arbitrary  charge.  That  the  passenger  earnings  are  accounted 
for  separately  from  the  freight  earnings  appears  insufficient  reason 
to  apply  a  minimum  train  charge  to  the  freight  and  passengers 
separately  when  both  move  toa^^ther. 
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As  these  men  could  have  been  sent  from  Fort  Bliss  to  El  Paso  by 
the  electric  street  railway  for  5  cents  per  capita,  it  would  appear  that 
such  means  of  transportation  would  have  been  employed  rather  than 
a  special  train  at  a  cost  of  $50. 

As  the  movement  of  the  freight  required  the  use  of  an  engine  and 
a  crew,  there  was  no  additional  cost  incurred  for  the  transportation 
of  the  men  than  the  use  of  a  car  to  accommodate  them,  and  the  regular 
rate  appears  to  be  ample  compensation  therefor  and  all  to  which  the 
company  is  entitled  under  its  tariflfs.  In  this  connection  attention  is 
invited  to  my  decision  of  February  6, 1914,  involving  a  similar  trans- 
action with  the  same  company. 

The  auditor's  action  on  this  item  is  therefore  affirmed. 

Transportation  request  No.  101,840,  August  13, 1912,  is  for  29  men, 
and  No.  101,846,  August  14,  1912,  for  30  men,  from  Fort  Bliss,  Tex., 
to  Columbus,  N.  Hex. 

The  officer  upon  whose  request  the  service  was  rendered  certifies 
that  special  train  service  was  required,  was  called  for,  and  supplied. 
It  appears,  however,  that  these  movements  were  not  exclusively  pas- 
senger movements,  but  the  public  property  belonging  to  the  detach- 
ment was  carried  on  the  same  train,  payment  for  said  service  having 
been  made  by  Capt.  E.  W.  Tanner  per  his  vouchers  56B,  August, 
1913,  and  570B,  February,  1913,  respectively. 

The  company  claims  the  individual  rate  for  this  transportation  on 
the  basis  of  50  passengers  in  each  movement  as  the  minimum  charge 
for  a  special  train.  The  auditor  allowed  the  party  rate  on  the  basis 
of  50  passengers  in  each  movement. 

The  charge  for  50  passengers  is  the  basis  for  a  special  train,  and 
would  have  been  the  correct  basis  had  a  separate  special  train  been 
required  for  said  passengers;  but  as  they  were  moved  with  the  freight, 
the  charge  for  a  special  train  should  be  eliminated.    See  remarks,  supra. 

These  men  were  traveling  together  as  one  body,  for  which  it  appears 
that  no  tickets  were  issued.  The  transportation  being  essentially 
party  service,  party  rates  are  available  therefor  in  accordance  with 
my  decision  of  April  20, 1914  (20  Comp.  Dec.,  760). 

The  minimum  charge  for  a  special  car,  as  provided  in  Circular  289 
of  the  El  Paso  &  Southwestern  system,  is  18  fares,  which  may  be  party 
fares. 

As  there  were  29  and  30  men,  respectively,  in  these  movements,  the 
correct  charge  therefor  would  be: 

20  men  at  party  rate  of  $2.40 $60. 60 

30  men  at  party  rate  of  $2.40 72. 00 

141.60 
Auditor  allowed  for  each  movement  $120 240. 00 

da4o 
The  difference  will  accordingly  be  certified  as  a  disallowance. 
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The  contention  of  the  claimant  as  set  forth  in  letter  of  May  13, 
1914,  just  received,  citing  a  ruling  of  the  Interstate  Commerce  Com- 
mission that  employees  riding  on  special  newspaper  trains  can  not 
lawfully  be  transported  at  any  rate  other  than  the  one  specified  in 
the  regularly  published  schedule  of  passenger  fares,  has  no  applica- 
tion to  this  case,  as  the  tariff  rate  authorized  for  the  transportation 
of  passengers  is  allowed,  avprd. 

The  minimum  of  $50,  or  50  fares  claimed  for  each  movement  in 
accordance  with  the  tariff  rate  provided  for  special  trains,  would  be 
applicable  for  a  special  train  furnished  for  the  passengers  as  set 
forth  above,  but  as  the  passenger  car  was  merely  put  in  the  train  with 
the  freight  cars  there  was  no  separate  special  train  required  for  the 
passengers.  Though  the  tariffs  do  not  provide  specifically  for  a  mixed 
train  of  freight  and  passengers,  and  therefore  the  railroad  company 
might  be  excluded  from  furnishing  such  service  to  the  public  gener- 
ally, there  is  no  prohibition  against  furnishing  such  service  for  the 
Government,  and  when  so  furnished  the  regular  rates  are  applicable 
therefor  unless  a  special  contract  is  made  wherein  extraordinary  or 
special  service  is  furnished  at  a  rate  agreed  upon  and  specified  to  be 
for  such  special  service. 

Furthermore,  whenever  passengers  are  furnished  transportation  on 
freight  trains,  with  no  specified  rates  for  such  service,  the  charge  is 
made  on  the  basis  of  the  regularly  published  passenger  rates  appli- 
cable by  passenger  trains.  The  passengers  in  this  case  moved  with 
the  freight  and  allowance  is  made  at  regular  passenger  rates.  The 
special  train  having  earned  its  full  minimum  no  further  increase  is 
authorized. 


XBAVEL  ALLOWANCES  TO  ENLISTED  XEN  OF  NAVY  WHO  EXIEIID  THEIB 

ENLISTXENTS. 

Enlisted  men  of  the  Navy  who  extend  their  enUstments  under  the  provisions  of 
the  act  of  August  22,  1912  (37  Stat.,  331),  are  not  entitled  to  the  travel 
aUowances  authorized  by  the  act  of  June  29,  1906  (34  Stat,  555),  at  the 
expiration  of  the  four-year  period  for  which  they  originally  enlisted. 

The  travel  for  which  enlisted  men  of  the  Navy  are  entitled  to  travel  allowances 
on  discharge  at  the  expiration  of  their  enlistments  as  extended  is  travel  in 
the  United  States  from  place  of  discharge  to  place  of  original  enlistment 

(20  Comp.  Dec.,  699,  adhered  to.) 

ComptroUer  Downey  to  the  Secretary  of  the  Navy,  Hay  16,  1914: 
I  have  your  letter  of  the  2d  instant  requesting  that  I  reverse  my 

decision  of  March  28,  1914  (20  Comp.  Dec,  699),  and  reaffirm  the 

decision  of  February  20, 1912  (19  Comp.  Dec,  542),  or  so  modify  the 

former  as  may  seem  warranted. 
The  decision  of  March  28,  1914,  held: 
(1)  That  enlisted  men  of  the  Navy  who  extend  their  enlistments 

under  the  provisions  of  the  act  oi  August  22, 1912  (37  Stat,  331) ,  are 


Digitized 


by  Google 


806  DECISIONS  OF   THE  COMPTBOLLEB. 

not  entitled  to  the  travel  allowances  authorized  by  the  act  of  June  29, 
1906  (34  Stat,  565),  at  the  expiration  of  the  four-year  period  for 
which  they  originally  enlisted ;  and 

(2)  That  the  travel  for  which  they  are  entitled  to  travel  allowances 
on  discharge  at  the  termination  of  their  enlistments  as  extended  is 
travel  in  the  United  States  from  place  of  discharge  to  place  of 
original  enlistment. 

This  decision  reversed  the  decision  of  February  20,  1912,  and  any 
others,  in  so  far  as  they  held — 

(1)  That  enlisted  men  of  the  Navy  who  extend  their  enlistments 
are  entitled  to  travel  allowances  at  the  expiration  of  the  four-year 
period  for  which  they  originally  enlisted ;  and 

(2)  That  the  travel  for  which  they  are  entitled  to  travel  allowances 
at  the  termination  of  their  enlistment  as  extended  is  travel  in  the 
United  States  from  place  of  discharge  to  the  place  where  they  would 
have  been  discharged  had  they  not  extended  their  enlistment. 

The  reasons  for  your  request  are : 

(1)  That  one  of  the  "  allowances  "  to  which  a  man  is  entitled  when 
he  is  "regularly  discharged  and  reenlisted  immediately"  is  travel 
allowances,  and  therefore  that  the  requirement  in  the  act  of  June  29, 
1906,  that  a  man  be  discharged  in  order  to  be  entitled  to  travel  allow- 
ances, is  "  waived  "  as  to  men  who  extend  their  enlistments  by  the 
following  express  provision  in  the  act  of  August  22, 1912 : 

"  *  *  *,  and  subsequent  to  said  date  [date  of  expiration  of  the 
then  existing  four-year  enlistments]  such  enlisted  men  as  extend  the 
term  of  enlistment  as  authorized  in  this  section  shall  be  entitled  to 
and  shall  receive  the  same  pay  and  allowances  in  all  respects  as 
though  regularly  discharged  and  reenlisted  immediately  upon  expira- 
tion of  their  term  of  enlistment    *    *    *." 

(2)  That  it  was  the  intent  of  your  department  when  it  drafted  the 
act  of  August  22,  1912,  to  "  provide  for  the  payment  of  travel  allow- 
ances to  such  men  after  they  extended  their  enlistments,"  and  that  it 
believed  then  and  believes  now  that  the  provisions  of  the  act  "  fully 
cover  this  point  in  accordance  with  the  department's  intention  when 
it  secured  the  passage  of  the  act." 

(3)  That  a  man  who  does  not  extend  his  enlistment,  and  who  serves 
two  consecutive  enlistments,  and  is  discharged  from  each  by  reason 
of  its  expiration,  receives  travel  allowances  twice  for  eight  years  of 
service,  while  under  the  act  of  August  22,  1912,  as  construed  in  the 
decision  of  March  28,  1914,  an  enlisted  man  whose  enlistment  is  ex- 
tended four  years,  and  who  is  discharged  by  reason  of  its  expiration, 
receives  travel  allowances  but  once  for  his  eight  years  of  service, 
and  it  is  not  seen  why  his  travel  allowances  in  both  instances  are  not 
the  same. 
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(4)  That  while  the  question  of  where  a  man  would  have  been  dis- 
charged had  he  not  extended  his  enlistment  is  uncertain  and  prob- 
lematical,  it  can  be  determined  by  the  "simple  expedient"  of  the 
issuance  of  a  regulation  requiring  that  at  the  time  a  man  extends  his 
enlistment  his  commanding  officer  shall  indorse  on  his  enlistment 
record  "  a  notation  of  the  place  where  the  man  would  have  been  dis- 
charged had  he  not  extended  his  enlistment." 

(5)  That  the  department's  purpose  in  securing  the  enactment  of  the 
legislation  of  August  22,  1912,  was  to  obtain  for  the  service  a  larger 
proportion  of  trained  men  than  was  possible  imder  former  laws,  and 
that  the  effect  of  the  act,  as  construed  in  the  decision  of  March  28, 
1914,  is  to  deter  men  who  would  be  unwilling  to  enlist  for  a  period 
of  four  full  years  from  extending  their  enlistment  for  one,  two,  or 
three  years,  thus  depriving  the  service  of  the  benefit  of  their  four 
years  of  training,  and,  to  a  considerable  extent,  defeating  the  purposes 
of  the  act. 

In  reply  you  are  advised : 

(1)  That  it  is  true  that  under  the  act  of  June  29, 1906,  a  man  who 
does  not  extend  his  enlistment,  and  who  is  discharged  by  reason  of 
its  expiration,  and  immediately  reenlists,  is  entitled  to  travel  allow- 
ances, but  the  fact  that  he  reenlists  has  nothing  to  do  with  entitling 
him  to  such  allowances.  He  acquires  his  right  to  the  travel  allow- 
ances independently  of  any  reenlistment,  and  solely  by  reason  of 
having  completed  his  enlistment  and  been  discharged  by  reason  of 
its  expiration,  and  is  equally  entitled  to  the  travel  allowances  whether 
he  reenlists  or  not.  His  right  to  the  travel  allowances  is  that  pro- 
vided by  the  act  of  June  29,  1906,  and  attaches  at  the  time  he  is  dis- 
charged and  on  that  date  only — ^not  prior  to  discharge  upon  reenlist- 
ment or  during  service  under  his  reenlistment. 

The  right  to  the  "  same  pay  and  allowances  "  as  though  "  regularly 
discharged  and  reenlisted  immediately"  which  a  man  who  extends 
his  enlistment  "shall  be  entitled  to  and  shall  receive"  under  the 
express  provision  in  the  act  of  August  22,  1912,  to  which  you  refer, 
is  limited  "  in  all  respects  "  to  the  pay  and  allowances  to  which  a  man 
who  does  not  extend  his  enlistment  and  reenlists  immediately  becomes 
entitled  "  subsequent "  to  the  date  of  the  expiration  of  the  preceding 
enlistment,  which  date  would  be  the  date  of  his  discharge  from  such 
enlistment  and  the  final  completion  of  that  contract,  and  therefore 
to  those  to  which  he  afterwards  becomes  entitled  on  and  during  reen- 
lisment,  and  does  not  include  the  right  to  travel  allowances  which 
attaches  to  the  preceding  contract  of  enlistment,  and  is  not  one  to 
which  he  becomes  entitled  "  subsequent "  to  the  completion  of  that 
contract  or  under  the  reenlistment  contract. 
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Travel  allowances  are  therefore  not  included  in  the  term  "  allow- 
ances "  in  the  express  provision  of  the  act  to  which  you  refer. 

On  the  other  hand,  the  paragraph  of  the  act  containing  this  provi- 
sion concludes: 

a  *  *  *  jjjj^  g^(»]^  extension  shall  not  operate  to  deprive  them 
upon  discharge  at  the  termination  thereof  [the  extended  period]  of 
any  right,  privilege,  or  benefit  to  which  they  would  be  entitled  at  the 
expiration  of  a  four-year  term  of  enlistment." 

This  precludes  the  act  from  operating  to  deprive  men  who  extend 
their  enlistments  and  are  discharged  at  their  termination  of  the 
"  right  "  to  travel  allowances  to  which  they  would  have  been  entitled 
on  discharge  from  the  same  enlistments  had  they  not  been  extended 
and  negatives  the  idea  that  the  preceding  provision  was  intended  to 
confer  an  additional  or  different  right.  This  "right"  which  the 
statute  states  they  shall  not  be  deprived  of  was  the  right  under  the 
act  of  June  29,  1906,  upon  discharge  "  on  account  of  expiration  of 
enlistment,"  to  travel  allowances  for  travel  in  the  United  States  from 
"  place  of  discharge  to  the  place  of  enlistment." 

An  extension  of  an  enlistment  is  merely  a  prolongation  of  or  a 
stretching  out  of  an  enlistment  and  not  an  enlistment.  There  is  but 
one  pla£e  of  enlistment  and  one  discharge  from  an  enlistment  by 
reason  of  its  expiration,  whether  it  be  or  be  not  extended,  and  the 
"  right "  to  travel  allowances  which  the  above  provision  of  the  act  of 
August  22,  1912,  declares  a  man  who  extends  his  enlistment  shall  not 
be  divested  of  is  the  identical  right  to  which  he  would  have  been 
entitled  had  his  enlistment  not  been  extended,  and  that  is  for  travel 
in  the  United  States  from  place  of  discharge  to  "  the  place  of  enlist- 
ment," not  to  some  hypothetical  place  where  it  is  presumed  he  might 
have  been  discharged  had  the  enlistment  not  been  extended. 

The  act  of  August  22,  1912,  does  not  therefore  "  waive  "  or  repeal 
the  provision  in  the  act  of  June  29,  1906,  requiring  a  discharge  as 
a  condition  precedent  to  the  attaching  of  the  right  to  travel  allow- 
ances, in  cases  of  extended  enlistments,  but,  on  the  contrary,  declares 
that  in  such  cases  the  right  to  travel  allowances  remains  unaltered. 

(2)  It  is  inferred  that  under  the  decision  of  March  28,  1914,  men 
who  extend  their  enlistments  are  not  entitled  to  "  payment  of  travel 
allowances  *  *  *  after  they  extended  their  enlistments."  That 
decision  holds  that  travel  allowances  are  payable  to  such  men  "  after 
they  extended  their  enlistments  "  on  discharge  from  their  enlistments 
as  extended  by  reason  of  their  expiration. 

(3)  It  is  undisputed  that  a  man  who  serves  eight  years,  four  under 
one  enlistment  and  four  under  an  immediate  reenlistment,  and  who  is 
discharged  from  each  by  reason  of  its  expiration,  receives  travel 
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allowances  upon  discharge  from  each  enlistment,  or  travel  allowances 
twice  for  the  eight  years  of  service;  while  a  man  who  serves  eight 
years,  four  under  an  enlistment  and  four  added  under  an  extension  of 
that  enlistment,  and  who  is  discharged  from  such  enlistment  by 
leason  of  its  expiration,  receives  travel  allowances  only  upon  dis- 
charge, or  travel  allowances  once  for  his  eight  years  of  service  in 
one  enlistment. 

But  that  is  but  one  view  of  the  case.  The  other,  under  the  con- 
tended-for  construction,  tending  to  encourage  short  extensions  rather 
than  reenlistments,  and  affording  opportunities  for  manipulation  for 
profit,  is  equally  worthy  of  consideration.  Besides,  the  argument 
presented  demonstrates  the  improbability  of  the  illustrative  case 
since  it  is  contended  that  the  object  is  to  procure  extensions  by  men 
who  are  not  willing  to  remain  in  the  service  another  full  period  of 
lour  years. 

However,  express  provisions  are  found  in  the  act  as  to  how  exten- 
sions "  aggregating  four  years  "  shall  operate  for  the  purposes  of 
honorable-discharge  gratuity  pay  and  continuous  service,  but  none 
as  to  the  operation  of  such  extensions  as  to  travel  allowances  other 
than  the  provisions  previously  referred  to,  and  we  must  interpret  the 
law  as  we  find  it. 

(4)  The  question  of  where  a  man  would  have  been  discharged  had 
he  not  extended  his  enlistment  does  not  arise  in  determining  his  right 
to  travel  allowances  under  the  construction  placed  upon  the  act  of 
August  22,  1912,  in  the  decision  of  March  28, 1914. 

It  is  not  apparent,  however,  how  the  commanding  officer  is  able  in 
cases  where  the  extension  is  made  months  preceding  the  expiration  of 
the  four-year  enlistment  period,  as  in  the  case  of  Carino,  to  deter- 
mine with  any  degree  of  accuracy  where  the  man  will  be  discharged 
when  the  date  of  expiration  of  the  four-year  period  arrives. 

(5)  It  is  not  seen  how  the  present  construction  of  the  act  of  August 
22,  1912,  operates  to  deter  men  from  extending  their  enlistment  for 
one,  two,  or  three  years,  "  who  would  be  unwilling  to  enlist  for  a 
period  of  four  full  years."  They  could  not  prior  to  the  act  acquire  a 
right  to  travel  allowances  for  a  service  of  one,  two,  or  three  years. 
The  act  therefore  does  not  deprive  them  of  any  right  to  travel  aUow- 
unces  which  they  otherwise  possessed  for  such  periods,  and  does  per- 
mit those  who  desire  to  remain  in  the  service  for  one,  two,  or  three 
years  longer  to  do  so,  without  obligating  themselves  for  the  full 
enlistment  period. 

There  is  no  sufficient  reason  presented  for  changing  the  conclusion 
reached  in  the  decision  of  March  28,  1914.  It  is  believed  to  be  right 
and  must  be  adhered  to. 
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LAHD-O&AKT   DEDUCTIOXT— EXTSA-FAKE   TKAIH. 

The  additional  charge  for  transportation  services  on  an  extra-fare  train  being 
a  jmrt  of  the  charge  for  transportation,  is  subject  to  land-grant  dednction. 

]>eoi8lo&  by  Comptroller  Bowney,  Kay  21,  1914: 

The  Southern  PaciiBc  Co.  applied  May  11,  1914,  for  a  revision  of 
the  action  of  the  Auditor  for  the  War  Department  in  disallowing 
$4.10  by  settlement  No.  19866,  dated  November  13, 1913. 

The  company  claimed  $30.60  gross,  $11.31  net,  for  the  transporta- 
tion by  extra- fare  train  of  an  oflScer  of  the  Corps  of  Engineers,  U.  S. 
Army,  from  Seattle,  Wash.,  to  San  Francisco,  Cal.,  per  Request 
2167,  dated  July  26,  1913,  the  said  claim  being  the  net  rate  claimed 
of  $6.31  based  on  the  regular  rate  of  $25.60  and  $5  for  e^ra  fare  on 
special  train  without  land-grant  deduction. 

The  regular  first-class  limited  fare  from  Seattle  to  San  Francisco 
is  $25.60,  made  $5.60  and  $20  on  Portland,  and  divides  as  follows : 


OltMB. 

Land- 
tian. 

Net. 

8«attl«  to  Po»ti%n<i      ...     ,  .  . .  _ 

15.60 
20.00 

$2.34 

17.18 

$3.26 

Portlimd  to Sftn  Francisco r.... 

2.S2 

25.60 

19.52 

&08 

The  auditor  allowed  for  the  service  $6.06,  plus  22.637  per  cent  of 
the  $5  extra  fare  ($1.13),  a  total  of  $7.21,  and  disallowed  the 
remainder. 

Circular  No.  2342  of  the  Southern  Pacific  Co.,  dated  December 
17, 1912,  provides  for  an  extra-fare  train  between  San  Francisco  and 
Portland  and  Seattle  (except  between  local  points  north  of  and  in- 
cluding Portland),  on  which  special  de  Ivxe  service  will  be  furnished 
beginning  January  1,  1913,  for  which — 

"A  uniform  extra-fare  charge  of  $5  will  be  made  between  San 
Francisco  and  Portland  or  Seattle  or  intermediate  stops,  except  that 
no  extra-fare  charge  will  be  made  between  Portland  and  Seattle, 
including  intermediates." 

This  makes  the  through  fare  between  Seattle  and  San  Francisco 
on  said  train  $30.60,  which  was  therefore  the  proper  gross  charge 
for  the  service  requested  and  furnished  in  the  case  under  considera- 
tion. As  there  is  no  extra- fare  charge  between  Portland  and  Seattle 
the  entire  extra  charge  accrues  between  Portland  and  San  Francisco, 
making  the  proportion  of  the  through  rate  for  said  service  $25  instead 
of  the  regular  fare  of  i 
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The  question  for  consideration  is  whether  the  land-grant  deduction 
applies  on  the  full  earnings  of  $25  for  the  said  service  or  whether  the 
land-grant  deduction  applies  on  the  regular  fare,  $20,  only,  with  pay- 
ment in  full  of  the  $5  as  for  service  other  than  transportation.  The 
$25  is  a  charge  for  transportation,  though  by  a  more  elegant  equip- 
ment than  is  furnished  by  the  ordinary  trains,  yet  a  transportation 
charge  nevertheless. 

The  said  charge  accrues  for  transportation  service  between  Port- 
land and  San  Francisco,  85.89  per  cent  of  which  lies  over  a  "  free 
road,"  which  railroad  received  grants  of  land  under  condition  as 
expressed  in  section  5  of  the  act  of  July  25, 1866  (14  Stat.,  241) ,  that: 

"  Said  railroad  shall  be  and  remain  a  public  highway  for  the  use 
of  the  Government  of  the  United  States,  free  of  all  toll  or  other 
charges  upon  the  transportation  of  the  property  or  troops  of  the 
United  States,  and  the  same  shall  be  transported  over  said  road  at 
the  cost,  charge,  and  expense  of  the  corporations  or  companies  owning 
or  operating  the  same  when  so  required  by  the  Government  of  the 
United  States." 

The  transportation  to  be  furnished  the  United  States  is  therefore 
not  limited  to  service  by  any  particular  train. 

The  United  States  is  subject  to  the  rates  charged  the  general  public 
for  the  class  of  transportation  requested  and  furnished  less  the  deduc- 
tion on  account  of  land  grant  for  the  proportionate  service  over  the 
aided  road,  as  per  decision  of  this  office  of  March  8,  1902  (8  Comp. 
Dec,  598). 

The  correct  rate  for  the  service  under  consideration  is  therefore 
as  follows: 


Gross. 

tian. 

Net. 

flflftttl'ft  to  T>ffliland 

$5.60 
25.00 

S2.34 
21.47 

13.26 

p<irtifm^  to  fi«n  Franciisoo       .     .  > 

3.53 

Andftorrtlow^..    . 

30.60 

23.81 

6.79 
7.21 

O  vflrallowiiiic* , 

.42 

A  certificate  of  difference  will  be  issued  accordingly. 

War  warrant  No.  4533,  dated  November  17,  1913,  for  $7.21,  issued 
in  payment  of  the  amount  allowed  by  the  auditor,  will  therefore  be 
transmitted  to  the  Secretary  of  the  Treasury,  the  amount  thereof  to 
be  covered  into  the  appropriation  from  which  drawn,  and  upon  a 
restatement  of  the  account  by  the  auditor  in  accordance  with  this 
decision  a  new  warrant  will  be  issued  for  the  correct  amount  due  for 
the  service. 


Digitized 


by  Google 


812  DECISIONS  OF  THE  COMPTROLLER. 

inrwABBAirrEi)  fiksiho  as  to  excusable  delays. 

The  decision  of  an  officer  of  matters  which  the  contract  empowers  him  to  decide 
will,  in  the  absence  of  any  showing  of  fraud  or  of  such  gross  mistake  as  to 
import  bad  faith,  be  accepted  as  final  and  conclusive.  Such  a  decision,  how- 
ever, to  be  accorded  that  weight,  must  pertain  only  to  matters  which  the 
contract  authorizes  him  to  decide  and  any  decision  of  matters  outside  the 
scope  of  his  authority  is  not  binding  or  conclusive. 

For  facts  and  other  points  involved  see  decision. 

Comptroller  Downey  to  Oeorge  6.  Box,  disbursing  clerk,  Department  of  Labor, 
Xay  21,  1914: 

I  am  in  receipt  of  your  letter  of  April  22,  1914,  submitting  a 
voucher  for  $4,460  in  favor  of  Edward  F.  Fonder,  and  asking  my 
decision  whether  the  same  may  properly  be  paid  by  you. 

By  the  terms  of  a  contract  dated  April  8,  1912,  Edward  F.  Fonder, 
as  contractor,  undertook  and  agreed  to  furnish  the  necessary  labor 
and  materials  and  do  all  the  work  required  for  the  construction  of 
a  pier  for  the  Philadelphia  Immigration  Station,  Gloucester,  N.  J., 
"  in  strict  and  full  accordance  with  the  requirements  of  the  specifica- 
tions for  the  work  and  the  plan  or  plans  hereto  annexed  *  ♦  * 
which  specifications  and  plan  or  plans  shall  constitute  a  part  of  this 
agreement  with  the  like  effect  as  if  the  same  were  incorporated 
herein    *    *     *" 

and  to  complete  the  same  in  all  its  parts  "  within  seven  calendar 
months  "  from  date  of  receipt  of  notice  from  the  contracting  officer  tti 
commence  the  work,  and  as  to  such  agreement  it  was  further  stipu- 
lated : 

"  Time  is  to  be  considered  as  of  the.  essence  of  the  contract,  and  in 
case  the  completion  of  the  work  shall  be  delayed  beyond  said  period 
the  party  of  the  second  part  may,  in  view  of  the  difficulty  of  estimat- 
ing with  exactness  the  damages  which  will  result,  deduct  as  liquidated 
damages,  and  not  as  a  penalty,  twenty  dollars  ($20)  for  each  and  every 
day  during  the  continuance  of  such  delay  and  until  such  wwk  shall 
be  completed  *  ♦  *  Provided^  however^  That  when  the  Secretary 
of  Commerce  and  Labor  is  satisfied  that  such  delay  is  caused  by 
reason  of  fire,  flood,  freshet,  ice,  or  any  other  force  or  violence  of  the 
elements,  by  any  strike  or  stand  out  of  workmen  employed  on  the 
work  or  oy  other  circumstances  beyond  the  control  of  the  party  of  the 
first  part,  or  by  the  act  of  the  party  of  the  second  part  and  through 
no  fault  of  the  party  of  the  first  part,  then  such  deduction  shall  not 
be  made,  and  such  additional  time  may,  in  writing,  be  allowed  the 
party  of  the  first  part  for  completion  of  the  work  as,  in  the  judgment 
of  tiie  Secretary  of  Commerce  and  Labor,  shall  be  just,  reasonable, 
and  proper  *  *  * ;  it  being  further  agreed  between  the  parties 
hereto  that  the  decision  of  the  Secretary  of  Commerce  and  Labor  as 
to  the  existence  of  causes  excusing  failure  to  complete  the  work 
within  the  time  required  by  the  terms  of  the  contract,  and  also  as  to 
the  additional  time  which  may  be  allowed,  ^all  be  final  and  con- 
clusive upon  both  parties  to  the  contract." 

The  work  thus  contracted  for  was  to  be  done  under  the  direction 
of  the  Secretary  of  the  Treasury  (Supervising  Architect)  and  as  to 
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the  powers,  as  above  indicated  reserved  by  the  Secretary  of  (Com- 
merce and)  Labor  in  said  contract  it  was  elsewhere  provided  that: 

"  Until  the  party  of  the  first  part  (ccmtractor)  shall  receive  notice 
in  writing  to  the  contrary  every  right  and  power  conferred  upon  the 
said  Secretarjr  of  Commerce  and  Labor,  except  the  power  to  waive  or 
remit  the  liquidated  damages  for  delay  in  the  completion  of  the  work, 
shall  be  deemed  to  be  delegated  to  the  Supervising  Architect  of  the 
Treasury  Department," 

or  other  employee  of  the  Government  thereafter  designated  to  act 
for  the  Supervising  Architect. 

The  contract  price  of  the  work  was  $64,700. 

The  seven  calendar  months  from  date  of  receipt  of  notice  to  begin 
the  work  expired  on  December  23,  1912.  On  that  date,  the  contract 
time  for  completion,  the  work  was  about  60  per  cent  completed.  A 
destructive  storm  wrecked  the  contractor's  plant  on  January  2,  1913, 
and  the  work  was  not  completed  until  early  in  August,  1913,  232  days 
after  the  contract  date  for  completion.  From  payments  heretofore 
made  liquidated  damages  at  the  agreed  rate  of  $20  per  day  for  each 
day  of  delay  (not  due  to  the  Government — ^work  was  stopped  for 
nine  days  in  June,  1913)  after  December  23,  1912,  223  days,  $4,460, 
have  been  retained. 

On  a  decision  of  this  office  (dated  Mar.  25,  1914)  that  whatever 
power  to  determine  the  extent,  etc.,  of  excusable  delays  was  con- 
ferred by  the  contract  upon  the  Secretary  of  (Commerce  and)  Labor 
had  been  delegated  to  the  Supervising  Architect  or  his  successor, 
and  that  that  officer  or  his  successor,  and  not  the  Secretary  of  Labor, 
was  the  proper  officer  to  determine  such  matters,  and  on  a  finding 
by  T.  R.  Maul,  superintendent  of  construction,  the  duly  authorized 
successor,  in  that  connection,  of  said  Supervising  Architect,  that — 

"The  total  number  of  days'  delay  from  causes  beyond  the  con- 
tractor's control  therefore  is  as  follows : 

Days. 

On  acconnt  of  "high"  low  water  (June  13,  1912,  to  Dec.  9,  1912) 133.5 

On  account  of  attempt  to  comply  with  commissioner's  request  to  proceed 
with  the  work  during  the  winter  season   (delay  by  storm  of  Jan.  2, 

1913) 78 

On  account  of  wash  from  passing  vessels 5 

Stopped  because  of  sui)erintendent's  order  (in  June,  1913) 9 

Total - 225.5 

it  is  now  proposed  to  pay  the  full  sum  heretofore  retained  as  damages 
for  223  days'  delay,  and  I  am  asked  to  decide  whether  such  payment 
is  authorized  and  proper. 

The  superintendent,  Mr.  Maul,  has  found,  as  above  indicated,  that 
the  contract  work  was  actually  delayed  225^  days  by  "  causes  beyond 
the  contractor's  control,"  and  if  the  same  is  to  be  accepted  as  a  find- 
ing or  decision  that  such  delays  Were  due  to  some  one  or  more  of  the 
excusable  causes  named  in  the  coptr^^'  ^^  others  ejvsdem  generis 
thereto,  and,  hence,  as  final  an(^  conclusive  upon  all  parties  to  the 
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contract,  it  will  operate  to  extend  the  contract  time  to  August  15, 
1913,  and  as  the  work  was  completed  before  that  date  the  contractor 
will,  of  course,  be  liable  for  no  damages  for  his  failure  to  complete 
the  work  within  the  time  originally  agreed. 

Whether  said  finding  or  decision  is  of  the  character  indicated  and 
to  be  accorded  the  force  stated  depends,  first,  on  whether  it  was  made 
within  the  scope  of  the  powers  conferred  by  the  contract  terms  on 
said  superintendent,  and,  second,  on  whether,  if  of  matters  it  was  for 
Jiim  to  decide,  his  decision  was  fairly  made  and  sufficiently  in  accord 
with  what  the  facts  reasonably  warranted,  to  be  conclusive,  or  within 
his  power,  and  not  subject  to  review. 

As  stated  in  my  decision  of  March  25, 1914,  the  Secretary  of  Labor 
was  originally  charged  with  the  duty  of  determining  the  cause  and 
extent  of  delays,  and  of  making  proper  allowance  for  delays  due  to 
certain  enumerated  (or  kindred)  excusable  causes,  and  his  decision 
"  as  to  the  existence  of  (contract)  causes  excusing  failure  to  com- 
plete the  work"  within  the  agreed  time  was  to  be  final  and  con- 
clusive, but  inasmuch  as  by  a  later  provision  this  power  was  dele- 
gated to  the  Supervising  Architect  or  his  successor,  the  Super- 
vising Architect's  successor,  T.  R.  Maul,  is  the  party  charged  with 
such  duty  and  possessing  such  power,  and  Mr.  MauPs  decision  is, 
therefore,  so  far  as  it  finds  delays  to  have  been  due  to  unavoidable 
causes  of  a  kind  which  entitled  the  contractor  to  additional  time^  and, 
in  the  absence  of  any  showing  of  fraud  or  of  such  gross  mistake  as 
to  import  bad  faith,  to  be  accepted  as  final  and  conclusive.  {KUberg 
V.  United  States,  97  U.  S.,  398;  Chicago,  etc.,  R.  R.  Co.  v.  Price,  138 
U.  S.,  185 ;  United  States  v.  Gleason,  175  U.  S.,  602 ;  Ripley  v.  United 
States,  223  U.  S.,  695 ;  Bray  v.  United  States,  46  Ct.  Cls.,  132.)  Such 
finding  or  decision  would,  however,  in  any  event,  be  final  only  as  to 
matters  of  fact;  his  decision  of  any  question  of  law  growing  out  of 
matters  of  fact  would  in  no  wise  be  final  or  conclusive.  {King  Iran 
Bridge  <&  Mfg.  Co.  v.  City  of  St.  Louis,  43  Fed.,  768.) 

It  therefore  becomes  pertinent  to  inquire  whether  Mr.  Maul's  find- 
ing that  the  contractor  was  delayed  for  225^  days  by  "unavoidable 
causes  "  was  a  finding  which  the  contract  empowered  him  to  make ; 
i.  e.,  whether  the  "  unavoidable  causes  "  for  which  it  is  proposed  to 
allow  additional  time  were  of  a  kind  which  under  the  contract  terms 
entitled  the  contractor  to  such  additional  time. 

The  contractor  assumed  full  responsibility  for  all  delays  except 
such  as  in  the  judgment  of  the  Secretary  of  Labor  (the  superin- 
tendent) were  due  to 

"  fire,  flood,  freshet,  ice,  or  other  abnormal  force  or  violence  of  the 
elements  *  *  *  strike  or  stand  out  of  workmen  *  *  *  or 
other  circumstances  beyond  the  control  of  the  contractor  *  ♦  * 
or    *    *     *    act  of  the  party  of  the  second  part." 
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Such  provisions  have  often  been  construed,  and  the  language  used 
"or  other  circumstances  beyond  the  contractor's  control"  did  not 
mean  any  "  other  circumstances,"  but  only  other  circumstances  of  a 
hind  episdem  generis  to  those  mentioned.  (59  MS.  Comp.  Dec.,  266, 
Oct  19,  1911;  15  Comp.  Dec,  421;  17  id.,  881;  BUls  v.  Putnam,  64 
N.  H.,  554;  Mirsch  v.  Russell,  136  111.,  22.)  Therefore,  under  the 
contract  terms,  the  contractor  was  and  is  responsible  for  all  delays 
except  such  as  were  caused  by  fires,  floods,  etc.,  or  similar  unavoid- 
able happenings,  and  it  was  for  the  superintendent  to  determine  the 
extent  of  any  and  all  delays  (due  to  such  causes. 

The  plans  for  the  contract  work  gave  the  mean  low  tide  at  site  of 
the  work  ks  84.925,  and  the  same  plans  called  for  certain  "  low-water 
work ; "  i.  e.,  work  that  could  be  done  advantageously  only  at  low  tide. 
This  work  consisted  of  bolting  or  fastening  certain  waling  pieces 
to  the  outer  piles  below  the  mean  low-water  plane  so  as  to  fonn  a 
retaining  wall  for  the  concrete,  etc.,  and  this  work  could  be  done  only 
when  tides  were  at  a  low  state — ^i.  e.,  as  low  or  lower  than  the  mean 
low-tide  figure;  i.  e.,  two  or  three  hours'  work  of  this  kind  could  be 
done  only  on  those  days  when  low-tides  w^ere  as  low  or  lower  than  the 
mean  figure  shown  on  the  plans — none  at  all  on  those  days  when  low 
tides  were  higher  than  mean  low  tide.  The  driving  of  piles  and  con- 
tract work,  except  as  indicated,  was  not  dependent  on  the  state  of  tides. 

Accepting  the  superintendent's  finding  of  the  ultimate  fact  as  cor- 
rect, it  appears  that  during  the  contract  period  low  tides  were  as 
high  or  higher  than  the  mean  low-tide  figure  shown  on  the  plans  for 
133|  days.  (The  tide  figures  or  readings  likewise  submitted  by  him 
show  the  low  tides  to  have  been  higher  than  the  mean  low  figure  on 
but  110  days,  it  is  well  here  to  state.)  He  found  also  that  low- water 
work  was  being  done  during  the  time  during  which  the  low  tides  were 
thus  higher  than  mean  low  tide,  and  that  such  low-water  work  was, 
in  fact,  delayed  by  said  tide  conditions  for  133.5  days.  That  delay 
he  classed  as  "  a  delay  from  causes  beyond  the  contractor's  control." 

Now,  as  already  indicated,  the  contractor  was  not  entitled  to  credit 
for  all  delays  caused  by  circumstances  beyond  his  control,  but  only  to 
credit  for  delays -due  to  unavoidable  causes  of  a  kind  kindred  to 
those  enumerated  in  the  contract.  It  may  be  admitted  that  those 
low  tides  which  were  higher  than  the  mean  low-tides  figure  shown  on 
the  plans  would  and  did  prevent  low-water  work  on  days  on  which 
they  occurred,  and  that  the  delay  so  caused  to  low-water  work  was  a 
delay  "  beyond  the  contractor's  control,"  but  neither  the  superintend- 
ent nor  anyone  else  was  authorized  to  allow  additional  time  on  account 
thereof  unless  such  delays  were  due  to  unavoidable  causes  of  a  kind 
contemplated  by  the  contract. 

Included  in  the  133.5  days  is  an  allowance  for  part  or  all  of  every 
day  on  which  the  actual  low  tid^  at  site  of  work  were  higher  than 
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the  average  of  high  and  low  low  tides  at  that  place  (and  some  days 
when  low  ties  were  actually  lower  than  mean,  low  tides),  and  the 
question  arises,  did  the  contract  authorize  the  superintendent  to  in- 
clude all  delays  occasioned  by  tides^  or  only  the  delays  occasioned  by 
such  tides  as  were  unusually  high  or  low — such  as  might  not  have 
been  reasonably  anticipated  for  that  locality? 

It  would  seem  to  be  too  clear  for  argument  that  the  giving  of  a 
"mean  low  tide"  figure  necessarily  implied  that  there  would  be 
normal  variations  above  and  below  that  figure.  This  was  understood 
when  the  contract  was  made,  and,  knowing  that  certain  of  the  work 
could  be  done  only  when  tides  were  lower  than  the  mean  low  figure, 
the  contractor  deliberately  undertook  to  do  the  specified  woric  in  a 
fixed  time.  The  contractor  knew,  in  other  words,  when  the  contract 
was  made  that  under  strictly  normal  conditions  low-water  work  could 
probably  be  done  on  not  more  than  half  of  the  days  covered  by  the 
contract  period,  and  yet  he  now  contends  that  he  should  be  allowed 
additional  time  for  all  time  lost,  including  that  lost  when  strictly 
normal  tide  conditions  prevailed  if,  perchance,  tides  were  in  any 
degree  above  mean  low. 

The  contract  contemplated  no  such  allowance  and  gave  to  the 
superintendent  no  power  or  authority  to  make  any  such  finding. 
Delays  caused  by  strictly  normal  low-tide  conditions  were  delays  for 
which  the  contractor  had  assumed  full  responsibility  and  were  not 
delays  due  to  "  fire,  flood,  freshet,  ice,  or  other  force  and  violence  of 
elements  or  to  other  circumstances  beyond  the  control  of  the  party 
of  the  first  part "  within  the  meaning  of  the  contract,  and  in  other- 
wise classing  such  delays,  the  superintendent  exceeded  the  scope  of 
any  power  conferred  upon  him  by  the  contract.  It  was  only  for  de- 
lays due  to  tide  conditions  of  a  kind  which  the  contractor  could  not 
reasonably  have  foreseen — i.  e.,  unusual  or  not  to  be  anticipated  tide 
conditions — ^that  the  contractor  had  the  right  to  claim  or  the  superin- 
tendent to  allow,  additional  time,  and  it  was  the  extent  of  such  de- 
lays only  that  he  was  empowered  to  determine.  His  decision  or  find- 
ing, therefore,  that  the  contractor  was  delayed  for  133  days  "  from 
causes  beyond  his  control " — i.  e.,  for  the  most  part,  in  point  of  fact,  by 
normal  and  usual  tide  conditions,  being  outside  of  any  authority 
or  power  he  possessed — can  not  be  accorded  the  weight  which  an 
authorized  finding  would  command.  He  was  authorized  and  em- 
powered, in  other  words,  to  determine  finally  the  extent  of  all  delays 
due  to  causes  excusable  under  the  contract  terms ^  and  his  finding 
of  any  different  matter  of  fact  was  outside  his  power  and  authority. 
He  does  not,  and  apparently  could  not,  find  that  the  contractor  was 
delayed  for  133  days  by  tides  of  a  character  that  would  class  them  as 
"  floods  or  other  force  and  violence  of  the  elements,"  and  his  finding 
was,  to  that  extent,  short  of  what  is  required  to  be  accepted  as  bind- 
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ing  or  conclusive.  Tides  higher  than  those  reasonably  to  be  antici- 
pated may  be  construed  as  a  cause  of  delay  analogous  to  "  floods," 
but  that  is  carrying  the  construction  as  far  as  may  be  justified  under 
the  circumstances.  The  Government  did  not  warrant  that  low  tides 
would  never  be  higher  than  mean  low  tide,  nor  did  it  stipulate  in 
terms  or  by  implication  that  tides  higher  than  mean  low  tide  should 
excuse  delay.  Variation  is  the  rule  known  to  every  one,  and  varia- 
tions such  as  were  reasonably  to  be  expected  were  conditions  the 
result  of  which  the  contractor  assumed. 

But  aside  from  its  unauthorized  character,  Mr.  Maul's  finding  or 
decision  as  to  the  extent  of  delays  caused  by  tide  conditions  is,  in  the 
light  of  facts  which  he  vouches  for,  too  palpably  erroneous  to  be  ac- 
cepted either  as  correct  or  conclusive.  He  was  in  charge  of  the  work 
from  its  commencement  to  its  completion,  and  he  submitted  monthly 
reports  to  the  Supervising  Architect  showing  progress  of  the  work  or 
reasons  for  lack  of  progress. 

In  his  "  Progress  report "  for  June,  1912,  he  reported  "  progress 
very  unsatisfactory,"  the  work  then  (at  end  of  June)  being  but  5 
per  cent  completed  where  it  should  have  been  33  per  cent  finished, 
and  he  added : 

"  No  piles  on  the  site  of  work  from  June  14  to  June  28,  and  work 
stopped  during  that  period." 

In  his  final  finding  of  August  12,  1913,  made  after  the  work  was 
completed,  he  finds  the  work  to  have  been  delayed  by  high  low  tides 
(low  tides  higher  than  84.25,  the  mean  low-tide  figure)  for  16  days 
during  the  period  June  13  to  June  29^  1912^  the  same  period  he  had 
previously  reported  as  having  been  lost  because  of  a  lack  of  piles. 
No  "  low-water  work  "  could  be  done  until  after  piles  had  been  deliv- 
ered and  driven,  and  it  is  patent  that  whatever  the  state  of  the  tides 
during  the  period  in  question  any  delay  that  occurred  at  the  time  was 
due  not  to  high  low  tides  but  to  lack  of  piling  with  which  to  make 
leady  for  the  placing  of  waling  pieces  (low-water  work).  This  con- 
clusion is  verified  both  by  the  superintendent's  own  reports  and  by  the 
contractor's  correspondence  with  pile  dealers. 

Then,  again,  I  note  that  in  the  133.5  days  alleged  to  have  been  lost 
because  of  high  low  tides  is  included  at  least  one  Sunday  (Dec.  1, 
1912) ,  and  other  nonworking  days  are  perhaps  included.  Certainly 
the  contractor  could  not  have  been  "  delayed  "  by  tide  conditions  pre- 
vailing on  days  when  no  work  would  in  any  event  have  been  done, 
and  the  fact  that  any  such  days  are  so  included  in  the  superintend- 
ent's finding  lends  strength  to  the  suspicion  that  said  finding  is  but 
the  result  of  a  belabored  effort  to  include  a  sufficient  number  of 
"  excusable  "  days  therein  to  relieve  the  contractor  altogether  from 
liability  for  damages  for  delay  rather  than  of  any  bona  fide  attempt 
42853*— VOL  20—14 52 
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to  find  and  state  the  true  facts  of  the  case.  Other  circumstances 
might  be  cited  as  showing  palpably  erroneous  features  of  the  super- 
intendent's finding,  but  enough  has  been  shown,  I  think,  to  demon- 
strate that  it  too  much  abounds  with  gross  mistakes  to  be  accepted  as 
final  or  conclusive. 

I  submitted  the  superintendent's  report  of  the  alleged  actual  low- 
tide  figures  at  site  of  work  during  the  period  June  13  to  December  9, 
1912,  to  the  Coast  and  Geodetic  Survey  with  a  request  for  a  report 
as  to  what  days  during  said  period  might  be  considered  as  having  had 
unusually  high  low  tides.  This  request  was  complied  with,  and  from 
data  taken  at  the  Chestnut  Street  pier,  based  upon  observations  cov- 
ering a  period  of  11  years,  I  am  advised  that  during  said  period 
"  tfie  low  waters  were  generally  lower  than  the  average^'*  and  that 
ordy  on  one  day  during  said  period,  September  25,  1918,  when  low 
tide  was  1.7  feet  higher  than  mean,  could  there  be  said  to  have  been 
an  unusually  high  low  tide  at  that  point.  Only  on  three  days  during 
that  entire  period  was  low  tide  as  much  as  1  foot  above  mean  low  tido 
and  on  two  of  these  days  it  was  only  1.1  feet  above. 

The  statement  that  on  but  three  days  the  tide  was  more  than  1  foot 
above  mean  low  tide  (on-  two  of  which  it  was  1.1  feet  above  and  on 
one  of  which  it  was  1.7  feet  above)  followed  by  the  statement  that 
the  day  (Sept.  25,  1912)  on  which  it  was  1.7  feet  above  was  the 
only  one  which  might  be  considered  abnormally  high,  leads  to  the  con- 
clusion, conversely,  that  a  variation  of  1.1  feet  was  not  unusual.  How 
much  more  than  that  might  be  said  to  be  not  unusual  I  am  not 
informed ;  but,  to  be  absolutely  within  the  rule  thus  given  me,  I  will 
call  any  variation  of  more  than  1.1  feet  a  greater  variation  than  was 
to  be  anticipated. 

It  is  not  probable  that  materially  higher  tides  prevailed  at  the 
place  where  this  work  was  being  done  than  at  the  point  from  which 
the  Government's  data  is  obtained,  but  in  order  to  give  the  super- 
intendent's statement  of  facts  every  possible  consideration  I  will 
apply  the  maximum  normal  variation  above  fixed  upon  to  the  super- 
intendent's own  statement  of  the  tides  at  the  site  of  the  work  (across 
the  river  from  the  Chestnut  Street  pier) ,  and  I  find  that  there  were 
16  days  between  June  13,  1912,  and  December  9,  1912,  on  which  the 
low  tides  were  as  much  as  1.1  feet  above  mean  low  tide,  and  fnxn  this 
it  may  be  concluded,  in  conjunction  with  the  superintendent's  author- 
ized findings  as  to  the  nature  of  the  work  being  done,  that  low- water 
work  was  actually  delayed  for  16  days,  by  unusually  high  low  tides 
at  site  of  the  work,  during  the  contract  period.  This  is  to  be  con- 
sidered as  the  superintendent's  true  finding  of  the  fact  he  was  author- 
ized to  find,  as  it  is  the  ultimate  fact  shown  by  data  he  submitted, 
and  it  will,  in  the  face  of  some  doubt  as  to  its  absolute  correctness, 
be  accepted  as  true.    It  gives  to  his  figures  all  the  weight  to  which 


Digitized 


by  Google 


DECISIONS  OF   THE   COMPTROLLER.  819 

they  can  possibly  be  entitled,  and  against  a  high  authority  in  such 
matters,  and  recognizes  his  finding  as  to  the  excusable  character  of 
delays  during  that  period  to  the  fullest  extent  justified  under  the 
contract. 

The  delays  caused  by  the  wash  of  passing  vessels  were  delays 
"  caused  by  the  United  States,"  and  credit  therefor  may  properly  be 
allowed,  for  while  all  the  passing  vessels  may  not  have  been  Gov- 
ernment vessels  they  were  at  least  vessels  that  were  subject  to  regu- 
lations made  by  the  Government,  and  the  delays  caused  this  con- 
tractor by  their  passage  at  a  high  rate  of  speed  were  delays  that 
might  have  been  obviated  by  the  Government  by  the  promulgation 
of  proper  regulations.  The  superintendent  found  it  to  be  a  fact 
that  the  work  was  delayed  through  such  cause  for  a  period  of  five 
days,  and  his  finding  will  be  accepted  as  correct.   , 

Allowing,  then,  16  days  on  account  of  the  unusually  high  low 
tides  at  site  of  the  work,  and  5  days  because  of  delays  caused  by 
passing  vessels,  21  days  in  all,  operated  to  extend  the  contract  period 
to  January  13, 1913.  On  January  2, 1913,  within  the  contract  period 
as  thus  extended,  the  contractor's  plant  was  wrecked  by  a  storm 
which,  as  found  by  the  superintendent,  further  delayed  all  work  for 
a  period  of  78  days.  This  time,  added  to  January  13,  1913,  further 
extended  the  contract  period  to  April  1,  1913.  After  this  date  the 
work  was  stopped  by  the  Government  for  nine  days,  and  adding  this 
to  the  contract  time,  made  the  same  to  end  on  April  10,  1913. 

For  reasons  I  think  I  have  sufficiently  indicated  Mr.  Maul's  find- 
ing, limited  as  it  must  be  to  the  facts  which  he  was  authorized  to 
find,  fixes  the  total  of  time  lost  from  causes  entitling  the  contractor 
to  additional  time  as  108  (16+5+78+9)  days,  and  such  additional 
time  is  all  that  can  properly  be  allowed. 

For  all  delay,  124  days,  in  completion  of  the  work  after  April  10, 
1913,  therefore,  the  contractor  should  be  charged  with  liquidated 
damages  at  the  agreed  rate.  It  follows  that  the  voucher  as  presented 
may  not  properly  be  paid  by  you,  and  you  are  advised  accordingly. 


FOBEION-SEBVICE  PAY  fOB  SEBVICE  IN  POBTO  BICO  STHSSEaUENT  TO 
JTTTNE  30,  1906.  EFFECT  OF  FAUUBE  TO  APPBOPBIATE  FOB  PAYMENT 
OF  A  BENEFIT  CONFEBBED  BY  PBEYIOXTS  LAW. 

The  provisions  In  the  acts  of  June  12,  1906  (34  Stat.,  247),  and  March  2,  1907 
(Id.,  1164),  excepting  Porto  Rico  and  Hawaii  from  the  places  for  service 
In  which  additional  pay  was  appropriated  for,  do  not  take  away  the  right 
conferred  by  the  act  of  June  30, 1902  (32  Stat.,  512),  to  such  additional  pay 
for  service  in  said  places. 

Comptroller  Downey  to  the  Auditor  for  the  Navy  Department,  May  27,  1914: 

You  have  submitted  for  approval,  disapproval,  or  modification 
your  decision  of  the  14th  inst^^nt  ^  which  you  conclude  that  G. 
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Freudendorf ,  chief  boatswain,  United  States  Navy,  is  entitled  to  10 
per  cent  increase  on  his  pay  from.  April  27, 1907,  to  May  12,  1906,  on 
account  of  service  in  Porto  Rico. 

Your  decision  is  tantamount  to  a  holding  that  the  provisions  in  the 
acts  of  June  12,  1906  (34  Stat,  247),  and  March  2, 1907  (id.,  1164), 
excepting  Porto  Rico  and  Hawaii  from  the  places  for  service  in  which 
additional  pay  was  appropriated  for,  does  not  take  away  the  right 
conferred  by  the  act  of  June  30,  1902  (32  Stat.,  612),  to  sudi  addi- 
tional pay  for  service  in  said  places  and  will  be  regarded  as  a  pro- 
posed modification  of  an  existing  construction  of  a  statute. 

The  act  of  June  30, 1902  (32  Stat.,  512),  appropriated  for  increase 
on  pay  for  service  at  foreign  stations,  with  a  proviso  as  follows: 

"  That  hereafter  the  pay  proper  of  all  conunissioned  officers  and 
enlisted  men  serving  beyond  the  limits  of  the  States  comprising  the 
Union  and  the  Territories  of  the  United  States  contiguous  thereto 
shall  be  increased  10  per  centum  for  officers  and  20  per  centum  for 
enlisted  men  over  and  above  the  rates  of  pay  proper  as  fixed  by  law 
for  time  of  peace,  and  the  time  of  such  service  shall  be  counted  from 
the  date  of  aeparture  from  said  States  to  the  date  of  return  thereto.'* 

The  Army  appropriation  act  for  the  fiscal  year  1904  (32  Stat.,  933) 
appropriated  for  an  additional  per  centum  increase  on  pay  for  service 
"  at  foreign  stations,''  without  any  qualifying  provisa 

The  Army  appropriation  acts  for  the  fiscal  years  1905  (33  StaU, 
266)  and  1906  (id.,  832)  appropriated  for  an  additional  per  centum 
increase  on  pay  for  service  "  in  the  Philippine  Islands,  the  Island  of 
Guam,  Alaska,  China,  and  Panama." 

It  will  be  observed  that  this  act  failed  to  appropriate  for  increased 
pay  for  service  in  Porto  Rico  or  Hawaii,  but  this  office  held  (10 
Comp.  Dec.,  849)  that  such  failure  to  appropriate  did  not  take  away 
the  right  to  such  pay,  and  it  has  been  the  practice  of  the  accounting 
officers  to  allow  claims  therefor  and  certify  them  to  Congress  for  an 
appropriation. 

The  Army  appropriation  acts  for  the  fiscal  years  1907  (34  Stat, 
247)  and  1908  (id.,  1164)  appropriated  for  an  additional  per  centum 
increase  on  pay  of  commissioned  officers  and  enlisted  men  "  serving 
beyond  the  limits  of  the  States  comprising  the  Union  and  the  Terri- 
tories of  the  United  States  contiguous  thereto  (excepting  Porto  Rico 
and  Hawaii)  as  provided  by  act  approved  June  30, 1902.'' 

The  Army  appropriation  act  of  May  11,  1908  (35  Stat.,  114) ,  ap- 
propriated for  an  additional  per  centum  increase  on  pay  of  officers 
and  enlisted  men  "  on  foreign  service  "  and  also  provided  (page  110) : 

"  That  increase  of  pay  for  service  beyond  the  limits  of  the  States 
comprising  the  Union,  and  the  Territories  of  the  United  States  con- 
tiguous thereto,  shall  be  as  now  provided  by  law." 

Subsequent  Army  appropriation  acts  up  to  and  including  the  act 
of  March  2, 1913  (37  Stat,  709) ,  have  appropriated  for  an  additional 
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per  centum  increase  on  pay  of  officers  and  enlisted  men  '^  on  foreign 
service,"  and  the  act  of  August  24,  1912  (37  Stat,  576)  provided: 

"  That  hereafter  the  laws  allowing  increase  of  pay  to  officers  and 
enlisted  men  for  foreign  service  shall  not  apply  to  service  in  the 
Canal  Zone,  Panama,  or  Hawaii  or  Porto  Rico. ' 

My  predecessor  held  that  by  reason  of  the  provisions  in  the  acts  of 
June  12, 1906  (34  Stat,  247),  March  2, 1907  (id.,  1164),  and  May  11, 
1908  (35  Stat,  110),  hereinbefore  quoted,  officers  and  enlisted  men 
serving  in  Hawaii  or  Porto  Rico  after  June  30,  1906,  were  not  en- 
titled to  foreign-service  pay. 

If,  as  was  held  in  10  Comp.  Dec.,  849,  the  failure  to  appropriate 
for  additional  pay  for  service  in  Hawaii  and  Porto  Rico  for  the 
fiscal  years  1905  and  1906  did  not  take  away  the  right  to  such  addi- 
tional pay  for  service  in  said  countries,  I  do  not  see  how  the  failure 
to  so  appropriate  for  the  fiscal  years  1907  and  1908  could  take  away 
such  right 

The  Court  of  Claims,  in  a  decision  rendered  April  1,  1912  (47 
Ct  CI.,  324),  held  that  an  officer  of  the  Marine  Corps  was  entitled 
to  foreign-service  pay  for  service  in  Porto  Rico  from  June  27,  1908, 
to  November  8,  1909,  and  referred  to  the  said  decision  in  10  Comp. 
Dec.  849,  with  apparent  approval.  The  judgment  of  the  Court  of 
Claims  in  this  case  was  affirmed  by  the  United  States  Supreme  Court 
May  4, 1914  {United  States  v.  Vulte). 

While  the  claim  before  the  courts  when  those  decisions  were  ren- 
dered did  not  cover  any  period  prior  to  the  date  of  passage  of  the 
act  of  May  11,  1908,  supra,  the  principle  upon  which  said  decisions 
were  based  would  appear  to  be  that  the  failure  to  appropriate  for 
the  payment  of  a  benefit  granted  by  a  previous  law  does  not  take 
away  the  rights  to  such  benefit. 

I  am  of  opinion,  therefore,  that  foreign-service  pay  may  be  allowed 
for  service  in  Porto  Rico  or  Hawaii  during  the  period  from  July  1, 
1906,  to  August  23,  1912,  the  same  as  for  service  in  other  places  be- 
yond the  limits  of  the  States  comprising  the  Union,  and  the  Terri- 
tories of  the  United  States  contiguous  thereto,  and  to  this  extent 
your  decision  is  approved. 

All  decisions  of  this  office  in  conflict  with  the  views  herein  ex- 
pressed are  overruled.     (See  13  Comp.  Dec,  33.) 


FOBEION-SEBVICE  PAY  FOB  SEKVICE  IN  POKTO  RICO  SUBSEaVEnT  TO 
JtJVE  30,  1906.  BTJTT  OF  ATTDITOBS  WITH  BESPECT  TO  FOLLOWIHO 
DECISION  OF  COKPTBOLLEB. 

An  enlisted  man  of  the  Porto  Rican  ^eg^^®^*  ^'  Infantry  serving  In  Porto  Rico 
during  the  period  from  July  j^  ^906,  to  August  23,  1912,  is  entitled  to 
"  foreign-service  "  pay.  ' 
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lu  the  settlement  of  claims  or  accoants  an  auditor  should  follow  the  decisions 
of  the  Comptroller  even  though  in  apparent  conflict  with  subsequent  deci- 
sions of  ^K)urt&  But  when  an  auditor  is  of  opinion  that  a  decision  of  the 
Court  of  Claims  or  the  United  States  Supreme  Court  has  placed  a  different 
construction  on  a  statute  from  that  previously  placed  on  it  by  the  Comp- 
troller, he  should,  before  making  a  settlement  in  any  claim  or  account 
involving  said  statute,  submit  to  the  Comptroller  for  approval,  disapproval, 
or  modification  his  decision  modlf^iiig  the  esListing  construction. 

Comptroller  Downey  to  the  Auditor  for  the  War  Department,  Kay  28,  1914: 

I  have  your  letter  of  the  18th  instant,  transmitting  your  settlement 
certificates  dated  May  16,  1914,  in  which  you  found  due  Raphael 
Velez,  private  in  the  Porto  Sican  Regiment  of  Infantry,  the  sum  of 
$179.82  for  20  per  cent  increase  pay  for  foreign  service  covering  va- 
rious dates  from  July  1,  1906,  to  December  28,  1911,  while  he  was 
serving  in  Porto  Rico.  You  state  that  the  papers  relating  to  this 
claim  are  sent  to  this  office  in  order  that  the  settlements  may  be  re- 
vised by  the  Comptroller  if  deemed  necessary  in  the  interests  of  the 
United  States. 

The  statutes  relating  to  increase  of  pay  for  "  foreign  service  "  have 
been  held  to  apply  to  officers  and  enlisted  men  of  the  Porto  Rican 
Regiment  of  Infantry  serving  in  Porto  Rico.  (38  MS.  Comp.  Dec., 
638,  Aug.  27, 1906;  40  id.,  1,  Jan.  3,  1907.) 

No  revision  of  the  settlemnts  submitted  will  be  made  by  this  office 
at  the  present  time  for  the  reason  that  I  have  held  in  a  decision  ad- 
dressed to  the  Auditor  for  the  Navy  Department,  dated  May  27, 1914, 
that  the  statutes  relating  to  foreign-service  pay  are  to  be  construed 
to  authorize  such  pay  for  service  in  Porto  Rico  or  Hawaii  during  the 
period  from  July  1,  1906,  to  August  23, 1912,  in  the  same  manner  as 
they  are  construed  to  allow  such  pay  for  service  in  other  places  beyond 
the  limits  of  the  States  comprising  the  Union,  and  the  Territories  of 
the  United  States  contiguous  thereto.  Former  decisions  of  this  office 
construing  the  statutes  on  this  subject  otherwise  will  no  longer  be 
enforced. 

The  settlements  made  by  you  were  sent  to  this  office  because  of  the 
decision  by  the  Supreme  Court  of  the  United  States,  May  4, 1914,  of 
the  case  of  Umted  States  v.  Vulte.  The  opinion  of  the  court  in  this 
case  is  referred  to  in  my  decision  to  the  Auditor  for  the  Navy  De- 
partment. In  your  letter  you  call  attention  to  the  decision  in  13 
Comp.  Dec,  707,  wherein  it  appears  that  the  Auditor  for  the  Treas- 
ury Department  made  the  following  statement  of  the  duty  of  an 
auditor: 

"Under  section  8  of  the  act  of  July  31,  1894  (28  Stat,  205),  I 
consider  that  when  the  Comptroller  has  made  a  decision  on  a  claim 
submitted  to  him  on  questions  of  law  that  I  am  bound  thereby  in  tlie 
settlement  of  all  similar  claims  involving  tlie  same  legal  questions 
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unless  the  Comptroller  has  subsequently  reversed  or  modified  his 
decision,  or  it  has  been  overruled  by  the  courts  or  Congress." 

In  reference  to  this  statement  by  the  auditor,  the  Comptroller  said : 

"  The  auditor  correctly  holds  in  this  decision  that  where  the  Comp- 
troller has  made  a  decision  on  a  claim  submitted  to  him  on  a  question 
of  law,  he,  the  auditor,  is  bound  thereby  in  the  settlement  of  all 
similar  claims  in  the  absence  of  reversal  or  modification  of  such  de- 
cision by  the  Comptroller  himself  or  its  overruling  by  a  court  of 
competent  jurisdiction." 

It  appears  that  pursuant  to  this  holding  of  the  Comptroller  you 
made  a  settlement  of  the  claim  of  Baphael  Velez,  interpr^ing  the 
opinion  of  the  Supreme  Court  in  the  Vtdte  case  as  authorizing  the 
payment  of  the  claim,  although  Velez  is  an  enlisted  man  in  the  Porto 
Sican  Begiment  of  Infantry  and  performed  his  service  in  Porto  Rico, 
while  in  the  case  decided  by  the  Supreme  Court,  Vulte  was  an  officer 
of  the  Marine  Corps  of  the  United  States  ordered  to  go  from  the 
United  States  to  Porto  Rico  for  duty  in  the  latter  place  and  subse- 
quently returned  to  the  United  States.  For  the  reasons  stated  in 
the  decision  to  the  Auditor  for  the  Navy  Department,  I  have  reached 
the  conclusion  that  the  construction  placed  upon  the  statutes  relat- 
ing to  foreign-service  pay  should  be  changed  and  that  the  principle 
announced  by  the  Supreme  Court  is  applicable,  not  only  to  the  class 
of  cases  like  that  before  the  court,  but  also  to  a  claim  for  pay  by  an 
enlisted  man  of  the  Porto  Rican  Regiment  of  Infantry  serving  in 
that  coimtry. 

In  reference  to  the  statement  made  by  the  former  Comptroller  in 
13  Comp.  Dec.,  707,  to  the  effect  that  an  auditor  is  bound  by  a  deci- 
sion of  the  Comptroller  on  a  claim  submitted  to  him  on  a  question  of 
law  until  it  is  reversed  or  modified  by  the  Comptroller  or  is  over- 
ruled by  a  court  of  competent  jurisdiction,  it  is  proper  that  I  should 
state  my  views  of  the  meaning  of  the  law  prescribing  the  duty  of  the 
auditors  and  the  Comptroller. 

In  section  8  of  the  act  of  July  31,  1894  (28  Stat.,  208),  it  is  pro- 
vided: 

"All  decisions  hj  auditors  making  an  original  construction  or 
modifying  an  existing  construction  of  statutes  shall  be  forthwith 
reported  to  the  Comptroller  of  the  Treasury,  and  items  in  any  ac- 
count affected  by  such  decisions  shall  be  suspended  and  payment 
thereof  withheld  until  the  Comptroller  of  the  Treasury  snail  ap- 
prove, disapprove,  or  modify  such  decisions  and  certify  his  actions 
to  the  auditor.  All  decisions  made  by  the  Comptroller  of  the  Treas- 
ury under  this  act  shall  be  forthwith  transmitted  to  the  auditor  or 
auditors  whose  duties  are  affected  thereby." 

This  statute  does  not  specifically  relate  to  the  question  of  whether 
an  auditor  shall  follow  a  precedent  established  by  the  Comptroller 
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in  acting  upon  an  individual  claim,  for  that  question  appears  to  be 
settled  by  the  nature  of  the  jurisdiction  of  the  auditors  and  the 
Comptroller.  The  latter  may  revise  any  settlement  made  by  an 
auditor,  and  there  is  nothing  in  the  act  of  July  31,  1894,  to  indicate 
that  any  change  was  intended  in  the  practice  that  existed  prior  to 
the  time  that  act  took  effect,  namely,  that  the  precedents  established 
by  action  upon  a  particular  claim  by  the  Comptroller  should  be  fol- 
lowed by  the  auditors  upon  similar  claims  coming  before  them. 
Prior  to  1894  all  claims  and  accounts  settled  by  auditors  were  re- 
vised by  a  Comptroller.  It  may  not  have  been  important  that  the 
construction  of  a  statute  by  the  Comptroller  when  revising  an  ac- 
count should  be  followed  by  an  auditor  in  later  cases  if  a  decision  of 
the  Supreme  Court  indicating  a  different  view  of  the  law  was  ren- 
dered after  the  Comptroller's  action  was  taken.  In  such  a  case  the 
account  as  stated  by  the  auditor  would  have  been  revised  by  the 
Comptroller,  and  the  latter's  decision  on  the  interpretation  of  the 
statute  MWDuld  govern. 

Since  1894  but  comparatively  few  settlements  made  by  the  auditors 
are  revised  by  the  Comptroller.  For  that  reason  I  think  the  state- 
ment made  in  13  Comptroller's  Decision,  707,  is  a  correct  view  of  the 
effect  of  a  decision,  on  a  question  of  the  interpretation  of  a  statute, 
rendered  by  the  Comptroller  on  the  revision  of  the  settlement  of  an 
auditor;  i.  e.,  the  decision  is  binding. 

So  far  as  a  decision  by  an  auditor  making  an  original  construction 
or  modifying  an  existing  construction  of  a  statute  is  concerned,  I 
am  of  opinion  that  when  such  decision  is  approved,  disapproved,  or 
modified  by  the  Comptroller,  the  latter's  construction  is  binding  upon 
the  auditors  in  the  settlements  of  accounts  coming  before  them  until 
the  Comptrollei^  chxinges  his  decision.  I  can  not  agree  with  the  former 
Comptroller's  statement  in  reference  to  his  decision  being  binding 
until  overruled  by  a  court  of  competent  jurisdiction.  When  a  judg- 
ment is  entered  by  the  Supreme  Court  or  any  other  Federal  court, 
and  an  opinion  rendered  giving  the  reasons  of  the  court  for  its  action. 
I  consider  it  the  duty  of  the  auditors,  as  well  as  the  Comptroller,  to 
take  notice  of  that  fact  Such  an  opinion  of  the  court,  if  it  states  a 
conclusion  contrary  to  a  decision  of  the  Comptroller  which  is  in  force 
in  the  accounting  offices  of  the  Treasury,  will  certainly  justify  an 
auditor  in  submitting  to  the  Comptroller  a  decision  modifying  an 
existing  construction  of  a  statute  by  the  Comptroller.  But  it  does  not 
justify  an  auditor  in  determining  when  and  to  what  extent  a  decision 
of  the  Comptroller  has  been  overruled  by  a  competent  court  and  has 
lost  its  effect  and  is  no  longer  binding,  or  what  the  proper  interpreta- 
tion of  a  statute  is  in  its  relation  to  claims  pending  before  him  the 
decision  of  which  may  seem  to  him  to  be  governed  by  a  principle 
announced  in  the  opinion  of  a  court. 


Digitized 


by  Google 


DECISIONS  OF  THE  COMPTBOLLEB.  825 

I  am  of  the  opinion  that  a  decision  by  the  Comptroller  upon  the 
construction  of  a  statute  made  by  him  pursuant  to  a  decision  sub- 
mitted by  an  auditor,  as  provided  in  section  8  of  the  act  of  July  81, 
1894,  is  binding  upon  an  auditor  until  the  Comptroller  has  rendered 
another  decision  upon  the  construction  of  that  statute.  For  this 
reason,  the  decisions  of  the  Comptroller  being  against  the  allowance 
of  claims  of  the  character  allowed  by  you  in  this  case,  it  is  my  opinion 
that  the  proper  practice  would  have  been  for  your  office  to  submit  a 
decision  to  the  Comptroller  proposing  a  reversal  or  modification  of 
the  former  decision  of  this  office,  and  not  the  practice  that  you  adopted 
of  issuing  certificates  of  settlement  contrary  to  the  decisions  of  this 
office  and  transmitting  the  certificates  for  revision  if  the  Comptroller 
deemed  necessary. 

I  think  it  well  settled  that  the  decisions  of  the  Comptroller  upon 
the  construction  of  statutes  are  made  the  only  guide  for  the  auditors 
in  the  settlement  of  claims  arising  under  such  statutes.  (19  Comp. 
Dec,  843.)  A  decision  of  a  court  is  not  a  guide  or  an  authority  for 
an  auditor's  action  when  it  states  a  construction  of  a  statute  differing 
from  the  construction  placed  upon  the  statute  by  the  Comptroller. 
The  same  rule  would  appear  to  be  applicable  in  the  case  of  a  decision 
by  the  Comptroller  construing  a  statute  in  connection  with  the  settle- 
ment of  an  account  being  revised  by  him. 

The  decision  in  13  Comptroller's  Decision,  707,  so  far  as  it  relates 
to  the  overruling  of  a  decision  of  the  Comptroller  by  a  court  of  com- 
petent jurisdiction,  is  no  longer  in  effect 


ADDITIONAL  PAY  AS  SHARPSHOOTEBS  AND  AS  XABSSXEIT. 

The  law  (act  of  June  12, 1906  (34  Stat,  241),  authorizing  payment  of  additional 
pay  to  "enlisted  men  qualifying  ♦  ♦  ♦  as  sharpshooters,  •  ♦  ♦, 
and  *  *  *  as  marksmen/*  does  not  authorize  payment  of  such  addi- 
tional pay  for  any  time  prior  to  June  12,  1906. 

Decision  by  Comptroller  Downey,  Hay  29,  1914: 

Harry  L.  Wandschneider,  of  Represa,  Cal.,  appealed  May  15, 1914, 
from  the  action  of  the  Auditor  for  the  War  Department  in  settle- 
ment No.  257956,  dated  March  26,  1914,  wherein  his  claim  for  addi- 
tional pay  as  a  qualified  sharpshooter  while  serving  in  the  grades  of 
private  and  corporal  in  Co.  L,  Tenth  Begiment  of  United  States 
Infantry,  was  disallowed  as  follows : 

"As  the  War  Department  has  reported  that  *  no  record  has  been 
found  showing  the  soldier  qualified  as  sharpshooter '  he  is  not  en- 
titled to  additional  pay  as  sharpshooter  to  discharge  of  May  8, 1906." 

Harry  L.  Wandschneider  was  enlisted  February  13,  1904,  as  a 
private  in  said  company,  promoted  to  corporal  June  30,  1905,  and 
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discharged  May  8,  1906,  per  paragraph  7,  War  Department  Special 
Orders  No.  93  of  April  18,  1906.  Said  paragraph  is  in  words 
and  figures  as  follows : 

"  7. — Corporal  Harry  L.  Wandschneider,  Company  L,  Tenth  In- 
fantry, Camp  McKinley,  Honolulu,  Hawaii,  will  be  discharged  from 
the  Army  by  the  commanding  officer  of  that  post,  under  the  proTi- 
sions  of  General  Orders  No.  4,  War  Department,  January  8,  1906." 

Said  Orders  No.  4  contain  regulations  which  have  for  a  foundation 
section  4,  act  of  June  16,  1890  (26  Stat,  168),  under  which  this 
soldier,  having  served  two  years,  was  permitted  to  purchase  his  dis- 
charge from  the  Army  for  the  sum  of  $100  and  with  the  understand- 
ing that  he  should  not  receive  any  travel  allowances  from  the  United 
States  on  such  discharge. 

Appellant  states  that  his  discharge  paper  under  the  heading 
"  Military  record  "  shows: 

"  Marksmanship — ^first  class,  1904. 
«  Sharpshooter,  1905." 

He  has  transmitted  "Form  No.  674,"  headed  "Individual  record 
of  Pvt.  Harry  L.  Wandschneider,  Company  L,  Tenth  Regiment  of 
Infantry,"  and  signed  by  John  B.  Schoeffel,  captain  Tenth  Infantry, 
commanding  Company  L,  who  states  that  it  is  "  a  correct  report." 
Said  report  (Form  No.  674)  contains  the  score  and  percentage  made 
by  this  soldier  in  the  contest  of  1905  in  "Marksman's  course," 
''  Sharpshooter's  course,"  "  Expert  rifleman's  test,"  and  "  Estimating 
distance,"  and  shows  "  Final  qualification  as  sharpshooter." 

In  view  of  the  War  Department's  action  in  the  parallel  case  of  C. 
A.  Malone  of  Twenty-eighth  United  States  Infantry,  the  above  re- 
port in  the  case  of  Wandschneider  doubtless  would  be  considered  by 
the  War  Department  as  sufficient  evidence  of  his  qualification  as  a 
sharpshooter  during  the  season  of  1905  (see  41  MS.  Comp.  Dec.,  241), 
but  a  decision  to  the  effect  that  Wandschneider  qualified  as  marks- 
man or  qualified  as  sharpshooter  would  be  of  no  pecuniary  benefit  to 
him  for  reasons  hereinafter  stated. 

The  act  of  March  2,  1903  (32  Stat.,  929),  provides: 

"  That  expert  riflemen,  hereafter  qualifying  as  such,  shall  receive 
one  dollar  a  month  in  addition  to  their  pay." 

Appellant  never  qualified  as  an  expert  rifleman,  and  in  cases  of 
those  who  had  qualified  as  sharpshooters  or  as  marksmen  there  was 
no  law  authorizing  the  payment  of  additional  pay  until  June  12, 
1906.    The  act  of  June  12,  1906  (34  Stat.,  241),  provides: 

"That  hereafter  enlisted  men  qualifying  as  expert  riflemen  shall 
receive  in  addition  to  their  pay  three  dollars  per  month ;  those  Quali- 
fying as  sharpshooters,  two  dollars  per  month,  and  those  qualifying 
as  marksmen,  one  dollar  per  month,  under  such  regulation  as  the 
Secretary  of  War  may  prescribe." 
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The  action  of  the  auditor  ia  disallowing  the  claim  in  this  case  is 
affirmed,  not  for  the  reason  stated  by  the  auditor,  but  for  the  reason 
that  the  soldier's  service  in  the  Army  ended  prior  to  June  12,  1906, 
and  there  is  no  law  authorizing  payment  of  additional  pay  as  sharp- 
shooter or  as  marksman  for  any  time  prior  to  June  12,, 1906.  (See 
18  Comp.  Dec,  1024.) 


HTBE  OF  HYDKAITLIC  BBEBOIHO  OirTFIT,  OF  OTTARAHTEED  CAPAClTT,  AT 

A  PKICE  FEB  HOim. 

On  facts  stated,  held,  (1)  that  the  contract  was  for  the  furnishing  and  opera- 
tion of  a  dredge  of  a  stated  capacity  in  a  stated  class  of  materials  nt  a 
stated  price  per  hour;  (2)  that  the  dredge  furnished  is  shown  to  have  had 
the  required  capacity;  and  (3)  that  payment  at  contract  price  per  hour 
is  authori2sed. 

CfomptroUer  Downey  to  KaJ.  W.  B.  Ladue,  Corps  of  Engineers,  United  States 
Army,  June  3,  1914. 

By  reference  of  the  Chief  of  Engineers,  United  States  Army,  I 
am  in  receipt  of  your  letter  of  May  23,  1914,  requesting  my  decision 
whether  you  are  authorized  to  pay  a  voucher  therewith  submitted 
in  favor  of  the  Hillsboro  Dredging  Co.  for  $4,605.85,  a  balance 
thought  to  be  due  said  company  for  hire  of  dredging  outfit,  contract 
of  June  19,  1913. 

By  the  terms  of  said  contract  the  Hillsboro  Dredging  Co.,  in  con- 
formity with  certain  specifications,  etc.,  thereunto  attached,  under- 
took to  furnish  a  complete  dredging  outfit,  consisting  of  the  hydrau- 
lic dredge  Gene  Hester^  manned  and  ready  for  work,  with  necessary 
pipe  lines,  pontoons,  etc.,  and  therewith,  under  the  directions  of  tlie 
engineer  in  charge  to  do  certain  dredging  work  in  the  Indian  Eiver, 
Fla.,  the  "work  to  be  done"  being  more  particularly  described  in 
paragraph  20  of  the  specifications,  as  follows : 

"  The  work  to  be  done  under  these  specifications  consists  in  fur- 
ni^ing  a  satisfactory  hydraulic  dredging  plant,  including  all  neces- 
sary vessels  and  necessary  equipment  such  as  scows,  towboat,  dis- 
patch boat,  rowboats,  pipe  line,  pontoons,  anchors,  etc.,  and  with  this 
plant  to  excavate  and  remove  all  the  materials  contemplated  within 
the  limits  specified  in  paragraph  18  herewith" — i.  e.,  certain  desig- 
nated sections,  Indian  Kiver. 

Paragraph  28  of  the  same  specifications  was  as  follows : 

"  28.  The  material  to  be  removed  is  believed  to  be  mud^  sand^  and 
shelly  all  in  unknown  proportions.  Bidders  are  expected  to  examine 
the  work  and  decide  for  themselves  as  to  the  character  of  the  material 
and  make  their  bids  accordingly,  as  the  United  States  does  not  guar- 
antee the  accuracy  of  the  above  description." 

Paragraph  29  required  that  bidders  should  state  the  character  and 
capacity  of  the  plant  propose(J  ^o  be  furnished,  in  compliance  with 
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which  the  successful  bidder  described  the  Gene  Heater  as  ^'having 
a  capacity  of  55  cubic  yards  per  hour  in  the  material  %fe(Afied  m 
paragraph  i?5,"  and  subject  to  this  warranty  on  the  part  of  the  con- 
tractor, the  contract  fixed  a  rate  of  $11.55  per  working  hour  for  the 
outfit  complete,  which  sum  the  Government  agreed  to  pay  for  all 
time  during  which  the  outfit  was  actually  employed  in  dredging 
work  or  in  necessary  moves  from  one  location  to  another,  with  the 
proviso  (par.  33)  that — 

"  If  the  capacity  of  the  dredge  falls  more  than  10  per  cent  below 
that  stated  in  the  accepted  proposal,  the  rate  of  payment  per  working 
hour  will  be  reduced  in  the  ratio  that  the  actual  work  performed 
bears  to  the  contractor's  statement  (55  cubic  yards)  in  the  proposal." 

The  further  facts  giving  rise  to  the  question  now  submitted  are 
stated  somewhat  argumentatively  by  the  officer  in  charge  as  follows : 

"  5.  The  dredge  reported  to  the  representative  of  the  United  States 
at  Goat  Creek  on  December  30, 1913,  and  began  work  on  the  Sewalls 
Point  Cut  above  St.  Lucie  Inlet  on  January  7,  1914.  Thereafter 
work  was  in  progress  until  it  terminated  on  April  17,  1914,  on  ac- 
count of  exhaustion  of  available  funds.  During  this  period  dredg- 
ing was  done  in  8  sections.  The  total  number  of  working  hours 
to  be  paid  for  is  1,782,  of  which  1,376  hours  and  25  minutes  was 
actual  pumping  and  351  hours  and  35  minutes  was  used  in  towing, 
preparmg,  and  other  miscellaneous  work  classed  as  working  time 
under  paragraph  33  of  the  specifications. 

"  6.  The  inspector  on  the  work  kept  a  close  count  of  the  number 
of  hours  spent  on  the  dredging  and  the  amount  of  material  removed. 
Upon  completion  of  the  work  it  was  foimd  that  in  1*376  hours  and 
25  minutes  of  actual  pumping  62,373  cubic  yards  or  material  had 
been  removed,  making  an  average  of  45.32  cubic  yards  per  hour. 
This  is  82.4  per  cent  of  the  rated  capacity  of  55  yards  per  hour  stated 
in  the  bid,  and  if  the  pro  rata  deduction  fixed  by  paragraph  83  is  to 
be  applied  on  the  basis  of  this  average  output  to  the  entire  time  the 
dredge  was  in  use  under  the  contract,  the  rate  per  hour  would  be 
reduced  to  $9.5172,  and  the  total  earnings  under  the  contract  would 
be  $16,445.72. 

"7.  This  settlement  would  probably  be  correct  if  the  material 
actually  removed  by  the  dredge  during  the  contract  period  had  been 
as  described  in  paragraph  28,  mud,  sand,  and  shell  in  unknown 
proportions.  But  in  the  actual  work  the  dredge  encountered  and 
was  required  to  remove  not  only  mud,  sand,  and  shell,  but  in  ad- 
dition very  hard  sand  and  loose  rock,  with  mangrove  and  saw 
palmetto  roots  at  various  intervals.    The  hard  sand,  and  to  an  even 

Sreater  extent  the  rock,  mangrove,  and  palmetto  roots,  necessarily 
elayed  the  work  and  reduced  the  output  of  the  dredge.  Paragrapn 
28,  after  describing  the  material  that  was  expected  to  be  round, 
cautioned  bidders  that  they  were  *  expected  to  examine  the  work 
and  decide  for  themselves  as  to  the  character  of  the  material  and 
make  their  bids  accordingly,  as  the  United  States  does  not  guarantee 
the  accuracy  of  the  above  description.'  But,  I  take  it,  that  this 
provision  should  be  interpreted  simply  as  requiring  that  if  other 
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material  that  could  be  dredged  was  encountered  the  dredge  must 
remove  it  even  though  it  was  not  covered  by  the  description  given, 
and  this  was  done.  But  the  rated  capacity  of  the  dredge  as  ^ated 
in  the  bid  is  bv  the  terms  of  the  bidding  form  the  capacity  '  in  the 
material  specified  in  paragraph  28.'  It  appears  to  me  that  only  in 
case  of  failure  to  make  its  rated  capacity  m  the  material  described 
in  paragraph  28  should  the  deduction  prescribed  by  paragraph  83  be 
made.  In  other  and  more  difficult  material  it  would  be  quite  probable 
that  a  dredge  of  considerably  greater  size  might  have  lailea  to  give 
the  output  named  in  the  bid.  Indeed,  if  put  to  digging  rock,  the  out- 
put of  the  dredge  might  weU  have  been  reduced  to  practically  noth- 
ing, even  though  the  dredge  might  be  a  thoroughly  efficient  and 
acceptable  machine  for  dredging  material  to  which  it  was  suited. 

"  8.  An  examination  of  the  inspector's  records  shows  that  in  4  of 
the  8  sections  into  which  the  work  was  divided,  covering  approx- 
imately 600  hours  of  actual  dredging,  the  output  of  the  dredge  aver- 
aged more  than  the  guaranteed  capacity  of  55  yards  per  hour.  In 
the  other  four  sections,  aggregating  776.42  hours  of  dredging,  the 
output  averaged  less  than  90  per  cent  of  the  guaranteed  capacity. 
In  the  sections  in  which  the  guaranteed  capacity  was  exceeded  tne 
material  was  good  average  material  of  the  general  nature  described 
in  paragraph  28 ;  in  the  sections  in  which  the  output  was  less  than  90 
per  cent  of  the  guaranteed  capacity  the  work  was  more  or  less  in- 
terfered with  by  hard  sand^  loose  rock,  and  mangrove  and  palmetto 
roots.  In  one  of  the  4  sections  in  which  the  rated  capacity  was  not 
attained  hard  sand  free  from  rock  or  roots  was  found ;  and  in  this 
section  the  inspector  is  of  the  opinion  that  the  dredge  should  have 
made  her  rated  capacity.  This  was  the  first  section  dredged  and  it 
is  possible  that  the  crew  and  the  machine  had  not  reached  their 
full  efficiency.  In  the  other  sections  it  is  believed  that  the  failure 
to  make  the  rated  capacity  was  due  to  the  presence  of  loose  rock 
and  obstructing  roots  or  other  material  not  contemplated  by  para- 
graph 28  of  the  specifications,  and  that  the  output  of  the  dredge 
in  these  sections  was  all  that  could  reasonably  be  expected  of  a 
dredge  of  this  type  and  size  in  material  of  the  kind  encountered. 

"9.  Under  the  circumstances,  it  appears  to  me  that  the  per- 
formance of  the  dredge  in  those  sections  of  the  work  where  she  was 
not  delayed  by  material  other  than  that  specified  in  paragraph  28 
should  be  taken  as  the  measure  of  her  capacity,  and  that  the  failure 
to  make  the  required  average  output  in  the  other  sections  where  the 
work  was  hampered  by  obstructions  and  other  material  not  con- 
templated by  paragraph  28  does  not  constitute  a  failure  in  capacity 
such  as  would  justify  reductions  in  the  contract  price  under  para- 
graph 33.  I  have  therefore  prepared  a  voucher  proposing  pay- 
ment to  the  contractor  at  the  full  contract  rate  of  $11.55  per  hour 
for  the  entire  1,728  hours  that  the  dredge  was  in  the  service  of  the 
United  States,  making  a  total  of  $19,958.40,  less  amount  heretofore 
paid  the  contractor,  and  submit  this  voucher  with  request  for  advance 
decision  by  the  Comptroller  as  to  whether  or  not  I  am  authorized  to 
pay  the  same. 

"  10.  If  the  several  sections  are  considered  separately  and  deduc- 
tions made  only  for  the  time  of  actual  dredging  in  those  sections  in 
which  the  output  fell  below  the  rated  capacity,  giving  full  pay  for 
the  time  dredging  in  other  sections  and  the  time  in  towing  and  pre- 
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paring  between  sections,  the  total  earned  by  the  contractor  would 
be  $17,513.10.  If  deductions  are  made  for  the  first  section  at  Sewalls 
Point  Cut  only,  on  the  ground  that  in  this  section  the  failure  to 
make  the  rated  capacity  was  due  to  causes  within  the  contractor's 
control,  and  not  to  the  nature  of  the  material,  then  the  total  earned 
becomes  $19,297.64.  I  do  not  consider  that  either  of  these  settle- 
ments is  warranted  by  the  terms  of  the  contract,  which  does  not 
recognize  any  division  into  sections.  The  division  into  sections  was 
wholly  artificial,  and  another  division  might  have  been  made  which 
would  change  the  result.  If,  however,  tne  settlement  proposed  by 
the  voucher  submitted  herewith  is  not  authorized,  then  I  request 
decision  as  to  whether  either  of  the  alternate  settlements  proposed 
in  this  paragraph  is  permissible,  and.  if  not,  the  basis  on  which 
final  settlement  should  be  made.'* 

The  Government  agreed  to  pay  a  price  of  $11.55  per  working  hour 
for  a  plant  and  its  operation  that  would,  under  normal  conditions, 
perform  at  a  specified  rate  in  &  stated  class  of  material.  It  was  not 
a  contract  to  dredge  a  stated  quantity  of  material  per  hour  or  to 
dredge  a  stated  quantity  for  a  stated  price  or  at  a  given  price  for 
any  stated  unit  of  material.  The  stipulation  as  to  the  yardage  per 
hour  was  simply  a  guaranty  as  to  the  capacity  of  the  plant  per 
hour  in  the  stated  kind  of  material,  and  for  the  use  and  operation  of 
such  a  plant  the  Government  agreed  to  pay  the  stated  price  per  hour. 
A  hydraulic  dredging  outfit,  in  the  very  nature  of  things,  would  be 
expected  to. attain  a  maximum  efficiency  only  when  working  on  ma- 
terials of  a  kind  that  it  was  designed  to  handle,  and  the  contractor's 
statement  of  the  capacity  of  the  plant  hired  was  to  be  so  interpreted. 

I  think  all  the  facts  show  that  the  plant  hired  was  of  the  capacity 
warranted  by  the  contractor.  Such  fact  was  demonstrated  on  every 
occasion  that  the  contractor  was  permitted  to  operate  on  the  class  of 
materials  upon  which  the  guaranty  was  predicated,  and  the  warranty 
as  to  capacity  did  not  extend  tp  other  materials. 

The  voucher  submitted  may  properly  be  paid,  if  correct  in  itemiza- 
tion and  amount. 

COKSTBtJCTIYE  SEKVICE  CBEDIT  TO  KAVAL  FAY  CXEBK  ON  REAPPOINT. 

KENT. 

Whether  a  naral  pay  clerk  on  reappointment  is  appointed  from  "civil  life" 
within  the  meaning  of  section  13  of  the  act  of  March  3,  1899  (30  Stat., 
1007),  and  entitled  thereunder  to  a  credit  of  five  years'  constrnctlve  service, 
depends  upon  whether  in  the  interim  between  appointments  there  was  an 
abandonment  of  Intent  of  continuance  in  the  naval  service,  the  mere  occur- 
rence of  the  interim  In  Itself  not  constituting  the  reappointment  an  appoint- 
ment from  **  civil  life." 

I^cisioiL  by  Comptroller  Downey,  June  6,  1^14. 

The  Auditor  for  the  Navy  Department,  May  14,  1914,  decides  that 
Henry  Guilmette,  while  a  pay  clerk.  United  States  Navy,  subse- 
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quent  to  September  20,  1911,  is  entitled  to  be  credited  with  five 
years'  constructive  service  in  the  computation  of  his  pay,  by  reason 
of  appointment  issued  to  him  November  10,  1909,  as  pay  clerk  for 
duty  with  Paymaster  Henry  A.  Wise,  jr.,  on  the  Tennessee^  being 
an  appointment 'from  "civil  life''  within  the  meaning  of  section 
13  of  the  act  of  March  3,  1899  (30  Stat,  1007),  and  submits  his 
decision  as  a  modification  of  an  existing  construction  of  a  statute. 

This  statute  was  construed  by  the  Comptroller  not  to  apply  to 
this  appointment  of  Mr.  Guilmette  in  decisions  rendered  April  20, 
1910  (53  MS.  Comp.  Dec,  304),  and  August  18,  1911  (58  id,,  724). 
Subsequently  suit  was  brought  by  him  in  Court  of  Claims  for  the 
difference  in  pay  due  to  such  credit  for  period  from  November  11, 
1909,  to  September  20,  1911,  and  judgment  rendered  therefor. 
{GuUmette  v.  United  States,  No.  31160,  C.  Cls.,  Jan.  5,  1914.) 

The  question  of  whether  an  officer  is  appointed  from  "  civil  life " 
within  the  intent  of  the  statute  depends  upon  the  facts  in  each  case, 
and,  in  cases  of  reappointments,  whether  those  facts  disclose  an 
abandonment  of  intent  of  continuance  in  the  naval  service  during 
the  interim  between  appointments.  (See  United  States  v.  Alger, 
151  U.  S.,  362,  365;  152  U.  S.,  384,  397;  Urdted  States  v.  Thornton, 
160  U.  S.,  654,  660.) 

In  the  nature  of  the  offices  of  pay  clerks — their  existence  depend- 
ing upon  the  duration  of  the  duty  of  pay  officer  with  whom  they  are 
appointed  to  serve — a  few  days  must  occasionally  intervene  between 
the  termination  of  the  office  under  one  appointment  and  the  re- 
entrance  into  the  office  under  a  mutually  satisfactory  reappointment. 
The  fact,  therefore,  of  the  occurrence  of  this  interval  between  ap- 
pointments does  not  of  itself  constitute  the  reappointment  an 
appointment  from  "  civil  life  "  within  the  intent  of  the  statute. 

The  facts  in  this  case,  in  so  far  as  available,  are  as  follows : 

Henry  Guilmette  orginally  entered  the  naval  service  as  an  en- 
listed man  March  13, 1905,  and  on  December  13, 1907,  was  discharged 
to  accept  an  appointment  as  pay  clerk  for  duty  with  Pay  Officer 
Wise  on  the  Charleston^  issued  December  11,  1907.  He  accepted 
this  appointment  and  executed  the  oath  on  December  13,  1907,  and 
was  serving  thereunder  on  July  28,  1909. 

On  July  28, 1909,  orders  were  issued  to  him.  directing  him  upon  the 
detachment  of  Pay  Officer  Wise  from  the  Charleston  to  assist  him 
in  the  settlement  of  the  accounts  of  that  vessel,  and,  upon  the  ex- 
piration of  the  period  allowed  by  law  for  that  purpose,  to  proceed 
immediately  to  his  home  in  the  United  States,  and,  upon  arrival,  to 
regard  his  appointment  as  revoked. 

Pay  Officer  Wise  was  detached  from  the  Charleston  October  6, 
1909,  at  Cavite,  P.  I.,  and,  upon  the  same  date  began  at  that  place 
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the  settlement  of  his  accounts.  He  completed  this  duty  October  25, 
1909,  and  it  then  became  Pay  Clerk  Guilmette's  duty  under  his  orders 
to  proceed  from  Cavite  to  his  home  in  the  United  States,  and,  had  he 
done  so,  his  service  under  this  appointment,  under  the  decisions  of  the 
Court  of  Claims,  would  not  have  terminated  until  his  arrival  at  his 
home.  (See  Davis  v.  TJrdted  States j  47  Ct.  CL,  195;  Cologne  v. 
United  States^  No.  32025,  Ct.  CL,  January  26, 1914.) 

In  lieu  of  proceeding  to  his  home  he  tendered  his  resignation  "  to 
take  effect  immediately  upon  its  acceptance.'^  The  tender  was  made 
to  the  third  squadron,  commander.  United  States  Pacific  Fleet,  Kear 
Admiral  Harber,  who,  on  November  1,  1909,  cabled  the  Bureau  of 
Navigation  for  authority  to  accept  it.  The  bureau  upon  the  same 
date  replied  by  cable,  "Authorized  accept  resignation  Pay  Clerk 
Guilmette." 

On  November  2,  1909,  Rear  Admiral  Harber  returned  to  Pay 
Clerk  Guilmette  his  resignation,  indorsed  as  follows: 

"  In  accordance  with  telegraphic  instructions  from  the  depart- 
ment, your  resignation  as  paymaster's  clerk  in  the  United  States 
Navy  is  hereby  accepted,  to  take  effect  from  October  25,  1909." 

Pay  Officer  Wise's  duties  subsequent  to  his  detachment  from  the 
Charleston^  October  6,  1909,  upon  which  the  positions  of  pay  clerk 
with  him  depended,  were  as  follows: 

Upon  detachment  from  the  Charleston^  October  6,  1909,  he  was 
immediately  attached  to  duty  at  the  navy  yard  at  Cavite  as  assist- 
ant general  storekeeper,  in  addition  to  his  duty  of  settling  the  ac- 
counts of  the  Charleston. 

On  October  21, 1909,  he  was  ordered  to  report  for  additional  duty 
as  pay  officer  of  the  Monterey.  This  duty  he  states  he  reported  for 
on  October  22,  1909. 

On  October  27,  1909,  he  was  ordered  detached  from  duty  as  assist- 
ant to  the  general  storekeeper,  naval  station,  Cavite,  and  '*'  upon  the 
arrival  of  the  Monterey  at  Olongapo"  to  transfer  the  accounts, 
stores,  and  public  funds  of  that  vessel  to  his  successor,  to  regard  him- 
self detached  from  duty  as  pay  officer  of  the  Monterey,  and  imme- 
diately report  "for  duty  as  general  storekeeper  and  paymaster  of 
the  yard"  at  Olongapo.  The  Monterey  did  not  leave  Cavite  until 
November  10,  1909,  when  she  proceeded  to  Olongapo,  arriving  same 
day. 

On  October  30,  1909,  prior  to  the  departure  of  the  Monterey  from 
Cavite,  orders  were  issued  detaching  him  from  all  duty  to  which 
assigned  and  requiring  him  to  report  "  not  later  than  noon,  October 
31, 1909,"  for  duty  as  pay  officer  of  the  Tennessee. 

On  October  31,  1909,  these  orders  were  so  far  modified  as  to  delay 
his  detachment  from  all  duty  to  which  assigned  and  his  reporting 
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for  duty  on  the  Tennessee  until  noon  of  November  4,  1909.  He  re- 
ported on  the  Tennessee  on  November  4,  1909,  as  directed. 

As  he  was  not  ordered  to  duty  at  Olongapo  as  general  storekeeper 
and  pay  officer  of  yard  until  the  arrival  of  the  Monterey  at  Olongapo, 
and  as  prior  to  that  date  his  orders  to  such  duty  were  superseded 
and  cancelled  by  orders  to  the  Tennessee^  it  does  not  appear  that  he 
ever  entered  on  duty  at  Olongapo  either  as  general  storekeeper  or 
pav  officer  of  yard. 

On  November  8,  1909,  four  days  after  he  had  entered  on  duty  as 
pay  officer  of  the  Tennesse,  he  sent  to  the  department  the  nomination 
of  Mr.  Guilmette  as  his  clerk  for  such  duty,  as  follows : 

"  Having  been  ordered  as  pay  officer  of  the  U.  S.  S.  Tennessee^  I 
respectfully  nominate  Mr.  Henry  Guilmette,  Calle  Arsenal,  Cavite, 
P.  I.,  %  W.  W.    Horn,  for  duty  as  paymaster's  clerk  on  board  that 


"  Mr.  Guilmette  is  not  related  to  me." 

The  nomination  was  approved  by  Rear  Admiral  Sebree,  com- 
mander in  chief,  United  States  Pacific  Fleet,  who  cabled  to  the  de- 
partment for  authority  to  make  the  appointment.  Authority  by 
cable  was  sent  November  9,  1909,  and  on  November  10,  1909,  the 
appointment  was  issued  to  him.  On  November  11,  1909,  he  executed 
the  oath,  accepted,  and  entered  on  duty  and  served  on  the  Tennessee 
until  September  9,  1910.  He  subsequently  served  as  pay  clerk  with 
Pay  Officer  Wise  on  the  Franklin  and  the  Delaware,  on  the  latter  of 
which  he  is  still  serving. 

Whether  the  tender  and  acceptance  of  the  nomination  for  duty  on 
the  Tennessee  occurred  prior  or  subsequent  to  the  acceptance  of 
Guilmette's  resignation,  November  2,  1909,  is  not  established.  There 
is  an  omission  of  any  definite  statement  upon  the  point  by  either 
Wise  or  Guilmette,  and,  as  a  result,  a  wide  latitude  for  inference, 
and,  even  after  due  allowance  for  inference,  a  conflict  of  their  evi- 
dence as  to  the  date  of  the  tender  and  its  acceptance  and  whether 
simultaneous. 

From  Guilmette's  statement  to  his  attorneys  of  July  31,  1910,  and 
that  of  Wise  filed  when  Guilmette's  claim  for  the  credit  was  previ- 
ously before  the  accounting  officers,  the  inference  appears  warranted 
that  the  tender  and  acceptance  were  simultaneous,  and  were  made  on 
the  date  of  Wise's  receipt  of  orders  to  the  Tennessee^  presumably 
October  30  or  31,  1909,  and  therefore  prior  to  acceptance  of  Guil- 
mette's resignation,  which  occurred  November  2,  1909. 

Guilmette  at  that  time  stated : 

"  When  Paymaster  Wise  received  Ms  orders  to  the  Tennessee,  he 
asked  me  if  I  would  come  with  him     ♦     ♦     ♦.     When  he  offered  me 
the  appointment  /  told  him  I  would  take  it." 
42853"— VOL  20— 14 53 
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Wise  certified  that — 

"  When  I  received  my  orders  to  the  U.  S.  S.  Termessee  I  had  a  talk 
with  Mr.  Guilmette,  *  ♦  *  /  ofered  him  the  appointment  as 
clerk  on  the  Tennessee  and  he  accepted  it.^^ 

In  depositions  by  Guihnette  and  Wise,  executed  April  29,  1912, 
about  a  year  and  nine  months  later,  for  use  in  Guilmette's  suit  in 
Court  of  Claims,  Guilmette  deposes  that  he  "believes"  or  "thinks" 
that  he  thought  over  the  tender  a  day  or  two  before, "  finally  "  accept- 
ing it,  and  that  the  tender  occurred  "  about  a  week  or  10  days  after 
he  resigned,"  or  about  November  1  or  5 ;  while  Wise  deposes  that  the 
offer  was  accepted  ai  the  time  when  made^  and  that  it  was  made  after 
November  4,  and  "  thinks  it  was,  or  it  must  have  been  "  a  day  or  two 
before  he  sent  in  his  nomination  on  the  8th,  which  would  be  Novem- 
ber 6  or  7,  and  later  qualifies  this  statement  by  saying  that  it  was 
"  between  the  4th  and  10th,"  or  "  approximately  the  8th." 

The  undisputed  record  facts  are,  however,  that  Guilmette's  resig- 
nation from  his  old  duty  as  pay  clerk  to  Pay  Officer  Wise  was  not 
accepted  until  November  2,  1909,  and  his  nomination  for  the  new 
duty  with  the  same  pay  officer  on  the  Tennessee  was  made  on  No- 
vember 8.  The  tender  and  acceptance  of  the  nomination  must  have 
occurred  prior  to  the  nomination  and  therefore  not  later  than  No- 
vember 8.  No  more,  therefore,  than  five  days,  at  the  most,  could 
have  intervened  between  the  date  of  acceptance  of  his  resignation 
of  the  old  duty  and  the  acceptance  of  the  tender  of  the  new,  with 
every  possibility  that  the  interval  was  less.  The  appointment  itself 
and  acceptance  and  entrance  on  duty  were  hastened  by  cable  and 
occurred  with  the  least  possible  delay. 

Guilmette  states  that  when  he  tendered  his  resignation,  October 
25,  1909,  he  "  knew  "  it  would  be  accepted,  and  contends  that  in  the 
interim  between  the  termination  of  his  old  duty  and  his  acceptance 
of  the  tender  of  the  new  he  entirely  abandoned  all  intent  of  further 
naval  service. 

As  establishing  his  contention  he  relies — 

(1)  On  his  refusal  of  an  offer  by  Pay  Officer  Wise  for  duty  as 
his  clerk  on  the  Monterey. 

(2)  On  his  refusal  of  an  offer  by  Pay  Officer  Wise  for  duty  as 
his  clerk,  as  general  storekeeper,  and  pay  officer  of  yard  at  Olongapo. 

(3)  His  refusal  of  an  advantageous  commercial  offer  by  a  Mr. 
Creagh,  of  Cassell  Bros.,  Wolfe  &  Co.,  of  Manila,  wholesale  grocers 
and  general  ship  supply  and  naval  contractors,  "of  a  commission 
and  a  salary  besides,"  which,  he  explains,  consisted  of  "  10  per  cent 
on  sales  above  a  certain  amount  and  about  the  equivalent  of  $100  a 
month  in  actual  salary." 
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(4)  The  joint  personal  investigation  of  himself  and  Pay  Clerk 
Seiffert  into  the  ice-cream  business  in  Cavite  as  a  "side  issue"  to 
the  commercial  employment  declined  by  him  at  Manila. 

(1)  The  evidence  regarding  the  two  declined  offers  of  Pay  Officer 
Wise  is  more  indefinite,  inferential,  omissive,  and  contradictory 
than  that  as  to  the  tender  of  the  third  offer  with  him,  which  he 
accepted. 

As  the  facts  hereinbefore  recited  show  Wise  entered  on  duty  on 
the  Monterey  October  22,  1909,  and,  while  his  original  orders  with 
indorsements  showing  date  of  his  detachment  from  that  duty  are 
not  at  present  available  owing  to  the  removal  of  the  auditor's  files, 
he  could  not  have  continued  on  that  duty  longer  than  November  3, 
1909,  he  having  reported  for  duty  on  the  Tennessee  November  4, 
1909,  after  detachment  from  all  previous  duty  to  which  assigned. 

This  offer,  then,  was  to  an  office  of  not  over  13  days'  duration. 

There  is  an  omission  of  any  definite  statement  as  to  the  date  it  was 
made.  Mr.  Guilmette  states  that  it  was  "  between  October  25,  1909, 
and  the  date  that  I  reentered  the  Navy,"  or  between  October  25  and 
November  11,  1909,  while  Wise  states  he  reported  as  pay  officer  of 
the  Monterey  on  October  22,  and  he  presumes  "that  the  tender  to 
Mr.  Guilmette  was  made  on  October  21  or  22,  1909." 

As  the  position  tendered  ceased  to  exist  on  November  3,  1909,  the 
day  following  the  acceptance  of  Guilmette's  resignation  of  his  old 
position,  and  as  he  could  not  have  entered  on  duty  as  pay  clerk  on 
the  Monterey  prior  to  his  separation  from  his  old  position,  had  he 
accepted  this  offer  he  could  at  the  most  only  have  performed  the  duty 
for  one  day — ^November  3. 

It  thus  appears  that  this  offer  relied  on  as  showing  an  abandon- 
ment of  all  intent  of  continuance  in  the  naval  service  was  an  offer 
to  a  one-day  duty.  There  is  no  evidence  of  any  effort  on  the  part  of 
Pay  Officer  Wise  to  obtain  any  other  clerk  for  this  Monterey  duty, 
and  the  records  fail  to  disclose  the  appointment  of  any  clerk  with 
him  for  that  duty. 

(2)  This  offer  was  either  a  double  offer — that  is,  an  offer  to  either 
of  two  separate  offices — or  to  none.  As  general  storekeeper  at 
Olongapo,  Wise  would  have  been  entitled  to  a  clerk,  and  as  pay 
oificer  of  the  yard  he  would  have  been  entitled  to  a  separate  clerk. 
The  same  clerk  could  not  at  the  same  time  occupy  both  of  these 
offices.  Both  Guilmette  and  Wise  omit  to  identify  the  particular 
one  of  these  positions  to  which  the  offer  was  made. 

Guilmette  states  that  it  was  made  "  a  few  days  after  "  the  Monterey 
offer,  and  places  the  date  of  the  Monterey  offer  as  ranging  anywhere 
from  October  25  to  November  11,  1909.  Wise  states  the  offer  to  the 
Olongapo  duty  was  made  on  October  27.  As  it  does  not  appear 
that  Wise  ever  became  either  ty^e  general  storekeeper  or  the  pay 
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officer  of  the  yard  at  Olongapo,  his  orders  to  such  duty  before 
taking  effect  having  been  superseded  and  canceled  by  his  orders  of 
October  30  and  31, 1909,  to  duty  on  the  Tennessee,  the  position  of  pay 
clerk  to  him  in  either  of  such  capacities  at  Olongapo  never  in  fact 
existed.  This  offer,  the  refusal  of  which  is  relied  on  as  establishing 
his  abandonment  of  intent  of  continuance  in  the  naval  service,  was 
therefore  made  prior  to  the  acceptance  of  his  resignation  and  was 
an  unidentified  offer  to  one  or  the  other  of  two  oMces,  neither  of 
which  ever  materialized.  There  is  no  evidence  of  any  subsequent 
effort  by  Pay  Officer  Wise  to  obtain  a  clerk  for  either  of  these 
prospective  duties  at  Olongapo. 

(3)  He  states  to  his  attorneys,  July  31,  1910,  that  this  offer  of  a 
position  as  a  salesman  was  made  before  he  resigned,  and,  in  his  cer- 
tificate filed  at  time  of  his  original  claim  for  the  credit,  that  ^^  I  re- 
fused this  position  because  I  discovered  it  was  only  to  be  of  a  tem- 
porary nature.'^  In  his  deposition  before  the  court  he  does  not  refer 
to  the  "  temporary ''  character  of  the  offer,  but  stated  the  reason  of 
his  refusal  of  this  position  to  have  been  ^^I  wouldn't  have  gone  to 
work  under  any  conditions  immediately,  as  I  had  just  finished  a 
long  tour  of  sea  duty  and  wanted  to  look  around  before  making  per- 
manent attachments  of  any  kind.''  It  is  thus  inferred  that  the  offer 
was  refused  before  he  tendered  his  resignation,  and  before  his  inves- 
tigations into  the  ice  cream  business.  While  he  fails  to  state  the 
date  of  his  refusal,  as  only  one  ccmversation  on  the  subject  is  re- 
ferred to — that  of  the  offer  prior  to  his  resignation — ^it  is  inferred 
that  the  refusal  occurred  at  the  time  of  the  offer.  He  (xnits  to  fur- 
nish any  statement  from  Mr.  Creagh  as  to  the  offer. 

(4)  He  states  that  he  and  Pay  Clerk  Seiffert  "arranged  to  en- 
gage" in  the  manufacture  of  ice  cream  in  Cavite  as  a  "side  issue" 
to  his  civil  employment  in  Manila,  and  "  investigated  and  made  in- 
quiries with  a  view  to  establishing  themselves  "  in  that  business,  and 
"  finally  "  abandoned  the  project  on  account  of  the  unfavorable  con- 
ditions encountered,  and  because  Seiffert  decided  to  continue  in  the 
naval  service ;  that  in  the  interim  between  the  tender  of  his  resigna- 
tion and  preceding  his  acceptance  of  the  tender  to  the  new  duty  on 
the  Tennessee  they  "  looked  over  several  places  in  Cavite  with  a  view 
of  finding  a  suitable  place,  but  didn't  find  anything  that  was  very 
satisfactory,"  and,  in  short,  admits  his  efforts  to  embark  in  the  ice 
cream  business  "  simply  consisted  in  looking  around  for  a  place." 

As  the  mercantile  employment  appears  to  have  been  declined  prior 
to  the  tender  of  his  resignation,  it  does  not  clearly  appear  how  the 
ice  cream  business,  which  was  investigated  afterwards,  could  have 
been  operated  as  a  "side  issue."  Furthermore,  Pay  Clerk  Seiffert, 
during  the  whole  time  appears  to  have  been  on  duty  on  the  Denver, 
He  omits  to  submit  any  statement  from  Seiffert  or  any  other  than 
his  own  relative  to  the  ice  cream  prospects. 
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By  his  rejection  of  the  offers  of  Wise  to  the  one  day  duty  on  the 
Monterey  and  to  the  unidentified  duty  at  Olongapo — ^the  position  for 
which  never  came  into  existence — Guilmette  failed  to  sufficiently  im- 
press Wise  with  his  intent  of  permanently  quitting  the  service  to 
prevent  him  from  immediately  following  those  offers  with  an  offer 
to  the  first  duty  with  him  of  sufficient  duration  to  necessitate  the  ap- 
pointment of  a  clerk,  or  to  be  to  the  advantage  of  a  clerk  to  accept, 
and  this  offer,  instead  of  meeting  with  the  reception  accorded  the 
others,  was,  according  to  Wise,  immediately  accepted. 

It  is  concluded  that  neither  a  rejection  by  Guilmette  of  the 
MorUerey  or  Olongapo  offers,  whether  prior  to  or  in  the  five-day 
interim  between  his  relief  from  the  old  duty  and  his  acceptance  of 
the  nomination  for  the  new,  nor  a  rejection  by  him  prior  to  his 
tender  of  his  resignation  of  a  temporary  offer  of  civil  employment 
in  Manila,  as  a  side  issue  to  an  ice-cream  business  to  be  thereafter 
looked  into,  nor  the  fact  that  he  spent  his  five  days'  freedom  in 
looking  around  Cavite  for  an  ice-cream  place,  either  singly  or  as  a 
whole,  sufficiently  overcome  the  presumption  arising  from  the  record 
of  intent  of  continuance  in  the  naval  service. 

It  is  therefore  held  that  he  is  not  entitled  to  the  constructive  service 
credit  claimed. 

The  auditor's  decision  is  disapproved. 

Additional  facts  are  now  developed  to  those  considered  by  the 
Court  of  Claims  at  the  time  it  rendered  its  decision. 


ADVE&TISDrO  BATES. 

The  rate  to  be  paid  for  advertising  for  the  several  departments  of  the  Gov- 
ernment Is  to  be  determined  from  the  sworn  statements  filed  with  the  de- 
partment by  the  publishers. 

Deolsion  by  ComptroUer  Downey,  June  6,  1914. 

The  Chicago  Record-Herald  applied  May  29,  1914,  for  revision  of 
the  action  of  the  Auditor  for  the  War  Department  in  disallowing 
per  settlement  No.  525428,  dated  May  18,  1914,  its  claim  for  $84.28, 
being  the  difference  between  the  rate  of  lOf  cents  and  14?  cents  per 
line  for  advertising  from  July  3, 1913,  to  February  23, 1914. 

The  auditor  disallowed  the  claim  because  a  sworn  statement  of  the 
increased  rate,  l^  cents  per  line,  was  not  filed  with  the  War  Depart- 
ment prior  to  the  date  the  services  were  rendered,  as  required  by  the 
act  of  June  20,  1878  (20  Stat,  216). 

Appellant  submitted  a  bill  for  advertising  for  the  War  Department 
from  July  3,  1913,  to  February  23,  1914,  at  a  rate  of  14if  cents  per 
line,  amounting  to  $337.14. 
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The  War  Department  allowed  and  paid  appellant  at  a  rate  of  lOf 
cents  per  line,  $252.86,  and  refused  to  pay  $84^.  A  claim  for  $84^8 
was  presented  to  the  auditor,  and  was  disallowed,  as  stated  above. 

Appellant  contends  that  its  rate  on  classified  advertising  was 
changed  July  1,  1913,  from  lOf  cents  per  line  to  14f  cents  per  line, 
and  that  there  was  forwarded  by  mail  to  the  chief  clerk  of  the  War 
Department  on  July  1, 1913,  a  sworn  statement  of  the  revised  rates. 

The  War  Department  states  that  its  records  do  not  show  receipt  of 
the  statement  alleged  to  have  been  mailed  by  the  appellant  on  July  1, 
1913. 

The  act  of  June  20, 1878  (20  Stat.,  216),  provides: 

^That  hereafter  all  advertisements,  notices,  proposals  for  con- 
tracts, and  all  forms  of  advertising  required  by  law  for  the  several 
departments  of  the  Government  may  be  paid  for  at  a  price  not  to 
exc^d  the  commercial  rates  charged  to  private  individuals,  with  the 
usual  discounts;  such  rates  to  be  ascertained  from  sworn  statements 
to  be  furnished  bv  the  proprietors  or  publishers  of  the  newspapers 
proposing  so  to  aavertise." 

By  the  use  of  the  words  "  proposing  so  to  advertise"  it  is  evident 
that  it  was  the  intention  of  Congress  in  enacting  this  law  to  have  a 
known  rate  available  to  the  various  departments  on  which  to  base 
their  advertising  contracts.  This  being  so,  it  is  a  necessary  require- 
ment that  the  sworn  statement  of  rates  to  be  charged  for  advertising 
should  be  on  file  in  the  department  at  the  time  an  order  for  advertis- 
ing is  placed. 

The  fact  that  appeUant  increased  its  rates  for  advertising  has  no 
effect  on  the  rates  to  be  paid  by  the  War  Department  until  notice  of 
the  change,  as  evidenced  by  the  sworn  statement  required  by  the 
above  act,  is  received  by  the  department.  Appellant  constitutcnl  the 
United  States  mail  its  agent  to  deliver  to  the  War  Department  the 
sworn  statement  naming  the  rate  of  14f  cents  per  line  for  advertis- 
ing, which  it  is  claimed  was  mailed  on  July  1,  1913,  and  failure  of 
the  postal  authorities  to  deliver  said  statement  could  have  no  effect 
on  the  rate  to  be  paid  for  advertising  by  the  War  Department 

Until  said  sworn  statement  was  received  by  the  War  Department 
the  offer  contained  in  the  sworn  statement  on  file  showing  the  rate 
for  advertising  to  be  lOf  cents  per  line  remained  in  effect. 

Xo  sworn  statement  of  the  increased  rate  for  advertising  having 
been  received  by  the  War  Department  prior  to  the  time  for  which 
bill  was  rendered,  I  am  of  the  opinion  that  the  proper  rate  to  be  paid 
was  the  one  ascertained  from  the  sworn  statement  on  file  in  the  de- 
partment, which  rate  was  lOf  cents  per  line.  Appellant  has  been 
paid  at  this  rate. 

The  action  of  the  auditor  is  affirmed^ 
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TBAYELZHO  EZPEVSES  OF  A8SISTAHT  UNITED  STATES  ATTOEHEYS. 

Where  the  official  residence  of  an  assistant  United  States  attorney  was  duly 
fixed  by  the  Attorney  General  on  July  1,  1913,  at  Trenton,  N.  J.,  an  order 
of  the  Attorney  General,  dated  February  26,  1914,  changing  said  residence 
to  Paterson,  N.  J.,  effective  July  1,  1913,  can  not  alter  the  fact  that  the 
official  residence  of  the  assistant  attorney  from  July  1,  1913,  to  February 
26,  1914,  was  at  Trenton  and  not  at  Paterson,  and  must  therefore  be  dis- 
regarded in  settling  the  attorney's  expense  accounts  for  said  period. 
(Proper  function  of  a  nunc  pro  tunc  order  discussed.) 

For  proper  basis  of  settlement  of  account,  see  decision. 

DeeisioiL  by  Comptroller  Downey,  June  11,  1914. 

Thomas  J.  Alcott,  ex-United  States  marshal  for  the  district  of 
New  Jersey,  applied  May  6,  1914,  for  a  revision  of  the  action  of  the 
Auditor  for  the  State  and  Other  Departments  in  disallowing,  by 
settlements  Nos.  5726  and  5793,  dated  March  13,  1914,  and  April  9, 
1914,  respectively,  certain  items  in  the  marshal's  accoimts  for  the 
period  from  July  1,  1913,  to  November  29,  1913,  amounting  to 
$79.40,  representing  travel  expenses  of  Assistant  United  States  At- 
torney Charles  F.  Lynch,  while  traveling  on  official  business  away 
from  his  actual  residence  at  Paterson,  N.  J. 

Mr.  Lynch  was  appointed  July  1,  1913,  and  his  official  residence 
was  fixed  by  the  Attorney  General  at  Trenton,  N.  J.  He  did  not 
actually  reside  at  Trenton,  but  continued  his  actual  residence  at 
Paterson,  from  which  place  he  made  official  trips  to  Trenton,  Cam- 
den, Newark,  Hoboken,  and  Jersey  City,  charging  the  expenses  actu- 
ally incurred  on  these  trips.  The  auditor  has  disallowed  all  ex- 
penses of  trips  from  Paterson  to  Trenton,  and  as  the  distance  to 
Camden  is  greater  from  Paterson  than  from  Trenton  has  allowed 
only  so  much  of  the  expense  of  this  trip  as  would  have  been  incurred 
in  going  from  Trenton  and  has  disallowed  the  remainder.  The 
distance  to  the  other  points  named  being  less  from  Paterson  than 
from  Trenton,  no  notice  has  been  taken  of  the  expense  of  those  trips 
except  to  allow  the  amount  actually  incurred  in  each  instance. 

The  act  of  May  27,  1908  (35  Stat.,  317,  373),  provides  that  as- 
sistant attorneys  shall  be  paid  their  traveling  expenses  "  while  abi-ent 
from  their  respective  official  residences  and  necessarily  employed  in 
going  to,  returning  from,  and  attending  before  any  United  States 
court,  commissioner,  or  other  conmiitting  magistrate,  and  while 
otherwise  necessarily  absent  from  their  respective  official  residences 
on  official  business." 

The  bulk  of  the  business  which  this  assistant  is  required  to  transact 
arises  in  the  northern  end  of  the  district  in  which  Paterson  is  sit- 
uated, and  it  is  both  convenient  and  economical  to  have  him  located 
at  that  point    Upon  representation  by  the  United  States  attorney 
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to  that  effect,  the  Attorney  General  made  the  following  order  with 
reference  to  the  assistant's  official  residence,  dated  February  26, 1914 : 

"  Your  official  residence  as  Assistant  United  States  Attorney,  dis- 
trict of  New  Jersey,  is  hereby  changed  from  Trenton,  N.  J.,  to  !Pater- 
son,  N.  J.,  effective  July  1, 1913." 

With  reference  to  this  order  the  marshal  says : 

"  It  is  respectfully  submitted  that  the  Attorney  Greneral  has  the 
same  power  as  the  court  has  by  an  order  nunc  pro  tunc  to  correct  its 
mistakes  and  in  order  to  effectuate  its  original  intentions.  {Gray  v. 
Brignardello,  1  Wall.,  U.  S.,  627.) 

"  I  also  submit  that  the  Attorney  General  has  the  power  to  make 
this  order,  in  view  of  the  fact  that  there  is  no  vested  interest  affected 
thereby;  it  being  an  order  issued  by  the  Attorney  General  in  the 
usual  course  of  departmental  affairs,  and  I  am  informed,  to  carry  out 
an  original  intention. 

"  I  respectfully  refer  also  to  correspondence  had  between  the  United 
States  district  attorney  for  this  district  and  the  Attorney  General, 
under  date  of  February  14,  1914,  which  correspondence  is  on  file  in 
the  Attorney  General's  Office." 

The  authority  cited  by  the  marshal  does  not  sustain  his  view  of  the 
scope  and  function  of  a  nunc  pro  tunc  order  of  court.  In  that  case 
a  judicial  sale  which  should  have  had  a  decree  of  court  to  sustain  it 
was  made  without  the  necessary  decree.  The  court  had  undertaken 
by  a  nunc  pro  tunc  order  to  correct  the  omission.  Speaking  of  this 
order  the  Supreme  Court  said : 

"  This  motion  and  order  are  predicated  on  a  state  of  facts  which 
did  not  exist.  Xo  decree  was  ever  entered  on  the  7th  of  April,  nor 
on  any  other  day  prior  to  the  sale,  and  we  can  not,  therefore,  even 
conjecture  what  the  errors  and  mistakes  were  which  it  was  desirable 
to  correct.  If  the  court  had  said  that  on  the  7th  of  April  the  report 
of  the  commissioner  was  approved  and  the  sale  ordered,  but  through 
inadvertence  or  neglect  on  the  part  of  the  court  or  its  officei-s  Ae 
proper  entries  were  not  made,  then  it  might  well  be  argued  that  a 
nunc  pro  tunc  decree  could  be  made.  A  nuTic  pro  tunc  order  is 
always  admissible,  when  the  delay  has  arisen  from  the  act  of  the 
court.  But  that  is  not  this  case.  *  *  *  By  no  rule  of  law  can  a 
decree,  which  was  clearly  an  afterthought,  and  made  subsequent  to 
the  sale,  bolster  up  the  authority  to  make  it.     *     *     *  " 

The  Attorney  General  had  authority  to  fix  the  official  residence  of 
this  assistant  attorney  and  did,  in  fact,  fix  said  residence  at  Trenton- 
No  evidence  of  a  contrary  intention  on  his  part  and  mistake  of  his 
subordinates  is  presented.  It  is  therefore  an  indisputable  fact  that 
the  assistant  attorney's  official  residence  from  July  1,  1913,  to  Feb- 
ruary 26, 1914,  was  at  Trenton.  The  Attorney  General's  order  of  the 
latter  date  can  not  alter  this  fact,  and  must  therefore  be  disregarded 
in  the  determination  of  this  case. 

The  United  States  attorney  has  said  that  he  intended  to  make  his 
request  that  this  assistant  be  located  in  the  northern  end  of  the  dis- 
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trict  on  July  1, 1913,  when  the  assistant  was  appointed,  but  that  the 
sickness  and  death  of  the  judge  and  long  delay  in  appointing  a  suc- 
cessor had  unsettled  business  and  caused  him  to  defer  the  matter 
until  the  date  of  his  letter  of  February  14,  1914.  The  reasons  for 
wishing  to  locate  Mr.  Lynch  in  that  part  of  the  district  in  which  his 
predecessor  had  been  located  were  good  ones,  and  both  the  United 
States  attorney  and  his  assistant  had  good  reason  to  believe  that  the 
change  would  be  made  as  soon  as  the  reasons  therefor  could  be  pre- 
sented to  the  Attorney  General  Under  the  circumstances  it  was  not 
to  be  expected  that  he  would  remove  to  Trenton  for  an  uncertain 
stay,  which  would  in  all  probability  be  of  very  short  duration,  and 
he  was  justified  in  remaining  at  Paterson  until  the  matter  was  finally 
settled.  He  was  not  acting  in  willful  disregard  of  instructions,  but 
in  what  was  believed  to  be  the  interest  of  the  United  States  and  to 
meet  a  temporary  emergency. 

The  equities  of  the  case  are  with  the  assistant  attorney,  especially 
in  view  of  the  fact  that  the  papers  show  that  the  United  States  has 
suffered  no  loss  by  his  action,  but  on  the  contrary  has  proQted  thereby 
both  in  convenient  administration  and  actual  saving  of  expense. 

If  the  assistant  attorney  had  resided  at  Trenton,  the  official  trips 
to  Paterson,  according  to  the  United  States  attorney's  statement, 
would  have  been  much  more  numerous  than  the  trips  actually  taken 
from  Paterson  to  Trenton.  As  the  cost  of  each  trip  would  have 
been  approximately  the  same,  it  follows  that  a  saving  of  expense  has 
resulted  as  to  these  trips.  Newark,  Hoboken,  and  Jersey  City  are 
nearer  to  Paterson  than  to  Trenton,  and  the  expense  of  the  trip  to 
these  places  has  therefore  been  proportionately  less.  In  only  one 
trip  to  Camden  has  the  expense  actually  incurred  been  greater  than 
would  have  been  incurred  had  the  assistant  attorney  resided  at 
Trenton,  and  this  added  expense  is  much  more  than  offset  by  the 
saving  on  the  other  trips. 

The  act  of  1908,  supra^  allows  assistant  attorneys  their  expenses 
of  travel  '^  while  absent  from  their  respective  official  residences." 
Literally  this  does  not  exclude  any  expense  in  the  case  now  before 
me  except  such  as  was  actually  incurred  at  Trenton,  though  doubt- 
less the  statute  contemplates  that  travel  shall  commence  and  end  at 
the  official  residence,  and  such  construction  should  ordinarily  be 
given  to  it. 

It  has  been  consistently  held,  however,  that  where  a  traveler  has 
departed  from  the  letter  of  his  instruction  and  has  incurred  travel- 
ing expenses  which  for  that  reason  he  is  not  entitled  to  claim,  he 
may  be  allowed  the  expense  actually  incurred,  not  to  exceed  the 
amount  which  would  have  been  incurred  had  he  followed  his  instruc- 
tion ;  as,  for  instance,  where  for  personal  reasons  there  is  a  departure 
from  the  shortest  practicable  route  or  an  unnecessary  delay  in  traveL 
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I  see  no  reason  why  the  rule  may  not  be  applied  in  this  case  as  to 
all  expenses  except  such  as  were  actually  incurred  at  Trenton  and 
are  therefore  excluded  by  the  statute.  These  latter  expenses,  consist- 
ing of  luncheons  at  Trenton  on  July  15,  August  8, 11,  September  3,  9, 
10,  11,  21,  23,  30,  October  2,  15,  16,  17,  22,  amounting  to  $10.85, 
are  disallowed  on  revision. 

The  remainder  of  the  auditor's  disallowance,  amounting  to  $68.55, 
is  allowed  on  revision. 


STTBVEYS  OF  PUBLIC  LANDS  WITHUT  LAJm-GBAlTT  LDOTS. 

The  amount  deposited  by  railroad  companies  as  demanded  by  the  Secretary  of 
the  Interior  under  the  provisions  of  the  act  of  June  25, 1910  (36  Stat,  834). 
is  available  for  reimbursing  the  continuing  appropriation  authorized  by 
the  act  of  March  2,  1895  (28  Stat,  937),  for  the  survey  of  lands  within  the 
limits  of  railroad  land  granta 

For  method  of  using  and  adjusting  appropriations,  see  decision. 

ComptroUer  Bpwney  to  the  Secretary  of  the  Interior,  June  17,  1914: 

I  have  your  request  of  June  6,  1914,  for  a  decision  of  a  question 
submitted,  as  follows: 

"The  Commissioner  of  the  General  Land  Office  recently  infor- 
mally presented  to  you  the  surveying  situation  with  respect  to  lands 
situated  within  the  limits  of  railroad  land  grants,  and  it  is  the  pur- 
pose of  this  communication  to  solicit  your  consideration  of  the  racts 
and  circumstances  attending  the  enactment  of  the  continuing  appro- 
priation act  of  March  2, 1895  (28  Staty  937),  and  the  act  of  June  26, 
1910  (36  Stat.,  834). 

"  It  was  the  purpose  of  each  of  said  acts  to  secure  the  survey  of 
lands  granted  to  railroads  to  the  end  that  such  lands  mi^ht  become 
subject  to  taxation  under  the  provisions  of  the  act  of  July  10,  1886. 
The  Supreme  Court  in  the  case  of  Northern  Pacific  Railroad  Cam- 
j>any  v.  Traill  Company  (115  U.  S.,  600),  discussed  the  practice  of 
the  railroad  companies,  who,  having  earned  their  lands,  neglected  to 
pay  the  cost  of  the  survey  in  order  to  prevent  taxation,  and  declared : 

" '  The  remedy  lies  with  Congress  and  it  is  of  easy  application.  If 
that  body  will  take  steps  to  enforce  its  lien  for  these  costs  of  survey 
by  sale  of  the  lands  or  by  forfeiture  of  title,  the  Treasury  of  the 
United  States  would  soon  be  reimbursed  for  its  expenses  in  making 
the  surveys,  and  the  States  and  Territories  in  which  the  lands  lay 
be  remitted  to  their  appropriate  rights  of  taxation.' 

"Kesponding  to  the  suggestions  made  by  the  Supreme  Court  in 
the  case  above  cited,  the  Congress  on  July  10,  1886,  passed  the  act 
above  referred  to,  to  provide  for  taxation  of  railroad  land  grants,  and 
for  other  purposes,  but  no  provision  was  made  for  the  survey  of  the 
lands,  and  apparently  the  first  attempt  by  Congress  to  remedj^  the 
evil  was  the  appropriation  of  $125,000  for  the  survey  of  lands  within 
the  limits  of  railroad  land  grants  made  by  the  act  of  August  5,  1892 
(27  Stat.,  370).  This  act  was  followed  by  the  act  of  August  18,  1894 
(28  Stat,  395),  and  by  the  act  of  March  2,  1895  (28  Stat,  937),  now 
under  consideration. 
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"  Before  discussing  the  act  of  June  25,  1910  (36  Stat,  834^,  I  de- 
sire to  call  your  attention  to  the  manifest  purpose  of  the  act  oi  March 
2, 1895  (28  Stat,  937).  The  sum  of  $100,000  was  made  available  for 
the  survey  of  public  lands  within  the  granted  limits  of  railroads,  and 
it  was  provided,  in  brief,  that  upon  the  survey  of  the  lands  under  the 
provisions  of  said  act  and  the  payment  by  the  railroad  company  of 
the  cost  of  the  survey  of  its  lands  the  amount  paid  by  the  roads  for 
the  survey  of  the  lands  granted  to  them,  together  with  a  like  amount 
from  the  Treasury  of  the  United  States,  were  reappropriated  for 
further  surveys  within  such  granted  limits.  The  element  of  time  was 
not  present  in  the  act  of  March  2, 1895,  hereinafter  referred  to  as  the 
contmuing-appropriation  act  If  the  surveys  had  been  made,  re- 
turned, and  approved  and  the  railroads  had  reimbursed  the  Treasury 
for  their  cost  of  such^  surveys,  it  was  permissible  under  the  provisions 
of  said  act  for  all  of  the  lands  then  remaining  unsurveyed  to  be  sur- 
veyed within  the  period  of  one  year,  or  within  a  shorter  time.  To 
aiustrate :  Assume  that  the  railroad  lands  are  divided  into  twenty-five 
parcels.  The  survey  of  parcel  1  is  made  and  accepted  by  the  Govern- 
ment and  the  railroad  company  reimburse  the  Treasury  for  its  part 
of  the  cost  Immediately  there  are  appropriated  the  moneys  received 
from  the  railroad  for  such  survey  and  a  like  amount  from  the  Treas- 
ury, and  this  combined  amount  is  available  for  the  survey  of  tract  2, 
which  is  in  turn  surveyed  and  approved,  etc,  until  the  last  tract  is 
reached.  Whether  it  took  one  month,  one  year,  or  twenty-five  years, 
is  immaterial,  as  the  only  condition  necessary  lor  the  reimbursement 
of  the  fund  is  the  payment  by  the  roads  of  the  cost  of  surveying  their 
lands.  Because  oi  the  fact  that  the  Land  Department  until  within  a 
recent  time  operated  under  the  contract  system  of  surveys^  and  be- 
cause of  the  many  delays  incident  to  the  approval  of  such  surveys, 
and  for  the  further  reason  that  the  fund  was  not  reimbursed  until 
after  the  roads  affected  had  selected  the  lands  surveyed  and  had  paid 
into  the  Treasury  the  cost  of  such  survey,  but  little  progress  was  made 
in  carrying  out  the  intention  of  Congress,  to  wit,  tne  survey  of  lands 
within  the  granted  limits  of  railroad  companies. 

"The  act  of  June  25,  1910,  was  passed  for  the  purpose,  among 
others,  of  remedying  the  difficulty  last  above  mentioned,  to  wit,  the 
delay  of  the  railroad  companies  in  reimbursing  the  Treasury  for  the 
cost  of  the  survey  of  their  lands,  and  it  was  provided  in  such  act  that 
the  Secretary  of  the  Interior  might  call  upon  the  companies  for  a 
deposit  sufficient  to  meet  such  cost  in  advance  of  the  performance 
of  the  work  in  the  field.  The  Comptroller  has  held  in  his  decisions 
of  February  16  (60  MS.  Comp.  Dec.,  726),  and  June  29,  1912  (18 
Comp.  Dec,  1044),  that  the  moneys  appropriated  by  the  continuing 
appropriation  act  may  be  used  m  conjunction^  with  the  deposits 
made  oy  the  railroad  companies  imder  the  provisions  of  the  act  of 
June  25,  1910. 

"  The  construction,  however,  placed  upon  the  aforesaid  decisions  of 
the  CcHnptroUer  by  this  department  has  resulted  in  delays  that  tend 
to  defeat  the  will  of  Congress  in  securing  the  survey  of  these  lands, 
and  I  trust  that  you  will  find  your  way  dear  to  holding  that  as  fast 
as  the  deposits  are  made  by  the  railroad  companies  under  the  act  of 
June  25,  1910,  a  like  amount  is  available  under  the  provisions  of  the 
continuing  appropriation  act  of  1895,  which  may  be  utilized  to  meet 
the  cost  of  any  part  of  the  work  necessary  to  lie  done  for  the  Gov- 
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eriiment's  benefit,  so  that  under  the  provisions  of  the  two  acts  the 
lands  g^ranted  to  railroad  companies  or  for  their  use  and  benefit  now 
remaining  imsurveyed  may  be  speedily  surveyed  in  order  that  such 
lands  may  become  subject  to  taxation  bv  tTie  local  authorities.  The 
spirit  of  the  act  of  1895  will  not  be  violated  by  such  a  construction. 
It  was  the  purpose  of  the  continuing  appropriation  act  to  secure  the 
speedy  survey  of  j)ublic  lands  within  railroad  limits,  and  to  effect 
this  purpose  an  initial  appropriation  of  $100,000  was  made,  whidi 
amount  was  to  continue  available  upon  the  payment  by  the  com- 

?anies  of  their  share  of  the  cost  and  bv  like  appropriations  from  the 
Veasury  for  the  Government's  part  or  the  work. 

^^As  I  stated  above,  the  element  of  time  did  not  enter  into  the  act. 
It  was  possible  under  the  act  for  all  lands  to  have  been  surveved 
within  one  month,  even  though  the  total  cost  would  have  reached 
several  millions  of  dollars.  The  plan  was  for  the  railroad  companies 
to  pay  for  the  survey  of  their  lands  and  the  amount  appropriated, 
$100,000,  was  to  furnish  funds  to  begin  the  work.  If  the  companies 
pay  in  advance  there  is  no  reason  why  the  amounts  to  be  appro- 
priated under  the  act  of  1895  should  not  become  immediately  avail- 
able for  the  purpose  of  defraying  the  Government's  share  of  the 
work. 

"I  therefore  request  that  you  revise  the  decisiwis  of  the  Comp- 
troller heretofore  referred  to,  if,  in  fact,  such  revision  is  necessary, 
to  the  end  that  when  an  amount  not  exceeding  $100,000  is,  upon  de- 
mand of  the  Secretary  of  the  Interior,  deposited  by  the  railroad 
companies  in  the  Treasury  in  accordance  with  the  act  of  June  25, 
1910  (36  Stat.,  834),  a  like  amount  be  held  appropriated  froai  the 
Treasury  of  the  United  States  under  the  provisions  of  the  continuing 
appropriation  act. 

"This  plan  will  not  add  one  cent  to  the  amount  that  the  Gov- 
ernment must  ultimately  pay  for  the  survey  of  these  lands,  and  it 
will  enable  this  office  to  speedily  perform  the  work  and  will  effect 
the  intention  of  Confess  m  providing  for  the  taxation  of  the  lands 
granted  to  railroads." 

The  act  of  March  2,  1895  (28  Stat,  937),  provided  that— 

'^  the  sum  of  $100,000  is  hereby  appropriated  and  made  a  continuing 
appropriation  for  the  survey  of  lands  within  the  limits  of  railroad 
land  grants,  and  any  money  which  shall  be  expended  of  such  appro- 
priation and  reimbursed  and  paid  into  the  Treasury  is  hereby  reap- 
propriated,  and  said  sum  shall  remain  a  continuing  appropriation, 
and  so  often  as  any  part  of  the  same  shall,  after  being  expended,  be 
reimbursed  by  anj  railroad  company  as  hereinafter  provided,  the 
same  shall  be  again  available  for  the  purposes  aforesaid :  Provided^ 
That  any  portion  of  said  sum  expended  for  surveying  such  lands  shall 
be  reimbursed  by  the  respective  companies  or  parties  in  interest  for 
whose  benefit  the  lands  are  granted. 

And  provided  fv/rther^  That  whenever  there  shall  have  been  reim- 
bursed and  paid  into  the  Treasury  of  the  United  States,  by  the  respec- 
tive companies  or  parties  in  interest,  any  part  of  said  appropriation 
expended  for  surveys  within  such  grants,  there  shall  be  immediatelv 
available  out  of  any  monej  in  the  Treasury  not  otherwise  appropri- 
ated, an  amount  equal  to  the  amount  so  reimbursed,  and  the  same  shall 
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be  available  for  the  survey  of  the  public  lands  lyin^  within  the  limits 
of  the  railroad  land  grants  made  oy  Congress,  until  all  of  said  lands 
shall  have  been  surveyed:  Provided^  That  nothing  herein  contained 
shall  be  construed  to  prevent  the  use,  within  the  limits  of  any  rail- 
road land  grant  made  by  Congress,  of  any  part  of  any  regular  ap- 
propriation for  surveying  the  public  lands." 

The  act  of  June  25,  1910  (36  Stat.,  834),  provided  for  the  deposit 
in  advance  by  the  railroad  companies,  as  demanded  by  the  Secretary 
of  the  Interior,  of  sums  sufficient  to  pay  the  cost  of  the  surveys  of  the 
lands  referred  to  supra^  which  amount  shall,  subject  to  the  rules  and 
regulations  of  the  Department  of  the  Interior,  under  the  direction  of 
the  Commissioner  of  the  General  Land  Office,  be  disbursed  for  the 
surveyings  including  office  and  field  work,  selection  and  conveyance 
of  lands  granted,  and  further  provided  that  any  excess  of  the  cost  of 
surveys  which  may  have  been  deposited  shall  be  repaid. 

This  latter  act  does  not  repeal  the  former  act,  but  is  merely  sup- 
plementary or  complementary  thereto,  providing  that  a  railroad  com- 
pany may  be  required  to  deposit  in  advance  a  sufficient  sum  to  reim- 
burse the  Government  the  cost  of  the  survey  of  its  lands,  instead  of 
waiting  until  the  work  is  done,  as  provided  in  the  earlier  act. 

By  this  means  the  money  is  available  to  reimburse  the  Government 
as  soon  as  the  work  is  done.  Whether  it  may  be  available  before  tne 
completion  of  the  work  is  involved  in  your  submission. 

The  later  act  was  evidently  to  facilitate  the  accomplishment  of  the 
purposes  of  the  preceding  act  and,  with  this  purpose  in  view,  the  two 
acts  aire  for  consideration  together. 

The  cost  of  surveys  of  lands  within  the  limits  of  railroad  land 
grants  is  authorized  to  be  paid  from  the  continuing  appropriation 
made  by  the  act  of  1895  and  the  fund  created  under  the  act  of 
1910  by  deposits  by  railroad  companies  is  to  be  used  to  reimburse 
the  continuing  appropriation  by  its  own  contributions  thereto,  and 
the  automatic  raising  of  an  appropriation  in  an  equal  amount. 

You  submit  specifically  the  question  whether  "when  an  amount 
not  exceeding  $100,000  is,  upon  demand  of  the  Secretary  of  the  Inte- 
rior, deposited  by  the  railroad  companies  in  the  Treasury,  in  accord- 
ance with  the  act  of  June  25,  1910,  a  like  amount  (may)  be  held  ap- 
propriated from  the  Treasury  of  the  United  States,  under  the  pro- 
visions of  the  continuing  appropriation  act." 

The  purpose  aimed  at  in  this  proposed  procedure  is  apparent  and 
its  accomplishment  desirable,  but  there  are  reasons  why  it  may  not 
properly  be  authorized  to  the  extent  proposed. 

If  the  cost  of  a  given  piece  of  work  was  accurately  ascertainable  in 
advance,  so  that  the  called-for  payment  by  the  railroad  company 
might  be  in  just  that  amount,  the  deposit  might  easily  be  regarded 
as  a  payment  in  advance  and  the  plan  proposed  be  held  to  be  au- 
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thorized  under  the  law.  But  deposits  to  be  made  are  of  sums  esti- 
mated to  be  sufficient  to  cover  the  cost,  are  in  contemplation  of  law 
and  in  practice  made  so  sufficiently  large  that  they  are  apt  to  be,  in 
many  cases,  in  excess  of  the  necessary  amount,  and  the  law  provides 
specifically  for  the  repayment  of  anticipated  excess  deposits. 

Under  such  circumstances  it  is  plainly  apparent  that  to  permit  a 
deposit  of  an  estimated  amount  to  automatically  raise  an  appropria- 
tion of  a  like  amount  would  make  an  estimated  expense  the  basis 
of  an  appropriation  and  to  the  extent  that  the  estimated  amount 
might  be  in  excess  of  the  actual  cost,  making  repayment  necessary, 
would  have  raised  a  wholly  unauthorized  appropriation. 

But  I  do  not  regard  it  as  necessary  that  a  given  piece  of  work 
shall  have  been  completed  before  the  continuing  appropriation  may 
be  reimbursed  by  transfer  from  the  deposited  funds  and  automatic 
appropriation  of  a  like  amount. 

When,  for  example,  $2,000  worth  of  work  shall  have  been  done 
on  the  survey  of  a  given  parcel  of  land  and  paid  for  from  the  con- 
tinuing appropriation,  I  see  no  reason  why  $1,000  may  not  then  be 
transferred  from  the  funds  deposited  for  the  survey  of  that  parcel 
to  the  continuing  appropriation,  immediately  and  automatically 
raising  an  appropriation  in  a  like  amount  and  thus  reimbursing  the 
continuing  appropriation.  And  the  process  may  be  repeated  as 
often  as  a  sufficient  amount  of  work  is  done  to  justify  it,  and  may 
be  applied  to  as  many  different  parcels  as  may  be  under  survey  at 
the  same  time.  This  plan  will  closely  approximate  in  results  the 
I>rocedure  suggested  by  you,  be  free  from  legal  objection,  apparently 
free  from  administrative  objection  except  as  to  the  necessity  for 
frequent  transfer,  and  will  seemingly  permit  the  accomplishment  of 
the  desired  end. 

It  will  probably  be  apparent  from  what  has  already  beei:  said 
that  I  do  not  agree  with  the  former  holding  of  this  office,  that  pay- 
ment of  a  railroad's  portion  of  the  cost  of  a  survey  must  be  made 
direct  from  the  deposited  funds.  There  is  no  reason  why  payment 
of  all  expense  may  not  be  made  from  the  continuing  appropriation, 
the  fund  arising  under  the  operation  of  the  act  of  1910  being  used 
to  reimburse  that  appropriation. 

It  should  be  also  noted  in  this  connection  that  the  act  of  1895  ex- 
pressly provides  that  nothing  contained  in  said  act  shall  be  construed 
to  prevent  the  use,  within  the  limits  of  any  railroad  land  grant  made 
by  Congress,  of  any  part  of  any  regular  appropriation  for  surveying 
public  lands.  It  would  appear  that  any  cost  of  the  survey  within  said 
limits  chargeable  to  the  Government  in  excess  of  the  amount  charge- 
able to  the  railroads  might  be  paid  from  the  regular  appropriation 
for  surveying  public  lands.    Therefore  by  reimbursement  and  reap- 
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propriation  it  would  seem  that  the  $100,000  appropriated  by  the  act 
of  1895  as  a  continuing  appropriation  could  be  maintained  practi- 
cally intact,  being  restored  as  fast  as  depleted. 

Whether  there  is  any  authority  under  existing  law  to  enforce  re- 
imbursement from  railroads  for  surveys  heretofore  made  is  not  sub- 
mitted or  decided. 

The  decisions  of  this  office  heretofore  rendered,  so  far  as  they  con- 
flict with  the  views  herein  expressed,  are  modified  to  conform  hereto. 


FEES  OF  UHITE])  STATES  C0MXI8SI0NEES  Df  ALASKA. 

Fees  for  collecting  poll  tax  and  recording  marriage  certificates  under  Terri- 
torial laws  should  not  be  included  in  the  quarterly  reports  of  earnings  and 
disbursemoits  of  United  States  Commissioners  in  Alaska,  under  section  11 
of  the  act  of  March  3, 1909  (35  Stat,  841). 

Decisioa  by  CfomptroUer  Downey,  June  19,  1914: 

The  Auditor  for  the  State  and  Other  Departments  reported  his 
decision  of  June  10,  1914,  for  approval,  disapproval,  or  modification, 
as  follows: 

"This  office  has  before  it  for  action  the  report  of  earnings  and 
disbursements  of  Irvine  S.  Stone,  U.  S.  commissioner  for  the  third 
division,  District  of  Alaska,  for  the  quarter  ended  March  31,  1914,  in 
which  is  included,  on  page  1,  earnings  of  said  commissioner,  acting 
as  ex  officio  recorder,  amounting  to  $5.40,  for  collecting  poll  tax 
amounting  to  $36.00,  being  15  per  cent  of  said  collection,  as  pro- 
vided by  sec.  10,  chapter  54,  of  the  Session  Laws  of  Alaska  of  1913, 
page  117.  Also  on  page  3  of  said  account  is  included  earnings  of 
said  commissioner  amounting  to  $4.00  for  recording  marriage  certifi- 
cates, as  provided  by  sec  8,  chapter  35,  of  the  said  session  laws, 
pa^  49. 

"There  is  accompanying  said  report  a  copy  of  a  letter  from  the 
Attorney  General  to  said  commissioner,  dated  May  29,  1914,  which 
contains  the  following: 

" '  1.  Schedule  No.  1.  Fees  of  $5.40  were  earned  under  the  Terri- 
torial laws  and  should  not  have  been  reported  in  your  account. 
Kindly  see  that  similar  fees  are  not  reported  in  the  future.' 

" '  2.  Schedule  No.  9.  Fees  of  $1.00  each  for  recording  four  mar- 
riage certificates.    Same  as  Item  1.' 

*^Section  11  of  the  act  of  March  3, 1909  (35  Stat.,  841),  provides: 

"*That  an  accurate  and  detailed  account  of  all  fees  earned  and 
expenses  incurred  by  commissioners  and  deputy  marshals  shall  be 
prepared  in  duplicate  quarterly,  duly  verified  by  the  oath  of  the 
commissioner  or  deputy  marshal  rendering  the  account,  and  for- 
warded to  the  clerk  of  the  proper  division  of  the  district  court  and 
approved  by  the  judge  thereof,  if  found  to  be  in  accordance  with 
law.  After  approval  oy  the  judge,  the  original  of  each  such  account 
shall  be  forwarded  by  the  clerk  to  the  Department  of  Justice  for 
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revision  and  the  duplicate  filed  in  the  court.  All  net  fees  earned  in 
excess  of  the  sum  oi  $3,000.00  per  calendar  year  or  in  excess  of  that 
rate  for  a  less  period  by  any  commissioner  or  deputy  marshal  shall 
be  annually  paid  to  the  clert  of  the  proper  division  of  the  court,  to 
be  available  for  incidental  expenses  of  the  district  court  of  the  proper 
division,  such  payment  of  such  incidental  expenses  to  be  accompanied 
by  a  verified  detailed  statement  of  the  clerk.' 

"It  would  seem,  therefore,  that  these  commissioners  are  required 
by  statute  to  report  all  fees  collected  or  earned  in  any  capacity  in 
which  they  are  authorized  to  act. 

"Section  9  of  chapter  35  of  the  Session  Laws. of  Alaska  of  1913, 
page  50,  provides: 

"*That  all  expenses  for  stationery  and  printing  connected  with 
the  recording  of  vital  statistics,  as  required  oy  the  provisions  of  this 
act,  shall  be  paid  as  other  similar  expenses  are  paid  for  recording 
offices.' 

"This  would  seem  to  place  the  burden  of  expense  in  connection 
with  these  services  indirectly,  upon  the  United  States. 

"  It  might  be  claimed  that  the  designation  by  the  Territorial  legis- 
lature of  the  commissioner  to  perform  these  services  and  the  provi- 
sion for  compensation  therefor  constitutes  a  separate  office  under  the 
Territorial  authority,  and  that  the  earnings  of  said  office  should  not, 
for  this  reason,  be  included  in  his  report  to  the  United  States,  but 
section  20  of  the  act  of  August  24, 1912  (37  Stat.  L.,  512) ,  provides : 

" '  That  all  laws  passed  by  the  Legislature  of  the  Territory  of 
Alaska  shall  be  submitted  to  Congress  by  the  President  of  the  United 
States,  and,  if  disapproved  by  Congress,  they  shall  be  null  and  of  no 
effect' 

"  It  would  seem,  therefore,  that  as  long  as  the  above  acts  of  the 
Territorial  legislature  stand  without  the  disapproval  of  Congress 
they  are  to  be  considered  as  approved  by  Congress  and,  virtually, 
as  united  States  Statutes. 

"  In  view  of  the  above,  it  is  believed  that  United  States  commis- 
sioners in  the  Territory  of  Alaska  should  be  required  to  include  in 
their  quarterly  reports  of  earnings  and  disbursements  the  above-men- 
tioned fees  for  collecting  poll  tax  and  recording  marriage  certificates, 
and  all  other  fees  earned  by  virtue  of  his  office,  and  this  office  so 
decides." 

The  decision  of  the  question  as  to  the  duty  of  the  United  States 
commissioners  in  Alaska  to  include  fees  for  collecting  poll  tax  and 
recording  marriage  certificates  in  their  quarterly  reports  of  earnings 
and  disbursements  would  seem  to  depend  largely  upon  their  authority 
to  act  as  officers  of  the  Territory  in  such  matters. 

The  act  of  August  24,  1912  (37  Stat.,  512,  516),  creating  a  legisla- 
tive assembly  in  the  Territory  of  Alaska  and  conferring  legislative 
powers  thereon,  provides : 

"  Sec.  11.  *  *  * ;  and  no  person  holding  a  commission  or  ap- 
pointment under  the  United  States  shall  be  a  member  of  the  legisla- 
ture or  shall  hold  any  office  under  the  government  of  said  Territory.'^ 
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In  the  case  of  CaUahavh  v.  McurshaU  United  States  commissioner 
for  Juneau  precinct  (210  Fed.  Rep.,  230),  decided  by  the  circuit 
court  of  appeals,  ninth  circuit,  it  was  urged  on  behalf  of  the  appel- 
lant and  plaintiff  in  error  that  the  designation  of  the  United  States 
commissioner  as  poll-tax  collector  was  in  violation  of  the  above  sec- 
tion. The  court  held  that  this  point  was  well  taken,  and  stated 
further  that — 

"(1)  The  record  shows  that  at  the  time  of  the  act  of  the  Territory 
here  in  c^uestion,  the  appellee  and  defendant  in  error,  Marshall,  held 
an  appointment  under  the  United  States,  for  he  was  one  of  its  court 
commissioners,  duly  appointed  by  one  of  its  courts,  and  engaged  in 
the  performance  of  his  duties  thereunder.  Manifestly,  therefore, 
he  was  ineligible  to  any  office  under  the  government  of  the  Territory. 
It  is  contended  on  behalf  of  the  latter  that  the  collector  of  its  poll 
taxes  is  not  an  officer.  It  would  seem  a  sufficient  answer  to  the  con- 
tention to  say  that  the  legislature  of  the  Territory  by  the  act  above 
auoted  in  effect  created  •the  office  of  the  tax  collector  by  prescribing 
lie  duties  of  such  collector  and  providing  that,  before  entering  upon 
the  performance  of  such  duties,  he  shall"  execute  a  bond  to  the  Ter- 
ritorv  of  Alaska  in  the  sum  to  be  fixed  by  the  Territorial  treasurer, 
which  shall  not  be  less  than  double  the  amount  which  will  probably 
come  into  his  hands  under  this  act  during  any  one  year,'  which 
bond  is  by  the  statute  required  to  be  executed  with  two  or  more 
sureties,  to  be  approved  by  the  Territorial  treasurer,  and  which  bond 
it  is  declared  '  shall  be  conditioned  for  the  faithful  discharge  of  the 
duties  of  his  office,  and  the  said  bond  shall  be  filed  in  the  office  of  the 
Territorial  treasurer.'  That  the  position  thus  provided  for  is  an  office 
and  the  incumbent  of  such  an  office  is  an  officer  of  the  Territory  we 
regard  as  very  plain.  His  duties  are  prescribed  by  the  law-making 
power;  they  are  public  duties;  he  acts  for  the  Territory  and,  there- 
fore, as  its  agent,  for  which  he  is  by  the  statute  allowed  a  certain  pre- 
scribed percentage  of  the  taxes  tHereby  and  thereunder  collected  as 
emoluments  of  the  position.  That  the  union  of  these  things  made  of 
the  position  a  public  office  and  of  the  incumbent  of  it  a  public  officer 
is  clearly  diown  in  29  Cyc,  pp.  1361-1363,  where  is  collected  a  large 
number  of  authorities." 

In  the  face  of  the  statute  last  above  quoted  certainly  requiring  the 
interpretation  put  upon  it  by  the  decision  referred  to,  it  might  well 
be  questioned  how  the  Legislature  of  Alaska  could  assume  to  make  a 
Territorial  tax  collector  out  of  a  United  States  commissioner  or  a  com- 
missioner assume  the  discharge  of  the  duties  of  such  an  office.  But 
the  legality  of  that  particular  procedure  is  not  before  us. 

So  far  as  the  fees  in  question  are  concerned,  it  seems  apparent  not 
only  that  the  legislature  could  not  impose  their  collection  on  the 
commissioner  but  that  in  fact  the  commissioner  could  not  and  did 
not  collect  them  as  commissioner^  and  that  they  have  no  proper  place 
in  his  official  accounts. 

The  decision  of  the  auditor  is  disapproved. 
42853*— VOL  20—14 54 
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COKPEHSATION  TO  ISJVRISD  EMPLOYEES  OF  THE  PAHAXA  CAHAL. 

Under  the  provisions  of  the  Panama  Canal  act  of  August  24,  1912  (37  Stat^ 
563),  and  the  Executive  order  of  March  20,  1914,  the  power  to  determine 
and  adjust  all  claims  arising  out  of  personal  injuries  to  employees  of  the 
Panama  Canal  is  vested  in  the  governor  of  the  Panama  Canal. 

For  advisory  opinion  as  to  the  proper  interpretation  of  the  language  "  while 
directly  engaged  in  actual  work"  see  decision. 

Comptroller  Downey  to  the  GoTemor  of  the  Panama  Cfanal,  June  24,  1914. 

I  have  your  letter  of  the  8th  ultimo,  requesting  a  decision  as  to 
certain  matters  involved  in  the  interpretation  of  the  provision  in 
section  5  of  the  Panama  Canal  act  of  August  24,  1912  (37  Stat., 
563),  with  reference  to  the  determination,  adjustment,  and  payment 
of  claims  for  compensation  arising  out  of  personal  injuries  to  em- 
ployees of  the  canal,  and  of  the  Executive  order  of  March  20,  1914. 

The  section  in  part  provides  as  follows: 

"  The  President  shall  provide  a  method  for  the  determination  and 
adjustment  of  all  claims  arising  out  of  personal  injuries  to  employees 
thereafter  occurring  while  directly  engaged  in  actual  work  in  con- 
nection with  the  construction,  maintenance,  operation,  or  sanitation 
of  the  canal  or  of  the  Panama  Railroad,  or  or  any  auxiliary  canals, 
locks,  or  other  works  necessary  and  convenient  for  the  construction, 
mantenance,  operation,  or  sanitation  of  the  canal,  whether  such  in- 
juries result  in  death  or  not,  and  prescribe  a  schedule  of  compensa- 
tion therefor,  and  may  revise  and  modify  such  method  and  schedule 
at  any  time;  and  such  claims,  to  the  extent  they  shall  be  allowed  on 
such  adjustment,  if  allowed  at  all,  shall  be  paid  out  of  the  mone}^ 
hereafter  appropriated  for  that  purpose,  or  out  of  the  funds  of  the 
Panama  Railroad  Company,  if  said  company  was  responsible  for  said 
injury,  as  the  case  may  require.  And  after  such  method  and  schedule 
shall  be  provided  by  the  President,  the  provisions  of  the  act  entitled 
'An  act  granting  to  certain  employees  or  the  United  States  the  right 
to  receive  from  it  compensation  for  injuries  sustained  in  the  course 
of  their  employment,'  approved  May  thirtieth,  nineteen  hundred  and 
eight,  and  of  the  act  entitled  'An  act  relating  to  injured  employees 
on  the  Isthmian  Canal,'  approved  February  twenty- fourth,  mneteen 
hundred  and  nine,  shall  not  apply  to  personal  injuries  thereafter 
received  and  claims  for  which  are  subject  to  determination  and  ad- 
justment, as  provided  in  this  section." 

By  virtue  of  the  authority  vested  in  him  by  this  section  the  Presi- 
dent by  Executive  order,  dated  March  20,  1914,  and  effective  April 
1,  1914,  directed  that  the  United  States  or  the  Panama  Railroad  Co. 
shall  pay  compensation  as  thereinafter  specified  for  personal  in- 
juries to  their  respective  employees  occurring  "  while  such  employees 
are  directly  engaged  in  actual  work  in  connection  with  the  con- 
struction, maintenance,  operation,  or  sanitation  of  the  Panama  Canal, 
etc." 
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Section  30  of  the  .order  defines  the  powers  of  the  governor  with 
reference  to  the  decision  of  questions  arising  thereunder. 

The  real  underlying  question  involved  in  your  submission  is  one 
of  great  importance  and  far-reaching  in  its  effect.  It  is  whether 
or  not  under  the  law  and  Executive  order  you,  as  governor  of  the 
canal,  are  empowered  to  determine  whether  an  employee  who  has 
been  injured  was  injured  "while  directly  engaged  in  actual  work," 
etc.,  within  the  meaning  of  the  law,  and  whether  such  determination 
by  you  is  conclusive. 

It  is  plainly  apparent  without  argument  that  to  entitle  an  em- 
ployee to  the  compensation  provided  in  the  Executive  order  he  must 
have  been  injured  "  while  directly  engaged  in  actual  work,"  and  this 
results  not  alone  because  it  is  so  provided  in  the  Executive  order,  but 
because,  back  of  that,  the  law  itself  limits  its  benefits  to  those  who 
are  so  injured,  in  that  by  conferring  its  benefits  on  those  of  that 
particular  class  it  excludes  therefrom  all  who  are  not  within  that 
class. 

In  all  cases  where  the  law  confers  rights  or  benefits  on  those  com- 
ing within  the  conditions  of  the  law  some  one,  some  person,  body,  or 
tribunal  must  determine  whether  those  claiming  the  bestowed  rights 
or  benefits  come  within  the  prescribed  conditions.  In  many  classes 
of  cases  the  determination  of  the  question  is  within  the  general  juris- 
diction of  the  proper  court.  In  others  the  law  has  specifically  dele- 
gated the  pow  er.  In  still  others,  and  the  larger  class  of  those  having 
to  do  with  the  Federal  Government,  the  jurisdiction  is  in  the  Comp- 
troller of  the  Treasury.  In  this  case,  if  not  otherwise  disposed  of 
by  the  law  and  the  Executive  order  made  pursuant  thereto,  it  would 
be  in  that  official.  It  is  unfortunate  that  the  law  has  not  more 
specifically  disposed  of  the  question,  and  in  view  of  its  continuing 
importance  it  is  yet  a  very  proper  subject  for  legislation,  but  not- 
withstanding the  undesirability  of  the  determination  of  such  a  ques- 
tion by  interpretation  of  uncertain  provisions,  it  is  my  duty  so  to  do 
in  the  light  of  my  best  understanding. 

While  the  law  limits  its  benefits  specifically  to  those  injured  "  while 
directly  engaged  in  actual  work"  it  empowers  the  President  to 
provide  a  method  for  the  determination  and  adjustment  of  all  claims 
arising  out  of  personal  injuries  to  employees  so  occurring. 

Further  on  the  law  also  authorizes  the  President  to  "  prescribe  a 
schedule  of  compensation  therefor,"  indicating  an  intention  to  fix 
compensation  for  injuries  by  a  fixed  schedule  so  that  the  ^  determi- 
nation "  of  a  claim  as  first  provided  for  can  not  be  regarded  as  mean- 
ing or  including  the  determination  of  the  am,ount  of  compensation. 

Coupled  with  the  word  "determination"  is  the  word  "adjust- 
ment," applying,  no  doubt,  to  the  method  to  be  provided  for  the 
payment  of  claims. 
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Eliminating,  therefore,  from  consideration  ii;  connection  with  the 
word  ^'  determination  "  the  question  as  to  the  amount  of  compensa- 
tion in  a  given  case  and  the  question  as  to  the  method  of  its  pay- 
ment, we  are  led  to  the  conclusion  that  embraced  in  the  word 
^^determination"  must  be  the  remaining  essential  question  as  to 
whether  the  claimant  is  entitled^  under  the  law,  to  its  benefits  in- 
volved in. which  is  not  only  the  preliminary  question  as  to  whetiier 
he  was  an  employee,  but  the  other  and  underlying  question  as  to 
whether  he  was  injured  "  while  directly  engaged  in  actual  work." 
I  must  conclude,  therefore,  that  it  was  the  intent  of  the  law  to  au- 
thorize the  President  to  designate  the  person,  body,  or  tribunal  to 
determine  whether,  under  the  law,  a  given  claimant  is  entitled  to  its 
benefits,  and,  so  far  as  necessary,  to  prescribe  the  method  of  proce- 
dure to  that  end. 

This  authority  the  President  has  exercised  in  the  Executive  order 
of  March  20,  1914,  and  in  section  30  of  that  order  it  is  provided 
that— 

"  The  ffovernor  of  the  Panama  Canal  shall  make  all  necessary  rules 
and  regiuations  for  the  proper,  effective,  and  economical  enforcement 
of  this  order,  and  shall  decide  all  questions  arising  under  this  order 
or  in  regard  to  the  interpretation  thereof.  His  determination  of  any 
fact  necessary  to  or  underlying  any  claim  hereunder  shall  be  final 
and  conclusive." 

In  connection  with  the  other  provisions  of  the  order  and  the  other 
provisions  of  the  section  quoted  there  is  particularly  for  considera- 
tion, following  authority  to  "  decide  all  questions  arising  under  this 
order,"  the  meaning  of  the  last  sentence  of  that  section — 

"His  determination  of  any  fact  necessary  to  or  underlying  any 
claim  hereunder  shall  be  final  and  conclusive." 

A  rather  peculiar  situation  is  presented  in  this  connection  in  that 
while  I  am  required  to  interpret  this  order,  the  order  itself,  in  the 
section  quoted,  empowers  the  governor  "  to  decide  all  questions  aris- 
ing under  this  order  or  in  regard  to  the  interpretation  thereof.^  lit- 
erally construed,  the  order  delegates  powers  to  the  governor  of  the 
Panama  Canal  and  authorizes  him  to  determine  for  himself  the 
scope  or  extent  of  the  powers.  But  such  literal  construction  is  not 
necessary.  There  are  many  matters  involved  in  the  order  on  which 
the  authority  to  interpret  may  properly  operate  without  including 
therein  the  determination  of  such  a  question  as  that  now  under  con- 
sideration. 

I  think  it  must  be  concluded,  in  the  first  place,  that  the  authority 
given  the  governor  to  "  decide  all  questions  arising  under  this  order  " 
was  intended  to  be  and  is  broad  enough  to  empower  the  governor  to 
determine,  in  each  case,  whether  an  injured  employee  was  injured 
"while  directly  engaged  in  actual  work"  within  the  meaning ^f  the 
law. 


Digitized  by 


Google 


DECISIONS  OF  THE  OOMPTBOLLEB.  853 

Being  authorized  to  determine  that  question,  the  succeeding  logical 
inquiry  is  as  to  whether  his  determination  thereof  is  subject  to  review 
or  is  conclusive. 

The  order  makes  "  final  and  conclusive  "  the  governor's  determina- 
tion of  "  any  fact  necessary  to  or  underlying  any  claim  '^  under  the 
order.  If  the  determination  of  the  question  as  to  whether  an  em- 
ployee is  injured  "  while  directly  engaged  in  actual  work  "  is  the  de- 
termination of  a  "/a?^,"  then  the  governor's  determination  thereof 
is  final  and  conclusive,  for  it  is  unquestionably  ^^  necessary  to "  and 
"  underlying ''  every  claim. 

Statements  in  connection  with  the  injury  of  an  employee  as  to  the 
time  when  he  was  injured,  where  he  was  injured,  what  he  was  doing 
when  injured,  how  he  was  injured,  etc.,  are  statements  of  facts. 
From  them  is  to  be  drawn  a  conclusion,  was  or  was  not  the  employee 
when  injurfed  "  directly  engaged  in  actual  work  "  as  contemplated  by 
the  law  ?  This  conclusion  to  be  deduced  is  a  conclusion  of  fact,  not  a 
conclusion  of  law,  and  the  conclusion  deduced  is  an  ultimate  fact 
underlying  his  claim,  and  no  less  a  fact  because  it  is  deduced  from 
other  facts  evidentiary  in  their  character. 

One  of  the  best  statements  I  have  found  in  the  authorities  as  to 
the  nature  of  this  conclusion  is  in  the  statement  of  a  court  called  upon 
to  determine  from  proven  facts  whether  or  not  a  partnership  existed. 
In  that  case,  the  court,  having  determined  the  question  in  the  affirma- 
tive, said  : 

"  The  fact  that  there  was  a  partnership  is  the  ultimate  fact  alleged 
in  the  complaint.  There  are  certain  acts  and  conditions  and  circum- 
stances set  out  in  the  complaint  from  which  the  ultimate  fact  is 
deduced ;  that  is,  there  is  in  the  complaint  much  detail  of  evidentiary 
facts.  The  material  issue  of  fact  is,  however,  was  there  a  partner- 
ship? and  the  findings  respond  to  this  issue.  This  was  the  ultimate 
fact  to  be  ascertained,  and  it  is  none  the  less  a  finding  of  fact,  be- 
cause drawn  as  a  conclusion  from  other  facts." 

I  conclude  that  determination  by  the  governor  of  the  question  as 
to  whether  an  employee  wa$  injured  "while  directly  engaged  in 
actual  work"  within  the  meaning  of  the  law  is  the  determination 
of  an  ultimate  fact  necessary  to  and  imderlying  any  claim  for  com- 
pensation, and  therefore  is  such  a  determination  as,  under  the  Execu- 
tive order,  is  "  final  and  conclusive." 

This  conclusion  necessarily  answers  in  the  affirmative  your  ques- 
tion as  to  whether,  if  you  should  find  and  certify  as  an  ultimate  fact 
that  an  employee  was  injured  "while  directly  engaged  in  actual 
work"  paj'^ments  made  in  compensation  of  such  injuries  would  be 
passed  to  the  credit  of  the  paymaster  by  the  accounting  officers  of 
the  Treasury,  the  condition  remaining,  of  course,  that  such  payments 
were  otherwise  correct. 
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Having  thus  determined  the  chief  question  in  your  submission  it 
follows  that  what  may  be  said  upon  other  questions  submitted  must 
necessarily  be  advisory  only. 

The  language  of  the  law  superseded  by  the  present  method  of  de- 
termining compensation  had  for  its  corresponding  words  of  limita- 
tion 'injured  in  the  course  of  such  employments^'*  which  had  been 
quite  liberally  interpreted,  and  we  must  assume  that  when  Congress 
saw  fit  to  again  legislate  on  the  question  it  did  so  with  full  knowledge 
not  only  of  the  language  theretofore  used,  but  also  of  the  interpreta- 
tion put  upon  it. 

With  this  knowledge  Congress  did  not  again  use  that  language,  but 
instead  thereof  used  the  words  "while  directly  engaged  in  actual 
work,"  a  departure  from  the  old  and  a  substitution  of  the  new  which 
must  be  regarded  not  as  a  mere  accidental  use  of  words  but  as  an 
intended  change  for  the  accomplishment  of  a  purpose.  Looking  to 
the  language  itself  for  the  purpose  it  must  be  regarded  as  a  purpose 
to  restrict  the  benefits  provided  for.  The  general  scope  of  the  words 
indicate  such  a  purpose,  and  the  use  of  the  words  "directly"  and 
"  actual,"  as  used,  intensifies  it. 

Under  the  former  law  it  was  held  that  payment  of  compensation 
was  authorized  when  an  employee  was  injured  in  going  to  or  return- 
ing from  his  work  on  a  work  train  or  while  upon  the  right  of  way  of 
the  railroad  for  such  purpose  or  while  in  the  immediate  vicinity  of 
the  work  upon  which  he  was  engaged. 

In  my  judgment  it  should  be  held  that  the  present  law  abrogates 
the  old  rule.  Just  what  latitude,  if  any,  may  properly  be  allowed 
in  the  interpretation  of  the  new  is  not  so  easy  of  determination. 

It  may  be  safely  said  that  no  such  literal  interpretation  of  the 
language  used  is  required  as  to  hold  that  an  employee,  to  be  entitled 
to  compensation,  must  be  injured,  for  example,  while  actually  in 
the  act  of  striking  a  blow  with  a  hammer,  or  actually,  at  the  instant 
of  injury,  engaged  in  the  operation  of  a  machine  in  the  course  of  his 
employment.  This  much  of  elasticity  must  certainly  be  given  to 
the  words  used,  for  clearly  a  man  may  be  held  to  be  directly  engaged 
in  actual  work  while  in  the  general  pursuit  of  his  employment,  in- 
cluding therein  the  necessarily  occurring  intervals  during  which 
no  actual  process  of  his  employment  is,  for  the  instant,  in  progress. 
And  this  idea  should  also  include  such  absence  from  the  particular 
place  of  employment  as  may  at  times  be  necessary  and  proper  in 
connection  with  the  regular  employment,  under  competent  orders. 

But  that  he  may  properly  be  compensated  under  the  law  for  in- 
juries otherwise  than  within  the  actual  scope  of  his  employment  is 
hardly  to  be  conceded. 

Such  a  construction  of  the  law  may  seem  unduly  restricted,  but  in 
construing  the  law  we  have  no  right  to  make  law ;  and  if  the  legis- 
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lative  body  has  narrowly  limited  the  operation  of  the  law,  those 
called  on  to  administer  it  must  apply  it  as  they  find  it. 

Attention  has  been  called  to  some  classes  of  cases  allowed  under 
the  old  law  and  to  the  apparent  intention  by  this  act  to  restrict  its 
application  and  to  eliminate  such  cases  from  its  operation  and  bene- 
fits. If  we  are  required  to  hold — and  I  think  we  are — ^that  omployees 
injured  while  going  to  or  from  their  work  on  work  trains  are  not 
within  the  law  under  consideration,  where  may  we  find  the  authority 
for  holding  that  they  come  within  the  law  at  any  point  before  actu- 
ally reaching  their  places  of  employment  and  entering  on  their 
employment?  If  we  attempt  to  draw  a  line  at  some  point  between 
the  point  of  starting  for  work  and  actual  arrival  at  place  of  and 
commencement  of  employment,  a  line  upon  one  side  of  which  the 
employee  is  w^ithout  the  law  and  upon  the  other  side  of  which  he 
is  within  the  law,  must  we  not  necessarily  find,  upon  analysis,  that  we 
have  arbitrarily  drawn  such  a  line  and  without  authority  so  to  do? 
The  authority,  it  may  be  said,  is  found  in  the  right  to  construe  the 
law,  but  laws  explicit  in  their  terms,  without  vagueness  or  ambi- 
guity, furnish  no  opportunity  for  construction  otherwise  than  by  the 
application  of  the  plain  meaning  of  the  language  used. 

Without  further  argument  or  elaboration  I  must  express  to  you 
the  opinion  that  the  explicit  language  used  in  the  act  in  question  re- 
quires its  interpretation  as  written  and  does  not  justify  any  extend- 
ing of  its  operations  by  construction. 

Even  under  this  strict  interpretation  of  the  law  cases  will  no  doubt 
arise  which  must  be  determined  each  for  itself  under  its  own  sur- 
rounding circumstances,  and  under  the  conclusion  reached  herein  as 
to  your  authority  the  responsibility  of  determination  must  in  each 
particular  case  rest  on  you. 

So  far  as  the  specific  cases  submitted  by  you  are  concerned,  it  is 
my  opinion,  speaking  advisorily  only,  that  they  should  not  be  allowed. 

My  opinion  in  answer  to  your  question  as  to  whether  an  employee 
must  be  injured  within  the  hours  for  which  he  is  being  compensated 
is  affirmatively  indicated  in  what  has  already  been  said,  but  in  this 
respect  there  is  room  for  some  latitude.  If  an  employee  arrives  at 
his  particular  place  of  employment  and  commences  his  work  before 
actually  required  to  do  so  or  continues  his  work  beyond  the  time 
actually  required  I  think  that  during  such  time,  before  or  after, 
he  is  to  be  regarded  as  directly  engaged  in  actual  labor  and  is  entitled 
to  compensation  if  then  injured  while  so  engaged. 

As  to  your  next  question,  I  can  hot  see  that  any  distinction  should 
be  drawn  between  a  daily  or  hourly  employee  and  a  monthly  or  an- 
nuaF  employee. 

Referring  to  your  last  question,  I  am  of  the  opinion  that  an  em- 
ployee detailed  away  from  his  regular  employment  is  entitled  to 
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compensation  if  injured  while  engaged  in  the  employment  to  which 
he  is  detailed,  just  as  if  engaged  in  his  regular  line  of  work. 


ADDinOHAI.  PAT  AHD  CLOTHHTO  0T7TFIT,  ENLISTED  MSV,  HAYY. 

An  enlisted  man  of  the  Navy  who  received  a  "  bad  conduct "  discharge  from  his 
last  enlistment  is  not  entitled  to  receive  in  his  present  enlistment  an§f 
continuous-senrice  pay  or  pay  under  General  Order  No.  34.  nor  a  clothing 
outfit  as  of  a  first  enlistment 

Decision  by  CfomptroUer  Downey,  June  26,  1914. 

H.  B.  Alderman,  chief  yeoman,  United  States  Navy,  applied  June 
8,  1914,  for  a  revision  of  the  action  of  the  Auditor  for  the  Navy 
Department  in  disallowing,  by  settlement  No.  72823,  February  6, 
1914,  his  claim  for  continuous-service  pay  and  pay  under  General 
Order  No.  34,  'Sslyj  Department,  series  of  1906,  from  December  8, 
1913,  the  date  of  his  last  enlistment,  and  also  for  credit  for  $60  for 
clothing  outfit. 

The  appellant  states  that  at  the  date  of  his  last  discharge,  Septem- 
ber 30,  1913,  he  was  receiving  per  month,  in  addition  to  his  base 
pay,  $4.08  continuous-service  pay  and  $5  pay  under  General  Order 
No.  34,  above  mentioned,  with  10  per  cent  additional  on  the  total — 
amounting  in  all  to  $9.99;  that  on  September  30,  1913,  he  received  a 
"bad  conduct"  discharge  pursuant  to  the  sentence  of  a  summary 
court-martial;  but  that  by  special  permission  of  the  Navy  Depart- 
ment he  reenlisted  in  the  Navy  December  8,  1913,  in  which  enlist- 
ment it  appears  that  he  is  still  serving.  The  appellant  concedes  that, 
on  account  of  the  nature  of  his  last  discharge  from  service,  he  is  not 
entitled  to  an  increase  in  either  continuous-service  pay  or  pay  under 
the  general  order  above  mentioned,  but  he  contends  that  he  is  entitled 
to  receive  during  his  present  enlistment  the  same  rate  of  continuous- 
service  pay  and  pay  under  the  order,  supra^  that  he  received  during 
his  last  enlistment,  or,  in  default  thereof,  a  credit  of  $60  for  cloth- 
ing outfit  as  of  a  first  enlistment. 

The  relevant  facts  of  record  with  respect  to  Alderman's  naval 
service,  as  furnished  by  the  Navy  Department,  are  as  follows: 

He  was  enlisted  in  the  Navy  January  6,  1899;  honorably  dis- 
charged January  5,  1902;  reenlisted  January  6,  1902;  honorably  dis- 
charged January  5, 1906 ;  reenlisted  January  10,  1906 ;  honorably  dis- 
charged January  9,  1910;  reenlisted  January  10,  1910;  discharged 
September  30,  1913,  with  "  had  conduct "  discharge ;  and  reenlisted 
December  8,  1913,  on  authority  of  the  Bureau  of  Navigation. 

Continuous-service  pay  for  enlisted  men  of  the  Navy  is  provided 
by  section  1573,  Revised  Statutes,  as  amended  by  the  act  of  August 
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22,  1912  (ST  Stat.,  331).    So  much  of  that  section  as  is  material  to 
the  present  case  is  as  follows: 

"  ♦  *  *  Arkd  provided^  That  any  man  who  has  received  an 
TwTiordble  discharge  from  his  Id^t  term  of  enlistment,  or  who  has 
received  a  recorrmhendation  for  reenUstment  upon  the  expiration  of 
his  last  term  of  enlistment,  who  reenlists  for  a  term  of  four  years 
within  fow  months  from  the  date  of  his  discharge  shall  receive  an 
increase  of  one  dollar  and  thirty-six  cents  per  month  to  the  pay  pre- 
scribed for  the  rating  in  which  he  serves  for  each  successive  reenlist- 
ment:    ♦    ♦    ♦" 

It  will  be  seen  from  the  statute  quoted  above  that  the  continuous- 
service  pay  therein  provided  is  not  pay  that  an  enlisted  man  of  the 
Navy  is  to  receive  certainly  and  at  all  events,  solely  by  virtue  of  his 
erdistment  and  service^  but  that  it  is  an  addition  to  his  base  pay  in 
the  nature  of  a  gratuity,  granted  as  a  mark  of  appreciation  for  con- 
tinued honorable  service,  and  payable  only  in  event  that  the  man  re- 
enlists  for  four  years  within  four  months  from  the  date  of  his  dis- 
charge and  that  at  least  one  of  two  specified  conditions  attended  his 
last  separation  from  the  service,  namely,  either  that  he  was  honor- 
ably  discharged  or  that  he  received  a  recommendation  for  reenlist- 
ment  upon  the  expiration  of  his  last  term  of  enlistment.  In  view  of 
these  conditions  it  follows  that  the  question  as  to  whether  a  man  is 
entitled  to  continuous-service  pay  is  one  that  must  be  decided  at  each 
recurring  reenlistment  for  four  years;  that  the  determination  thereof 
must  be  predicated  solely  upon  the  existence  or  nonexistence  at  the 
date  of  the  man's  last  separation  from  the  service  of  either  of  the 
two  conditions  named  in  the  statute;  and  that  such  determination, 
of  necessity,  is  controlling  of  the  question,  ordy  during  the  enlistment 
to  which  it  relates — ^a  subsequent  reenlistment  necessitating,  for 
reasons  already  shown,  a  new  determination  as  to  the  man's  right 
to  the  pay  in  question  during  that  enlistment.  Such  being  the  case, 
the  fact  that  a  man  received  continuous-service  pay  during  his  last 
enlistment  is  wholly  immaterial  to  the  determination  of  the  question 
as  to  his  right  to  receive  such  pay  in  his  present  enlistment,  and  it  is 
evident  that  if  the  conditions  under  which  the  man  was  last  dis- 
charged from  the  service,  standing  ^lone,  are  unfavorable  to  his  re- 
ceiving continuous-service  pay,  he  will  not  be  entitled  to  receive  such 
pay  at  the  rate  drawn  by  him  during  his  last  enlistment,  that  rate 
of  pay,  for  reasons  before  stated,  having  ceased  with  the  enlistment 
to  which  it  pertained.  In  other  words,  under  the  provisions  of  the 
statute  mentioned,  if  the  proper  conditions  do  not  attend  a  man's 
last  separation  from  the  service  and  his  reentry  thereinto,  he  can  not 
lawfully  be  paid  any  continuous-service  pay  during  his  new  enlist- 
ment, notwithstanding  the  fact  that  he  drew  such  pay  during  his 
last  term  of  service. 
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The  appellant  in  this  case  was  not  honorably  discharged  from  his 
last  contract  of  enlistment  nor  did  he  receive  a  recommendation  for 
reenlistment  upon  the  expiration  of  his  last  term  of  enlistment — he, 
in  fact,  having  been  discharged  before  the  period  of  his  enlistment 
had  expired,  and  although  the  Navy  Department,  as  an  act  of  graoe, 
permitted  him  to  reenlist,  such  action  by  that  department  could  not 
in  any  way  change  the  conditions  attending  his  last  discharge  from 
the  service.  Consequently,  he  is  not  entitled  to  receive  continuous- 
service  pay,  in  wny  amount,  during  his  present  enlistment. 

The  case  of  William  P.  Green,  gunner's  mate.  United  States 
Navy  (68  MS.  Comp.  Dec.,  423),  cited  by  the  appellant,  has  no  bear- 
ing on  the  present  case. 

So  much  of  General  Order  No,  34,  Navy  Department,  1906,  grant- 
ing additional  pay  to  enlisted  men  of  the  Navy,  as  has  any  bearing 
on  the  case  now  under  consideration,  is  as  follows : 

"  To  provide  adequate  compensation  for  trained  men,  the  pay  now 
prescribed  by  Executive  order  for  each  rating  in  the  Navv  is  hercliy 
increased  five  dollars  per  month  during  the  second  period  of  service 
and  a  further  sum  of  three  dollars  per  month  during  each  and  every 
subsequent  period  of  service :  Provided^  That  only  enlisted  men  who 
are  citizens  of  the  United  States,  and  whose  second  and  subsequent 
periods  of  service  each  follow  next  after  service  in  the  Navy  that  was 
terminated  by  reason  of  expiration  of  enlistment,  shall  receive  the 
benefits  of  the  increased  pay  named  therein :    *     *    *." 

It  wUl  be  noticed  that  the  pay  granted  by  the  order  above  quoted 
is,  like  continuous-service  pay,  not  payable  certainly  and  at  all  events 
solely  by  reason  of  enlistment  and  service,  but  that  its  receipt  is  de- 
pendent upon  the  caiise  of  the  man's  discharge  from  his  last  enlist- 
ment contract. 

The  discussion  set  forth  above  relative  to  the  nature  of  continu- 
ous-service pay  and  its  determination  and  payment  is  equally  appli- 
cable to  pay  under  the  order  above  mentioned,  and  need  not  be  re- 
2>eated  here.  It  will  be  seen  from  the  foregoing  that  the  appellant 
was  not  discharged  from  his  last  service  by  reason  of  expiration  of 
enlistment^  the  cause  of  discharge  named  in  the  order  as  a  condition 
precedent  to  receipt  of  the  pay  therein  provided,  and  it  follows  that 
he  is  not  entitled  to  any  pay  under  the  order,  supra,  during  his 
present  enlistment. 

Under  existing  law  (act  of  Mar.  4,  1913;  37  Stat.,  894),  outfits 
of  clothing  not  to  exceed  $60  each  are  granted  to  enlisted  men  of 
the  Navy,  only  on  their  first  enlistm£nt.  The  appellant  in  this  case 
is  not  serving  in  his  first  enlistment  and  accordingly  there  is  no 
authority  of  law  under  which  credit  for  clothing  outfit  can  be 
allowed  him. 

For  the  reasons  stated  the  action  of  the  auditor  is  affirmed. 
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DUTY   OF  BZSBIJBSING  CLERK  WITH  EEFEEEKCE   TO   EXAHlVATIOir  07 

YOtlCHE&S. 

The  examination  which  the  act  of  August  23,  1912  (37  Stat,  375),  requires  a 
disbursing  clerk  to  make  of  vouchers  presented  to  him  for  payment  is  only 
an  examination  with  a  view  to  determining  the  legal  character,  as  distin- 
guished from  the  correctness,  of  the  claims  they  represent 

He  may  rely  upon  the  examination  in  the  proper  administrative  office  to  relieve 
him  from  going  into  an  Investigation  of  the  many  specific  facts  going  to  the 
correctness  of  the  voucher,  but  he  can  not  rely  upon  such  examination  to 
relieve  him  from  responsibility  for  errors  apparent  on  the  face  of  the  papers 
before  him. 

]>ecisio]}  by  CfomptroUer  Downey,  June  26,  1914: 

S.  R.  Jacobs,  disbursing  clerk.  Treasury  Department,  applied  June 
5,  1914,  for  a  revision  of  the  action  of  the  Auditor  for  the  Treasury 
Department  in  disallowing  by  settlement  No.  7586,  dated  September 
26,  1913,  credit  for  an  item  of  $1.93  in  the  settlement  of  his  accounts 
for  the  period  ending  April  30,  1913. 

The  item  in  question  represents  an  apparent  overpayment  made 
to  Carl  Kaufmann,  a  confidential  agent  of  the  Treasury  Department 
on  duty  at  St.  Gall,  Switzerland,  as  a  reimbursement  of  expenses  in- 
curred by  him  November  15,  1912,  for  telephone  service. 

The  charge  for  telephone  on  said  date  appears  in  the  itemized 
statement  on  expense  voucher  No.  27,  paid  December  18,  1912,  as 
17.22  francs,  with  reference  to  subvoucher  No.  VT.  This  subvoucher 
is  in  the  form  of  a  notification  card,  printed  in  three  different  lan- 
guages (German,  French,  and  Italian),  and  is  evidently  a  form  used 
by  the  Swiss  Government  telephone  system  in  rendering  bills  for  tele- 
phone service,  upon  which  payment  is  indicated  by  stamp  when 
made. 

It  is  addressed  "United  States  Treasury  Department,  Teufener- 
strasse  2,  St.  Gallen,"  and  on  the  address  side  is  a  demand  or  request 
for  the  payment  of  "Fr.  17  Ct.  22"  for  telephone  charges  as  per 
the  account  on  the  reverse  side  thereof.  The  reverse  side  is  an  item- 
ized bill  of  telephone  charges  for  the  month  of  October,  1912,  totaling 
7.22  francs,  thus  clearly  indicating  that  the  amount  stated  on  the 
front  of  the  card  should  have  been  7.22  francs  instead  of  17.22  francs. 
This  card  appears  to  be  a  bill  or  request  for  payment  of  an  amount 
due.  I  assume  that  it  is  also,  when  stamped,  designed  to  serve  the 
purpose  of  a  receipt,  but  as  to  this  there  may  be  some  uncertainty. 
But  even  if  it  is  to  be  treated  as  a  receipt  showing  that  he  actually 
paid  17.22  francs,  he  would  be  entitled  to  reimbursement  for  only 
7.22  francs.  The  question  is  as  to  the  credit  to  which  the  disbursing 
officer  is  entitled. 

Mr.  Jacobs  contends  that  it  was  not  his  duty  "  to  make  such  a 
careful  and  detailed  examination  of  Mr.  Kaufmann's  voucher  as  would 


Digitized 


by'^oogle 


860  DECISIONS  OF  THE  GOMPTBOLLEB. 

have  revealed  the  apparent  error,"  and  that  he  is  relieved  from 
liability  for  the  overpayment  (amounting  to  10  francs,  or  $1.93)  by 
reason  of  the  provision  in  the  act  of  August  23, 1912  (37  Stat,  375), 
which  reads  as  follows: 

"  Hereafter  ♦  ♦  ♦  all  vouchers  and  pay  rolls  shall  be  prepared 
and  examined  by  and  through  the  administrative  heads  of  divisions 
and  bureaus  in  tiie  executive  departments  and  not  by  the  disbursing 
clerks  of  said  departments  *  *  *  and  the  disbursing  officers 
shall  make  only  such  examination  of  vouchers  as  ma^  be  necessary  to 
ascertain  whether  they  represent  legal  claims  against  the  United 
States.'' 

The  meaning  and  extent  of  this  provision  can  be  more  readily  un- 
derstood after  a  consideration  of  the  conditions  that  existed 'at  the 
time  it  was  enacted  and  the  evils  it  was  intended  to  remedy. 

A  practice  had  grown  up  in  several  of  the  departments  of  having 
vouchers  prepared  and  examined  in  the  disbursing  offices.  This  ne- 
cessitated maintaining  comparatively  large  clerical  forces  in  said 
offices  and  resulted  either  in  an  unnecessary  duplication  of  work  or 
in  permitting  the  disbursing  officer  to  prepare  and  pay  accounts  with- 
out any  check  on  his  action  other  than  the  audits  made  after  pay- 
ment. Manifestly  it  was  not  in  the  interest  of  good  accounting  to 
permit  a  disbursing  officer  under  ordinary  circumstances  to  pay 
vouchers  prepared  hy  himself  and  which  had  received  no  examination 
other  than  such  as  he  might  see  fit  to  give  them.  Neither  would  it  be 
in  the  interest  of  economy  to  give  such  vouchers  two  complete  and 
independent  examinations  in  advance  of  payment.  Disbursing  offi- 
cers were  not  only  making  detailed  examination  of  vouchers  sub- 
mitted for  payment,  but  were  in  some  instances  inquiring  into  the 
needs  which  prompted  the  purchases  and  kindred  matters  which  were 
not  their  concern. 

To  remedy  this  situation,  and  particularly  to  prevent  detailed  ex- 
amination by  disbursing  officers  of  the  facts  underlying  a  voucher, 
this  provision  was  enacted.  The  first  part  of  it  directs  that  all 
vouchers  be  prepared  and  examined  by  and  through  the  administra- 
tive heads  of  divisions  and  bureaus;  that  is  to  say,  by  the  persons  most 
likely  to  be  conversant  with  the  needs  of  the  service  for  which  the 
disbursement  is  to  be  made  and  the  circumstances  under  which  the 
obligation  was  incurred.  It  requires  no  argument  to  show  that  this 
was  a  salutary  provision  from  an  accounting  standpoint,  and  its 
meaning  and  effect  are  quite  clear.  But  it  is  the  second  part  of  the 
above-quoted  provision  upon  which  appellant  bases  his  contention. 

The  expression  "  only  such  examination  of  vouchers  as  may  be  nec- 
sary  to  ascertain  whether  they  represent  legal  claims  against  the 
United  States  "  is  not  a  happy  choice  of  language,  since  it  embodies 
enough  of  uncertain  meaning  to  require  an  interpretation,  but  when 
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read  in  connection  with  the  preceding  portion  of  the  paragraph  its 
meaning  is  not  so  much  clouded  by  doubt. 

If  these  words  stood  alone  it  might  well  be  said  that  the  determina- 
tion of  the  fact  that  a  voucher  represented  a  ''  legal  claim  "  against 
the  United  States  was  all  that  was  required  to  be  determined  in  any 
case  by  anyone.  But  they  do  not  stand  alone.  They  follow  the  pro- 
vision as  to  what  shall  be  done  by  the  administrative  officers,  which 
things  shall  not  be  done  by  the  disbursing  clerks,  and  following  that 
provision,  and  evidently  differentiating  the  duties,  it  is  provided  that 
the  disbursing  officer  shall  make  "oTiZy"  such  examination,  etc. 
Frcwn  the  history  of  the  legislation  we  know  in  fact  that  the  provi- 
sion in  question  was  added  after  the  paragraph  had  been  written 
into  the  bill  and  added  to  the  end  that  the  disbursing  officer  might  not 
be  relieved  of  all  responsibility. 

Considering  the  object  to  be  accomplished  as  stated  above  and 
the  language  of  the  law,  it  certainly  can  not  be  contended  that  the 
disbursing  officer  was  to  make  the  same  examination  over  again  as 
had  been  made  by  the  administrative  officer.  Eather  was  it  the  in- 
tention of  the  law  to  require  the  detailed  examination  of  a  voucher 
to  be  made  by  the  administrative  officer  only  and  to  prohibit  repeti- 
tion of  the  process  by  the  disbursing  officer. 

What  is  meant,  then,  by  such  an  examination  of  a  voucher  at  the 
hands  of  a  disbursing  officer  as  shall* be  necessary  to  ascertain  that 
it  represents  a  "  legal  claim  "?  Stated  more  clearly,  what  is  the  sig« 
nificance  in  this  connection  of  the  words  "  legal  claim  "? 

The  term  here,  I  think,  is  not  used  in  a  broad  sense  which  would 
include  in  its  meaning  every  fact  which  should  be  ascertained  by 
some  one  before  it  may  be  concluded  that  a  claim  is  entitled  to  pay- 
ment, but  is  used  in  a  narrower  sense  having  reference  to  the  legal 
character  of  the  claim  as  distinguished  from  its  coTrectness, 

If,  in  the  case  submitted,  we  may  eliminate  from  our  minds  any 
question  as  to  the  rendition  of  the  service  and  the  correctness  of  the 
amount  of  the  voucher,  we  may  determine  that  in  its  inherent  char- 
acter it  represents  a  legal  claim,  and  one  which,  if  appropriation  be 
available  therefor,  could  properly  be  paid,  the  consideration  of  the 
naked  question  of  its  legality  presupposing  an  administrative  deter- 
mination of  its  correctness. 

Entering  into  the  determination  of  its  legality  are  the  questions, 
whether  an  appropriation  in  his  hands  is  available  for  the  purpose, 
whether  the  particular  appropriation  against  which  it  is  drawn  is 
available  therefor,  whether  it  represents  a  character  of  indebtedness 
for  which  the  Government  may  be  obligated,  whether  it  is  in  all 
required  respects  properly  certified  and  supported,  and  whether  its 
payment  would  be  in  any  wise  in  contravention  of  any  law. 
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This  conclusion  assumes  that  the  disbursing  officer  may  rely  upon 
the  examination  in  the  proper  administrative  office  to  relieve  him 
from  going  into  an  investigation  of  the  many  specific  facts  going  to 
the  correctness  of  the  voucher.  But,  in  one  respect,  some  responsibil- 
ity along  this  line  must  still  attach  to  him,  and  that  is  responsibility 
for  errors  apparent  on  the  face  of  the  papers  before  him,  errors  which 
he  sees  or  which  are  so  apparent  that  he  ought  to  see  them. 

In  this  case  the  paper  involved  was  a  subvoucher  filed  with  others 
in  support  of  an  account  for  services  and  expenses.  The  charge  of 
this  item  in  the  account  submitted  was  17.22  francs.  The  figure  upon 
the  face  of  the  subvoucher  showed  that  it  was  for  17.22  francs.  The 
account  had  received  administrative  approval  except  as  to  one  error, 
not  here  material,  corrected  by  certificate  of  diflference. 

Upon  the  back  of  this  subvoucher  is  an  account  of  telephone  service 
rendered,  from  which  it  appears  that  the  correct  amount  was  7.22 
francs.  On  the  face  are  three  words  in  German,  four  words  in 
French,  and  four  words  in  Italian.  Each  of  these  sets  of  words  indi- 
cate that  there  is  a  reckoning  or  an  accounting  on  the  back.  Aside 
from  these  words  there  is  nothing  to  indicate  that  there  is  anything 
on  the  back  of  the  voucher  explanatory  in  any  way  of  the  charge 
on  its  face. 

The  subvoucher  on  its  face  supporting  the  items  in  the  account, 
the  charge  having  been  approved  by  the  administrative  head  of  the 
bureau  under  which  the  expense  was  incurred,  the  claim  in  its  essence 
being  a  legal  one,  is  the  disbursing  officer  liable  for  not  discovering 
the  mistake? 

The  case  is  peculiar  in  that  all  that  there  is  on  the  face  of  the  sub- 
voucher  to  put  the  disbursing  officer  on  inquiry  is  in  foreign  lan- 
guages. Had  it  appeared  on  the  face  of  the  subvoucher  in  English 
that  there  was  an  itemized  account  of  the  charge  on  the  back,  I  think 
it  would  have  been  the  duty  of  the  disbursing  officer  to  have  ascer- 
tained at  least  that  the  total  of  the  items  supported  the  charge  on  the 
face.  But  since  it  does  not  appear  that  the  disbursing  officer  could 
read  German  or  French  or  Italian,  and  since  no  such  presumpti<m 
maintains,  and  since  he  is  not  furnished  a  translator  for  such  pur- 
poses, I  am  of  the  opinion  that  he  should  not  be  held  responsible  for 
not  discovering  the  error. 

If  the  question  were  for  determination  as  against  the  administra- 
tive officer  the  conclusion  would  be  different.  It  was  his  duty  to  make 
such  an  examination  of  the  account  and  supporting  vouchers  as 
would  have  developed  the  error.  I  do  not  now  consider  the  question 
whether,  under  such  circumstances,  a  charge  might  be  raised  against 
the  administrative  officer  whose  duty  it  was  to  discover  the  error. 
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COUtECTIOH  OF  SKKOKS  OH  VOVCHEKS  BE70KE  PATXEHT  BY  DISBUBB- 

INO  077ICEB8. 

Where  an  error  repreBenting  a  small  amonnt  of  money  is  apparent  on  the 
face  of  a  voncher  which  is  included  in  the  accounts  of  a  disbursing  olRcer 
of  the  Goyemment,  and  the  same  is  properly  corrected  and  the  differences 
certified  to  by  a  responsible  administrative  or  approving  officer  on  the 
form  of  voucher  prescribed  by  the  Comptroller  of  the  Treasury,  and  pay- 
ment is  made  by  the  disbursing  officer  in  accordance  with  such  certification, 
as  a  general  rule  the  voucher  should  be  regarded  as  sufficient  as  to  the 
facts  to  give  the  disbursing  officer  credit  for  such  disbursement  if  the 
certificate  is  made  sufficiently  specific  to  indicate  the  particular  respect 
in  which  the  voucher  is  erroneous  and  the  real  facts  as  they  are  certified 
to  justify  the  disbursement 

when  the  Comptroller  prescribes  forms  of  vouchers  he  decides  the  character 
and  amount  of  evidence  that  must  be  furnished  to  support  the  disburse- 
ment to  be  represented  thereby.  Such  evidence  is  sufficient,  if  there  is 
nothing  upon  the  face  of  the  voucher  or  within  the  knowledge  of  the 
auditor  that  would  raise  a  suspicion  of  an  inaccurate  statement  of  the 
facts. 

Seelsion  by  Comptroller  Downey,  June  27,  1914: 

L.  C,  Wilson,  disbursing  officer,  District  of  Columbia,  applied  June 
12,  1914,  for  revision  of  the  action  of  the  Auditor  for  the  State  and 
Other  Departments  in  settlement  No.  6196,  dated  April  28,  1914,  in 
disallowing  an  item  of  15  cents  on  voucher  14408  in  favor  of  Dulin  & 
Martin  Co.  (Inc.)  and  69  cents  on  voucher  14715  in  favor  of  Z.  D. 
Oilman,  which  disallowances  represent  payments  in  excess  of  the 
amounts  for  which  the  bills  were  rendered  by  the  claimants. 

The  bill  rendered  by  Dulin  &  Martin  Co.  (Inc.)  included  an  item 
of  "3  saucepans,  order  No.  1185,  item  No.  281,  unit  price  20  cents, 
amount  60  cents."  The  saucepans  under  item  281  are  pint  size  and 
the  unit  price  is  25  cents,  and  the  Auditor  for  the  District  of  Co- 
lumbia in  verifying  the  items  changed  the  extension  of  60  cents  to 
75  cents,  which  amount  was  paid  by  the  disbursing  officer.  The 
Auditor  for  the  State  and  Other  Departments  in  his  examination  of 
-the  accounts  first  suspended  this  excess  of  15  cents  and  requested  that 
a  certificate  be  furnished  by  the  receiving  officer  ^  that  the  saucepans 
famished  were  of  the  pint  size."  This  action  was  taken  because 
under  item  No.  280  half -pint  size  saucepans  were  to  be  furnished  at 
20  cents,  the  rate  charged  in  the  bill. 

In  reply  dated  March  9,  1914,  signed  jointly  by  the  auditor  for 
the  District  of  Columbia  and  the  disbursing  officer,  they  declined  to 
fnmish  the  evidence  called  for  by  the  Auditor  for  the  State  and 
Other  Departments,  stating  that  their  office  had  before  it  in  the 
auditing  of  the  account  all  essential  evidence  to  establish  beyond  any 
question  of  doubt  the  propriety  of  making  this  payment,  and,  further- 
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more,  that  the  exception  is  not  well  taken,  because  the  evidence  fur- 
nished with  the  voucher  should  have  been  regarded  as  sufficient  to 
pass  credit  to  the  disbursing  officer  for  the  amount  paid.  And  in  the 
event  that  this  letter  is  not  considered  sufficient  to  remove  the  sus- 
pension it  is  suggested  that  the  same  be  disallowed,  following  which 
an  appeal  will  be  taken  to  the  Comptroller  of  the  Treasury.  The 
item  was  accordingly  disallowed  and  this  appeal  taken. 

The  other  item  involved  in  this  appeal  represents  a  disallowance 
of  69  cents  on  voucher  presented  by  Z.  D.  Oilman.  The  bill  as  ren- 
dered included  an  item  of  "2  qts.  alcohol,  95%,  order  No.  1891,  item 
No.  28,  unit  price  $2.75  per  gal.,  amount  69  cents."  This  extension 
of  69  cents  was  changed  to  $1.38  and  accordingly  paid.  The  Auditor 
for  the  State  and  Other  Departments  takes  the  position  that  if  there 
was  an  error  in  the  statement  of  the  quantity — that  is,  if  there  were 
2  pints  instead  of  2  quarts — ^then  the  amount  for  which  the  bill  was 
rendered  is  correct  and  the  extension  wrong.  But  if  there  were  ac- 
tually 2  quarts  delivered,  then  the  amount  of  the  extension  is  correct 
and  the  disbursing  officer  would  be  given  credit  for  the  amount  paid 
upon  furnishing  a  certificate  from  the  receiving  officer  to  that  effect. 
No  such  certificate  was  furnished,  for  the  reasons  given  in  considering 
the  other  item  above,  and  the  amount  was  accordingly  disallowed. 

The  main  question  at  issue  seems  to  be  as  to  the  authority  of  the 
Auditor  for  the  State  and  Other  Departments  to  require  such  evi- 
dence as  he  may  deem  essential  to  establish  the  quantity  delivered  in 
cases  where  there  is  apparent  error  on  the  face  of  the  voucher  and 
the  same  is  corrected  without  resubmission  to  the  claimant  and  paid 
in  a  greater  amount  than  rendered  and  certified  to  by  him. 

It  has  been  said  by  former  Comptrollers  that  an  Auditor  of  the 
Treasury  is  authorized  and  it  is  his  duty  to  require  the  production 
of  satisfactory  evidence  of  a  particular  payment  before  allowing 
credit  to  a  disbursing  officer,  and  that  of  the  character  and  extent  of 
the  evidence  necessary  the  auditor,  in  the  performance  of  his  duty, 
must  be  the  judge. 

This  statement  may  be  correct  with  reference  to  the  amount  and 
character  of  evidence  to  be  required  by  an  auditor  in  the  settlement 
of  a  claim  of  an  individual  in  the  absence  of  a  precedent  established 
by  the  Comptroller  in  a  similar  case.  I  do  not  think  it  applies  to 
the  same  extent  to  vouchers  representing  disbursements  and  in- 
cluded in  the  accounts  of  a  disbursing  officer  of  the  Government 
In  the  case  of  such  vouchers  forms  prescribed  by  the  Comptroller 
are  used.  Such  forms  make  provision  for  a  regular  statement  of 
the  account  of  the  person  to  whom  the  Gk)vernment  is  indebted,  and 
for  the  certificates  and  approvals  of  certain  officers  of  the  Govem- 
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ment  according  to  the  nature  of  the  voucher  and  the  branch  of  the 
service  in  which  it  is  used.  Disbursements  made  by  disbursing  offi- 
cers, therefore,  come  before  an  auditor  in  the  form  of  vouchers, 
upon  the  face  of  which  the  evidence  required  by  the  form  as  pre- 
scribed by  the  Comptroller  is  given.  If,  in  such  a  case,  the  auditor 
can  require  other  and  additional  evidence  of  the  receipt  of  the  goods, 
it  may  well  be  asked  why  a  form  for  the  purpose  is  prescribed. 

The  authority  of  the  Comptroller  to  prescribe  forms  of  vouchers 
is  found  in  section  5  of  the  act  of  July  31,  1894  (28  Stat,  205),  as 
follows : 

"The  Comptroller  of  the  Treasury  shall,  under  the  direction  of 
the  Secretary  of  the  Treasury,  prescribe  the  forms  of  keeping  and 
rendering  all  public  accounts,  except  those  relating  to  the  postal  reve- 
nues and  expenditures  therefrom.'^ 

When  prescribing  such  forms  the  Comptroller  decides  the  character 
and  the  amount  of  evidence  that  must  be  furnished  in  support  of  the 
disbursement  represented  by  the  voucher.  As  to  the  facts  of  the 
transaction  this  evidence  is  required  ordinarily  to  be  in  the  form  of 
certificates  by  certain  officers  of  the  administrative  branch  of  the 
service;  one  certifying  to  the  receipt  of  the  supplies  in  good  condi- 
tion; the  same  officer  or  another  certifying  that  the  purchase  was 
made  in  the  prescribed  manner  authorized  by  law ;  that  the  voucher 
its  correct  in  all  particulars,  etc.  In  addition  to  this  evidence  in  the 
form  of  certificates,  there  has  been  included  in  forms  of  vouchers  in 
recent  years  a  space  for  showing  differences  found  by  the  approving 
officer,  usually  in  the  following  form : 

"Differences  as  follows: 

$ 

$ 


ii 


Approved  for 

''(Signature  of  officer.) 
"(Offldardil^ttonT)"' 

In  some  cases  vouchers  are  prepared  by  the  persons  selling  supplies 
to  the  Government,  and  when  the  voucher  is  received  in  the  adminis- 
trative office  the  differences  found  are  inserted  in  this  space  and 
certified  by  the  proper  officer.  This  obviates  the  necessity  of  return- 
ing the  voucher  to  the  dealer  for  correction  and  the  preparation  of 
the  voucher  by  the  latter  saves  work  in  the  administrative  office, 
practically  all  vouchers  by  dealers  being  substantially  correct,  es- 
pecially when  purchases  are  made  under  definite  contracts  for  a 
large  number  of  items  to  be  furnished  frequently. 
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When  such  a  voucher  is  made  out  and  certified  by  the  dealer  and 
by  the  proper  administratire  officers,  and  the  differences  found  are 
properly  itemized  and  certified,  if  the  Treasury  Auditor  can  then 
require  other  and  additional  evidence  of  the  facts  so  proven  by  the 
entries  on  the  face  of  the  voucher,  and  without  the  auditor  having 
reason  to  doubt  the  correctness  of  the  investigation  of  facts  and  cer- 
tification thereof  by  the  administrative  officers,  it  may  well  be  asked 
why  the  facts  and  the  differences  should  be  certi&ed  in  the  manner 
required  by  the  form  of  voucher  prescribed  by  the  Comptroller. 

In  the  present  case  the  prescribed  form  of  voucher  was  used 
exactly  in  the  manner  contemplated  when  it  was  prescribed,  the 
differences  foimd  being  clearly  noted  and  certified  by  the  proper 
officers.  In  many  branches  of  the  public  service  vouchers  are  pre- 
pared in  the  administrative  office  and  not  by  dealers.  They  are  made 
correct  according  to  the  records  of  the  Government  office  and  sent 
to  the  dealer  for  certification.  They  are  certified  and  approved  by 
the  administrative  officers,  and  the  space  on  the  voucher  for  differ- 
ences is  not  used.  In  the  present  case  it  would  appear  that  the  Dis- 
trict government,  although  using  the  form  in  the  manner  required, 
has  not  avoided  work  and  has  not,  by  a  compliance  with  the  form 
prescribed  by  the  Comptroller,  been  able  to  avoid  a  call  of  the  Auditor 
for  the  State  and  Other  Departments  for  additional  evidence  to  sus- 
tain the  facts  already  fully  and  accurately  certified  on  the  face  of  the 
voucher. 

The  changing  of  the  amounts  of  these  vouchers  through  the  use  of 
the  difference  statement  was  not  an  alteration  of  the  voucher,  but  the 
use  of  the  prescribed  methods  for  the  correction  of  a  mistake  therein. 
The  form  having  been  properly  used  as  contemplated,  it  follows  that 
such  a  method  of  correcting  errors  should  be  recognized  as  proper 
and  sufficient  or  the  form  should  be  changed  and  the  practice  adopted 
of  requiring  incorrect  vouchers  to  be  sent  back  to  the  dealer  for  cor- 
rection. In  the  present  case  the  vouchers  show  on  their  face  clearly 
that  the  question  of  the  quantities  received  and  the  prices  was  brought 
properly  to  the  attention  of  the  officers  of  the  District.  They  cor- 
rected ihe  vouchers  to  conform  to  the  quantities  actually  received  and 
to  the  contract  prices,  and  certified  the  differences  in  a  way  to  show 
clearly  the  facts  as  they  found  them. 

It  is  my  opinion  that  both  of  these  vouchers  are  sufficiently  certified 
as  to  the  errors  found  to  justify  their  allowance  as  corrected.  Theo- 
retically, the  same  degree  of  accuracy  should  prevail  in  matters  in- 
volving a  few  cents  as  in  those  involving  many  dollars,  but  practi- 
cally a  method  of  procedure  may  be  recognized  in  one  case  which 
ought  not  to  prevail  in  the  other.  This  was  the  principle  underlying 
the  action  of  the  Comptroller  in  prescribing  vouchers  of  the  form 
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here  in  question.  In  cases  bi  small  differences  I  regard  the  certifica- 
tion of  such  differences  on  the  face  of  the  vouchers  by  responsible 
administrative '  officers  as  an  advantageous  method  of  correcting 
errors,  and  if  the  certificate  be  made  sufficiently  specific  to  indicate 
the  particular  respect  in  which  the  voucher  is  erroneous  and  the  real 
facts  as  they  are  certified  to  justify  the  disbursement,  credit  should 
be  given  to  the  disbursing  officer. 

It  is  not  intended  to  hold  that  all  vouchers  of  disbursing  officers 
which  are  completed  according  to  the  prescribed  form,  with  the 
necessary  certifications,  approvals,  etc.,  shall  be  passed  to  the  credit 
of  the  disbursing  officer.  There  may  be  many  cases  in  which  addi- 
tional evidence  must  be  developed  by  an  auditor  before  he  passes  the 
voucher,  but  when  that  evidence,  in  the  case  of  small  amounts  of 
money,  is  ascertained  and  certified  in  the  manner  and  form  pre- 
scribed by  the  Comptroller,  with  the  approval  of  the  Secretary  of  the 
Treasury,  and  there  is  nothing  upon  the  face  of  the  voucher  or 
within  Uie  knowledge  of  the  auditor  that  would  raise  a  suspicion  of 
an  inaccurate  statement  of  the  facts,  the  voucher  should  be  regarded 
as  sufficient  as  to  the  facts  to  give  the  disbursing  officer  credit. 

In  the  case  of  the  accounts  of  the  District  of  Columbia,  the  law 
has  provided  an  auditor  of  the  District  whose  duty  relates  partic- 
ularly to  the  accuracy  of  financial  transactions  of  the  District.  Due 
weight  should  be  given  to  his  examination  and  certification  of 
vouchers,  especially  as  to  the  facts  which  are  within  the  knowledge 
of  District-officials  and  can  not  be  made  known,  in  the  usual  course 
of  business,  to  Treasury  Department  officials  except  by  written  cer- 
tificates appearing  upon  vouchers. 

The  two  items  involved  in  this  revision  will  be  allowed. 


COXPirTATIOH  OF  COICPEHSATIOH  FOB  FBACTIOHAL  PAKT  OF  A  SI-BAT 

MONTH. 

An  officer  or  employee  wlU  be  paid  for  each  day  in  a  90  or  31  day  month  for 
which  he  is  in  a  duty  or  pay  status,  except  for  the  thirty-first  day. 

The  concluding  proviso  of  the  act  of  June  30,  1906  (34  Stat,  763),  viz,  "  That 
for  one  day*s  unauthorized  absence  on  the  thirty-first  day  of  any  calendar 
month  one  day's  pay  shall  be  forfeited,"  does  not  apply  where  the  absence 
is  for  more  than  that  one  day  of  that  month. 

Decision  by  CompttoUer  Downey,  June  87,  1914: 

C.  S.  Hebert,  collector  and  special  disbursing  agent,  United  States 
Customs  Service,  at  New  Orleans,  requested  June  23, 1914,  a  revision 
of  so  much  of  the  action  of  the  Auditor  for  the  Treasury  Depart- 
ment as  disallowed  83  cents  in  his  disbursement  accoimts,  as  shown 
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by  said  auditor's  certificate  of  settlement  No.  7893,  dated  April  16, 
1914. 

Said  disallowance  was  made  because  of  an  overpayment  to  one 
Mary  Vigne,  a  charwoman  with  salary  at  $300  per  annum,  on  sup- 
plemental pay  roll  for  October,  1913,  from  the  appropriation  "  Op- 
erating force  for  public  buildings,  1914." 

It  seems  that  this  employee  was  absent  sick  from  August  1  to  4, 
1913,  and  was  granted  15  days  additional  leave  to  begin  August  5, 
1913,  and  thereafter  was  absent  in  a  no-pay  status  the  remainder  of 
the  month.  For  the  15  days  additional  leave  granted  her  this  em- 
ployee was  paid  to  and  including  August  22,  1913,  or  for  18  days. 
During  this  additional  leave  period  there  were  two  Sundays  and  two 
half  days  on  Saturdays. 

The  auditor  disallowed  for  one  of  these  days  because  the  woman 
was  absent  without  pay  the  remainder  of  this  31-day  month,  or  for  a 
period  of  9  days,  and  only  allowed  pay  for  twenty-one  thirtieths  of 
$26,  or  $17.50;  difference,  83  cents. 

The  foregoing  has  been  the  method  of  computing  pay  tor  absences 
of  this  kind,  but  in  my  decision  of  April  30, 1914  (20  Com.  Dec.,  772) , 
attention  was  called  to  the  rules  laid  down  in  the  act  of  June  80, 1906 
(34  Stat,  763),  for  the  division  of  time  and  computation  of  pay  for 
services,  one  of  which  is : 

"  The  thirty-first  day  of  a  thirty-one  day  month  shall  be  excluded 
from  computation." 

The  concluding  proviso  of  the  section  referred  to,  viz,  "  That  for 
one  day's  unauthorized  absence  on  the  thirty-first  day  of  any  calendar 
month  one  day's  pay  shall  be  forfeited,"  does  not  apply  in  a  case  like 
this. 

And  in  said  decision  it  was  also  said : 

"  The  theory  of  the  law  is  the  determination  of  the  days  for  which 
an  employee  is  to  be  paid,  not  the  deductions  from  pay.  The  result 
in  most  cases  is  the  same,  out  occasionally  the  traveling  of  the  wrong 
road  may  lead  to  error." 

Based  upon  this  construction  of  the  act  of  June  80, 1906  (34  Stat., 
763),  an  employee  who  is  absent  on  the  thirty-first  of  a  31-day  month 
will  be  charged  with  one  day's  pay  only  in  case  the  absence  is  for  that 
one  day  of  that  month. 

It  is  to  be  conceded  that  the  law  contains  some  foolish  features, 
and  that  its  application  does  not  in  all  cases  do  equity.  But  with 
that  we  are  not  concerned.  It  is  our  duty  to  apply  it  as  written,  and 
we  can  not  escape  the  specific  provision  quoted  above  and  applicable 
here  as  to  the  exclusion  of  the  thirty-first  from  computation  when 
not  covered  by  the  concluding  proviso. 

The  action  of  the  auditor  is  overruled. 
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Expenses,  etc..  Board  of  Mediation  and  Conciliation  not  available  for 
calling  cards 248 

Expenses  of  the  government  of  the  District  of  Columbia,  1914 133 

Fees  of  witnesses,  United  States  Courts,  1914 195 

"Field  investigations  of  public  health,  1914,'*  available  for  procur- 
ing printing  from  private  printers 683 

Freight  charges  on  material  for  construction  of  naval  vessels  pay- 
able from  what 197 

*'  General  expenses,  Bureau  of  Animal  Industry,  1914,"  not  available 
for  printing 488 

"Gtfieral  expenses,  Bureau  of  Entomology,  1914,"  not  available  for 
printing   488 

Increase  of  salaries  of  employees  payable  from  lump-sum,  without 
change  in  service 128, 131 

Indian  school  and  agency  buildings,  1913 68 

Legislation  contained  in,  inconsistent  with 133 

Lump-sum — 

Payment  for  extra  services  from,  to  permanent  employee  whose 

duties  are  not  fixed  by  law  or  regulation .' 280 

PaymBit  of  increased  compensation  from 272, 330 

Payment  of  per  diem  in  lieu  of  subsistence  from 640 

Transfer  of  employee  from  statutory  position  to  position  under..  9 

Made  by  Congress  for  a  specific  claim  not  an  adjudication  of  other 
items  in  connection  therewith 626 

Made  by  Congress  to  pay  claims  reported  by  Secretary  of  Treasury 
deprive  accounting  officers  of  any  further  Jurisdiction 2i88 

"Maintenance  of  naval  auxiliaries"  specific,  for  transportation  of 
officers  of  the  naval  auxiliary  service 349 

"Miscellaneous  expenses.  United  States  courts"  available  for  ex- 
penses incurred  by  United  States  marshal  in  executing  death 
sentence  800 

"Opening  Indian  reservations  (reimbursable),  1913" 406 

"  Pay  of  the  Navy,  1914  " 376 

"Protecting  interests  of  the  United  States  in  lands  and  waters. 
District  of  Columbia,"  payment  for  personal  services  from 776 

Provision  In  for  "alterations,  improvements  and  repairs"  of  public 
building  does  not  authorize  constructing  an  extension  to  building..        73 

"  Relief  of  destitute  American  citizens  in  Mexico,  etc.,"  available  for 
traveling  expenses  of  native  Porto  Rican 226 

Renewal  of  contracts  based  on  annual 612 

Repairs  and  preservation  of  public  buildings,  1914 102 

"  Repaym^it  of  excess  of  deposits  for  mineral  surveys  " 291 

"  Salaries,  fees,  and  expenses.  United  States  marshals  "  may  be  used 
for  preventing  violations  of  United  States  laws 800 

Transfer  to  ordnance,  of  value  of  materials  used  at  arsenals 609 

"  Water  boundary.  United  States  and  Mexico,"  available  for  salaries 

and  expenses  of  International  Boundary  Commission 643 

Army — 

Additional  pay  for  service  in  Porto  Rico 821 


Digitized 


by  Google 


INDBX.  873 

Army— Continued.  Pi^ 

Cadet  of  the  MUitaiy  Acadonyt  pay  ot  from  Jnly  1,  1876,  to  Jmie 
aO,    1898 304 

Corps  of  Engineers,  mileage,  officers  of,  are  entitled  to,  where  Goy- 

emment  famishes  special  means  of  transportation 224 

Engineer  Department  at  large,  additional  compensation  of  clerk  In, 
for  performing  additional  duties  with  California  D^ris  Com- 
mission   ... : 135 

Enlisted  men.     (See  Enlisted  men,  Army.) 

Gratuity  pay,  designation,  by  enlisted  men  of,  of  beneficiaries  to 

receive 61, 146 

LlTlng  expenses  of  clyllian  employees  in  Quartermaster's  Depart- 
ment at  large  while  on  temporary  duty 667 

Mileage.     (8ee  Mileage,  Army.) 

Military  attach^,  heat  and  light  allowance  of 45 

Officers  of — 

Act  of  March  3,  1885,  does  not  authorize  reimbursement  for 

horses  of,  lost  in  military  senrice 238 

Allowances  of,  based  on  actual  duty  performed 664 

Appointment,   by  court,   of  administrator  of  estate  of,   when 
neither  domicile  of  officer  nor  assets  other  than  claim  against 

United  States  were  in  jurisdiction  of  court 5 

Claim  by  railroad  company  for  transportation  of  books  of 286 

Commutation  of  quarters  to — 

At  temporary  station  who  retains  public  quarters  at  per- 
manent station 413 

Wh&n  occupying  public  quarters  through  courteqr  of  another 

officer -: 518 

When  stationed  on  transports 664 

Destruction  of  clothing  and  bedding  of,  for  sanitary  reasons 
must  be  on  order  of  medical  officers  of  the  Army  to  entltie 

claimant  to  reimbursement i 420 

Evidential  value  of  certificates  of,  as  to  nonavailability  of  pub- 
lic quarters  at  a  post  or  station 87 

Excess  baggage  of,  not  subject  to  land-grant  deduction 575 

Heat  and  light  allowance  of — 

Can  not  be  assigned  to  an  officer's  family 320 

When  occupying  quarters  Jointly 266 

When  occupying  quarters  Jointly  with  a  civilian 793 

Hire  of  special  means  of  transportation  for  use  of,  when  trav- 
eling In  a  mileage  status 485 

Increased  pay   of,   for  foreign   service  during  time  spent  In 

Washington  not  authorized 333 

Longevity  pay  of,  for  service  as  enlisted  man 733 

Method  of  accounting  for  special  deposits  of,  covering  cost  of 

shipment  of  excess  baggage. 479 

Mileage  entltied  to  when  station  is  changed  while  on  leave  of 

absence . 273 

Not  entitled  to  commutation  of  quarters,  when  serving  without 

troops,  if  public  quarters  are  available 87 

Not  entitled  to  reimbursement — 

After  September  24,  1913,  for  transportation  of  personal 
baggage  If  traveling  in  mileage  status 356 
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Army — Continued. 

Offloera  of — Ck>ntinued. 

Not  entitled  to  reimbursement — Continued.  Pafe. 

For  value  of  clothing  lost  or  destroyed  in  time  of  war 420 

On  account  of  tips,  passports,  transfer  of  i)er8onal  baggage, 

etc.,  when  traveling  in  mileage  status 282 

Pay  of,  on  retired  list  of,  while  members  of  militia 49 

Payment  of  six  months'  ^y  gratuity  to  designated  benefici- 
ary of 509 

Penalty  imposed  on,  for  violation  of  act  of  August  24,  1912 28 

Present  regulations  of  the  War  Department  authorizing  pay- 
ment of  heat  allowances  to,  are  invalid 531 

Beimbursement  of  cost  of  hauling  baggage  of,  from  storage  to 

quarters - 702 

Stoppage  of  pay  of,  for  absence,  under  act  of  August  24,  1912.-        69 
Transportation    of    personal    baggage    of,    while    In    mileage 

status 45. 182. 203 

Transportation  of,  when  transferred  at  own  request 232 

Pay.    (See  Pay,  Army.) 

Payment  to  administrator  of  money  due  deceased  officer  or  enlisted 

man  of : 740 

Quarters — 

Available  for  Army  officers  if  occupied  by  persons  not  entitled 

to  them 87 

Commutation  of,  to  officers  of,  on  duty  without  troops 87 

Regulations  of,  contrary  to  law,  of  no  effect 45, 182 

Beimbursement  to  a  civilian  employee  of  the,  for  living  expenses  while 

on  temporary  duty  at  different  places 477.568 

Arsenals,   transfer   to  ordnance  appropriations  of  value  of  materials 

used  at : 600 

Assay  offices,  payment  of  employees  of,  when  not  actually  performing 

services i 236 

Assistant  United  States  attorneys,  traveling  expenses  of,  while  away  from 

official  residence .     830 

Attache,  military,  heat  and  light  allowance  of 45 

Attendant  of  freight,  transportation  charges  for,  how  established 167 

Attorney  General : 

Procuring  of  personal  services  by,  in  connection  with  specific  act 776 

Bight  of,  to  contract  for  supi)ort  of  United  States  prisoners  confined 

in  county  jails 483 

Attorneys,  salaries  of,  from  what  item  of  a  general  appropriation  payable.      HI 

Auditors,  duty  of,  to  follow  decisions  of  Comptroller 821 

Automobiles.     (See  Vehicles.) 

B. 

"  Bad  conduct  '*  discharge,  additional  pay  and  clothing  allowance  to  en- 
listed man  of  Navy  who  receives 856 

Baggage: 

Method  of  accounting  for  special  deposits  covering  cost  of  transporta- 
tion of  excess,  of  Army  officers 479 

Beimbursement  for  transportation  of  personal,  of  Army  officer  after 

September  24,  1913,  not  authorized  if  traveling  in  mileage  status..      356 
Beimbursement  of  cost  of  hauling,  of  Army  officer  from  storage  to 
quarters . 702 
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Baggage-^Gontinued.  Pace. 
Transfer  of  personal,  of  Army  officer  while  traveling  in  mileage  status 

not  reimbursable 282 

Transportation  of — 

Army  officer  when  traveling  in  a  mileage  status 45, 182, 203, 356 

Excess,  of  Army  officers  not  subject  to  land-grant  deduction 675 

Nurse  Corps,  Navy 705 

Officer  of  Revenue-Cutter  Service  on  first  appointment 619 

Banking  corporation,  rate  of  exchange  applicable  to  settlement  of  ac- 
counts of,  with  United  States,  for  collecting  money  in  foreign  country..  95 
Bankruptcy,  receiver  in,  right  of  to  receive  payments  due  bankrupt  con- 
tractor   43 

Banks,  designation  of  foreign,  as  Government  depositories 520 

Baths,  cost  of,  included  in  daily  allowance  for  subsistence 779 

Beneficiaries: 

Designation  of,  by  enlisted  men  of  Army,  to  receive  gratuity  pay 60, 146 

Identification  of,  designated  by  enlisted  men  of  Army  to  receive 

gratuity  pay 146 

Payment  of  six  months'  pay  gratuity  of  an  Army  officer  to  designated-  599 

Bids,  mistake  in  submitting 304,728 

Bill  of  lading,  shipments  on  Government,  subject  to  rates  applicable  to 

carrier's 685 

Bonds, 'method  of  payment  and  accounting  for  interest  and  principal  of 

three-sixty-five,  of  District  of  Columbia 441 

Books,  rates  applicable  to  shipment  of,  of  Army  officer 286 

Books  of  reference,  law  governing  purchase  of,  by  executive  departments 

or  other  Government  establishments 143 

Bounty,  limitation  as  to  time  for  filing  claims  for,  and  pay  or  other  allow- 
ances growing  out  of  service  In  Civil  War 71 


Cadets,  pay  of,  of  the  United  States  Military  Academy,  from  July  1, 
1876,  to  June  30, 1893 394 

California  D4bris  Commission,  additional  compensation  of  clerk  in  Engi- 
neer Department  at  large  for  performing  additional  duties  for 135 

California,  State  of,  Indian  children  entitled  to  att^id  public  schools, 

payment  of  tuition  for,  not  authorized 261 

Calling  cards,  expense  of  not  chargeable  to  Government 348 

Camp  of  instruction,  disbursing  officer  of  the  militia  not  entitled  to  pay 

for  time  spent  in  preparing  accounts  after  period  of 362 

Camp  service,  Organized  Militia.    (See  Field  or  camp  service  for  instme- 

tion.) 
Car  fare.  {See  Street  car  fare.) 

Cash  condition,  not  to  be  considered  in  establishing  rate  for  transporta- 
tion furnished  the  Government . 77,106 

Certificates : 

Data  which  should  be  furnished  in,  of  naval  officers,  relative  to 

quarters 168 

EMdential  value  of — 

Army  officers,  as  to  nonavailability  of  public  quarters  at  a  station.        87 
Naval  officers  as  to  number  of  rooms  occupied  as  quarters 88 
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CHiaduige:  tu^ 

^.gainst  account  on  reenllstmeDt,  of  monegr  and  cost  of  trani^orta- 

tlon  furnished  as  discharged  naval  prisoner 412 

Against  travel  pay  of  enlisted  men  on  account  of  indebtedness 707 

Checks,  disbursing  offlcer*s,  not  accepted  as  sole  evidence  of  payment  un- 
less made  on  designated  depositary _ 620 

Citizens,  Porto  Ricans  are,  within  meaning  of  Joint  resolution  of  Sep- 
tember 16,  1913 226 

Civilian; 

Reimbursemoit  of  living  expenses  to— 

Employee  in  Quartermaster's  Department  at  large  while  on  tem- 
porary duty 667 

Etmployee  of  the  Army  while  on  temporary  duty  at  differoit 

places  477, 568 

Civil  life,  appointments  to  Navy  from 637, 830 

Civil  Service  Commission,  boards  of  examines  of,  personnel  of  with  ref- 
erence to  the  act  of  March  4, 1913 106 

Claimants,  revision  of  account  by  comptroller  on  own  motion  does  not 

deprive,  of  right  to  request  subsequent  revision 680 

Claims: 

Account  personal  injuries  to  employees  of  Panama  Canal 850 

Appropriation  made  by  Congress  to  pay  specific,  not  an  adjudication 

of  other  items  In  connection  therewith 626 

By  contractor,  for  cost  of  liability  insurance 656 

Civil  War,  when  not  affected  by  act  of  December  22,  1911 71 

Determination  of  sufficiency  of  evidence  to  support,  under  act  of  May 

4,  1882 1 

Due  Government  and  treated  as  set-off  of  claims  against  the  Govern- 
ment          349 

Bxecutive  officers  not  authorized  to  settle,  for  unliquidated  damages      661 
For  percentages  retained  by  Government  from  defaulting  contractor, 

by  surety  company 311 

Horses  lost  in  military  service,  not  allowable  under  act  of  March  8, 

1885 238 

Liquidation  of,  of  unliquidated  character  by  agreement  of  the  parties      661 
Must  be  settled  by  an  auditor  before  the  comptroller  has  Jurisdiction 

over  them 290 

Reported  to  Congress  and  appropriated  for  are  beyond  the  Jurisdic- 
tion of  the  accounting  officers 288 

Classification,  time  limit  for,  of  Indian  lands 318 

Classified  service,  transfer  to  railway  postal  service  from  customs  service 

at  lowest  grade 382 

Clerks : 

Accounting  for  fees  of  United  States  court,  in  naturalization  cases..      764 
Accounting  for  fees  of  United  States  court,  in  pauper  bankrupt  cases      759 

Fees  of,  for  making  transcript  of  record  on  appeal 659, 719 

Payment  to,  for  personal  services  in  executive  d^artments  in  Wash- 
ington from  an  appropriation  for  a  specific  purpose  even  if  reim- 
bursable, not  authorized 406 

Railway  postal,  who  have  left  the  civil  service  must  reenter  railway 

postal  service  at  lowest  grade 382 

Clothing,  issue  of,  to  retired  enlisted  men  of  Army,  while  members  of 
mUitla 49 


Digitized  by 


Google 


nsDBz.  877 

Page. 
Ck>llections,  rate  of  exchange  allowable  on,  of  money,  in  a  foreign  country 

for  the  United  States,  by  a  banking  corporation 95 

Collector  of  Internal  revenue,  deputy,  reimbursement  of  expenses  of,  In- 
curred In  attending  hearing  before  United  States  commissioner 195 

Commission,  date  of  rank  named  in,  of  passed  assistant  paymaster  in 

Kavy,  not  controlling 58 

Commissioners : 

District  of  Columbia,  approval  by,  of  requisitions  against  half-and- 
half  appropriations 275 

Indian  Affairs,  right  of,  to  privately  contract  for  wagons  for  Indian 

Service 250 

Special,  of  custom  service,  reimbursement  of,  for  stationery,  while 

on  duty  In  foreign  country S9 

United  States- 
Attendance  of  witness  on  hearing  before,  in  district  other  than 

that  of  witness's  residence 195 

Fee  of,  for  making  copy  of  warrant  of  arrest 24 

Fee  for  making  transcript  for  court  of  another  district 24 

Fees  of,  in  Alaska  for  collecting  poll  tax  and  recording  marriage 

certlllcates  not  included  in  earnings  and  disbursements ^—      847 

Fees  of.  In  extradition  cases ^._      654 

Beimbursement  of  expenses  of  deputy  collector  of  internal  rev- 
enue, incurred  in  attending  hearing  before 195 

Commissions : 

Creation  of  a,  for  equitable  distribution  of  waters  of  the  Rio  Grande 

unauthorized 643 

Industrial  Relations,  iMiyment  by,  of  per  diem  as  extra  compensation.      694 

International   Boundary 643 

International  Joint  Waterways,  payment  of  extra  compensation  to 

clerk  of 280 

Committing  magistrate,  fees  of  Justice  of  peace  when  acting  as 691 

Commodity  rate  named  in  transportation  tariff 180 

Commutation  of  quarters : 

Army  oflOcer  not  entitled  to  while  serving  without  troops,  if  public 

are  available 87 

Army  officer  when  occupying  public  quarters  through  the  courtesy 

of  another  officer 518 

Navy,  officers  on  duty  at  Naval  Academy 709 

Officers  in  Army  transport  service 664 

Officers  of  Army  not  entitled  to,  at  temporary  station  while  retaining 

public  quarters  at  permanent  station 413 

Payment  to  pay  officer  of  Navy  of,  where  quarters  on  a  vessel  are 

available  for  use 651 

Commutation  of  rations,  cadets  of  the  Military  Academy  from  July  1, 

1876,  to  June  30,  1893 394 

Compensation : 

Additional,  employees  of  Interstate  Commerce  Commission  for  duty 

in  connection  with  hearings 223 

Additional,  of  clerk  In  Engineer  Department  at  large,  for  additional 

duties  rendered  the  California  D6bris  Commission 135 

Clerks,  based  upon  actual  holding  of  office  rather  than  upon  eligibility 

to  hold  same 214 

Computation  of,  for  fractional  part  of  31-day  month 867 
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Compensation — Ck>ntinued.  Pace. 

Customs  inspectors  at  port  of  New  York 782 

Date  of  payment  of,  of  Government  employees,  Slnlay  month  ending 

on  Sunday 114 

Deductions  from,  of  employee  for  absence  in  February 772 

Deputy  marshals  and  employees  in  office  of  marshal  after  expiration 

of  term  of  marshal  who  employed  them 004 

Employees  injured  while  working  on  Isthmian  Canal 468, 860 

Employees  of  assay  office  on — 

Per  diem  roll  when  not  rendering  any  service  because  of  lack  of 

work,  not  entitled  to 296 

Statutory  roll  not  performing  any  service  because  of  ladi:  of 

work,  is  entitled  to 236 

Employees  when  not  performing  actual  services 236 

Extra,  for  services  rendered  under  temporary  employ m«it 223 

Extra,  to  employee  of  International  Joint  Waterways  Commission 

payable  from  lump  sum  appropriation 280 

Extra,  to  stenographer  to  district  judge  for  transcript  of  testimony..      731 

Fixed  allowance  for  use  of  own  ccmveyance  as   part  of 696 

Increase  in — 

For  transportation  of  mails  transferred  from  freight  trains  to 

regular  mail  trains 156 

From  lump-sum  appropriation,  without  change  in  service..  128, 131, 272 

Lighthouse  employees,  from  lump-sum  appropriation 330 

Navy  yard  employees  for  leaves  of  absence  after  one  year's  contlna- 

ous   service 274 

Payment  of — 

And  mileage  to  consular  officers  after  period  of  termination  of 

service 606 

Extra,  to  derk  for  services  rendered  to  Tariff  Board 633 

For  31st  day  of  month 165 

Of  certain  attorneys  of  Department  of  Justice,  from  appropria- 
tion for  "  Enforcement  of  antitrust  laws " lU 

Of  clerks  in  executive  departments  in  Washington  from  a  spe- 
cific appropriation  even  if  reimbursable 406 

Of  employee,  for  full  period  of  leave,  when  appointm^it  expires 

within    said   period 130 

Of  employees  of  Excise  Board  of  District  of  Columbia 133 

Per  diem  as  extra,  to  person  holding  statutory  position  but  de- 
tailed to  Industrial  Relations  Commission 604 

To  administrator  of  injured  employee 556 

To  consular  officers  when  receiving  instructions  other  than  In 

the   United    States 435 

To  more  than  five  Instructors  at  Naval  Academy 566 

Per  diem  employees  entitled  to  double,  when  required  to  work  on 

Labor  Day 210 

Per  diem  in  lieu  of  subsistence  as  a  part  of 640 

Prorating  of,  when  personal  services  and  nonpersonal  services  are 

intermingled 137 

Temporary   employees   entitled   to,   for  duties  performed  prior  to 

notice  of  termination  of  employmait 140 

Transfer  of  employee  from  statutory  position   to   position   under 
lump-sum  appropriation 0 
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Ck>mpromi8e,  effecting  of  a,  of  a  suit  does  not  constitute  a  sale  of  lands 

involved 807 

Comptroller  of  the  Treasury : 

Decision  of  a  former,  on  a  question  of  Jurisdiction  which  Involved 

a  construction  of  law,  not  subject  to  review 680 

Duty  of,  as  between  Government  and  claimant 741 

Duty  of  auditors  with  respect  to  following  decisions  of 821 

Jurisdiction  of,  over  item  suspended  by  an  auditor,  in  settlement  of 

an    account 169 

Bevision  of  an  account  by,  on  own  motion  does  not  deprive  claim- 
ant of  right  to  request  subsequent  revision 680 

Sufficiency  of  evidence  on  form  of  voucher  prescribed  by 863 

Will  not  assume  original  Jurisdiction  of  claim  for  additional  com- 
pensation        290 

Congress,  appropriation  by,  to  pay  a  specific  claim  not  an  adjudication 

of  other  items  in  connection  therewith ^^ .«-      626 

Construction,  act  of  December  22,  1911,  limiting  time  for  filing  claims 

for  pay,  bounty,  or  other  allowances  growing  out  of  Civil  War 71 

Constructive  service  pay : 

Navy  officers  appointed  from  civil  life 637 

Navy  pay  clerlt  on  reappointment 880 

Consular  officers : 

Payment   of  compensation   and   mileage   to,    after   termination  of 

period  of  service 596 

Payment  of  salaries  to,  when  receiving  instructions  other  than  In 

the  United   States 485 

Contingent  appropriations.     (See  Appropriations.) 

Continuous-service  pay,   enlisted  men  of  Marine  Corps,  under  act  of 

August  24,  1912 150 

Contractors: 

Basis  of  payment  to,  for  inferior  grade  of  coal 664 

Bound  under  contracts  made  by  Secretary  of  the  Treasury  to  fur- 
nish only  the  supplies  required  for  use  by  the  executive  depart- 
ments and  other  Government  establishments  in  Washington 578 

Debts  owing  to  bankrupt,  not  payable  to  holder  of  power  of  attor- 
ney  from 43 

Liability  insurance  as  part  of  cost  of  extra  work  by 656 

Not  responsible  for  cement  lost  after  delivery  on  barge 541 

Payment  to,  of  retained  percentages  unauthorized  until  repair  and 

completion  of  levee  work  damaged  by  flood 870 

Purchases  against  account  of  a  defaulting,  in  remote  markets  and  at 
higher  cost  than  shown  to  be  necessary  not  a  fair  measure  of 

damages 424 

Purchases  and  charge  against  account  of  delinquent 385, 509, 591 

Becognition  by,  of  an  unauthorized  order,  to  the  extent  authorized 

under  contract 424 

Bights  of,  when  the  Government  abrogates  contract  before  default  of .      171 

Sliipments  by,  not  subject  to  land-grant  deduction 721 

Contracts : 

Additional  work  required  but  not  provided  for  in  contract,  payment 

for  authorized 229 

Based  upon  an  alleged  inaccurate  bid 804,728 
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Basts  of  charge  against  contractor  where  GtoTemment  annuls  oon- 

tract  and  uses  extra  equipment  In  completion  of 342 

Basis  of  payment  for  Inferior  grade  of  coal  delivered  under 564 

By  the  Secretary  of  the  Treasury  for  miscellaneous  supplies  for  the 
use  of  executive  departments  and  other  Government  establishments 

In  Washington 578 

Completion  ot,  by  surety  company  after  default  of  contractor  and 

claim  for  percentages  retained  by  the  Government 311 

CJonstructive  abrogation  of,  by  Government,  effect  of 171 

Covering  tuition  of  Indian  children  in  schools  of  California  are 

illegal 261 

Damages.    {See  Damages.) 

Damage  to  unaccepted  work  by  floods 370 

Damages  resulting  ftom  a  partial  failure  to  complete  work  the  same 

as  total  failure 265 

Excess  cost  of— 

Articles  purchased  because  of  contractor's  delay 385,509 

Lumber  purchased  in  remote  markets  and  at  higher  cost  than 
shown  necessary  not  i)roper  charge  against  contractor's  ac- 
count        424 

Extension  of  time  in  which  to  complete,  for  reasons  not  specified  in 

contract,  without  authority  of  law 325 

Government  responsible  under,  for  cement  lost  after  delivery  <m 

barge 541 

Hire  of  hydraulic  dredging  outfit 827 

Illegal,  when  not  based  on  proper  consideration 261 

Increasing  beyond  25  per  cent,  by  mutual  agreement,  the  quantities 

covered  by,  not  authorized 250 

Insurance  provision  in,  accounting  for  in  event  of  loss 32 

Liability  Insurance  as  part  of  cost  of  extra  work  under 656 

Liquidated  damages,  provision  for,  in,  held  to  be  a  penalty 16 

Liquidation  of  Indeterminate  damages  by  an  executive  ofllcer 390 

Making  contractor  responsible  for  damage  by  flood  to  uncompleted 

and  unaccepted  levee  work 370 

'*  May  "  construed  as  meaning  **  shall "  in  liquidated-damage  clause..      670 
Measure  of  damages  for  delay  in  work  consisting  of  separate  iteuis..      255 

Payment  for  additional  work  required  but  not  provided  for  in 229 

Providing  for  deduction  of  a  percentage  of  contract  value  as  liqui- 
dated damages 628 

Providing  for  payments  on  completion  of  separate  items  of  work 307 

Providing  for  same  measure  of  damages  for  partial  failure  as  for 

total  failure  to  complete  work  not  valld-i 475 

Providing  that  a  certain  ofllcer  shall  render  final  decision  on  all  ques- 
tions In  dispute 255 

Provision  authorizing  change,  alteration,  modification  or  abrogation 

of,  by  mutual  consent,  constraed 250 

Provision  delegating  to  anotlier  the  right  of  contracting  officer  to  de- 
termine questions  as  to  delays 670 

Purchase  of  additional  supplies  without  readvertisement  when  quan- 
tity specified  under,  is  insufiident 582 

Purchase  of  different  grade  of  hay  in  open  market  and  charge  of 
excess  cost  against  contractor ••-... — ..^.^ —      509 
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Purchase  of  greater  quantity  of  suppliee  under,  than  contemplated  at 

time  contract  was  made,  not  authorized 250 

Quantum  meruit  as  basis  of  payment  for  work  done  without  written..      437 

Renewal  of  annual 612 

Requiring  payment  for  something  that  can  be  procured  without  pay- 
ment are  illegal 261 

Settlement  of  claims  for  unliquidated  damages  under 661 

Unreasonable  orders  under 714 

Unwarranted  finding  by  officer  as  to  excusable  delays 812 

Waiver  by  Goyemment  of  right  to  reject  shipments  under 837 

War  Department,  are  required  to  be  in  writing 437 

Where  work  is  done  in  accordance  with  contract  terms  and  payment 
for  same  refused  the  doing  of  additional  work  not  provided  for  in 

contract  is  not  voluntary  or  gratuitous 229 

Work  done  in  strict  accordance  with  contract  terms  yet  not  produc- 
ing satisfactory  results.^ 228 

Ck)nveyance8.     (See  Vehiclea) 

Corrections  on  vouchers  by  administrative  officers 863 

Costs: 

Liability  insurance  as  part  of,  of  extra  work 666 

When  include,  in  amount  of  judgment  rendered  by  a  United  States 

court  do  not  bear  interest 562 

County  jails.     {See  Jails,  county.) 
Courts : 

Accounting  for  clerk's  fees  in  United  States  district,  in  pauper  bank- 
rupt cases 769 

Accounting  for  fees  of  clerlLS  of  United  States,  in  naturalization 

cases 764 

Appointment  by,  of  administrator  of  estate  of  Army  officer,  when 
neither  domicile  of  officer  nor  assets  other  than  claim  against 

United  States  were  in  Jurisdiction  thereof 5 

Fees  of  clerks  of,  for  preparing  transcripts  of  record  on  appeal 659, 719 

Courts-martial  prisoners: 
Navy — 

Checkage  against  accounts  of,  on  reenllstment,  of  money  and  cost 

of  transportation  received  on  discharge  as 412 

Pay  for  civilian  dentist  services  to 211 

Travel  allowance  of,  on  discharge 751 

Coxswains,  additional  pay  to  regularly  rated 618 

Cuba,  pay  and  allowances  of  naval  officer  assigned  to  duty  with  Govern- 
ment of 680 

Customs  inspectors,  statutory  pay  of,  at  port  of  New  York 782 

Customs  Service,  special  commissioner  of,  reimbursement  of,  for- station- 
ery while  on  duty  in  foreign  country 39 

D- 

Damages: 

Charge  of  excess  cost  of  lumber  purchased  In  remote  markets  and  at 

higher  cost  than  shown  necQs^^  no^  ^  ^^^^  measpre  of 424 

Contract  making  contractor  tftB^^nsl^^®  ^^^»  ^y  ^^^^  ^  uncompleted 


and  unaccepted  portions  ot  >J\f)c ...,—.,—      37Q 
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Ck>ntract  providing  for  same  measure  of,  for  partial  failure  as  for 

total  failure  to  complete  work  not  valid 475 

Deduction  for,  occasioned  by  delivery  of  inferior  grade  of  coal 564 

Deduction  of  a  percentage  of  contract  value  as  liquidated 628 

Excess  cost  of  coal  bought  because  of  contrator's  refusal  to  make  de- 
liveries is  the  measure  of 591 

Extension  of  time  for  completion  of  contract  providing  for  liquidated.      325 
Liquidated — 

Delay  in  completing  work  consisting  of  separate  items,  deduction 

of  authorized 255 

Provision  for,  in  contract,  held  to  be  a  p«ialty 16 

Liquidation  of  claim  for  unliquidated,  by  agreement  of  the  parties 661 

Liquidation  of  Indeterminate,  by  executive  officers 390 

"Ifay"  construed  as  meaning  ** shall**  in  contract  providing  for 

liquidated 670 

Beimbursement  of  Panama  Railroad  Ck>.  for  sums  paid  its  employees 

as,  for  personal  injuries 160 

Settlement  by  executive  officers  of  claims  for  unliquidated 661 

When  the  Government  is  not  liable  for,  to  machinery  leased  from  a 

private  company 139 

Day,  limits  of,  for  computing  subsistence 473 

Death  sentence,  expenses  of  United  States  marshal  in  executing 800 

Deductions: 

Account  delivery  of  inferior  grade  of  coal 564 

Account  unauthorized  abs^ice  during  31-day  month 867 

Land  grant    (See  Land-grant  deductions) 
Delays : 

Ck)ntract  composed  of  separate  items  of  work  and  providing  for  pay- 
ment upon  completion  of  each  item 307 

Contract  providing  for  liquidated  damages  on  account  of,  and  pur- 
chase of  articles  in  open  market 424 

Deduction  of  a  percentage  of  contract  value  on  account  of 628 

Granting  of  additional  time  on  account  of,  not  specified  in  contract—      325 

In  filling  unreasonable  orders 714 

Liquidated  damages  on  account  of,  held  invalid 475 

Provision  in  contract  del^atiug  to  another  the  right  of  contracting 

officer  to  determine  questions  as  to 670 

Purchases  in  open  market  and  charge  of  excess  cost  on  account  of,  of 

contractor . 385, 509 

Unwarranted  finding  as  to  excusable 812 

Dentists,  payment  of  civilian,  for  services  to  naval  court-martial  pris- 
oners        211 

Departments : 

Executive,  and  other  .Government  establishments  in  Washington 
bound  by  contracts  made  by  Secretary  of  the  Treasury  for  mis- 
cellaneous supplies 678 

Heads  of,  have  not  the  right  to  reinstate  a  suspended  employee  with 

pay  from  date  of  suspension 505 

Rate  to  be  paid  for  advertising  by,  based  on  sworn  statements  on  file.      837 

Depositaries,  designation  of  foreign  banks  as  Government . 620 

D^)ositions,  fees  of  witnesses  whose,  are  taken  for  use  in  land  hearings.      908 
Deposits: 

By  individuals  for  surveying  public  lands  may  be  used  for  purpose  of 
making  up  district  mining  sheets . ^ 291 
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Method  of  accounting  for,  covering  cost  of  transportation  of  excess 

baggage  of  Army  officers 479 

Depots,  railroad  companies  must  provide  space  in,  for  handling  mails 

In  transit 548 

Deputy  marshals     (See  Marshals.) 

Description,  charges  for  transportation  of  an  article  governed  by  correct-      649 

Deeeri:ers,  payment  of  rewards  for  delivery  of  naval 767 

Disbursing  officers: 

Checks  of,  not  acc^ted  as  sole  evidence  of  payment  unless  made  on 

designated  depositary 520 

Correction  of  errors  on  vouchers  before  payment  by 863 

Deposits  by,  of  Government  funds  in  foreign  banks  at  own  risk 520 

Duty  of,  with  reference  to  examination  of  vouchers 859 

Organized  militia: 

Hire  of  special  means  of  transportation  by,  when  authorized  by 

the  Secretary  of  War 421 

Not  entitled  to  pay  unless  participating  in  encampment 228 

Payment  to,  for  time  spent  In  rendering  accounts  after  period 

of  an  encampment,  not  authorized 352 

Requests  for  advance  decisions  by 203 

Special  deposit  moneys  must  be  turned  over  to  proper 479 

Disease,  stoppage  of  pay  for  absence  caused  by,  when  contracted  through 

soldier's  own  misconduct,  prior  to  August  24,  1912,  not  authorized 848 

District  mining  sheets,  expense  of  making  up,  payable  from  fund  "De- 
posits by  individuals  for  surveying  public  lands  " 291 

District  of  Columbia : 

Approval  by  Commissioners  of,  of  requisitions  against  half-and-half 

appropriations  275 

Excise  Board,  payment  of  salaries  of  employees  of  old 133 

Interest  and  principal  of  the  3.65  bonds  of  the,  are  payable  on  the 
half-and-half  plan 441 

E. 

Employees.    (See  Officers  and  employees.) 

Engineer  Department  at  large,  additional  compensation  of  clerk  in,  for 

performing  additional  duties  for  the  California  Debris  Commission..      135 
Enlisted  men: 
Army — 

Additional  pay  to,  as  sharpshooters  and  marksmen 825 

Checkage  of  travel  pay  of,  on  account  of  Indebtedness 707 

Clothing  and  bedding  of,  when  destroyed  for  sanitary  reasons 
must  have  been  by  order  of  medical  officers  of  the  Army  to 

entitle  claimant  to  reimbursement 420 

Clothing  of,  on  retired  list  of,  while  members  of  militia 49 

Continuous  service  enlistment  period  under  act  of  May  11,  1908.      235 

Designation  by,  of  beneficiaries  to  receive  gratuity  pay 61, 146 

Pay  of,  on  retired  list  of,  while  members  of  militia 49 

Reimbursement  of— 

For  private  property  lost  or  destroyed,  under  act  of  March 

8,  1885 238 

For  sleeping-car  accommodations  to,  on  discharge  not  fur- 
nished by  Govenmient 208 

For  value  of  clothing  lost  or  destroyed  in  time  of  war,  denied^     420 
Stoppage  of  pay  of,  for  absence,  under  act  of  August  24, 1912..  69,848 
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Marine  Corps — 

Amounts  checked  ag^ainst,  for  lost  property  are  miscellaneous  re- 
ceipts       849 

Ck>ntlnuous  service  pay  uf,  under  act  of  August  24,  1912 150 

Holder  of  good  conduct  medal  In,  entitled  to  additional  pay  for 

same  on  enlistment  In  Navy 880 

Second   enllstnotent   period   of,    after   three   years*   consecutiTe 

service 285 

Navy — 

Additional  pay  and  clothing  allowance  to,  who  receive  bad  con- 
duct discharge 8G6 

Additional  pay  of,  detained  in  service  after  expiration  of  en- 
listment         37 

Additional  pay  to,  for  good  conduct  medal  received  while  In 

Marine  CJorps 800 

Checkage  against  accounts  of,  on  reenllstment,  of  money  and  cost 

of  transportation  furnished  as  discharged  naval  prisoners 412 

Detained  as  essential  to  the  public  Interests  may  extaid  enlist- 
ment before  expiration  of  authorized  detention 877 

Honorable  discharge  gratuity  pay  to,  on  reenllstment  within  four 

months  based  on  rate  paid  at  time  of  discharge 361 

Necessary  i)rison  exi^enses  of,  confined  by  authority  of  court- 
martial   sentence 211 

Pay  and  benefits  of  a  minor  same  as  of 409 

Pay  of,  naturalized  after  retirement 006 

Transportation  of,  on  discharge 217 

Travel  allowance  of,  discharged  on  account  expiration  of  enlist- 
ment, while  a  prisoner 74 

Travel  allowance  of  naval  prisoner  on  discharge 751 

Travel  allowance  to,  who  extend  their  enlistments 690,805 

Enlistment  periods: 

Computation  of,  under  act  of  May  11,  1908 235 

Determination  of,  of  men  of  Army  and  Marine  Corps,  for  continuous 

service  pay,  under  act  of  August  24,  1912 160 

Enlistments : 

Marine  Corps,  second  enlistment  period  begins  at  expiration  of  three 
years*  consecutive  service  without  regard  to  discharge  and  reenllst- 
ment       285 

Navy 

Extension  of,  of  man  detained  as  essential  to  the  public  interests, 

before  expiration  of  authorized  detention 877 

Travel  allowance  on  extension  of 699, 805 

Voluntary  extension  of,  involves  period  of  one  year 377 

Within  four  months  after  honorable  discharge  from  previous  ex- 
tended        361 

Enveloi)es : 

Purchase  of,  for  use  at  headquarters  of  military  departments 34 

Rate  applicable  for  transportation  of  stamped 769 

Equipment,  proper  basis  of  charge  against  contractor  where  Government 

uses  extra,  in  completion  of  contract 342 

Erroneous  sales,  moneys  received  from,  of  public  lands  in  reclamation 
States  and  refunded  should  be  deducted  from  total  amounts  for  trans- 
fer to  reclamation  fund 415,507 
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EJrrors,  correction  of,  on  Touchers  before  payment 863 

Estimates,  inaccurate,  by  a  contractor 304, 728 

Evidence,  sufficiency  of,  as  corrected  vouchers 863 

Examinations,  reimbursement  of  traveling  expenses  of  surgeons  incurred 

In  making,  of  claimants  for  pensions  at  claimant's  residence 383 

Excess  baggage.     (See  Baggage.) 

Excess  coal,  officer  of  Navy  chargeable  with  expense  of  removal  of 499 

Excess  cost,  charge  of,  of  purchases  against  delinquent  contractor's  ac- 
count   385, 424,  509 

Eixchange,  rate  of,  allowable  under  contract,  on  money  collected  in  a  for- 
eign country,  for  the  United  States,  by  a  banking  corporation 95 

Excise  Board  of  District  of  Ck)lumbia,  payment  of  salaries  of  employees 

of 133 

Excursion  rates  to  designated  points  do  not  limit  regular  rates  to  inter- 
mediate points 868 

Executive  departments: 

Authorization  for  expenditures  from   appropriation  for  contingent 

expenses  of 11 

Date  of  payment  of  employees  in,  31-day  month  ending  on  Sunday 114 

Increase  of  salaries  of  employees  in,  payable  from  lump-sum  appro- 
priation, without  change  in  service .  128,131 

Law  governing  purchase  of  books  of  reference  by 143 

Payment  for  personal  services  of  clerks  of,  in  Washington  from  spe- 
cific appropriations  even  if  reimbursfible 406 

Payment  of  salary  of  employee  of,  for  full  period  of  leave,  when  ap- 
pointment expires  within  said  period 130 

Payment  of  salaries  of  employees  of,  for  31st  day  of  month 165 

Payment  of  salaries  of  temporary  employees  in,  when  not  notified  of 

termination  of  employment 149 

Executive  officers,  liquidation  of  indeterminate  damages  by 390 

Executive  order,  compensation  of  Isthmian  Canal  employee  injured  after, 

of  February  26,  but  prior  to,  of  March  24,  1913 468 

Expenditures : 

Authorization  for,  of  executive  department,  from  an  appropriation 

for  contingent  expenses 11 

Reimbursement  of,  of  special  commissioner,  customs  service,  for  sta- 
tionery, while  on  duty  in  foreign  country 39 

Expenses : 

Civilian  employees  in  Quartermaster's  Department  at  large  entitled 

to  living,  while  on  temporary  duty 667 

Commutation  of  actual  travel,  of  examining  surgeons 666 

Commutation  of  actual,  while  on  detail  prohibited..-^ 694 

Guards  employed  by  marshals  in  transporting  prisoners 800 

Incurred  in  entertaining  foreign  army  officers  not  a  proper  charge 

against  the  Government : 282 

Method  of  computing  daily,  of  subsistence 473 

Necessary  prison,  of  enlisted  men  in  Navy  confined  by  authority  of 

court-martial 211 

Payment  of — 

Actual,  for  subsistence^ 760 

For  making  up  district  mining  sheets 291 

Per  diem  in  lieu  of  subsistence  as  part  of  traveling 623 

To  United  States  marsj^als  where  subpoenas  are  not  served  in 
person ^        328 
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Traveling,  from  home  to  official  headquarters  of  president  of 

National  Home  for  Disabled  Volunteer  Soldiers 268 

Traveling,  of  assistant  United  States  attorneys 839 

Traveling,  to  employee  transferred  under  new  appointment,  not 

authorized 73 

Reimbursement  of — 

Deputy  collector  of  internal  revenue,  incurred  In  attending  hear- 
ing before  United  States  commissioner ^ 196 

Incurred  for  street  car  fare 546 

To  a  civilian  employee  of  the  Army  while  on  temporary  duty  at 

different  places 4T7, 568 

Traveling,   incurred  by   surgeons  in  making   examinations  of 

claimants  for  pensions  at  claimants'  residence 383 

United  States  marshal,  caused  by  escape  and  recapture  of  pris- 
oner       169 

United  States  marshal  in  executing  death  sentence 800 

Extoision  of  enlistments: 
Navy — 

Enlisted  m^  detained  as  essential  to  the  public  interests  may 
extend  period  of  enlistment  prior  to  expiration  of  authorized 

detention  377 

Travel  allowance  of  enlisted  men  on  account  of 699,805 

Extensions,  time  in  which  to  complete  a  contract  where  delay  is  charge- 
able to  the  contractor,  not  authorized 326 

Extra  compensation.     (See  Ck>mpen8ation.) 

Extradition,  fees  of  United  States  commissioners  in,  cases 654 

Extra-fare  train,  additional  charge  for  transportation  on,  subject  to  land- 
grant  deduction 810 

Extra  pay,  naval  officer  in  temporary  force  during  War  with  Spain 620 

Evidence,  determination  of  sufficiency  of,  to  support  claim  under  act  of 
May  4,  1882 1 


Accounting  for  clerk's.  In  pauper  bankrupt  cases 769 

Accounting  for,  of  United  States  court  clerks  In  naturalization  cases.  704 
Amount  of,  payable  to  witnesses  whose  depositions  are  taken  for  use 

in  land  hearings 308 

Clerk  of  United  States  district  court  for  preparing  transcript  of  rec- 
ord on  appeal 659,719 

Ck>llecting  poll  tax  and  recording  marriage  certificates  not  included  in 
earnings  and  disbursements  of  United   States  commissioners  in 

Alaska . 847 

Justice  of  peace  acting  as  committing  magistrate 691 

Paid  in  addition  to  postage  on  lost  mail  matter  can  not  be  refunded..  571 
Begisters  and  receivers  of  land  offices  for  transcripts  of  records  not 

effected  by  act  of  August  24,  1912 607 

Beimbursement,  to  licensee,  of  jmrt  of,  for  annual  license 193 

United  States  commissioners — 

In  extradition  cases 664 

Making  copy  of  warrant  of  arrest 24 

Making  transcript  for  court  of  another  district 24 
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Pate. 
Field  liiTestigatioiiB,  procnring  of  prlndng  from  private  printers  for  use 

of,  of  Public  Health  Service 683 

Field  or  camp  service  for  instruction,  defining  of,  for  pay  purposes  by 
Secretary  of  War  held  illegal 296 

Fines,  Postmaster  General  has  right  to  impose,  on  railroad  companies  for 

failure  to  provide  space  in  depots  for  handling  mails  in  transit.^ 548 

Five  Civilized  Tribes,  classification  and  appraisement  of  lands  of 818 

Flag  secretary,  additional  pay  to  lieutenant  conunander  who  serves  as, 

to  a  rear  admiral 678 

Foreign  banks.     {See  Banks.) 

Foreign  service,  payment  of  10  per  cent  increase  for,  while  stationed  In 

Washington,  not  authorized , .—      888 

Foreign-service  pay,  account  service  in  Porto  Blco 819, 821 

Forfeiture  of  lands  conveyed  by  a  grantee 897 

Freight: 

Charges  for,  on  material  for  construction  of  naval  vessels,  appropria- 
tion from  which  payable 197 

Determination  of  liability  for  loss  of 268 

Forwarded  from  destination  indicated  on  bill  of  lading  upon  order 

of  consignee  becomes  new  shipment 494 

Rate  applicable  to,  when  transported  with  passengers  at  tariff  rates..      494 
Transportation  charges  on,  where  no  through  rate  is  applicable  to 

destination 864 

Furniture,  purchase  of,  for  Federal  building  outside  of  Washington,  under 
contract  of  General  Supply  Conunlttee 188 

G. 

Game  warden,  allowance  to,  for  use  of  own  team 696 

General  average,  liability  of  Government  to  pay 246 

General  Land  Office — 

Fees  of  witnesses  whose  depositions  are  taken  for  use  by 808 

Payment  of  per  diem  in  lieu  of  subsistence  as  part  of  traveling  ex- 
penses of  certain  employees  of 628 

General  storekeeper,  at  Naval  Observatory,  not  entitled  to  clerk 876 

General  Supply  Committee,  purchase  of  furniture  for  Federal  buildings 

outside  of  Washington,  under  a  contract  of 188 

Geological  Survey,  cumulative  leaves  of  absence  of  employees  of,  In 

HawaU 26 

Good-conduct  medals,  additional  pay  to  enlisted  man  of  Navy  for,  received 

while  in  Marine  Corps 860 

Government,  rate  to  be  paid  by  departments  of,  for  advertising 837 

Government  depositaries,  designation  of  foreign  banks  as 520 

Government  Printing  Office,  manuscript  prepared  in  a  department  is  re- 
quired to  be  printed  at  the 488 

Govemm^it  property,  basis  of  charge  against  contractor  for  use  made  of, 

by  Government  in  completion  of  contract 342 

Grantee,  conveyance  by,  of  public  lands 897 

Gratuities: 

Additional  pay  to  enlisted  men  of  Navy  for  good-conduct  medal  re- 
ceived during  former  enlistment  in  Marine  Corps 360 

Holiday,  for  per  diem  employees  required  to  work  on  Labor  Day 219 

Honorable  discharge,  basis  of  computing  on  reenllstmeiit  In  Navy 
frtthin  four  months 861 
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Gratuities — Continued.  Pace. 

Payment  of  six  months'  pay,  to  designated  beneficiary 61, 146, 599 

Reimbursement  to  Army  officer  for  amounts  expended  as,  while  trav- 
eling abroad  in  mileage  status,  not  authorized 282 

Guards,  expenses  of,  employed  by  marshals  in  transporting  prisoners 800 


Half  and  half,  interest  and  principal  of  the  3.65  bonds  of  the  District  of 

CJolumbia  are  payable  on  the,  plan 441 

Half  and  half  appropriations,  approval  of  requisitions  against,  by  District 

Commissioners 275 

Hearings,  attendance  on,  before  United  States  commissioner,  of  witnesses, 

in  district  other  than  their  residence 195 

Heat  and  light  allowances: 
Army — 

Officers  of — 

Can  not  be  assigned  to  famUy 320 

On  duty  as  military  attach^ 45 

Present  regulations  of  the  War  Department  authorising  pay- 
ment of,  are  invalid 531 

When  occupying  less  than  authorized  allowance  of  rooms 55 

.  When  occupying  quarters  Jointly  with  a  civilian 793 

Navy— 

Officers  of— 

Absent  from  permanent  quarters  on  leave 83 

Amount  of,  entitled  to  when  quantity  furnished  can  not  be 

measured 83, 153 

On  temporary  duty  away  from  regular  station 67 

Payment  of,  to  persons  other  than  the  officers  or  regular 

dealers 153 

Besponsible  for  cost  of  drayage  of  coal  drawn  in  excess  of 

needs 499 

When  occupying  more  than  authorized  number  of  rooms 153 

When  occupying  quarters  Jointly 266 

When  occupying  quarters  Jointly  with  a  civilian 789 

Hire: 

Hydraulic  dredging  outfit 827 

Special  means  of  transportation  for  use  of  Army  officers  when  trav- 
eling In  a  mileage  status 224, 485 

Holidays : 

Payment  of  Government  teamsters  for 137 

Per  diem  employees  entitled  to  gratuity  pay  when  required  to  work 

on  Labor  Day 219 

Honorable  discharge  gratuity  pay,  basis  of,  on  reenlistment  within  four 

months 361 

Horses,  claim  for  value  of,  lost  in  military  service  not  allowable  under 

act  of  March  3, 1885 238 

Hospital,  private,  reimbursement  of  officer  of  Public  Health  Service  for 
cost  of  medical  treatment  in 190 


Ice-making  plant,  payment  for  installation  of,  from  contingent  appropria- 
tion       641 
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FaiEe. 
Illustrations,  cuts  for,  to  a  manuscript  prepared  In  a  depart*nent  are  re- 
quired to  be  printed  at  the  Government  Printing  Office 488 

Indebtedness,  checkage  against  travel  pay  of  enlisted  men  on  account  of..      707 
Indemnity,  refundment  of  registry  Insurance  on  lost  mail  matter  as  part 

of  value  of  goods  as 571 

Indians^  indorsement  of  warrants  payable  to  individual,  how  made 85 

Indian  affairs,  payment  of  tuition  for  Indian  children  in  public  schools 

of  California,  not  authorized 261 

Indian  lands,  time  limit  for  classification  of 318 

Indian  reservations,  payment  of  salary  of  clerk  in  an  executive  depart- 
ment at  Washington  from  appropriation  for  opening  of 406 

Indorsements,  how  made,  on  warrants  payable  to  individual  Indians 85 

Injured  employee,  payment  to  an  administrator  of  compensation  of 555 

Injuries,  compensation  to  employee  of  Isthmian  Canal  for 468,850 

Insane,  pay  and  allowances  of  nurse  in  Navy  while  confined  by  reason 

of  being 331 

Inspectors.     (See  Customs  lnspector&) 

Instructions,   payment  of  salaries  to  consular  officers  when  receiving, 

other  than  in  the  United  States 435 

Instructor,  appointment  of,  at  Naval  Academy  when  no  vacancy  exists..      560 
Insurance,   amount   of,   on  Government  barges   under  construction — to 

whom  payable  in  event  of  loss 32 

Interest : 

Costs  included  in  amount  of  Judgments  rendered  by  United  States 

courts  do  not  bear :. 562 

Method  of  payment  and  accounting  for,  on  the  3.65  bonds 441 

Interior,  Secretary  of  the,  has  not  the  right  to  liquidate  indeterminate 

damages 390 

Internal  Revenue,  Bureau  of,  reimbursement  of  deputy  collector  of,  for 

expenses  of  attending  hearing  before  United  States  commissioner 195 

International  Boundary  Commission.     {See  Commissiona) 

Interstate,  when  freight  shipment  is 494 

Interstate  commerce  commission: 

Determination  of  reasonable  rate  by 769 

Form  of  regulations  of,  authorizing  payment  to  employees  of  n  per 

diem  in  lieu  of  subsistence 640 

No  Jurisdiction  to  determine  net  rate  of  land-grant  roads 206 

Intrastate,  when  freight  shipment  is 494 

Isthmian  Canal  Commission: 

Compensation  for  injuries  to  employee  of 468,850 

Transportation  to  the  States  of  an  employee  of 624 

Waiver  of  provisions  of  contract  by..— ^ 337 

J. 

Jails,  county,  payments  for  support  of  tJnited  States  prisoners  confined  in, 

in  Oklahoma 483 

Judgments : 

Costs  included  In  amount  of,  rendered  by  a  United  States  court  do  not 

bear  interest 562 

Waiver  of  right  of  appeal  by  the  parties  does  not  authorize  the  pay- 
ment of 583 
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Jurisdiction : 

Aocoonting  offlcen  have  no,  over  claims  settied  by  Congress 288 

Auditor,  over  an  item  suspended  in  settlement  of  an  account 169 

Ck)mptroller  of  the  Treasury,  ov^  item  BOspesaAedi  by  an  auditor  In 

settlement  of  an  account .- 109 

Comptroller  will  not  assume  original,  of  daim  for  additional  oompoi- 

sation  not  passed  upon  by  an  auditor 290 

Decision  by  a  former  comptroller  on  a  question  o(  which  involved  a 

construction  of  law,  not  subject  to  review 689 

Justice,  department  of: 

Payment  of  salaries  of  certain  attorneys  of,  from  appropilatlmi  for 

"Enforcement  of  antitrust  laws,  etc" 111 

Payment  of  salary,  office  deputy  marshal  for  full  period  of  leave, 

when  appointment  of,  expires  witliin  said  period 199 

Justices  of  the  peace,  fees  of,  when  acting  as  committing  magistrate 091 

Land  grant: 

Railroad  completed  before  grant  was  made 114 

Survey  of  public  lands  within  limits  of  railroad___^ 842 

Land-grant  deductions: 

Additional  charge  for  transportation  on  extra-fare  train  subject  to—  810 

Articles  shipped  by  contractor  not  subject  to 721 

Excess  baggage  of  Army  officers  not  subject  to 675 

Made  from  published  tariff  rate  and  not  from  special  rate  under  al- 
leged contract 206 

May  reduce  rate  below  what  would  otherwise  be  reasonable  and  Just.  206 

Land  hearings,  fees  of  witnesses  whose  depositions  are  taken  for  use  in..  906 

Land  offices,  fees  of  registers  and  receivers  oA  for  transcripts  of  leeordB 

not  effected  by  act  of  August  24,  1912 COT 

Lands: 

Compromise  of  suit  over,  does  not  constitute  sale  of 397 

Conveyance  by  grantee  of  public 397 

Granted  by  the  United  States  cease  to  be  public,  while  any  title  is 

claimed  under  said  grant 397 

Moneys  received  from  erroneous  sales  of  public  in  reclamation  States 
and  refunded  should  be  deducted  from  total  amounts  for  transfer 

to  reclamation  fund 415,507 

Survey  of  public,  within  land-grant  limits 842 

Time  limit  for  appraisement  of  segregated  coal  and  asphalt 318 

Withdrawn  from  public  entry  and  sold  as  a  town  site  are  public..! 365 

Law,  construction  of,  by  a  former  comptroller  on  a  question  of  Jurisdic- 
tion, not  subject  to  review 680 

Lease,  machinery,  when  Government  is  not  liable  for  damages  to,  of  pri- 
vate company,  used  under 139 

Leaves  of  absence : 

Accrue  to  certain  per  diem  employees  while  disabled 358 

Additional  pay  of  Army  officers  during,  after  duty  in  foreign  country.  28 

Certain  per  diem  employees  after  12  consecutive  months*  service 274 

Cumulative,  employees  of  Geological  Survey,  in  Hawaii 26 

Deductions  account  of  unauthoried,  during  31-day  month 867 

Deductions  from  compensation  of  employee  for,  in  month  of  February.  772 

Employees,  naval  auxiliary  service 606 

Mileage  Army  officer  is  entitled  to  when  station  is  changed*  while  on.  2r73 
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Leaves  of  absence — Contlnned.  Pace. 

Payment  of  Govemment  teamsters  during  periods  of 137 

Payment  of  salary  of  employee  for  full  period  of,  when  appointment 

expires  within  such  period 130 

Bailway  postal  clerk,  under  act  of  March  4,  1013 7 

Reimbursement  of  cost  of  transportation  to  States  of  employee  of 

Isthmian  Canal  Ck>mmission  discharged  while  on 624 

Without  pay,  date  pay  begins,  of  employee  who  returns  prior  to  ex- 
piration of 38 

Leper,  duty  of  Govemment  to  care  for,  on  discharge  from  Navy 217 

Levee  work,  damage  by  flood  to  uncompleted  and  unaccepted 370 

Liability: 

Determination  of,  for  lost  freight 263 

Government's,  for  general  average 246 

Liability  insurance,  cost  of,  as  part  of  cost  of  extra  work 666 

License,  reimbursement,  to  licensee,  of  part  of  fee  for  annual 103 

Life-Saving  Service,  sufDciency  of  evidence  for  determination  of  claim  of 

heirs  of  deceased  surfman,  under  act  of  May  4, 1882 1 

Lighthouses^  payment  of  increased  compensation  to  employees  of,  flrom 

lump-sum  appropriation : 830 

Liquidated  damages.     (See  Damages.) 
Living  expenses.     {See  Expenses.) 

Longevity  pay.  Army  officers,  not  based  on  service  as  enlisted  man 733 

Lump-sum  appropriation: 

Payment  for  extra  services  from,  to  permanent  employee  whose  duties 

are  not  fixed  by  law  or  regulation 280 

Payment  of  Increased  compensations  from 330 


Machinery,  when  the  Govemment  is  not  liable  for  damages  to,  leased 

from  a  private  comimny 139 

Magistrate.     (See  Ck)mmltting  magistrate.) 
Mails: 

Increased   compensation   for   transportation   of,    when   transferred 

from  freight  trains  to  regular  mall  trains 166 

Railroad  companies  must  provide  space  in  depots  for  handling  in 

transit 648 

Refundment  of  postage  paid  on,  lost  in  transit 671 

Marine  Ck)rps,  enlisted  men.     (See  Enlisted  men,  Marine  Ck)rp0.) 
Marksmen.     (See  Sharpshooters.) 
Marshals,  United  States: 

Authority  of  deputy,  conferred  on  employee  of  Engineer  Department 
at  large  while  performing  duties  for  California  D4bris  Commission.      136 

Expenses  of,  in  executing  death  sentence 800 

Expiration   of  term   of  office  of  deputy  marshals  and  employees 

in,  office 604 

Office  deputy,  payment  of  salary  of,  for  full  period  of  leave,  when 

appointment  of,  expires  within  said  period 130 

Payment  of  expenses  of,  where  subpoenas  are  served  lawfully  but 

not  in  person 328 

Reimbursement  of,  for  expenses  caused  by  escape  and  recapture  of 

prisoner 160 

Massachusetts,  reconsideration  of  claim  of  State  of,  denied 680 
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Medal&     {See  Good-conduct  medal.)  Pans. 

Mediation  and  Conciliation,  calling  cards  for  Board  of 243 

Medical  attendance  : 

Payment  for,  furnished  to  civilian  employees 64 

Reimbursement  of  officer  of  Public  Health  Service  for  cost  of,  in 

private  hospital 190 

Mexican  Boundary  Ckmrniission.     (See  GommisBion&) 
Mileage: 

Army  officers — 

Amount  entitled  to  when  station  is  changed  while  on  leave  of 

absence 273 

Deduction  of  3  cents  per  mile  where  Government  furnishes  spe- 
cial means  of  transportation 224 

Hire  of  special  means  of  transportation  ^or  use  of,  when  trav- 
eling in  a,  status 485 

Transportation  of  personal  baggage  of,  while  traveling  on 45, 182 

When  transferred  at  own  request i 232 

When  traveling  abroad  in,  status  not  entitled  to  reimbursement 
for  amounts  expended  for  pasq[K>rts,  tips,  transfer  of  personal 

baggage,  etc 282 

When  traveling  in,  status  not  entitled  to  reimbursement  after 
September  24,  1913,  for  transportation  of  personal  baggage—      356 

Naval  officers,  for  travel  performed  on  naval  vessels 741 

Payment  of,  and  compensation  to  consular  officers  after  terminatloQ 

of  period  of  service 596 

Payment  of  expenses  in  lieu  of,  to  T7nited  States  marshal  when  sub- 
poena is  served  lawfully  but  not  in  person 328 

Military  Academy.     (See  United  States  Military  Academy.) 

Military  attach^.     (See  Attach^,  military.) 

Military  departments  envelopes,  purchase  of,  for  use  at  headquarters  of.        34 

Militia,  Organized: 

Clothing  of  retired  enlisted  men  of  Army,  while  members  of 49 

Disbursing  officer  of,  not  entitled  to  pay  for  period  of  encampment 

unless  actually  participating 228 

Officers  or  members  of,  may  be  paid  for  participation  in  an  encamp- 
ment, fronl  date  of  leaving  home  to  date  of  return 421 

Pay  of  participants  in  rifle  practice 724 

Pay  of  retired  officers  and  enlisted  men  of  Army,  while  members  of__        49 
Pay  to  disbursing  officer  of,  for  time  spent  in  rendering  accounts  after 

period  of  encampment,  not  authorized 352 

Regulation  by  the  Secretary  of  War  as  to  what  constitutes  "Actual 
field  and  camp  service  for'  instruction,"  for  pay  purposes,  held 

illegal  296 

Suspension  of  former  decision  regarding  field  or  camp  service  for 

instruction 724 

Mining  regulations.     (See  Regulations,  mining.) 

Minor,  pay  and  allowances  of,  in  Navy 409 

Miscellaneous  receipts: 

Amounts  checked  against  enlisted  men  of  Marine  Corps  for  lost  prop- 
erty are 349 

Amounts  deducted  from  claim  against  Government  as  a  set-off  are—      349 
Moneys  received  in  accordance  with  section  4  of  act  of  August  20, 

1912,  should  be  covered  Into  the  Treasury  as 397 

Mistake,  alleged,  by  contractor  in  submitting  bid 304, 728 
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Psge. 
National  forests,  refundment  of  amounts  erroneously  covered  into  the 

Treasury  in  connection  with i 490 

National  Home  for  Disabled  Volunteer  Soldiers,  traveling  expenses  for 
president  of 268 

Naturalized,  pay  of  retired  enlisted  man  of  Navy  who  was,  after  retire- 
ment       606 

Naval  Academy: 

Academic  board  of,  recommendation  of,  necessary  to  continuance  of 
midshipman  in  service  pending  reexamination  for  commission  as 

ensign 141 

Appointment  of  instructor  at,  when  no  vacancy  exists 566 

Commutation  of  quarters  to  officers  on  duty  at 709 

Naval  Observatory,  general  storekeeper  at,  not  a  pay  officer  and  not  en- 
titled to  a  clerk 376 

Naval  prisoners.     {See  Prisoners,  Navy.) 
Navy: 

Additional  pay  for  service  in  Porto  Rico 819 

Aides  to  rear  admirals,  computation  of  pay  of 675 

Assistant  paymaster,  appointed  from  civil  life 637 

Auxiliary  service,  leaves  of  absence  to  employees  of 506 

Coxswains,  additional  pay  to  regularly  rated 618 

Dental  officers,  employment  of  civilian  dentists  where,  are  not  avail- 
able  ^ 211 

Deserters,  payment  of  rewards  for  delivery  of 767 

Enlisted  men.     (See  Enlisted  men.  Navy.) 

Leaves  of  absence.     (See  Leaves  of  absence,  Navy.) 

Method  of  accounting  for  profits  from  sales  of  ship's  stores 516 

Nurse  Corps  (female) — 

Pay  and  allowances  of,  while  confined  in  Government  Hospital 

for  the  Insane 331 

Travel  allowances  of 705 

Officers  of — 

Advanced  in  rank  by  act  of  Congress — 

Date  pay  begins 199 

Not  an   advancement   in   office  within  meaning  of  act   of 

March  4,  1913 199 

Assistant  naval  constructor,  pay  and  allowances  of,  under  act  of 

March  4,  1913,  on  appointment  from  grade  of  ensign 186 

Assistant  paymaster  in,  pay  of,  on  promotion  to  passed  assist- 
ant paymaster 58 

Chargeable  with  expense  of  removal  of  excess  coal 499 

Constructive  service  credit  to  pay  clerk  on  reappointment 830 

Data  which  should  be  furnished  in  certificates  of,  relative  to 

quarters 153 

Evidential  value  of  certificates  of,  as  to  number  of  rooms  occu- 
pied as  quarters 83 

Extra  pay  of,  in  temporary  force  during  War  with  Spain 620 

Heat  and  light  allowance  of — 

Basis  of  payment  when  exact  quantity  of  iUuminant  used 

can  not  be  determined 83, 153 

On  temporary  duty  away  from  regular  station 67 

Payment  of,  to  persons  other  than  the  officers  or  regu- 
lar dealers . 153 
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Navy — Oonttnned. 

Officers  of— Oontiniied. 

Heat  and  light  allowance  of — Continued.  !>•«& 

When  abarait  from  permanent  qnartars  on  leave 83 

When  occopjring  an  apartment  Jointly  with  a  civilian 789 

When  occupying  more  than  authorized  number  of  rooms 153 

Midshipmen,  pay  of,  graduated,  but  on  leave  of  absence  await- 
ing reexamination  for  commission  as  ensign 141 

Mileage  to,  for  travel  performed  on  naval  vessels 741 

Not  entitled  to  10  per  cent  additional  pay  while  traveling  from 

sea  duty  beyond  seas  to  sea  duty  in  the  United  States 481 

Pay  and  allowances  of,  assigned  to  duty  with  Cuban  Government.      580 

Pay  and  allowances  of,  determined  by  actual  duty  performed 651 

Payment  of  commutation  of  quarters  to,  on  duty  at  Naval 

Academy 700 

Payment  of  commutation  of  quarters  to,  where  quarters  on  a 

vessel  are  available  for  use 651 

Payment  to,  of  an  erroneous  amount  reported  to  Congress  and 

appropriated  binding  on  accounting  officers 288 

Performing  duty  on  a  vessel,  but  not  quartered  on  board,  not 

entitled  to  sea  pay 651 

Promotion  of,  not  physically  qualified 13 

Pay.     (See  Pay,  Navy,) 

Pay  clerk,  appointment  of  additional,  for  duty  on  supply  ship 584 

Pay  officers,  period  allowed  for  settling  final  accounts 559 

Travel  allowance  of,  prisoner  on  discharge 751 

Travel  allowance  to  enlisted  men  at  expiration  of  extended  enlist- 
ment.  690,805 

Vessels  of,  freight  charges  on  material  for  construction  of,. appro- 
priation  from  which   payable 197 

Navy  Department: 

Purchase  of  rubber  boots  for  use  of  laborers  of,  from  appropriation 

"  Contingent  expenses.  Navy  D^artment,"  not  authorised 906 

Regulations  by,  governing  mileage  void 741 

Navy  Yards: 

Leave  of  absence — 

Accrues  to  certain  i)er  diem  employees  of,  while  disabled 358 

With  pay  allowed  per  diem  employees  of,  after  12  consecutive 

months'  service 274 

Notice*  temporary  employees  not  receiving,  of  termination  of  employ- 
ment, payment  of  salaries  of 149 

Nurses : 
Navy — 

Pay  and  allowance  of,  while  eonflned  in  Government  Hospital 

for  the  Insane 331 

Travel  allowances  of 705 

O. 
Officers  and  employees : 

Accounting  for  fees  of  United  States  court  clerks  in  pauper  bankrupt 

cases -. 759 

Accounts  of  administrative,  who  receive  public  moneys 526 

Additional  compensation  of,  of  the  Engineer  Department  at  large,  for 
performing  additional  duties  for  the  Callfomia  Debris  Commission.     135 
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Officers  and  employees — Gontinaed.  p^^^^ 

Additional  compensation  to,  of  Interstate  Commerce  CJommission,  for 
duty  In  connection  with  hearings 223 

.Additional  pay  of,  of  Bevenae-Cutter  Service,  under  act  of  June 

80,  1902. . 144 

Antedating  appointments  of,  for  pay  purposes,  prohibited 214 

Appointment  of  Instructor  at  Naval  Academy  when  no  vacancy  exists.      666 

Baths  included  In  subsistence  allowance 779 

Ck)mpensation  for  injuries  to,  of  the  Isthmian  Canal 468,  850 

Compensation  of  annual  and  per  diem,  when  not  performing  actual 

services  because  of  lack  of  worlt 236 

Compensation  of,  for  fractional  part  of  31-day  month 867 

Correction  of  errors  on  vouchers  by  administrative  officers 863 

Cumulative  leaves  of  absence  of,  of  Geological  Survey,  in  Hawaii 26 

Date  of  payment  of,  31st  day  of  month  falling  on  Sunday 114 

Date  pay  of,  begins  who  return  prior  to  expiration  of  leave  without 

pay 38 

Deduction  from  compensation  of,  for  absence  in  February 772 

Effect  of  act  of  March  4,  1913,  on  details  of,  to  duty  as  members  of 

boards  of  examiners,  Civil  Service  Commission 106 

Examining  surgeons  entitled  only  to  actual  traveling  expenses 666 

Expiration  of  term  of  office  of  salaried  deputy  marshals  and  em- 
ployees in  a  marshal's  office 604 

Extent  of  examination  of  vouchers  by  disbursing  officers 859 

Extra  compensation  to  cleric  in  Treasury  Department  for  services 

rendered  to  Tariff  Board 633 

Extra   compensation   to,   of  International   Joint  Waterways   Com- 
mission       280 

Extra  compensation  to  stenographer  to  district  Judge  for  transcript 

of  testimony 731 

Fees  of  clerks  of  United  States  courts  for  preparing  transcript  of 

record  on  appeal 669,  719 

Fees  of  clerks  of  United  States  courts  in  naturalization  cases 764 

Fees  of  registers  and  receivers  of  land  offices  for  transcripts  of  rec- 
ords not  affected  by  act  of  August  24,  1912 607 

Fees  of  United  States  commissioners  in  Alaska  for  collecting  poll  tax 
and  recording  marriage  certificates  not  included  in  earnings  and 

disbursements 847 

Increase  in  compensation  of — 

From  lump-sum  appropriation 272 

Of  lighthouses,  payable  from  lump-sum  appropriation 380 

Payable  from  lump-sum  appropriation,  without  change  In  serv- 
ice    128, 131 

Leave  of  absence  of — 

Certain  per  diem,  accrues  while  disabled 368 

With  pay  allowed  certain  per  diem,  only  after  12  consecutive 

months'  service 274 

Liquidation  of  indeterminate  damages  by  executive  or  administrative 

officers 390 

Naval  auxiliary  service,  leave  of  absence  to 506 

Not  entitled  to  per  diems  when  tare  of  carrier  includes  cost  of  sub- 

Bistence 60 

Not  entitled  to  transportation  from  home  to  official  headquarters —      268 
Payment  for  medical  attendance  furnished  to .       64 
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Officers  and  employeeeh-Contlnued.  p^^^^ 

Payment  of,  for  personal  services  in  executive  departments  in  Wash- 
ington from  appropriation  for  specific  purpose  even  if  reimbursable.      406 
Payment  of  salaries  of^ 

For  full  period  of  leave,  when  appointment  of,  expires  within 

said  period 130 

For  3l8t  day  of  month-:- 166 

Temporary,  when  not  notified  of  termination  of  employment 149 

Payment  to- 
Actual  expenses  for  subsistence 700 

Administrator  of  compensation  of  injured 555 

By  Interstate  Commerce  Commission  of  a  per  diem  in  lieu  of 

subsistence 640 

Consular  officers  of  salary  and  mileage  after  termination  of 

period  of  service 506 

Consular  officers  of  salary  when  receiving  instructions  other  than 

in  the  United  States 435 

Fixed  allowance  for  use  of  own  conveyance  as  part  of  comp^isa- 

tlon 696 

Fixed  allowance  to  examining  surgeons  for  use  of  own  convey- 
ances       666 

Per  diem  as  extra  compensation  to,  holding  statutory  position  but 

detailed  temporarily 694 

Per  diem  in  lieu  of  subsistence  as  part  of  traveling  expenses  of, 

of  General  Land  Office 623 

Per  diem,  entitled  to  gratuity  pay  for  work  on  Labor  Day 219 

Performing*  service  In  connection  with  a  specific  act  not  a  depart- 
mental  service 776 

Purchase  of  rubber  boots  for  use  of,  in  'S&yj  Departmoit 306 

Railway  postal  clerks  who  have  left  the  civil  service  must  reenter 

railway  postal  service  at  lowest  grade 382 

Reimbursement  to — 

Civilian,  of  the  Army  for  living  expenses  Incurred  while  on 

temporary  duty  at  different  places 477,568 

Civilian,  in  quartermaster's  department  at  large,  of  living  ex- 
penses while  on  temporary  duty 667 

Inspector,  of  amounts  expended  for  street  car  fare 546 

Reinstatement  of  suspended,  with  pay  from  date  of  suspension 505 

Right  of,  of  Government  to  grant  extension  of  time  to  contractor  for 

reasons  not  specified,  in  contract 325 

Right  to  compensation  of  a  higher  grade  prior  to  appointment  thereto.      214 

Right  to  extra  compensation 223 

Settlement  of  claims  for  unliquidated  damages  by G61 

Statutory  pay  of  customs  inspectors  at  port,  of  New  York 782 

Transfer  of,  from  statutory  position  to  position  under  lumi>-sum  ap- 
propriations with  increased  compensation 9 

Transportation  to  the  States  of  an  employee  of  the  Isthmian  Canal 

Commission ^ 624 

Traveling  allowances  of  substitute  railway  mail  clerk 7 

Traveling  expenses  of  assistant  United  States  attorneys 839 

Traveling  expenses  of,  when  transferred  under  new  appointment 73 

Oklahoma,  payments  for  support  of  United  States  prisoners  in  county 
JaUs  In  State  of ^ 483 
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Orders:  p,^^ 
Accounting  officers  not  bound  to  accept,  as  best  evidence  in  com- 
puting allowances 604 

Delay  in  filling  unreasonable 714 

Ordnance  appropriations,  transfer  to,  of  value  of  materials  used  at 

arsenals l 609 

Organised  Militia.    (See  Militia,  Organiied.) 
Original  appointment    (See  Appointment) 

P. 

Panama  Canal.    (See  Isthmian  Canal.) 

Panama  Bailroad  Co.,  reimbursement  of;  for  sums  paid  its  employees 

on  account  of  personal  injuries 160 

Party  service  distinguished  from  individual  service 760 

Passports,  payments  for,  included  in  mileage  allowance 282 

Paving,  at  Qovemment  expense,  of  private  all^  adjacent  to  public 

building 192 

Pay: 

Additional.    (See  Additional  pay.) 
Army- 
Additional,  for  service  in  Porto  Rico 821 

Additional,  to  enlisted  men  for  qualifying  as  sharpshooters  and 

marlcsmen 826 

Cadets  of  the  Military  Acedemy  from  July  1,  1876,  to  June 

80,  1898 J 394 

Enlisted  men — 

Serving,  while  on  retired  list  of,  as  members  of  Organized 

Militia 49 

Stoppage   of,   for   absence   caused   by  disease   contracted 
through  soldier's  own  misconduct,  prior  to  August  24, 

1912,  not  authorized 69,848 

Officers  of— 

Additional  pay  of,  during  leave  of  absence  following  duty 

in  foreign  country 28 

Increase  of,  for  foreign  service  during  time  spent  in  Wash- 
ington, not  authorized 383 

Longevity  for  service  as  enlisted  man 733 

Serving,  while  on  retired  list  of,  as  members  of  Organized 

Militia 49 

Six  months'  gratuity  to  beneficiary  of 699 

Continuous  service.    (See  Continuous-service  pay.) 

Date  of  beginning  of,  of  employee  who  returns  prior  to  expiration 

of  leave  without  pay 38 

Gratuity,  designation  of  beneficiaries  to  receive,  by  enlisted  men  of 

Army 61, 146 

Gratuity  for  Labor  Day : : 219 

Marine  Corps,  when  entitled  to  second  enlistment 286 

Navy- 
Act  of  March  4,  1913,  does  not  apply  to  officers  advanced  by 

special  act  of  Congress 199 

Additional,  for  good-conduct  medal  received  while  in  Marine 

Corps 360 

Additional,  for  service  in  Porto  Rico 819 

8*— VOL  20— 14 67 
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Pay — GontinDed. 

Navy— Oontlnaed. 

Boliated  men —  Page. 
Additional  of,  detained  in  service  after  expiration  of  enlist- 
ment        37 

Benefits  and,  of  minor  are  same  as,  of  enlisted  man 400 

Gheckage  against,  of  persons  on  reenllstment,  for  mon^  and 
cost  of  tranfS)ortation  fnmisbed  as  discharged  naval  pris- 
oners        412 

Honorable  discharge  gratuity,  on  reenllstment  within  fonr 

months  based  on  rate  paid  at  time  of  discharge 361 

Katnralized  after  retir^nent 606 

When  in  receipt  of  bad-condnct  discharge 856 

Nnrse  of,  while  confined  in  Government  Hospital  for  the  Insane.      331 
Officers  of— 

Advanced  in  rank  by  act  of  Ck>ngress,  date  pay  begins 199 

Appointed  from  civil  life 637, 830 

Assigned  to  duty  as  adviser  of  Cuban  Government 580 

Assistant  naval  constructor,  under  act  of  March  4,  1913,  on 

appointment  from  grade  of  ensign 186 

Assistant  paymaster  in,  on  promotion  to  passed  assistant 

paymaster I * 58 

Determined  by  actual  duty  performed 651 

Midshipmen,  graduated,  but  on  leave  of  abs^ce  awaiting  re- 
examination for  commission  as  ensign.. 141 

Not  entitled  to  10  per  c«it  additional,  while  traveling  from 

sea  duty  beyond  seas  to  sea  duty  in  the  United  States 481 

Passed  assistant  paymaster  in,  on  promotion  from  assistant 

paymaster 58 

Performing  duty  on  a  vessel  but  not  quartered  there^  not 

entitled  to  sea  pay 651 

Temporary  force  during  War  with  Spain 620 

Navy-yard  employees,  for  leaves  of  absence  after  one  year's  service..      274 
Organized  Militia- 
Disbursing  officer  of— 

Not  entitled  to,  for  time  spent  in  rendering  accounts  after 

period  of  encampment 352 

Who  does  not  participate  in  an  encampment 228 

Officers  and  men  of — 

Attending    an    encampment   within    the    meaning    of    the 

miUtla    act 296 

Participating  in  an  encampment,  limited  from  date  of  leav- 
ing home  to  date  of  return 421 

Participating  in  rifle  practice 724 

Suspension  of  former  decision  regarding  field  or  camp  service 

for    instruction 724 

Reinstatement  of  suspended  employee  with,  from  date  of  suspension.      505 
Travel.     (See  Travel  pay.) 
Pay  Clerks: 
Navy — 

Appointment  of  additional,  for  duty  on  supply  ship 584 

Appointment  of,  from  civil  life 830 

Period  allowed,  for  settling  final  accounts 559 
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Page. 
Paymaster,  general  storekeeper  at  Naval  Observatory  not  a,  and  not  en- 

titied  to  a  clerk 376 

Paymaster,  assistant.  Navy,  appointment  of  from  civil  life 637 

Paymaster's  derks.  Navy,  appropriation  "Pay  of  the  Navy,  1914,"  not 

available  for  hire  of,  for  general  storekeeper  at  Naval  Observatory 376 

Payments : 

Account  support  and  care  of  United  States  prisoners  confined  in 

county  Jails  in  Oklahoma 483 

Actual  expenses  for  subsistaice 760 

Additional,  claimed  by  reason  of  alleged  mistake  in  contract  terms.  304, 728 

Based  on  corrected  vouchers 863 

Basis  of — 

For  freight  when  transported  with  passengers  at  tariff  rates 494 

For  shipments  on  Government  bill  of  lading 585 

For  transportation  on  one  ticket  of  less  number  of  persons  than 

party  rates  applies  to 323 

To  contractor  for  delivery  of  inferior  grade  of  coal 664 

To  contractor  where  Government  annuls  contract  and  purchases 

extra  equipment  for  completion  of  work 342 

To  minor  in  Navy  same  as  of  enlisted  man 409 

When  contractor  defaults  and  surety  company  completes  work 311 

Checks  of  purchasers  of  products  of  national  forests  are  not,  until 

collections  are  actually  made 490 

Commutation  of  actual  travel  expenses  to  examining  surgeons 666 

Compensation  and  mileage  to  consular  officers  after  termination  of 

period  of  service 596 

Compensation  for  injuries  received  by  Isthmian  Canal  employee 468, 850 

Compensation  of  injured  employee  to  administrator 555 

Compensation  of  ofllcers  and  employees  for  fractional  part  of  31- 
day  month 867 

Contract  providing  for  partial,   on   completion  of  separate  items 

of  work 307 

Cost  of  installing  an  ice-making  plant,  from  contingent  appropria- 
tion       641 

Date  of,  of  salaries  of  Government  employees,  31st  day  of  month 

falling  on  Sunday 114 

Disbursing  ofl)cer*s  checks  not  accepted  as  sole  evidence  of,  unless 

made  on  designated  depositary '     520 

Expense  of  making  up  district  mining  sheets 291 

Expenses  of  United   States  marshals  for  serving   subpoenas  law- 

fuUy  but  not  in  person 328 

Fixed  allowance  for  use  of  own  conveyance  as  part  of  compensa- 
tion       696 

Fixed  allowance  to  examining  surgeons  for  use  of  own  conveyance 

prohibited 666 

Government  teamsters,  for  holidays,  leaves  of  absence,  or  time  lost 

on  account  of  personal  injuries 137 

Heat  and  light  allowance  of  naval  oflicers,  made  to  persons  other 

than  the  ofllcers  or  regular  dealers 153 

Holder  of  power  of  attorney  from  bankrupt  contractor  not  entitled  to, 

due  to  contractor 43 

Judgments  before  the  right  of  appeal  expires 508 
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Payments — Oantinued.  Fige. 

Medical  attendance  of,  fumlfihed  to  civilian  employees 64 

Method  of,  and  accounting  for  3.65  bonds 441 

Money  due  deceased  Army  officer,  to  administrator 740 

Per  diem  as  extra  compensation  to  man  on  detail 694 

Per  diem  in  lieu  of  subsistence  as  a  part  of  compensation 640 

Per  diem  In  lieu  of  subsistence  as  part  of  traveling  expenses 623 

Receiver  In  bankruptcy  entitled  to,  due  bankrupt  contractor 43 

Regulations  by  the  Secretary  of  War  authorizing,  of  heat  allowances 
in  excess  of  that  authorized  by  the  act  of  March  2,  1907,  are  In- 
valid        531 

Rewards  for  delivery  of  naval  deserters 767 

Rubber  boots  for  Navy  employees  from  appropriation  "  CJontingent  ex- 
penses. Navy  Department,"  not  authorized 306 

Salaries  of  consular  officers  receiving  instructions  other  than   in 

the  United  States 435 

Salary  and  expenses  of  members  of  commission  on  equitable  distri- 
bution of  the  waters  of  the  Rio  Grande 643 

Salary  of  clerk  In  an  executive  department  at  Washington  from 

reimbursable  appropriation  for  opening  Indian  reservations 406 

Salaries  of  temporary  employees  when  not  notified  of  termination 

of  employment 149 

Six  months'  pay  gratuity  of  an  Army  officer  to  a  designated  bene- 
ficiary        509 

Transportation  of  freight  where  through  rate  is  not  applicable  to 

destination 364 

When  appropriated  for  by  CJongress  must  be  made  even  though 

amount  reported  is  erroneous 288 

Work  required  by  contracting  officer  but  not  specified  In  contract 229 

Pay  ofl^cers,  Navy,  period  allowed  for  settling  final  accounts 559 

Penalty : 

Imposed  on  Army  officer  for  violation  of  provision  of  act  of  August 

24,   1912 28 

Provision  for  liquidated  damages.  In  contract,  held  to  be  a 16 

Pension  Office,  reimbursement  of  surgeons  of,  and  expert  surgeons  for  ex- 
penses Incurred  In  making  examinations  of  claimants  for  i)aislons 

at  claimant's  residence 383 

Pensions,  actual  traveling  expenses  to  examining  surgeons  for 666 

Percentages,  retention  of,   until  completion  and  repair  of  levee  work 

damaged  by  fiood 870 

Per  diem : 

Leave  of  absence  accrues  to,  employees  of  Navy  Department  while 

disabled 358 

Method  of  computing  daily  expense  of  subsistence  when  fixed  at  a 

certain  sum 473 

Officers  and  employees  not  entitled  to  when  fare  of  carrier  Includes 

cost  of  subslstaice 1 60 

Payment  of— 

As  extra  compensation  to  man  on  detail 604 

In  lieu  of  subsistence  as  part  of  traveling  expenses 623 

In  lieu  of  subsistence  from  lump-sum  appropriations 640 

Personal  baggage.    {Bee  Baggage.) 
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Personal  furnishings,  payment  for,  by  Government  for  Navy  employees 

not  authorized 306 

Personal  injuries: 

Government  teamsters,  payment  of,  f6r  time  lost  on  account  of 137 

Panama  Canal  employees^  payments  on  account  of 468, 860 

Personal  property,  basis  of  payment  for  shipment  of,  of  Army  officer.^..      286 
Personal  services: 

Extra  compensation  to  stenographer  to  district  judge  for  transcript 

of  testimony 731 

Fees  of  justice  of  -pesice  when  acting  as  committing  magistrate 691 

Payment  for,  from  lump-sum  appropriation 330 

Payment  for,  In  an  executive  department  from  reimbursable  appro- 
priation for  specific  purpose 406 

Payment  of  extra  compensation  for,  from  lump-sum  appropriation 280 

Payment  of  extra  compensation  to  clerk  whose  compensation  is  fixed 

by  law  for,  rendered  to  Tariff  Board 633 

Rendering  of,  in  connection  with  a  specific  act  not  a  departmental 

service 776 

Porto  Rico,  additional  pay  for  service  in 819, 821 

Postage,  refundment  of,  on  lost  mall  matter 571 

Postal  clerk,  transfer  of,  to  Railway  Mail  Service 187 

Postmaster  General,  authority  of,  to  Impose  fines  on  railroad  companies 

for  failure  to  provide  space  in  depots  for  handling  mails  in  transit 548 

Post  Office  Department: 

Increased  compensation  for  transportation  of  mails  transferred  from 

freight  trains  to  regular  mail  trains 156 

Postal  Service  not  an  "executive  deimrtment  or  other  Government 
establishment  in  Washington  '*  within  meaning  of  act  of  June  17* 

1910 4 

Railroad  companies  must  provide  space  in  depots  for  handling  mails 

in  transit 548 

Railway  postal  clerks  who  have  left  the  civil  service  must  reenter 

railway  postal  service  at  lowest  grade 382 

Refundment  by,  of  postage  paid  on  mall  matter  lost  in  transit 571 

Substitute  railway  mall  clerk  in,  traveling  allowances  of 7 

Transfer  of  postal  clerk  to  Railway  Mail  Service 187 

Power  of  attorney,  holder  of,  from  bankrupt  contractor  not  entitled  to 

payments  due  contractor 43 

Printing : 

Manuscripts  prepared  in  a  department  required  to  be  printed  at  Gov- 
ernment Printing  Office 488 

Procuring  of,  from  private  printers  for  use  of  field  inveetigatlcwB 583 

Prisoners : 
Navy — 

Gheckage  against  accounts  of,  on  reenlistment,  of  money  and  cost 

of  transportation  furnished  on  discharge  as 412 

Travel  allowance  of,  discharged  on  account  expiration  of  ailist- 

ment 74 

Travel  allowance  of,  on  discharge 751 

Reimbursement,  to  United  States  marshal,  for  expenses  caused  by 

escape  and  recapture  of 159 

United  States,  payments  for  support  of,  in  county  jails  in  Oklahoma.      483 
Prison  expenses,  necessary,  of  enlisted  men  6t  Navy  confined  by  authority 
of  court-martial  sentence QUI 
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Prlrate  property: 

Reimbursemoit  of  officers  and  enlisted  men  of  Army  for —  p^^^ 

Destroyed  for  sanitary  reason  by  order  of  medical  officers  of 

the  Army 420 

Lost  or  destroyed  in  time  of  war,  not  authorized 420 

Lost  In  military  service 238 

Proceeds: 

Disposition  of,  of  sale  of  lands  under  provisions  of  section  4  of  the 

act  of  August  20,  1912 897 

Received  from  erroneous  sales  of  public  lands  In  reclamation  States 
and  refunded  should  be  deducted  from  total  amounts  for  transfer 

to  reclamation  fund 415,  S97 

Sale  of  town  sites  from  lands  withdrawn  from  public  entry  should 

be  treated  the  same  as  f)*om  a  sale  of  public  lands 365 

Sale  of  waste  paper,  not  available  for  certain  purposes 20 

Profits,  accounting  for,  from  sales  of  Navy  ship's  stores 616 

Promotions,  Navy,  officers  of,  not  physically  qualified 13 

Proof,  burden  ot  as  to  set-off  against  dalm  Is  on  Govemmoit 263 

Property,  Government,  use  by  Government  of,  In  completion  of  contract 

and  basis  of  charge  against  defaulting  contractor  for  same 342 

Proposala     {See  Bld&). 
Public  buildings: 

Building  extension  to,  not  authorized  under  appropriation  for  "al- 
terations, improvemoits,  and  repairs  "  of T8 

Outside  of  Washington,  purchase  of  furniture  for,  under  contract  of 

General  Supply  Committee 188 

Paving  of  private  alley  adjacent  to,  at  Govenun^it  expense 192 

Public  Health  Service: 

Opinion  of  Surgeon  General  of,  not  conclusive  on  accounting  officers.-         1 
Procuring  of  printing  from  private  printers  for  use  in  field  Investiga- 
tions of 683 

Reimbursement  of  officer  of,  for  cost  of  medical  treatment  in  private 

hospital 190 

Public  lands: 

Conveyance  by  grantee  of 397 

Deposits  by  Individuals  for  survey  of,  may  be  used  for  the  purpose 

of  making  up  district  mining  sheets^  subject  to  certain  restrictions.      291 
Lands  once  granted  by  the  United  States  cease  to  be,  while  any  titie 

Is  claimed  under  said  grant 397 

Moneys  received  from  erroneous  sales  of,  in  reclamation  States  and 
refunded  should  be  deducted  from  total  amounts  for  transfer  to 

reclamation  fund 415, 597 

Sales  of  town  sites  from  land  withdrawn  from  public  entry  are 366 

Surveys  of,  within  land-grant  limits 842 

Public  schools,  Indian  children  in,  of  State  of  California,  paymoit  of  tui- 
tion for,  not  authorized 261 

Purchases: 

Additional  supplies  from  contractor  at  contract  rates  without  read- 

vertisement 582 

Against  delinquent  contractor's  account 385, 424, 509, 591 

Basis  of  charge  against  contractor  for,  of  extra  equipment  used  by 

Government  in  completion  of  contract 342 

Books  of  reference,  by  executive  departments  or  other  Government 
establishments 143 
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Bavelopes,  for  nse  at  headquarters  of  military  departments 31 

Furniture  for  Federal  buildings  outside  of  Washington,  under  con- 
tract of  General  Supply  Oommittee 188 

Not  to  be  made,  of  machinery  and  appliances  for  certain  purposes, 
from  proceeds  of  sale  of  waste  paper 20 

Reclamation  Service,  of  supplies  for  field  force  of,  not  governed  by 
act  of  June  17,  1910 42 

Reprints  of  a  Journal  containing  manuscript  rejected  by  Depart- 
ment of  Agriculture  not  authorized 488 

Rubber  boots  for  Navy  employees,  at  Government  expense  not  author- 
ised  H 806 

Supplies  in  excess  of  quantities  contracted  for,  not  authorised 250 


Quantum  meruit,  work  performed  for  War  Department  and  not  contracted 
for  should  be  paid  for  on,  basis 437 

Quarters : 

Available  for  Army  officers,  if  occupied  by  persons  not  entitled  to 
them 87 

.  Commutation  of— 

Officers  in  Army  transport  service 664 

Officers  of  the  Army  not  entitled  to,  while  serving  without  troops, 

if  public,  are  available 87 

Officers  of  the  Army  when  occupying  public  quarters  through  the 

courtesy  of  another  officer 618 

Officers  of  the  Army,  while  on  duty  without  troops .     87 

Officers  on  duty  at  Naval  Academy 700 

Officers  who  retain  public,  at  permanent  station  not  entitled  to, 

at  temporary  station , 413 

Pay  officer  of  Navy  where  quarters  on  vessel  are  available 651 

Data  which  should  be  furnished  in  certificates  of  naval  officers 
relative  to 83, 158 

R. 
Railroads : 

Deposits  by,  for  survey  of  public  lands  within  land-grant  limits 842 

Increased  compensation  to,  for  transportation  of  mails  transferred 

from  freight  trains  to  regular  mall  trains 156 

Regular  rates  to  intermediate  point  not  limited  by  excursion  rates 

to  a  more  distant  point 868 

Railway  Mail  Service,  transfer  of  postal  clerk  to 187' 

Railway  postal  clerk  who  resigns  and  leaves  the  dvil  service  must  reciter 

railway  postal  service  at  lowest  grade 882 

Rations,  commutation  of.    {See  Ckmimutation  of  rations.) 

Receipt  of  money  within  the  meaning  of  section  8617,  Revised  Statutes..      840 

Receivers.     {See  Registers.) 

Reclamation  fund : 

Lands  withdrawn  from  public  entry  and  sold  as  townsites  are  public 

lands —      866 

Moneys  received  from  erroneous  sales  of  public  lands  in  reclamation 
States  and  refunded  should  be  deducted  from  total  amounts  for 
transfer  to ^ 415,597 
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Moneye  received  In  accordance  with  fleetton  4  of  act  of  Angnat  20, 
1W2,  Bhould  not  be  credited  to  tbe 397 

Reclamation  Service,  field  force  of,  pnrcliafle  of  suppUea  for,  not  gov- 
erned by  act  of  June  17,  1910 42 

Becords,  fees  of  registers  and  receivers  of  land  ofBoea  for  transcripts  of, 

not  affected  by  act  of  August  24,  1912 •  807 

Beenlistments : 
Navy— 

Cbeckage  against  account  on,  of  money  and  cost  of  transporta- 
tion furnished  as  discharged  naval  prisoner 412 

Pay  and  benefits  of  a  minor  on,  same  as  of  enlisted  man 409 

Refrigerating  plant    (See  Ice-making  idant) 
Refundment : 

Amounts  erroneously  covered  into  the  Treasury 490 

Moneys  received  from  erroneous  sales  of  public  lands  in  reclamation 

States - 415 

Postage  paid  on  mail  matter  lost  In  transit 571 

Registers,  fees  of,  and  receivers  of  land  offices  for  transcripts  of  records 

not  affected  by  act  of  August  24,  1912 607 

Regulations : 

By  Secretary  of  War  authorizing  payment  of  heat  allowances  in 
excess  of  those  authorized  by  the  act  of  March  2,  1907,  are  In- 
valid       531 

By  Secretary  of  War  defining  for  pay  purposes  "actual  field  or 

camp  service  for  instruction"  held  illegal 296 

Contrary  to  law,  of  no  effect ^ 45,182 

Governing  travel  allowances  of  Nurse  Ck>rps,  Navy 705 

Mining,  paragraph  91  of,  and  acts  of  Ck>ngress  bearing  thereon  con- 
strued        291 

Suspension  of  decision  affecting  militia 724 

Reimbursements : 

Amounts  expended  for  street  car  fare 546 

Army  officers- 
Cost  of  hauling  baggage  of,  from  storage  to  quarters 702 

Bxpenses  incurred  in  transferring  personal  baggage,  tips,  pass- 
ports, etc.,  while  traveling  abroad  in  mileage  status  not  au- 
thorized       282 

Bxpense  of  transportation  of  personal  baggage  while  in  mileage 

status 45, 182 

Not  entitled  to,  after  September  24,  1913,  for  transportation  of 

personal  baggage  if  traveling  in  mileage  status 856 

Clothing  and  bedding  of  officers  and  enlisted  men  of  the  Army  when 

destroyed  for  sanitary  reasons 420 

Cost  of  transportation  of  employee  of  Isthmian  Canal  Commission  to 

States 624 

Deputy  collector  of  internal  revenue,  of  expenses  of  attending  hear- 
ing before  United  States  commissioner 196 

Bnlisted  man  of  Army  denied  sleeping-car  accommodations  on  dis- 
charge entitled  to ^ 208 

Expenses  of  a  civilian  employee  of  the  Army  while  on  temporary 

duty  at  various  places 477,568 

Expenses  when  subp(ena  is  lawfully  served,  but  not  in  person 328 
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Ldcensee,  of  part  of  fee  for  annual  license 193 

Living  expenses  of  civilian  employees  In  Quartermastei's  Depart- 
ment at  large  while  on  temporary  duty 667 

Medical  treatment,  officer  of  Public  Health  Service,  for  cost  of,  In 

private  hospital 190 

Panama  Railroad  €k>.,  of  sums  paid  its  employees  on  account  of  per- 
sonal injuries 160 

Private  property  lost  or  destroyed  in  military  service 238 

Special  commissioner,  customs  service,  for  stationery  while  on  duty 

in  foreign  country 39 

Traveling  expenses 

Incurred  by  surgeons  In  making  examinations  of  claimants  for 

pulsions  at  claimant's  residence 883 

President  of  National  Home  for  Disabled  Volunteer  Soldiers 268 

United  States  marshal,  for  expenses  caused  by  escape  and  recap- 
ture of  prisoner 159 

Reinstatement,  suspended  employee  with  pay  from  date  of  suspension 505 

Renewal,  contracts  based  on  an  annual  apprcH)riation 612 

Requisitions,  approval  of,  against  half  and  half  appropriations  by  Dis- 
trict Commissioners 275 

Revenue-Cutter  Service: 
Officers  of— 

Additional  pay  of,  under  act  of  June  80,  1902 144 

Transportation  of  baggage  of,  on  first  appointment 619 

Rewards,  pasrment  of,  for  delivery  of  naval  deserters 767 

Rifle  practice,  Organized  Militia,  pay  of  participants  In 724 

S. 
Salary.     {See  Compensation. 
Sales: 

Effecting  of  a  compromise  of  a  suit  does  not  constitute  a  sale  of  the 

lands  Involved 807 

Method  of  accounting  for  profits  from,  of  Navy  ship's  stores 516 

Proceeds  from  erroneous,  of  public  lands  in  reclamation  States  and 
refunded  should  be  deducted  from  total  amounts   for  transfer 

to  reclamation  fund 415,597 

Townsites  from  land  withdrawn  from  public  entry 365 

Secretary  of  the  Interior : 

Right  of,  to  grant  additional  time  to  a  contractor  for  reasoni^  not 

specified  in  the  contract 325 

Right  of,  to  liquidate  uncertain  damages 390 

Secretary  of  the  Navy : 

Authority  of,  to  assign  an  officer  to  duty  as  adviser  of  the  Cuban 

Government 580 

Regulations  by,  governing  travel  allowances  of  members  of  Nurse 

Corps 705 

Secretary  of  the  Treasury : 

Authority  of,  to  allow  disbursing  officers  to  keep  Government  funds 

in  foreign  banks  at  own  risk 520 

Contracts  by,  for  miscellaneous  supplies  for  executive  departments 
and  other  Government  estabusli^^^^  ^  Washington 578 
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Secretary  ol  War :  p^^^ 

Has  not  the  right  to  determine  for  pay  purposes  what  constitateB 

"  actual  field  or  camp  service  for  Instruction  " « 296 

May  determine  reasonableness  of  rate  over  land-grant  roads  after 

rendition  of  service 206 

Regulations  by,  authorizing  payment  of  heat  allowances  in  excess  of 

those  authorized  by  the  act  of  March  2,  1907,  are  invalid 531 

Set-off: 

Burden  of  proof  as  to,  against  claim  of  transportation  company  is  on 

Government 263 

Claims  due  the  Government  and  treated  as,  of  claims  against  the 

Government  are  miscellaneous  receipts 349 

Settlements,  claims  against  Government  by  asserting  a  set-off 349 

Sharpshooters,  additional  pay  to  enlisted  men  qualifying  as 825 

Ship's  stores.    (See  Storea) 

Six  months'  pay  gratuity,  payment  of,  to  designated  beneficiary  of  an 

Army  officer 599 

Spain,  extra  pay  to  naval  officer  in  temporary  force  during  war  with 620 

Special  deposit  accounts,  method  of  accounting  for,  held  by  miscella- 
neous offices 479 

State  Department,  change  by,  of  regulations  regarding  instructions  to 

consular  officers 435 

State  of  Massachusetta    (See  Massachusetts.) 

Stationery,  reimbursment  of  special  commissioner,  customs  service,  for 

cost  of,  while  on  duty  in  foreign  country 39 

Stenographer,  extra  compensation  to,  to  district  judge  for  transcript 

of  testimony 731 

Stoppages  of  pay  of  officers  or  enlisted  men  of  the  Army,  for  absence, 

under  act  of  August  24,  1912 69,348 

Storekeeper,  general,  at  Naval  Observatory,  not  entitled  to  clerk  under 

section  1386,  Revised  Statutes 376 

Stores,  method  of  accounting  for  profits  of  Navy  ship's 516 

Street  car  fare,  reimbursement  of  amounts  expended  for 546 

Subrogation,  doctrine  of,  can  not  be  enforced  by  the  accounting  officers..      311 
Subsistence : 

Baths  included  in  allowance  for 779 

Method  of  computing  daily  expense  of 473 

Officers  and  employees  not  entitled  to  per  diems  in  lieu  of,  when  fare 

of  carrier  includes  cost  of 60 

Payment  of  a  per  diem  in  lieu  of 623,  640 

Payment  of  expenses  actually  incurred  for 760 

Suit,  effecting  a  compromise  of,  not  a  sale  of  lands  involved 397 

Sunday,  date  of  payment  of  Government  employees  when  last  day  of  31- 
day  month  falls  on 114 

Subpoenas,  payment  of  expenses  for  serving,  when  service  is  lawful,  but 

not  made  in  person - 328 

Supplies : 

Delivery  of,  and  use  by  Government  without  agreement  as  to  price —      661 
Effect  of  contracts  made  by  Secretary  of  the  Treasury  for  miscella- 
neous, for  Government  departments  in  Washington 578 

Purchase  of  additional,  from  contractor  at  contract  rate  without  re- 
advertisement 682 

Purchase  of,  for  Postal  Service,  may  be  made  independently  of  act 
of  June  17, 1910 4 
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Bedamatioii  Service,  purchase  of,  for  field  force  of,  not  governed  by 
act  of  June  17,  1910 . . 42 

Sureties,  completion  of  contract  by,  after  default  of  contractor  and  sub- 
sequent claim  by,  for  percentages  retained  by  Qovemment 311 

Surgeons : 

Payment  to  examining,  of  allowance  for  use  of  own  conveyance 666 

Reimbursement  of  traveling  expenses  incurred  by,  in  maUng  exami- 
nations of  claimants  for  pensions  at  claimant's  residence 883 

Travel  expenses  of  examining,  can  not  be  commuted 666 

Surveys,  public  lands  within  land-grant  limits 842 

Suspension,  right  of  head  of  department  to  reinstate  employee  with  pay 
from  date  of 505 

T. 

Tariff  Board,  payment  of  extra  compensation  to  clerk  in  Treasury  De- 
partment for  services  rendered  to 683 

Teamsters,  payment  of,  by  Government,  for  holidays,  leaves  of  absence, 

or  for  time  lost  on  account  of  personal  injuries 187 

Temporary  duty : 

Foreign  service  pay  to  officer  of  Army,  while  on,  in  Washington  not 

authorized 333 

Reimbursement  of  living  expenses  to  a  civilian  employee  of  the  Army 

while  on,  at  different  places 477,  568,  667 

Thirty-first  day  of  month,  payment  of  employees  for  services  rendered  on.      165 
Three-sixty-five  bonds,  interest  and  principal  of  the,  payable  on  the  half 

and  half  plan 441 

Through  routes,  basis  of  charge  for  freight  where,  are  insufficient  to 

effect  final  delivery 364 

Tips.     (See  Gratuities.) 

Town  sites,  sale  of,  from  lands  withdrawn  from  public  entry,  are  sales  of 

public   lands ^      365 

Transcripts : 

Extra  compensation  to  stenographer  to  district  Judge  for,  of  testi- 
mony       731 

Fees  of  clerk  for  making,  on  appeal 659,  719 

Fees  of  registers  of  land  offices  for,  of  records  not  affected  by  act  of 

August  24,  1912 , 507 

Transfers: 

Employees  from  statutory  positions  to  positions  under  lump-sum  ap- 
propriations with  increased  compensation 9 

Former  railway  postal  cleric,  who  has  left  civil  service  and  later  re- 
enters in  customs  service,  back  to  Postal  Service 382 

Mails,  from  freight  trains  to  regular  mail  trains 156 

Postal  clerk  to  Railway  Mail  Service 187 

Transportation : 

Acceptance  by  railroad  company  of  grant  of  lands,  effect  of 114 

Additional  charge  for,  on  extra  fare  train  subject  to  land-grant 

deduction 810 

Army  officer  when  transferred  at  own  request 232 

Articles  shifted  by  contractor  not  subject  to  land-grant  deduction —      721 

Baggage  of  officer  of  Revenue-Cutter  Service  on  first  appointment 619 

Basis  of  payment  for,  furnished  on  Government  "  requests  " 77 
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Basis  of  rate  far  GoTemment  shipment  over  land-snnt  railroad 120 

Carload  rate  on  less  than  carload  shiisnent 196 

Gash  condition,  not  to  be  considered  in  establishing  rate  of 77 

Charges  for  attendant  of  freight,  liow  estaUlshed 167 

Ctiarges  for,  in  shipment,  are  not  dependent  on  owner  of  goods  or 

purposes  for  which  nsed 181 

Charges  governed  by  descripton  of  an  article  and  not  by  purpose 

for  which  nsed 649 

Checkage  against  account  on  reenlistment,  of  cost  of,  furnished  to 

man  as  discharged  naval  prisoner 412 

Claims  for  additional  compensation  on  account  of,  must  be  passed 

upon  by  an  auditor  before  the  comptroller  has  jurisdiction 290 

Colonist  ticket 108 

Combination  of  Individual  and  party  rate  to  make  through  party 

rate T96 

Commodity  rate 180 

Destitute  American  citizens  from  Mexico 228 

Employee  of  the  Isthmian  Canal  Commission  to  the  States 624 

Excess  baggage  of  Army  officers  not  subject  to  land-grant  deduc- 
tion    575 

Excursion  rates  to  designated  points  do  not  limit  regular  rates  to 

Intermediate  points 868 

SVeight  charges  on  material  for  construction  of  naval  vessels,  ap- 
propriation from  which  payable 197 

Freight  forwarded  from  destination  Indicated  on  bill  of  lading  upon 

order  of  consignee  becomes  new  shipment 494 

Hire  of  special  means  of — 

By  disbursing  officers  of  the  Organized  Militia,  when  authorized 

by  the  Secretary  of  War 421 

For  offlcera  of  Engineer  Corps  of  Army 224 

For  use  of  Army  offlcera  when  traveling  in  a  mileage  status 485 

Increased  compensation  for,  of  mails  transferred  from  freight  trains 

to  regular  mail  trains 156 

Individual  rate,  when  applicable  to,  furnished  to  the  QovernmentL..  77 
Interstate  Commerce  Commission,  no  jurisdiction  to  determine  net 

rates  over  land-grant  roads 206 

Land-grant  deduction  from  cost  of 167 

Land-grant  deduction  from,  reasonable  rate 120 

Leper,  when  discharged  from  Navy 217 

Liability  of  company  for  lost  freight  when  loss  was  not  discovered 

until  receipt  in  storehouse  of  Government 263 

Minimum  charge  for  mixed  special  train 803 

Naval  prisoners  discharged  on  account  of  expiration  of  enlistm^it 74 

Navy  Nurse  Corps  and  baggage  when  traveling  under  ordere 705 

Party  service  and  Individual  service  distinguished 750 

Party  ticket,  rate  to  be  charged  Government  therefor 77 

Personal  baggage  of  Army  officers  traveling  in  mileage  status..  45, 182, 203 
Proper  charge  for,  of  freight  where  no  through  rate  Is  applicable  to 

destination 864 

Rate  applicable  for — 

Of  books  of  Army  officer 286 

Of  freight  wth  passengere  at  tariff  rates 494 

Of  9  persons  where  least  party  rate  is  for  10 823 
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Of  shipments  on  Govemmait  bill  of  lading 585 

Of  shipment  when  two  rates  are  named  therefor 181 

Over  land-grant  and  nonland-grant  roads lOT 

Paid  by  Government  not  to  exceed  that  charged  private  parties 

for  same  kind  of  service 108 

Beimbursement  after  Sept.  24,  1913,  to  Army  officer  for,  of  personal 

baggage  not  authorized  if  traveling  in  mileage  status 356 

Beimbursement  of  cost  of  hauling  baggage  of  Army  officer  from 

storage  to  quarters 702 

Bight  of  railroad  company  to  higher  compensation  for  furnishing 

different  service 796 

Bight  of  railroad  company  to  waive  any  tariff  requirement  of,  In 

favor  of  Government 77,J08 

Bules  of  department  for  which  service  was  rendered  govern  in  mak- 
ing settlement  for 26 

Secretary  of  War  may  determine  reasonableness  of  rate  over  land- 
grant  roads  after  rendition  of  service 206 

Service  payable  in  accordance  with  its  nature,  and  not  the  form  of 

request 26 

Special  deposits  of  Army  officers  to  cover  cost  of,  of  excess  baggage..      479 

Special  service,  rate  to  be  charged  for  over  land-grant  roads 20B 

Stamped  envelopes  and  newspaper  wrappers 769 

Through  party  rates  for  services  when  no  party  rate  is  published...      204 

Troops  under  land-grant  acts 217 

Transport  service,  payment  of  commutation  of  quarters  to  officers  in 

Army — 684 

Travel,  official,  of  game  wardens  in  own  conveyances 696 

Travel  allowances.     (See  Allowances.) 

Travel  pay,  checkage  against,  of  enlisted  men  on  account  of  indebted- 


707 


Traveling  expenses,     (fifee  Expenses.) 

Tuition,  Indian  children  in  public  schools  of  California,  payment  not 
authorized 261 


United  States  commissioners.     (See  Commissioners.) 

United  States  courts.    (See  Courts.) 

United  States  marshal&    (See  Marshals.) 

United  States  Military  Academy,  pay  from  July  1,  1876,  to  June  90,  1893, 

of  cadets  of 394 

United  States  prisoners.     (See  Prisoners.) 

Unliquidated  claims,  liquidation  of,  by  agreement  of  the  imrties 661 

V. 
Vehicles : 

Hire  of,  for  use  of  Army  officers  when  traveling  in  a  mileage  status..      486 
Hire  of,  for  use  of  disbursing  officers  of  the  Organized  Militia  during 

an  encampment 421 

Payment  of  fixed  allowance  for  use  of  own,  as  part  of  compensa- 
tion       696 

Payment  of  fixed  allowance  to  examining  surgeons  for  use  of  own, 
prohibited ^ 666 
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Vessels,  freight  cbarges  on  material  for  constmctioii  of  naval,  appropria- 
tion from  which  payable 197 

Vouchers : 

Ck>rrection  of  errors  on,  before  payment 863 

Elztent  of  examination  of,  required  of  dieibarslng  ofDoers 860 

W. 

Waiver : 

By  Government  of  provisions  in  contract 337 

By  parties  of  right  of  appeal  does  not  authorize  immediate  payment 

of  judgment 5d3 

Right  of  railroad  companies  to  make,  of  r^^ular  transportation  re- 
quirements, in  favor  of  Government 77,108 

War  Department : 

Emulations  by,  authorizing  payment  of  heat  allowances  in  excess 

of  those  authorized  by  the  act  of  March  2, 1007,  are  invalid 631 

Right  of,  to  determine  for  pay  purposes  what  constitutes  "actual 
field  or  camp  service  for  instruction  " 296 

Warrants: 

Fee  of  United  States  commissioner  for  making  copy  of,  of  arrest 24 

Indorsement  of,  payable  to  individual  Indians,  how  made 86 

Waste  paper,  proceeds  of  sale  of,  not  to  be  used  for  certain  purposes 20 

Weighing  of  mails 156 

Wheelwright,  living  expenses  to,  in  Quartermaster's  Department  at  large 
while  on  temporary  duty : 667 

Witnesses: 

Attendance  of,  on  hearing  before  United  States  commissioner,  in  dis- 
trict other  than  that  of  residence  of 106 

Fees  of,  whose  depositions  are  taken  for  use  in  land  hearings 308 

Words  and  phrases : 

"Actual  field  or  camp  service  for  instruction  " 206 

"Actually  necessary  "  as  used  in  act  of  March  2,  1007 681 

"Advanced,"  as  used  in  act  of  March  4, 1013  (37  Stat,  802) 186 

"Carrier's  risk  "  as  used  on  Government  bill  of  lading 585 

"Grade  "  and  "  rank  "  as  used  in  act  of  March  4,  1013 100 

"Interstate"  and  "intrastate"  as  used  in  connection  with  frei^t 

shipments 404 

"  May  "  and  "  shall "  as  used  in  liquidated  damage  clauses 670 

"-  Quantum  meruit " 437 

"Same  or  similar  services" 330 

"  Troops  of  the  United  States  "  as  used  in  the  land-grant  acts 217 

"  When  "  and  "  where  "  as  used  in  act  of  March  3,  1885 238 

"  While  directly  engaged  in  actual  work  " 860 
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